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TUESDASL MARCH 3, 1925,

WITH the first issue of “‘Butterworth’s Fortnightly
Notes” we take the opportunity of announeing that
it is our intention .to publish full notes of all decl-
sions of the Court of ‘Appeal, Supreme Court and the
Arvbitration Court within a week or two of their

being delivered. That this has long been needed we

are aqsured by many members of the 19“&1 profes-
~sion..

Another item in which the profession has alredd\r’

displayed much intevest is our intention to-pr ahlish

an artiele by an eminent lawyer which will be of use
and interest to the legal profession. We are fortun-
ate I being able by the courtesy of the Chief Justice
to publish in this issue an article onder his name

which he has written specially for this oecasion. We |

know our readers will appreciate with us his court-
¢sy and the honour he has conferred upon us.

TReaders will also be interest to know all the lead-
crs of the New Zealand Bar and many.members of
the English Bar are contributors.

-Om. page 1 of cach issue will be found the various
Sittings of the Court of Appeal. the Supreme Court
and tho Arbitration Court. We believe that by pas-
lishing this information we shall be of service to the
pr Di(,b%lOll

Tt is our intention to publish ali appomtments and
retivéements of Beneh and Bar and by publishing
adveértisements of the creation, alteration and disse-
Tution of partnerships we shall become the reeog-
nised medium for advising members of the leg al

profession of all sueh ¢ ents theteby doing away

with the expensive and unsatisfactory eir c,ulzu

Finally -we propose to give Service to the profes-

sion on the lincs indicated. In the eourse of time
we shall include other material the better to serve
onr readers. From the welcome already aceorded us
we know we ave supplving a want. The House of
Butterworth denotes Service and this further addi-

tion to its household will maintain the zdeal and per- '

formance of the Houqe
THL EDITOR.

"CONGRATULATIONS.

We have received messages of ‘good-will and cheer
from two London contemporaries which we, on the
threshold of our carcer aprreciate and gladly ack-
nowledge. 'The cables read as follows:—

the LAW JOURNAL, the oldest Legal

Weekly, wishes the youngest every _sucee-ss.”
' and

““The TLSTICE OF THE PEACE wishes

BUTTERWORTH'S FORT\TIGHTLY I\OTES

" every success in its enterprise.”’

. HAMILTON.

| © DUNEDIN.

- WESTPORT.

ATCKLAND—20th April.

: cl‘utn‘

Court Slttmgs for 1925

COURT OI' APPEAL

THE- 211(1 DIVISION ’ -

Sits at Wellington on Monrlay. 16th \I‘uch at 11 a.nt..

~oand on 'Plleschv 29th Sc\ptember at 11 'a.m | :
THE 1t DIVISION.

Bits at Wolhnﬂ'ton on Mondm ch ]'unc, at 11 am

SUPREME COURT.
ATUCETLAND.
At 10 aamn. on Tuesday, 8rd February; Tuesday, 5th 1 \Lly_;
Tuesday, 25th July; Tuesday, '?fth Outober _
At 10 aan. 6n Tuesd'w" Gth-

Tuesdey, 24th February;

June; Tuesday, Lst S(‘ptcmber Tuu:dav, :24th ’\ovumber L

NEW PLYMOUTH

C At 1030 am, en Tuémlrw 17th February;. Tucsday, 19th
’-lth \ovembu- o

May; Tuesday, 11th August: Tuesday,,
GISBORNE. :
At 1030 a.m. on Monday, 9th March; Monday, 15th -
Junc; Monday, 24th -Xu«u&t Monday, 1bth \owember.ﬁ
WANG-ANUI e
© At 10.30 anl on Tuesday, 10th Februarys Tucsday, 12th.= .-
- Maz: Tyesday, 18th Aufrust .[‘msd'w lrth \owember e
PALMERSTON KORTH.
At 1030 a.m, on Tucsday.
May; Tuesday, 4th August;

10th N’ovem'ber'
NA‘PTF‘R

Tuesday,

At 10.30 am. on Tuésdny, 24tk February; Tuesday, QSh

Junc; Tuesday, 18th Auwu%t Tuu.dav 10tk \ovember.'-"
-MASTERTON
At I0.30 sum.. én iucbdav 10th March; Tnebda.v, Stn_'-_-_.-
September,
NELSON.

At 16,30 a.m. on TLmuLw 24th February; Tucs&inv lﬁth
Jure; Tuesday, 24th Novcember.

. BLENHEIM

At 10530 aam. on Tue\d'n' 1Tt February; Auosﬂ‘w .%h'-“

June; Tuesday, 17th Nov embcr
CHRISTCHURCH .- )
C AL 1030 gam. on Tuwdav 10t Fe‘-'brmﬂ' Tu(‘hdav

Max; Tuesday, 18th -mt_v-uc:t Tuesday, 17th. November.:-
TIMARU. .

At 1030 aam. on Tuesday,
May; Tuesday,
HORITIKA. : _ : -
At 1030 z.am. on Wednesday, 4th March; Wednesday,
~17th June; Wednesday, 16th Sceptember. ) )
GEEYMOUTH. -~ = . . . B
At 10.30 am. on Wednesday, 4th Mareh; Wednesday,
17th June; Wednesday, 16th September.

3rd Februaxy;

Tuesday,
11th August; Tuesday,

10th November.:.

At 1030 am.
17th June;

on W’e&nesd‘n‘

4th '\i'a,rcﬁ; W’ednésﬂay,
Wednesday,

16th "-ept ember.

10th Fchm‘xrv* Tuch‘lv 5th.
Tucsday, ol‘d Nowmber

At 10030 a.m. on Tuesday,
Aay; Tuesday, 4th '\u<ru-t
INVERCARGILL. .
At 1930 a.am. on Tubbdﬁ'\' 24th Febrt:vn" Tuesd'w, 19th
May; Tuesday, 18th Adgust; Tuesday, 17tk November. -

OAMAB.U

At 10 aam. on- Wednesday, 4th Februarv Wednesdav,.
2nd qcpt-.mbr:r

ARBI‘I'RATION COURT. . -
The fo}lm\\ng are the appointed Sltunc"s of. t}us Court.

- INVERCARGILL—9th February.

CHRISTCHURCH—I18th Febrm*v.
BLENHBIM—5th March.
NELSON—Oth March.
WELLINGTON—I19th March.

PALMERSTON NORTH, NAPIER, WANGANUT and NEW ..
PLYMOUTH on dates to be-arranged about the end of
Iiarch or the beginming of April.

The Court will visit GREYMOUTH and WESTRORT after.
the Nelsor sitting, béfore coming to Wellington. )

EASTER VACATION.

T]mr'%dav ch Apnl to Saturday, ISth Apnl Both in-

3rl. Februarvy Tuesda}.‘_. otl_t :

12th -

5ih -
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0 any user of - paper quahty is
desirable— _
‘Go the professional man it is.

essential,

“No other brqhd “offers so much quality

at so little cost as dees **Croxley.”

. _ of .
COLNE VALLEY PARCHMENT

““ Made at Croxley” by

JOHN DICKINSON & CO. LTD.

| SUPREN[E COURT

Reed, J.' Dee. 1, 1924; Jan. 30, 1925
_ Napier
MANSON v. THE PUBLIC TRUSTEE. .

deceased estate against three debtors—Petition against:one
only—Two of debtors beneficiaries—Whether Trustee act-
ing impartially between beneficiaries—Practice—Rule 538
(9) : .

On the >Gth November 1922 dcfcnc.fmt obtained judgraent
in the Swpreme Court at Napier ns trustée in the estate of
" Bampel Manson decensed against the plaintiff, one ¥Fred
Millin, and Mabel Jane Millin his wife. Heo has now peti-
tioned to have tie plaintiff 'ld]u(hcated bankrupt. He has
_not included the other two debtorg in the petition because he
" was asked to petition against the plaintiff alone by the bene-
ficiaries and bedause he ascertained the other two were un-
: ﬁn'mcmi
‘The p}amnﬁ then by originating summons under Rule 538
. (e) asked for.am order (1) te direct the defendant, to ab-
stain from procceding againsi him alone and (2) to direct
the defendant to join the other two debtors in the proeced-
ings or any other proccedings he may mmc' to cnforce the
© Judgment.

Mason for plaintiff.
Grant for defendant.

REED J. said . . . *“The Court has no jurisdietion te make
" an order requiring & trustee to do amy act which is within
his discretion unless he is exereising or proposes to cxercise
~ that discretion improperly In re Laery, Levien v. Monteath

23 N.Z.L.R. 557, a fortiori the Court cannot interfere if the
trustee iy doing an act which by law he.is compelled to do
unless he is doing that act in an improper manner. It is the
duty of -2 trustec to eolleet ountstanding. debts owing o the
Now, if the plaintiff was an erdinary debior,
-baving no'interest in the estate, it is clear.that the defend-

Ask your printer” or stationer for samples - 1

' . Bankruptcy . Petition for adjudication — Judgmeht in.

-gagor disappeats or is imsolvent. . . . . _
the leave of the Court, tc sue the erring mortgagor if his

- eontract.

a.nt mould be ]L<t1ﬁec1 in proceeding to enforee the judgment,
in ‘any mdnner he thought preper, against ‘him solely- As,

. however, the plaintiff is a beneficiary in the estate, and one
of the other _debtors namely Mabel Jane Millin, ig alse. a

beneficiary it is ciaimed.that the defendant’s dct is in breach
of the Tufe that requires a trustee {o act impartially as be-
tween beweficiaries. . T .do not think the rele applies. The
trustee is not dealing with the plaintiff as a beneficiary. but
as an ordinary. debtor to the estate.” The rule does Lot re-

guire a trastec to act towards an individual who happens to

be & beneﬁuary in any manner differént from any other
person, it is orly in his eapacity as a beneficiary and -:hrectiv
affecting his rights as a beneficiary that & trustee is required
to act impartially -as between him and. his co-bencficiaries.
For these ressons I tkink no order can be made and the sum-
mons must be d1sml=scd with costs £10 105 and disburse-
ments.

Solicitors for plamtﬁf Mason & Dun.n Napier. .
Solicitors for defendant: Sa,1nshu1'y Logan & Wlllia.ms
Napier.

Jan. 13, 1925
Hamilton.

TYLER AND OTHERS.

Herdman, J. Dee. 3, 1524,

- WEHITTON v.

_M)rtgages Final Extension Act 1924 Notice and objection

given under Act of 1919—Motion not filed $ill 21st Novem-
ber 1924—° 'cheedmg *

Plaintiﬁ -on 16th ,August- 1924 gave defendants motice (de-
manding payment of prineipal and intimated his intentiom -
to exercise his power of sale. On 13th October 1924 Haddow
one of the defendants lodged the usual objeéetion. The plain-
£1ff then moved the Court for an order granting him leave

. under the Mortgages Extension -Act 1919 to. call up the prin-

cipal ‘and to exercise his power of sale. This application was

filed on 21st ‘\.uvembe 1924, '
Hammond for p]amhﬂ" There was a “pro.wed.ing pending*’

within the meaning of Sec. 21(2) of thc Mortgages Final

" -Extension Act 1924

Gillies for défendant Ha,cldow As the Act of 1919 and its
amendments havo been repealed leave asked for cannot be
grantud . .

HERDMAN J. in refusing the objection to the motion and
holding that the application should be considercd on its

‘merits notwithstandizg that it had been filed 28 days after
- the Aet of 1924 came into operation said:

f‘The effect of the
passing of the Mortgages Final Extension Act 1024 is, in
efféct, to deprive a mortgagee who holds & mortgage whick
is subJect to the provisions of that legislation of the most
effective remedy that ke had agairst a uefaultmov mortgagor,
during n peried commencing upon the 24th of October 1924
and endmo’ on the 31st of March 1925. Before the passing.
of this Jegi%latmn the mortgages could obtain some relief in
o proper case by making spplication te this Court for Ieave

to demand payment of prn‘.up‘tl moneys secured by the mort-
gage or to exercise his power of sale. That right has pow
been taken away from him for the period mentioned. The
Mortgagee is now almost impotent. All that is left t0 him
in the way of sccurity is a right te commence an action for
breach of ceriain stbordinate covenaunts other thawm 2z coven-
ant to repay the principal moneys if the Court’s leave is
obtained, & right which is of little or no value if the mort-
His remedy is, with

whereabouts can be discovered; for breash of covenant fo pay
the principal sum secured. He has apparently one other right
left- He may sue for interest without getting the leave of
the Court.”’
Ag to the meamng of “proeoeclmg pendmg” in See. 23{2)
Of the Mortgages Final Extension Act 1924 the learned Judge
observed: f{The word ‘proceeding’ may relate to the sale
proceedings or to proccedings actually commenced in the

‘Court or to the proceedings antecedent to the Court proceed-

ings but ia my oplnion it is more reasonable to hold that the

aword eovers all the steps in a system of vrocedure specially

prescribed to meet the case of a mortgagee who proposes to
take action to enforce rights conferred 1 upon him by a formal
I havé been vnable todiscover any sound reason
for laying it down that the words ‘proceeding “pending’ mean
8 sale after leave of the Céurt is. granted or a motion to
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the Court for Iea,\'e to sell but do not mean thc state Of things

existing whefi a notice iy given by a mortgagee which might’

or might not be followed bv an o‘mechon ledged by the mort-
gagor. In Thompson & Sons v. North: Ea.stem Ma_nne En-
gineering ©o, 1903, 1 K.B. at page 435, Kennedy. -T., in con-

sidering what meaaing eould be given to the word ‘proceed’

- whkich appears in SBeetion 6 of thu Worknren s Compensation
Aet 1897, a section which gives a workman a right to proeeed
either agumt a person other than his emplover at’ law or

" against the employer for compensation under the Act, said:

‘I do mot think, if it were necessary to deeide the point,

that anything bars me from holding that the word ‘proceed”

is sufficiently satisfied by a claim for coppensation ‘being
made under the Act.” *8o, in the present case I ani not aware

of anything which prevents me from deeiding that a notiee”

_given by & mortgagee is covered by the word prucucdmg

'pem]mrr T

"-‘uohuton for Phunhﬂ Rogers Stace & Hammond qu-
iitcn.

Solicitors for Dvien‘hnt ~H, T Gillies, Hamilton. -

Doe. 18, 1924; Tan. 26, 1025
Invercargill.

IN RE MORTGAGES FINAL EXTENSION ACT, 1924,

Him, J. - o~

BISSETT v. WILKINSON & ALEXANDER.

Mortgages Final E}.etensmn Aach., 1024 — Agreement for
sale—Non-payment balance purchase mmeney—Non-observ-
ance of other covenants—'‘Action or pioe*sedmg” in 8. 6 -
(3)—Application to rescind, retake possession; resell and
sue for any deficiency. .

Op the 7th May 1919 Blskett agreed to scll:to Wilkinson
and Alexander certain land for £lu 260 10s. OFf this sum
£2000 was paid on exceution’ of the agreement the balance
with interest being -payable on lst Ma¥ 1024, No part of

this balance has been paid and the vendor alleges the follow-
ing further breaches of the agreement; Failure (1} to keep -

farm buildings, cte., in good and tenantablé repair (2) to pay
fire insurance preminms (3} to furm and cultivate land pro-
perty -and keep down rabbits.  Vendor then moved for an
order granting léave to rescind agreement and retake pos-
session of land, to resell it and to take proceedings to Tecover
any deﬁuencv on resale and to commence . .mv other %tmn
as the Com:t may seem fit. .

H. J. Macalister for Bissett.

“See. 10{3) gives mecessary jurisdiction for erder aﬂkcd
for. . Proceeding contemp]ated by this subsection includes
such & prou,cdmo’ as rescission of contract for sale of land.
In re Exhall Coal Mining Co. 4 de G.J. & 8. 377. Matters
specified in See. 6(1) are only rel¢vant ‘to an. application
which might result iu enformng payment of tlte purchase
MOREY.

J. S. Smclalr for VV:]leOn

“SIM, J. Teld that & vendor’s suit for spetiﬁc performance
of such an agreement being a procdeeding Yor emforcing pay-
mevt-of the purchase money came within the pr0h1b1t10n Gon-
tained in Bee. 10(2) of the Mortgages Final E\ten-10n Act
1924: Boswell v. Reid 1017 X, Z.I.R. 329

“The words ‘action ‘or procceding’ in See. 10{3) must
mean, ’ the learned Judge added, ‘‘some action or some pro-
ceeding in the nature of an action. In Hood Barrs v. Cathcart
1894, 3 Ch. 376 the word ‘institute’ was held to make this
clear.  The wordl ‘ commence’ in Subsection 3 appears 1o have
the same significance. To construe Subscetien 3 in the way
suggested by Mr. Macalister would be to nulify in the pres-
ent case the plain language of clanse (b} Sew, 10 {2} and to
enable the vendor hotwithstanding the. prohtbltion contained
in that Subsection to enter into possession of the land and
to tesell it before the Slst March 1925 That cannot have

. been the intention of the legislature, and.the ounly Ieave that
can be given to the 1endor is to bring an action to obtain
relief in. comnection with the breaches of. ‘agreement, other
than non- payment of purehmbs, money, complame(i of by the
vendor,’? .

Solicitors for Biss.ett:. Macalister Bi:os;., Invercargiil. '
Solicitors for Wilkinson: Stout & Lillicrap, Invercargill

|
1

KANB V.

breing of the opinion that a

again

_Amendment Act 1931-.,2.”

Dec 10 1924; ?eb 1925
’ (naborne

Reed T

HUNIA HAARE v. BUN LOP

- Native La.ndw——Ahenanon-—Conﬁrma.uon—-Sec 92(1) Native

© Liand Amendment Act 1913—“Unpau1 balance.’?

In 4n a.pplwatwn for conﬁrma‘mm of‘ the sale of ’\atlw
fand from Waoku Haare t¢ the! plaintiff the  Maori Land
Board insisted that the whole of. the purchase money be paid

to the Board before ¢onfirming the alienation . At that tzme
the defendant n solicitor was -acting for the, plaintiff.

The plaintiff sued the defendant for the sum of £274 being
the amount of money paid-by him to the defendant as the
purchase money which the defendant had’ propeﬂv d‘.le\l'l'\ed ’
but had not pald into the Maori L..uul Board:

Chalmers for phmnff
Defendant in _person. '

' PP,LD T.in éonsidering Scction 02 (‘1) of the Native Lfmi
Amendment Aet 1913 whith reads as follows ““ln any ease’

“in which the tribunal hearing an application for confirmaticn

considers that it is not in tle interest of. any Native aliénat-.
ing that the money payable on speh. alienation, or any unpaid

‘balanee.thereof, shall he ae Auaily pfn(l to the Native entitled

thereto or paid 1mmwh~1to]v to him, it may require the same

.to be paid to the Board or tothe Native TPrustes’’ said 41t

is clear that the diserction there conforred must be exércized
judiciaily, the Board tammot act arbitraxily;
must arrive at the state of mind which enables them to ‘con-
sider’ awhat is the right thing to do in the ease, upon proper

fmaterials -brought before them in a proper manper, and, T am - -~
_dlisposed .o think, upon nbtice to the vendor:

- T must assume
that everything has boen done correetly and that the order;
is made upon proper enguiry. It 'is not at all’ clear, how
ever, that the Board has any pewer to-cempel o puth;zscr-
to pay the purchase moner twice ¢ver. The use of the words
‘unpaid balance’ instcad ot
on suth alienation,’ suggests the implication that “the legis-
Jasure did mot intend to give the Board any jurisdiction over

instalments of purchase money already’ pail. However, this
queqtmn was mot argued and T have formed no wnciuded-

: opmmn

In giving judgment for the dcf(,nd'mt the 1ea.med Fudge

said he was unable to find any. evidence of mnogligenece ‘and

sn the facts disclosed he did not think there w us’'any nght

“of action against the dcfendant

Solicitors for plaintiffs Suckhn,, & Chalmers. L
Solicitor for the defendant: In persom.

Hosking, T. - Dec. 16 10%4; Jan. 14, 1025

'\'Yx,llm ton.

THh EDDC&TI()N’ BOARD OF ’“HE DI‘%TRICT
OF WELLINGTON.

-Educatwn Act 1914 Sections 71 and 76—Amendment :Act

1920 Section 16 and Amendment Act 1921-1922 Section 8 . -
—Appointment of teachers—Power of defendant to reject '
all applicants and readvertis. —Acts reasonably mnecessary
to grant of .Statutory authonty—Pracnce—Mandamus. ’

On 15th August 1924 the defendant Buard invited by ad-

- vertisement applications for theé position of Heddmaster of

Mount Cook School. The Plainiiff among others duly ap-
plied. A Committec of the Defendant Beard, called the Ap- -
pointments Committeg, recommended the appomtment of &l
Mr. Hownarth to the Defendant Board. On. the 27th August -
the Board adopted. the recominendation and resclved that the'
sclection be comfirmed subjeect,” however, to the. approval of
the Senior Tngpector. The Sénior Inspector did: not: approve,:
higher grade teacher should be
He recommended “the . Board should - advertise: -
This the Board did on the lst Octoheriamd inm the:
result the Board sclected and later appoinfed a Mr. Clark.
who had not applied undet the first ady ertmement bnt ad so
under the second.

The Plaintiff brought proeeedmg:» ungder: Rule 466" for w- -
Writ of Mandamus direeting the Board “‘to make an appoint-
mept to the position. of He.ldm'mtcr of thé Mount Cook
School in agcordance with the provisins of. Section 76 of .the -

appointed.

-.Educ‘xtmn Act 1914 as amended by Section 16 of the Eduea- -

tion Amendment Act 1920 and’ Sectmn 8 of t}ze Educatlon .

the m»mbers i

anv part of the money pavable. -



. ‘sehool.
that none of the candidates befere it is suitable to 4l the-

Mareh 3,' 1925

) Myers," CEES and Bva:is, for v the

) Pls unmﬂ:‘
-tended- the Board was under a Statutory duty to make the
“appeintment. from amongst those who applicd “nder the first

advertisewent and those who are Spec ially mentioned for the
- purpose. of Seetion 71 Subsection 5 of the 1914 Act; Seetion
8. Bubsection 8 of the 1921-28 Act and Section 71 Snbsection

con-

§ of the 1914 Act. It was also eontgndml the Board had no
" power to readvertise.

Brandon and Hislop for Defendant,

“Fair for- the Jk‘ftom:tev General allowed to mter\‘ene as
- amieus cume . :

HOSKI\G T cald R E Tt is & well recognised prmuple
that the grant of statutory authority covers every act rea-
sonably necessary for .wcomphqhmfr the thing anthorised;
it is mot merely what-is absolutely nhecessary,
. reascrably “so—Harrison v. Southwark & Vauxhall Water
Company 91, 2 Ch. 4069 -at p. 414 — and I think the same
prineipls must be applied where the deing of something 1s
imposed as n-duty. I a statutory duty to do something is
iinposed on a public authérity, power to do it is necessarily
conferred, so that there is really nme ground for distinetion
so far-as the application of the principle stated is concerned
bétwesn a power directly confirred and a power arising of
nscessity becanse of o duty imposed. The Board’s funet; ons
“of appmntmg_f@mchcrs is, as alveady indieated, created in

" absolute terms, subject to the provision of the Act and. regu~

iations theveunder. . It is imposed as a duty, thus involving
the power to. do what is reasonable to perform it. The result
ig that where the Aet or the )
the contrary, the mode of exercising this power or duty is
impliediyv ¥eft to the reasonable action of the Board. So also
is the method of arriving at the teacher to be appointed in
any given case. Im the next place, the appointment of teach-
erg is of the very ossence of the legislation-in question, the

object of which, according to the title of the principal Act,

is o make better provision-for the cducation of the people.
This eannot be-aekieved without teachers.. That the Board
Jin making appointinents of feachers should have regard to
“the premotion of edueation, and, as ineidental thuetu should
have regard to the suitability of tenchers for the positions fo
which they aré to be appointed cannot; in my opimion, be
gainsaid for unless such consideraiions are acted wpon. edu-
cation instead of heing promoted will lapse into inefiiciency.
While it 48 not expressly provided that tho Board shall aet

JMpon the consideration stiated this is nevertheless recognised.
in the-iegislation as underlying the Board’s powers and aut-

ies. It is particularly rewgmsod in subseetion (3b) of See-
- tien 71, by which the Boaxd is, as already pointed cut, auth-
orised to remove a teachoer and appoint another in his place
in any case where, in the opinion of the Board, the efficient
conduct of the sehool requires that to he done, It is also
recognized in Seetion 8, subseetion (2),.0f the Act of 1021,
-~ There, in making provision for .a preferential appeintment
out of certain ¢lasses of tenchers, it 1s in effect enacted that
no such preference is to bie given if the Board is of opinion
. .that none of those teachers iz suitable to il the vacant posi-
_ tion. It is faurther recognised by Section 16 of the 1920 Act
making provision for cases where teaghers of a particular
doscription or with ‘-p(,(,l.‘ll gualifieations are required.

Now, if the plaintiff's contention is to prevail, namely,
that the ‘effecet of Rection 16 of the 1020 Act is to deprne
the Board of the power to make a solection outside of those
who come Defore it as candidates on the origimal invitation,
the -resnlt might be, as the Board holds it would be in the
preseni: éase, an unsuitable sppointment. Let the contention
_be testéd by reference to subsection (8b). - That emables the
- Board to vemove a tepehér and appoint one more suitable
in erder to sceure the efficient conduct of some partieular
If, on the origival invitation the Board is of opinion

vacsaey, it must nevertheless according to the plaintiff seleet

one of those candidates although he may be even less suitable

than the one removed and ‘thhough thele are suitable téachers
in. the Board’s employ who have not seen fit to apply, or who
have not apphed originally; perhaps because the advertise
ment has not come to their notice, bui who may be led to
apply if a: further invitation be issued.” Such a position
would be grotesque. - The sams considerations apply to sauch
a case as that provided for in-Section 16 of the 1920 Act in
whick the .Boar&’s opinion: is that a teacher of a parti cular
deseription” or with special qualifications is required. ' Sup-
pose that of the candidates for such o position mone comes
“up to the mark. . Is the Board bound to sclect onme of the
actual candidates and so act in direct opposition fo the opin-
iom which its pmwedmu was taken to give effest to? Why
should"it not in-the instznces put be entitled, even if it is
" ‘not bound, as I should rather hold to be.the casc, to try and
prevent the mlsehlwou:. results by rufl:.umng from makmv

but what 38

regulations do not provide.to -

* further applications.

. candidate before it, pr%eel to make a selection.

“tising for further applications.

" it from. doing so as an incideit of its general pewers.
© present case the Board, being of opinion that mome of the

Reed J. "

any Scleetion from the ongmal r.'m(hda,tcs -md by inviting
That the Board should refrain from
making an wnsuitable appeiniment appears to me to be un .
entirely reasongble, if it be not a necessary incident in the .
performamce of its dutx and power of making appointments.

. ‘But the coatention of the plainiiff iz that Section 18 deprives

the Board of the power to so refrain and compels it to make
the selection cut of the candidates beforc it under the orig-
inal invitation. In my opimiom, the purpose of Section 16
is ‘not.to put the Board in any such position. Tts purpose -
in my opinién is te ensure that-appointments shall as the
genéral rule be made adeording to the eandidates respective
gradings so as to give the higher graded teacher a proference

“over the others as a recognition of his status, and to prevent

the appointment of a candidate of a lower grade although
equally suitable for the posifion. . Still, even uader this rule
of preference the Section is careful to provide in substance
thai the test of grade is not 1o be absclute if some candidate

- of a lower grade should be considered more suitable for the

position thon those of the higher grade. On this view of.
Rection 16 fhe Board’s power to refrain from m-).L'ing any
selection from the candidates before them under the original
invitation is left unaffected; and the duty to make a selection
in aecordance with the rule luid down in the section wilt oniy
gperate if the Board, being satisfied that there is a suite sblo
By thus
construing Rection 16 as 3 rule for sclecting, if the Beard
proceeds to make a selection; effect is given to all its lan-
guage, aad consequences destructive of the Board’s power to
select with regard to the snitability of the candidates—con-
sequences. Which the plaintiff’s contemtion involves - are
avoided.

I nold, therefore, that Section 16 does net- compel the
Board to make a selection from the candidates before it un-
der the.original invitation if it considers none of them sujt-
able for the position to be filied, but that in such a case it
may. reseive to refrain from making any sclection. If then
in o given easc the Board considers it would not be proper
to make .ny selection out of the candidates before it bat
that it w.ufd be desirable in the interests of the school that
further apphcanons should be invited so as to give a farther
opportunity of obtaining a saitable candidate, it womld L

“econsider be not only reasonable but imperative for it to toke

the ordinary business course indieated by the Act of adver-
There i3 nothing in the Act
to prescribe the fregueney of am advertiscment inviting ap-
plications. That appears to be left to the Minister to deeide.
A it is, of course, imposed by reason of 2 date  being

" given “within which response is fo be made; but if on any,

reasorable grownd as for example, » total absence of fxpph-
cations the Board should decm it right te enlarge the date
and advertise the fact there is nothing in the Act to prohibit
In the-

original eandidates was fitted for selection, in effect enlarged
the date for and invited further applications. - Onee it is'es-

~tablished that the Board may refrain from selecting out of

the original candidates then the power to re-advertise for
further applhications cqually, with the power to do so in the
cage of enlarging the date for any other causc, is in my opin-
ioa a reasonable and necessary incident of its uu*)‘ or poue
to appoint.

“4I therefore hold that the plalnnﬁ:"
unsustainable. : )

f“In the result there is no need for me to center updén . the
question raised by the defendant whether, assaming the
plaintiff 's elaim 10 have been well founded, the remulv nf
mandamus was available to him.

‘”i“hu plaintiff's claim is dismissed with costs which I fix

t £30 .mti disbursements in full of all ¢osts.””

claim is altagcther

Sohmtors for Plamtlff Bell Gully Mackenzle and O’Leary
‘E\ ellington.

Bolicitors for. Defcndant Brand.on Ward & Hlslop, \Vc;—
lington.

1984 Jam. 30, 1925
Aunckland.

ELLIS & BURNAND LTD. v. FERGUSOXN.

Dec. 17,

Wages Protection and Contractors’. Lien Act 1908--Agsign-
ment for benefit of creditors—Effect on right of lien—Ven-
dor’s notice of rescission of agreement for sale preceding
rotice of lien—Vendors not continuing intention te rescind.
—Estoppel—Trustees estopped from denying right of lien.



. was dishonoured.

On 3rd Decombar 1923 defendant agy cad in writing to puy-
chase gertain land and paid a cheque for £ £50 58 a tlecmf He
took possession and began building operatigns. ~ The- cheque
The \rcndors however, owed the defendant
more- thapn €50, On 17th December 1923 vendors wrote 1o
defendant as follows “‘Windly ~take notice that we .. do
hercby reseind and repudinte the agreement for sale -and

’ purchasu dated 3rd Decembor 1023 and. purporting to be nrade

‘between ourselves g vendors of thd one part and you as.
purchaser of the other part vpon the grounds that the (]L,poqt
of £50 as required by the atleged sgreement has not heen
paid.”? The defendant continued in possession and with the
Ln(mled"c of the vendors egrried on his building cperations.
On: 18th J'muaw 1924 by deed defendant assigned his estate

to trustees far the benelit of his eruditors “_a.\m'r nev erth.. e

gainst the property of th_«,_ dehtor.”
wing of two seetions of the land orig-

less the rights of Henoy
The trustees took poss

inally agreed to be sold on which were two partially r:nmplq

ed bouses which the’ trusices. procesdod to complete with
mongys provided by certain of the lien holders:

On 19th I&.nuary 192¢ plaintiff served notice of hcn and:
rogistered it against the land.

As 3 result of negotiations butween the vendors and’ the

trustees an arrangement was coine to- on the 2Ist January .

whereby the vendors agrecd to transfer the two sections of
Jand to the defemdant or his nominecs unen terms requiring
prompt payment. of the purchase money (£770), the payment
of £50 deposit by defendant and if- the transfer was to de-
fendant’s nomince he was to join in as o directing party.

- Accordingly the platnfiff and certain other lien holdcrs paid-
" the purchase money and a transfer of tlic- sections to the
. trustecs was oxecuted subject to the encumbrance of 'a num-

br of licns including the plaintiff's. Certain of the Lien held-.
ers including tho plaintiff paid more than £11060 to complete
the bmldm% pay purchasé money-and put title in corder. It
was mtendcd throughout that lien holders’ rights should Le
admitted. " The licn holders learnt of the véndors’ motice to-
difendant of the 17th December only after the assignment
of the 18tk January. The trustees then beeams doubtful of
‘the position and put the lien-holders to the proof of their
rights. This action wae thereupon begun elaiming a lien over

" the land in question under the Wages Protection. and Con-.

tnctors’ Tiens ﬂ\ct 1908.

Towle for the phmtpf

Inder for the defendant submitted (1) If the defemdant
still had an interest in the land after 17th December the
assignment to the trustees for the henetit of his eredifors on
the 1bth January defeated any unregistered-claim of lien, (2)
That the notice of 17th Devember 1*0“ ever was a valid netice
and that therefore on 19th January when plaintiff’s elaim for
liem was filed defondant had no interest in property within
Bge. 49 of Wages Preotection and Contractors” Lien Act 1608:

He relied on Somervﬂle v. Briscoe & Co. § G.L.R. L; 'md' .

MeConachie v. Webh 6 G, L R. ’: 2

REFD J. held ‘that the assignment for benefit of his ered-
itors did not defeat a right of lien. This case was entirely
(}1ﬁ:‘crcnt from the two eases eited by My Inder inasmuch as

“all prrties to the assignment were cognisant of, and in the
deed ncknowicdged the existenee of, the rights of the henor-
and the :Lchmmonr was made for the bt‘noﬁl of erditors ‘sav-
ing nevertheless the rights of licnors against Lht, property of
the debtor.” 7

The learned Tudge ‘uldul +¢In Somerville v. Briscoe Mr.
Justice Cooper (p. 141) on the autherity of Nortcliffe v.
Warburton 4+ De F. & J. 440 cxprossed the opinion that a
bona fide puvehuser for value was protected and the lien
defeated even though the I,m'g‘mxm may- have had
knowledge of the eontractor’s claiin’

His Honour’s Judgment was an unconsidered one, morenver
the judgment was ot bused on such opinion, as the learned
judge fownd, when desbing with the effeet of a Land Trans-
for title having been ‘wquu“d by the purchacer that, upon
the evidence, no knowledge of any unpuid claim’ of the “claim-
ant eould be imputed to tln, purchaser. However that may
be, it is & very different position in the present case, whert,
in the very "Gocument which is rolied upon s (leLiLtl!lD‘ the
ctaim of the Hienor, the rights of the Henor are ad\nowletlwed

The decision ‘in McCOonachie v. Webb is based entirely -.upon-

the fact that it was 2 bona fide purchase without: notice of
any Hen, and title of the purchaser had been completed by
registration. Lastly, although upon bankruptey the estate
of a bankrupt is vested by statute-in the Official Assignee,
it has been held by the Court of -Appeal in In re Williams
17 N.Z.L.R. 712 that the bankruptey of the cuployer does not
destroy a contractor’s right of lien, a fortiorl a voluntary
- aasignment for the benefit of creditors docs not Gestroy. such
‘a nvht of lien, For theae rea-uns, sherefore,

sone

I

!

Cright~te a lien upon- the land.?’

B OI opmlon_ i

“be the subject of v lien.

_never followed up by any act shewing continuing intemtion -

- mission of a continuing agrecment, wonld warrant any Court -
. in holding that thc defendant’s

Roed, T

- Jappary
property to the plaintiff.

" of parment made it dependant on thé piaintiff’s ebtaining

. the verbal agreement. and the plaintiff retook possession:

- ongmal wmrat.t to be' ﬂlugal it is not necessary for the

that the Dvui. of A <mnmont Aid riot destrov thc p}‘unhﬁ’s '

Wlth réigard {0 the othér ¢ontention the learned J'udge held -
that on the facts the inference was irresistible that the wen- .
dors had waived their right, it they possessed it, to insist’on
reseission. He held that the trustees completed the purchase
of a subsisting 11ght of the defendant to an interest i the.
land. In his opinion the trustees were estopped from alleging
that the  defendant had no- interest in the- I-Lnd which uould

“It was futile to Lontcnd in deC of thn pothm thc :
lenrned Judge concluded ‘“that the mere proof of a aptice of
reseission ‘mvmg been given, which notice admittedly was .

to terminate the agrecemoent for sale and purchase, but on'the .
contrary- was followed by acts consistent only with an ads,

Tien -did not attach fo. the.
1and in gaestion.*? . ’ R ST

Solieitor for plaintiff: Alan M. Hume, Auc klanrl
- Bolivitors for detendant Inder & Metcalfe, Auckhnd.

CDees 11, 1624; Feb, 4, 102
: |- @ishorne.
ZENKER v. PIKE. ERR
War Legisatilon and- Statute Law : Amendment Act, 1918
Sec. . 6—Person- of ' enemy - origin—<‘Interest in Iand’’—

. Vendor of enemy origin taking mortga.ge for balance pnr-
chase maoney.

The 'pla.mriﬁ is a person of encmy m":-gin within the ‘mean- |
ing of See. 6 of the War Legislation and Statute Taw Ameénd- |
ment Aet 1018, He is the owner of eertain leasehold proper-
ties occupied by 2 number of tcnants and such ownership is
not - adversely "affected by any legislation. . The plaintif
cntered into an agreement to sell “this property te the de-
fendant upon terms, and the defendarnt entered inte posses-
sion and began to collect the rents frow: the tesants from st
9“’ until 1st August 1‘) 24 when he surrendered the

The agreement for sale was o the ferm of a sale note dnd s
'contamed & provisien that the defendant should give the:
pla.m‘r;ft & mortgage over the property to secure the balance
of the purchase money. On consulting a solicitor the puriies:
were advised the transaction was - 1lleﬁ¢1 owing to before-:
meationed ‘Ree. 8. - Tt was thought that by the plaintiff’s’
becoming naturalised the dxﬂmultv would Be overcome. ® A
verbal agreement was. then come to rescinding the 01':g1m11'
agreemént and while adopting its terms as to-priee nnd terms,

naturaiisation papors and on the defendant’s being satisfied.”
with the new head lease the terms of which were then under
nggetintion. In August 1624 as the plaintiff could noet obtain. |
naturalisation papers and the defendant was not’ satisfied”
with the ‘terms of: the mew head lease the parties eanéelied

The plaintiff seed the defendant for the rents he collected.:

‘Brirnard for plaintiff. ’ ) e
" Wanchop for defendant contended the defm«lant enter(\d
into possession uwnder a written agreement for sale: Which
contained & provision that the! defemdant’ shoutd give a mort-
gage to the plaintiff for the balanee purchase money such’
contract being. illegal as it was a. ¢omfract by which ‘the
plaiztiff obtained an intevest in land tn breach. 6f the abow& :
mentioned SBee. 6. ) . : y
REED J. said ¢F - I am hot -prepar_ed to -hold “that
when o person of eremy origin parts with an interest in”
land, and to facilitate the sale, and as part of the considera-
tion, takes a lesserinterost in.the same land that the aeqai::
sition of “ sueh lesser interest is a proh:blted acqmsltw 1
within'the wmeaning of the section.’ i
Beferring -to thL verbal agresment the learned Iudge GO~ :
tinged ““Now this Iast mentioned agreement” clearly was not!
illegal. The plaintiff had a perfeect nght $o sell bis progerty
and it was entirely within the law for him to- give time:to
the purchaser for the payment of the purchase moneys “As T/
interpret this ~verbal agreement there was' no contract.ito:
give a mortgage ualess the transaction ciuld be made legal’
by -the plaintiff being placed in a. position to Yold a mortg‘tge..'.
Such 2 transaction is mot illegal. ;- Further, assulng. the




-
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*praintiff to Tely upon. dither contract in order to prove his
case, ‘whilst the defendant-in order to suecesd must set wp
and prove an iliegal comtraet. K-agree that the law is as

W.Z.L.R. 184, 189, ‘A plaintif who can make ¢ut his vase
withont réference to the invalid .or illegal contract may suc-
ceed, despite his having. taken part in a void or an.illegal
fransaction, and despite the fact that the joint aets of the
parties have involved the defendant. in loss.”  That prineiple
Tay not apply in all eases, as if, for instance, it was a con-
traet involving fraud; but undoubtedly applies-to the present
.case whete, as soon-as it was found that the proposed trans-
setion was prohibited by law, the contract was repudiated.
" Further, there is no evidenee that any of the rents wollected
v the defendant were so collected during the period before
the rescission of the original contract.
fore, is this: The plaintiff proves bis owaership of the pro-

that property. His case is eomplete. To-thdt ease the de-
fendant apswers: ‘I went into possession of the property
under an illegal contract, it is true that.when we discovered
that it was illegal +we rescinded it and entered into. am
U mgreerment which was mot illegal, but the whole case is
“tainted by thc original iflegality and you can recover moth-
“ing.’ In iy opinion that is no sufficient answer and the
- - plaintiff, therefore, is entitled to judgment.’’ s

B

Solieitors for plaintiff; Burnard & Bull, Jishorne.
" borne. .
£ R’eéé,. Jo
KPR _ _ Nuapier.

_ KITTOW & OTHERS ,. EVANS & OTHERS. -

f:_- : will—_Adfa.nces to: Son—Codicil reducing share by %u:nount of

. wances gifts.— Not communicated to Sen —: Effect of
this—Some. advances made after date will and before.

codicit—Some made after codicil—Son an executor.

. ‘directed his executors to ascertain the quantum of his son’s
7. (Dr. Evans) share in the residuary trust fund and he-dir-
*"'geted that that smount was to ecease to be a portion of the

residuary irust fund and certain-trusts were declared with.

ofund ) so-aseertained. The testator then directed '‘that im
i computing the amount of the said fund all moneys which I
‘o may from the day of the date hereof advance to or pay on
*"hehalf of my sonm . .. . but without sny charge of interest’
~thereon shall be taken into account as if the same were por-
. tion of the residuary trust funds and on division into shares
i of the total-fund so constituted shall be charged against and
deducted from.the share so found of the residuary trust funds
- toowhich in terms of my said.will the said 0.G.N. Evans (the
[ said .son) would have been entitled if he had survived me
Yo and the balanece shall comstitute “the said fund.” *’ " The
i festator employed -an acconntant-to look after his books.

Prior to the date of the codicil the books shewed pay-
“: ments by the testator for the son amounting to €265 12s. 4d.
. Emtries in the hooks after the date of the codicil shew pay-
ments amounting to £689 18s. 2d. '

© nowlédging receipt of a statement of account shewing these
v+ payments: and added that these sums and any other money
advanced 1o his son were a loar only to be paid back “‘and
I wivh it to be shewzn ir the books as & loan and not a
ift_?} - .

s On 31st October 1921 he again wrote to the accountant
eancelling Lis letter of the 19th October and added that the
. moneys adwancéd ag shewn in the books were to be a gift
g0 his. son-and -added ““you will therefore not charge it
" against him in my books.’7 . . ’

On 21st’ February 1922 the books shew a payment of £15
1is. for the teéstator’s son. )

: On 19th -April 1922 the. testator wroté to the accountant
“cancelling. all previcus instructions and added ‘fall pay-
ments made to him to be treated as a loan.”? : :
© On5th December 1922 testator died and his son died =
. =1ittle more than a montk later leaving a wife and children.
| " None of -the letters referred to were communicated to the
FLS0T. . :

' ~Grant for .'pia.inti.ﬁ's._ Co e
© . Wedde for William Griffith Evans and others.
“:- - Mason for Dr. Evans’ widow. : .

BUTTERWORTH'S FORTNIGHTLY

‘stated by Mr. JusticeChapman. in’ Kaimoaha v, Nolan. 1923

The positior, there:’

perty and- that the defondant has  eollected: the rents from:.

 Solicitors for defondant: Rees Bright & Wauchop, Gis--

Nov. 18, 1924; Jan. 26, 1925

advances—Subsequent letter  to: accountant making -ad-
"On 23rd September, 1020, testator by a eodicil to his will °

“regard to the-quantum’ of the share {described as ‘‘the said |’

.Om '10th - Oetober 1921 testator wrote his accountunt ack~ |

:REED, J., held that as to the letter of the B1st Oectober it
did not constitute a gift. Possibly had he communieated the
letter to his. son it would have been & gift. but not having
done s6 it remained incomplete and aa incomplete gift could
be revoked .at any time: Standing v. Bowring, L.R. 31 Ch.
D.. 282,200, B : : .

As to the moneys advaneed to the son the first class was.
the moneys amounting to. £265 12s. 4d. advanced subsequent
to the date of the will but prier te the date of the codieil
and the second class was the moneys amounting to £705 9s.
2. advanced subsequent to the date of the codicil

On consideration of the evidence the learned Judge held
that os to the first class the payments were all easual pay-
ments of the nature referred to by Jesscl M.R. in Taylor v.
Taylor L.R. 20 Eq. 155,159 and not that class of ‘payment
that learned Judge considered constituted an advancement
by way of portion:- The learned Judge also referred to re
Scott; Langton v. Scott 1905 1 Ch: 1. and keid that the nature,
of the paymenis in this elass rebutted the presumption that
they were made in. anticipation of the son’s share in the
estate, and in part performance of it, and that consequently
being gifts they necd not be brought inte account.

As to the second eclass the learned Judge said that the
words “fall moneys whiek I may from the day of the date
hereof advance to or pay on behalf of my son’’ are plain
everyday words the meaning of which are obvious. They are
comprehensive and- inclusive and mean any and ail money
digbarsed by the testator for and on behalf of his son, what-
ever the purpose for which they were advanced. They must
be breught therefore into accouwnt.”? - :

T the submission that the son having been appeinted ax

. executor ‘of the testator’s .will any debt due by him was

thereby extinguished iz {erms of the principle stated in 2
Jarman on Wills {i1th Edn.) 1054, the lesrned Judge ap-

. plied the princ¢iple based on the decision of Sir George Jessel

in Strong v. Bird L.R. 18 Eg. 315 as stated by Neville J. in~
In re’ Stewart, Stewart v. McLaughlin 1998, 2 Ch. 251,253
and found there was no evidence. of intention. thag  the
money advanced should be by wey of gift or that the debt
should ‘be extinguished. Even if the letter of the 31st Oct-
ober had net been cancelled it was doubtful if it would have
been sdmissible: In re Hysiop, Hyslop v. Chamberlain 1894
3 Ch. 522, . . . . _

Solieitors for plaoktiffs: Saimsbury Logan & Williams,
Napier.

Solicitors for de'fehdan_ts, G. Evans and others: R. H.

Wedde, Napier.

Selicitors £or widow of Dr. Evans: Mason & Dunm, Napier.

Rules underthe J udic_atur“e: Act:

"As from lst February, 1825, Rules 254, 255, 256, 257, and
258 are revoked and the following have been made in sub-

- stitution: therefor:—.

. 2584, o an detion in whieh the only relief elaimed by the

plaintiff is damages in respeet of o cause of aetion not

being. exclusively & breach of contraet, either party may

have the aection tried before a jury on delivering to the
“proper officer of the Court, at least eight days before the

commencement . of the sittings at- which the action 'is to
.be iried, a notice that he requires the action to be tried

before a jury, and at the same time paying the cost of the

jury for the first day of ttial in accordance with the Juries.
"Aet, 1008, Thereupon such action shall be tried before a

jury of four if the damages c¢laimed do not exceed £200,

%ua before = jury of twelve if the damages elaimed exceed ~
£200. . : )

255. ¥or the purposes of Rule 254 a cause of action which
may be regarded as arising either out of breach of contract
or out of tort shall be deemed to srise exclusively out of
breach of coniract. o : : :

256. The party-applying to have the action tried before 2
jury shall serve upon the ohter party a copy of the notiee
mentioned in Rulp 254 at least four days before the com-
mf:né;emcnt ‘of the sittings at which the action is to be
tried. - C : :

257. (a) All other actions shall be tried by a Judge
without a jury, but if 1t appears to the Court, either before
or at the trial, that any action or ‘any issue therein éan
be more conveniently tried before a jury, the Court may
direct that the action or issue be so tried. “In anm action,
in whieh the ocaly relief claimed by the plaintiff %5 the

~recovery of a debt or.damages not exceeding - £200 the
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order so ma.de may be either for tna.l 'bcfore a jury of

four or-before a Jury of twelve.. In all other, cases the
order shall be for t¥ial hefore & mrv of twelve.

(b) Subject to the provisions of Rule 133, this.rule ah 11l
apply, mutatis muta.nd:.s, to the trial of every ecunter-
elaim.

258, Thu party on whose applieation an. orﬂer is ma.du

for trial before a jury shall within sech time as is limited .

by the order in that békalf, or if ne time js so Hmited thon
within four days after the malung of such order, set down
the action or -eounterclaim or issue for trial before a Jury
'mcordln&lv, and pay the cost of the jury for the first duy
of trial in anecordance with the Juries Aet, 1003; and in
dofanit of his so doing the order-for a jury shall be ipse
- facto discharged, and the action or counterclaim or issue
shall be tried in the spme manner as if such order had not
. been made.

Bominion -Glﬁizmﬁhip;

_THE RT. HON. 8IR ROBERT STOUT, P.C,; K.CMG.,
- D.C.L., Oxon,

Chief Justice of New Zealand.

New Zezland has been celebrating the birthday of

Feorge Washington, and this makes us recall the -
position in which the Colowes now: stand. in refer- -
ence to the Empire. If the wide authovity given now -

to the Dominions of Britain had been conferred on

the North Ameriean Colonies there would have been

no Revolution, and the United States might now
have been part of the Empire of Britain.

imes have changed, and the opinions of statesmen
and citizens have changcd with the iimes. There
are, however, many questions yet to be settled as
to what the future relationship is to he between the
Dominions and the Bmpire.. ‘The question may be
put even in this way: is there to be recognition in

Britain of Dominion ecitizenship apart from what
may be termed Imperial citizenship, or, to use the
phrabe that was used in a book by Richard Jebb

“‘Is there to he a Colonial Nationalism?” This mat-

ter may well be considered. We have row a statuie
-dealing with British natienality and the statis of
aliens in New Zealand. Our statute on this subjeet
was passed-in 1923 and reserved for the signifieation
of His Majesty, and there the defiinition of a British
subject is as follows:

person to whom a certificate of paturalisation has
been granted in New Zealand.”’  This definition, it

will be seen, excludes perhaps many millions of Brit-

ish subgeets In-fdet, 1t excludes British subjects in
British Dominions. For example, to take an extreme
" case, there is British territory in Hongkong, China,

and if the Hongkong l.egislature issued a certificate”

of naturalisation to -a Chinawan, could it be said
that that Chinaman was a British subject within the
meaning of the definition in our British Natjonality
and Sta,tus of Aliens New Zealand Act, 19232 1t

could not be said that this person naturalised in

"Hongkong was a matural born British subject. A
law somewhat similar was in foree in New Zealand

in our 1908 Act, because it provided that a person-

who had got naturalisation and was not a natural
born . Bm‘ash subjeet had to get that naturalisation

recognised in New Zealand before he would be tr eat-

ed in ‘New Zealand as a British sub;jeet

Then "the question will “arise: what Wﬂl be -

the rights.of this Brltlsh subject in New Zealand
who h‘tS become in a sense a New Zealand citizen?

Is: there stch a thing as New Zealand eitizenship? '

~tion. reserved “was whether a person who was a New

eiled in New Z ealand married in New Z ealdnd ent-
- ployed in the Fxpeditionary Force of New Zealand o
-went to Kngland as a New &ealand soldier and there
_entered inte a higamous marriage could be pr osecut-

goes throngh thd form of marriage ‘with: any other

LLD., Manchester and Edinburgh... . “part of the world’? were ultra vires of the New Zea-

islature; had:power to.pass laws- for “‘the peace;
‘returned to New Zealand it ‘was not against the .

- diseussed and objected to in'a very able paper pub-’

‘New South Wales,” and there are no doubt phrases

the Courts must assume that laws passed in the Col-

" as follows :—

“A British subject means a
person who is a natiiral born British subject or a |-

" really obiter dictum, becanse in the interpretation of:

Leod case, it had to be assumed that' this-obiter -

‘there -is Teeognition of New Zealand cmzenshlp as

-Bnt.,hh Emplre or & subject of the Brmsh ng wﬂl-

Thls questmn hag heen x'alsed n more. than one l\ew
Zealand easc. It may be suffictent, however, to refer:
to the-ease - of “Rex v. Lander.” | That: ¢ase was
heard by ovr Court:of Appeal in 19¢9 and the ques-,

%ealand cifizen, being born in New Zealand, ‘domi-

ed in New Zealdnd on his Ié“tllrn for. the crime of bi-
gamy? Our Ceurt of Appeal by a majority held he -
could not-on the ground that our Logisliture had
ne power to pass Soetlon 224 of the Crimés Act. _
That se(,tlon defined bigamy ss a erime in the follow-
ing words: *The act of a person who, being married,

person in .any - part of the World 1 Xt there was
power to pass that Aet the person charged with the -
oftence was guilty of bigamy, but.the majority of
the Cowrt -of Appeal held that the words ““in. any -

land Constitution Aect. That Aet provided that the
Feneral: Abqembly of New Zealand, which is its Teg-

order and- good government of New Zealand.”” The
contention was 1hat if the bigamy was committed
outside of New Zealand and- the New Zealand .citizen.

peace, order and good government of \Tew Zealand
to have New Zealand a Lmd of Alsatia, and that such
a eriminal had & right to remain in New Zealand
withdut being: proswuted ‘This conterition has been

lished -in the Canadian Law Joumal by the .Chief = &
Professor of Liaw ih Ontaric.” The decision of the 3
Court of Appeal was. based on the judgment of the. =3
Privy Council.in ‘“McLeod v. -Attorney-General of

in the judgment of their Lordships that show that A

onies can only deal with dets done within the J‘lll‘lS-'-- 4
diction. The phraseclogy of the Privy Couneﬂ W

. ¢“Their- Lordshlps think it right to add that
they arc of opinion that if the “wider construe- g
tion had been applied to the statute, and it wWas. &
supposed that it was intended thereby to com-—
prehend cases so wide as those insisted on at the - 3
Bar, it would have been beyond the jurisdiction 3
of the colony to enact sueh a law. Their juris- &
diction is confined Wwithin their own territories,
and the ma\im which has been more than onee -
quoted, ““Extra territorium jus dicenti 1mpune:
“non- paretur,”” would be applicable to sucn a
ease.”’ See 1891 A.C. 455, 458. S

It has to be rememberced, however, that thls 1s'

the New South Wales statute the Couneil came to the
decision that it-was not the intention of that statute -
to provide for the punishment of bigamy. outside:
New South Wales. The New Zealand statute, how-:
ever, has the words: ““an act done in any part: of the - |
world,”” .and therefore, in order to rely .on the Mel &

diectum was binding on the Court of Appeal of New: B

Zealand. OQur statute, the British Natiopality - and " f
Status of Aliens New Zealand Act, 1924, shows that

distinet from that of Britain, 'because a citizén of the .}




not-be recognised as a Br’itish_subjec.t in New Aea—
land, if ‘he does not come within the very words of

_Aliens New Zealand Act, 1923, which says ‘A Brit-
-ish subject- means 4 person who is a natural -hérn

naturalisation has been granted in New Zealand.”

. hd.d been born ‘in India, -or born 'in ‘China, and
“elaimed to be a British citizen beeause he had been
naturalised in'the Dominion of South Afriea, would
zot in New Zealand be recognised as a British sub-
ject nor as a British citizen: Tt will therefore be sden
that we have créated two kinds of what may be term-
‘od British subjects. We have a British sub;ju,t who is
a natural born British subject, one born in British
Dominions; and we have alse those British subjéets
who have bcm naturalised in British Dominions, per-
haps even in Britain itself, and New Zealand will
“not recognise the latter: class as British- subjects nor
- as citizens. Before they can become a citizen of New
Zealand with all its advantages and dutied, there

-.ds mot a matural born British subject. This is then
- -a kind of New Zealand citizenship. “There is closely
. connected with this position a further guestion: it
there is to be this British subject created info a New
o Realand subjeet or a New Zealand eitizen, what is to
“béthe control in New Zealand over this New Zea-
'la.n\& citizen? Is the Dominion to have the same con-

over a British subject who had been naturalised?

over its natural born citizens and naturalised citizens
as Britain has over its natural born and naturalised
citizens? The basis of the juvisdiction must rest on
the definition that it is necessary that there should

- good government in Britain. Has then Britain power
to punish for bigamy committed by one of its sub-
jects ouniside-of British territory?
many . cases in Britain n which persons have been
convieted for bigamy oufside of England, such &s
Earl Russell’s case (1961, A.C.,; 446). In that case a
British: subjeet marvried after a divoree granted in
the Uniied. States, It was held that the marriage
contracted in the Unitéd States was invalid by Ene-
lish law, and that Farl Russcll was guilty of bigamy
in marrying in the United States after such a di-
voree.  That being so, why should not a eitizen of
New Zealand who acts as Farl Russell did not be
liable to be punished in New Zealand? The law
existed in England because it was said the morals of
the community were affected. That mcans  that
peacd, order, and good government of the people
were infringed. * Would not the peace, order, and
-good governmont of New Zealand be infringed by
people committing bigamy abroad? Our Cowrt of
Appeal has. felt itself bound by the obiter dictum in
MeLeod's ¢
“n of the fact that there is now a distinet eitizenship
. from the British citizenship created in New' Zealand
by the Act alréady referred to passed in 1823, it
will surely be necessary to reeconsider the ease of
“Rex v. Lander.”” In faet, the full power that Brit-
ain has in dealing with its subjeets must be granted
4o the Grovernments of the Dowminions in dealing with
their subjects, and we may have a person Iecoomsed
in England as a British qubu,ct who is not recognised
in New Zealand as such. We therefore- have what

seetion -2 of the Brifish Nationdlity and Status of |

British subject oria persen to w hom .a certificate of .

A “person who came frem South Afriea who

must be a naturalisation in ] \OW Zealand if a pelboni

trol pwr this New Zealand eitizen as Britain has 3

mefher is' New Zealand to have the same control-

be authority so as to provide for peacé, order, and -

There have been

case to hold to the contrary, but in view

‘may be termed a ﬁ_ew_Zealand_ citizenship differing.

FORT\'IGH.TLY N OTDS

‘the words *

when he zoes abroad,

| March 2, 1925

“from Britmh citiz enshlp, and our laws muﬁ;‘r qurr-ly

be made.applicabls to such a position.
It may be pointed out that in the ¢ase of “R‘L’L‘xb(’ﬂ

and the King’’ on the information of Woodward (7

(., 829, it '‘was held by the Privy Council that
‘peace, order, and good government’’
dealt. with a class of subjeets different from merve
property and civil rights, and that the morals of the
pooplc had to be con sidered. This heing 5o, the thne
is surely ripe for reconsidering the deeision of “‘Rex
v. Lander.””. It is true that the Court of Appeal’s
deelsion stands, and it eannot be varied &ppa,rontiv
even hy-our Legislature, hecause the Court of Ap-

o peal held that it was ultea vives of the New Zealand

ParBament to deal with the conduet of New Zealand:
citizens .outside New Zealand ferritory, and. that

‘therefore -the legislative powers of New  Zealand .

were not so extensive for the governance of New
Zealand: as the legislative powers of the Imperial
Pariiament are for the governance of England:

. This then is a guestion which reguires perhaps
legislative interference by the Imperial Parliament,

and the time is surely not far distant when the fuil
status of New Zealand and other Dominiens for the

governing of thelr citizens will be granted to the Deo-
minions of the Empire. It all turns upon what is to

.be the contrel of Dominion ecitizens by Dominions.

Does a New Zealamd soldier who goes to fight for the
Empive cease to be under control of New Zealand
_ and has he a right to come
back to his domieile and his. ecuntry free from any
regponsibility for his acts when abroad? That is not
allowed in England, and surely the time has éome
when eitizenship of New Zealand will be recognised
as meaning the same as eitizenship in the Mother
Country. S

,.mnhnn i Pﬂ'PI’

The Temple
" London, E.C4,
_ : 22nd January, 1925,
My Dear N.Z, .

Before dealing with the Law or the facts, T ask
leave of the Court to nizke a personal statement. No
instructions, which I have ever received, have given
me more intense and genuine pleasure than Messrs.
Butterworth’s brief to keep my learned friends over-
seas informed of what is going forward in legal
cireles in this country. T make “hold to profess the
sentiment. felt by so many but expressed by so few,

- of a deep-love of our Empire and a protound Tespect

for the men “ont there’” who make and maintain it..
Amongst these I place the lawyers very high indeed, -

-if not actually at the top; for, whatever officials or

meercharnts ma,v' contend, I am convinced that the
Empire is m_amly iounded on British sporismanship
and DBritish -justice. Kighteen years of praetice in’
these Chambers, whose ka consists 1o a lavge ex-
tent of appeald to the Judicial Committee of the
Privy Couneil from all parts of the Empire, has en-

gendered the belief that our system of law, praetice’

and administratien is an element as indispensable
and indestructible in the life of the -Dominions and
the: Crown Colenies of the Great Commenwealth as
it is in that of every town and village of | the Cld
Country A short, personal BLP&I‘JQIICL as a law of
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-'ﬁcer in the: Stralts Settlements and an opporfumty :

of calling on my professmnal brethren: in-India on:
the way out and in W esfern. Australia, Natal and

the Cape on the way back. has further convmced me

50 that now neither our Sir John Simon' nor "vour
equivalent advocate could ever shake mier  To con-
descend’ from the general to the’ pe articilar, T want
to make the short point that it 1s a rarve pleasur

and a delightful privilege to set about writing, onee.
a: :Eortnwht to my professional kin in New Zealand

with some of whom I fought recently .in Trance;

and, since a compliment to the nnmedla,‘re c,hent
fmm whom the instructions. come is never out’of
placc and least of all when it is sincere, I may add
that I partieulariy like deing it for ‘Messrs. Butter:

worth, about whose husiness and’ nndei.,?hm-r tm,r ‘

is ever the true, Imperial toud1
' # w v gl _

Iu London We are.still at our wits’ end 1:0 cope
mth the mass of causes i the Lists. We have re-
cently appomtgd a8 you kiow,
Judges of the King’s Beneh Dn«‘lmou two men whe
sommanded the aftect ion- and" respect of all who
really Lnew them. as ““Hugh Frager’ and “ Wil
Kinlay.”” The majority opinion; and T think the

right opinion, is that both appointments are sur-

prising but sound. Strong personal charagtemstles‘

connon to beth men, are a kind heart and a ‘marked

epmmon sense, without which initial qualifications a
man ¢an never hope to be a Judge entirely and un-

cquivocally satisfactory to the profession. or the:

public, These appointments complete the comple-

vient of a Bench which is, on the whole, the most

lével-headed and the best behaved in living memory.
Tt 1s said, not without truth; that the Comt of Ap-

peal lacks to-day any outstanding brilliance, and |

comprises no Mowen L.J., for ex ample or, to com-

pare the more immediate past; no Fletcher Moulton
L.J. It may be said that this is the only wealness

in the Judicature and it may be admitted that the
permanent authority of contemporary ¢
must saffer in consequence.. On. the other hand,
from top to bottom of the. list of His Majesty’s

‘Judges 1u the eountry, supreme or pusine, there is
to- ddy not one unsafe, tnsound man, net ene terrov
nor confusion-maker such as we have known . in our
own time but will not identify by name, The liti-
gant, it is true may never be sure, these days, of a
speedy trial, but he may always be sure of a con-
scientious, conrteous and competent one.. Tt is early
as yet to express a view as to -what the liticant has

wamnd or lost, by the inclusion of women on our

juries. - Ome. paradox tends to evidence iiself: the
arrival of the ““weaker sex’” in the jury box renders
its atmosphere less emotional, less sentimental, more

practical, more logical and, to be candld more cold—-

blooded. g
L om = ® ;

" In-the Statute Book revolution is present and more
revolution is pending. With the new Law of Pro-
perty, in prospect, vou will feel less concerned than
we are. It is not to be hoped that I may discover
in you any sympathy for the die-hard eampaign, in
the ranks of which I enlist myself. Shortly it wmay
be stated that there are two very different opinions

as to the merit of the sweeping reforms and modern- .

ization to Ve effected by the Birkenhead legislation;
Lineoln’s Inn, on the whole, iy in favour of them
while the silent mass of eountry solicitors (who, to-
gother, know most about theése things and are most

lutimately involved in the workings of the system)

. any mterecd:cd motive

two additional -

- infinite sCope for litigation, especially on the. point

- anticipate a tone of snbmission to fate and of hope

: prm

‘authorities”” .| fit to be reported in the “Bnelish and Empire Di-&

" public purposes: Torbids the application of the ‘“¢on "

.-basis is not applicable but there are figures of re-g

- under which the a_ctuai tepant Hes. A case of Russoft?

“an interesting peint in the theory of **

Intervening.

tmns so to aequamt mys

are amnmt' thbnl Both sides may. he acqultted of
;- the <hanoeﬁ are being “ds-
cussed in a. remarkably _deta,ched and academic
spirit: The logical men ave inclined to be radieal, the
practical men to be conservative. However this ay
be, the process of ehange is now well advanced, and
it is intended that this year shall see passed and
ready to ¢ome info operation the consolidating acts
which bring into effect all the ¢hanges provided for
and eontemplated in the Bivkenhead Act. . For the
present, the Lew of Property . Act, 1922 is post-

" poned, as to its. coming into operation, for another®!

year. . For a d_etailgad aceount T may refer vou to
the Conveyancer’s Letters in the Law Journal. .
You will take a more. lively interest in onr pres-

_ent, than in our pending chdnpu, of the law’; the

Carriage of Goods by Sca Act, 1924, which c,_i.me

mto foree three weeks ago, must have a -much more

Teal interest for you than any mishap to the Statute
of Uses or any upheavals in the world of Copyhold
tenures. After a prolonged struggle for the preser-
vation of freedom of contractin the shipping world;
we. have succumibed to the Hague Rules and:hawve
followed your example in <\dopumg compul%orv leg:
islation. Of the benefits of this innovation you eéild
inform me better than 1 could inform you.
only tell you that our Aet is so-drafted as to

as to what is and whdt is net- “reasenable devias
tion’’; and that you may find'a full statement of-the
argupients, contra this tampering with Bills of Lad-2
ing in the preface to the last edition of *‘Seruttonts
on Chartérparties and Bills of Lading,”’ but you may

for the best in th(, hew odltlon Whl(‘h is now: in the

The. ten days of the Hilary Law Sittings,  whi
have passed at the date of writing this letter,-hav
produced a number of decisions of which many ar

gest”” but none is of univers sal mterest. The rating
('1%' of The Metropolitan Water Board v. The "Asg
sessment Committee of Jingston Union establishes
or 're-affirms, some guiding principles as to the mod
of rating pIQpLI‘t}’ ocetupicd: by public bodies’ ford
tractor’s principle’” to- cases where the ‘‘profits”
ceipts and expenditure available wpon which
found the caleculation of the rent to be expected from
a hypothetical tecnant, and decides that that calew-t
lation must not dmrenaré the statutory’ restmetmns

v. Lipoviteh, decided on Janunary 20th, will-exeit
some discussion in this eountry but is of an interes
confined to our own Rent Restrictions Acts and our
County Courts Act, 1888: Possibly the case of Bow-
ron v. Bowron, deé¢ided on the same day in the Court
of Appeal, will interest you more, deciding as it does,:
‘eonstructiv
desertion.” 1 suspect that, of all current decisions, g
you will pay most attention o the judemént.of the:
Judicial Committee in the Canadian Appeal, Th
Toronto Electrie Commissioners v. Snider and: Oth
ers, The Attorneys General of Canada-and Onta
As complete candousr must be.a paras
mount element in the relations between’ yow and
your London Correspondent, T will confess tha
have not had the time, sm(,e receiving my instru
wzth th(. deta,ﬂs i)



BUTTEPWORTH’S FORTVIGHTLY '\TOTES._-

Mar(:h 3 19 93

leﬂlslatmn ag to be able to say how far the conciusion
armved at,-is relevant to your constitutional prob-
lems  and: to the prineiples and administration -of
gyeur lawdin the matter of labour disputes and con-
:eiliation” boards. ~The jildgm(mt is a very lengthy
“one, and iz well reported in the " Tines’” newspaper
of Januarv 23 Shoutd -you want- further informa-
‘tion than there appears, 1 can, as it happens readily
obtain it and. will. as readily supply it. Indeed, I
have no doubt that the Kditor of <‘Fortnightly
Notes’ will be only too glad to receive suggestions
‘and . queries, as to this and any other matter upon
which 1 can inform you, and to forwfn'd them to the
proper guarter.—Yours, :

INNER TEMPLAR.

Funer Templar Cable.

Imner Temble,
Tiondomn, 7
?.T-th Februarv; 1925. .

- To all to whom The\e Presents (‘onw Greeting :

and Kin'in New Zealand as carnest of o communica-
‘ton to-be maintained fortnightly in this paper. No

.Jecupled with its devastafing reforms of the Law of
Property descending from the Birkenhead Act, and
likely to'revive the busmess of Equity Draughtsmen
'then- sanity survives the complexities involved.

At the present-date our cavse Lists are intolerably
songested and our Judiciary. depleted by the Calls of
Circuit and the inroads of the sick list, but a new
Administeation of Justice Bill is being expedited and
‘aniother additional Judge is to be appointed.. At any
moment.now- the trial of Causes in’ London may re-
sume full speed and effeetive deeisions may be ex-
ected in quantities. A highly important Judgment.
ig'shortly to be delivered as to the Criminal Liability
>f Doctors whose patients die as a result of their
reatment or failure to treat.

o -From:-the point of view of the Bar the forthecoming
. 3nnouncement of the New Bateh of Kings Counsel is
oawalted with excifernent. (It must cause a very con-
" siderable redistribution of work before and behind
< :he Bar:

.+ Macquisten’s Bill in Parliament to check the com-
oulsory: political levy upon members of Trades Un-
: ~ons is regarded with disfavour among Lawyers. It
- is ‘profoundly desired that Trades Unions may be
s ieft to manage their own affairs as other u)rpor
Seations; thouﬂb. it is hoped against hope by Lawyers
- shat they may also be as an ultimate result of the
gresent” movement deprived of the immunity. they
. trequently enjoy under the 1906 Aéi.

+  Sir Lesglie . Scott publicly denies the ramour that
" ae will be' promoted to the Bench as a result of the
‘Reform of the Admiralty and Commercial Judiva-
. ure which he has suwesstullv promoted. - Otherwise
' we live as Lawyers in quiet times, for the moment

* shoek -of Lapps Legal Caricatures in the LaW Jour-
aal.

“This from the Temp]o London "to- ot Legal Iuth

:doubt Lineoln’s Inn would join, but that it is pre- .

" snly distarbed every now dnd then by the pleasant -

MR, JESTIOE HOSKING.

'BENCH AND BAR.

On Wednesday, the 18th February, at 11 a.m. in the main
Court at the Wellington Supreme Court House, the Bar of
New Zealand assembied to say farewell to Iis Honour Mr. .
Justice Hosking, who retired from the Supreme Court Bench.
There were pruent a great gathering of the Wellington Bar,
mr,ludmg Mr. P. Skerrett, K.C., Sir John Findlay, K.C.,
Mr. A. GraF, I\ C and Mr. M Myers, K.C.

The \Iambzeuai Bcn(h was erru‘-cntLd by \[ex:,rq Riddell

~ and Cooper

The proceedings comprised three specches, the first by Mr.

-Skorrott on behalf of the Bar of New Zealand which was

followed by = speech by the President of the Wellington -
District Law Soelety (\Ir. Myers). His Honour Mr Iu~tme
Hoesking then nphed in tomes which dsplayed the depth of
his feclings at what he described zs a compliment paid him
noet only bv the thronged attendamee but by the words in
which the speal\u:s had expressed their septiments .with re-

" gard to himself persomally and with regard te his service.

The speech of Mr. Skerrett so fittingly and eloguently
described the sentiments that every member of the Bar feels
tpwards this great and humane judge that we publish it at
Iength for ﬂlt information of the Pl‘OfLSblOn. Mr. S};.errett
said: )

Y our Honour,—

It is undeﬁt!o& that this is the last ﬂav vou will sit
in Court—-undeér your preseni Commission.

The Praetitioners of the Dominion (for whom. I am
spokesman) deésire to bid your Homour a eeremonious
farewell, and to express in some small measure their ap-
preciation of the great scrvices remdered by .you to-the

- Conntry. I speak of 2 ceremonions farewell oniv because
WG detire to take this opportunity to:do you honour; and
thereby mark the high place -which you hold in ‘the
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: esteem, respect and, the afEechons of: thosc who havo-

" practised before. you.

It is matural that-some referemcd shoiild bc made to
vour distinguished eareer.at the’ Bar. Your Honour wis

© admitted in the year 1875 and up to the time-of vour
elevation to the Beneh in 1914:you were in constant

" practice amongst nx: I need kardly colarge upon the

©suceess to which vou attained or to- the high . pesition

- you held at the Bar, "The faets are known snd appreci-

ated: by all of ‘us; but to one matter I might  briefly

refer. To Fou was entrusted the extremely Aifenlt task
of dovising and framing the novel and complicated leg-
islatiorn econmected with the infervention of the State in
. the. affairs of the Bank of New Zealand. It is difficult
 toexaggerate the skill, knowledge and cxperience re-

quired.in the performancu of this task; and vet-it was

fulfilled by vou without mistake, error; or nm(,han(

Great as was your position at.the Bar, few have sue-
geeded quite in the same way.as you have dome. On your
way to sucecess Fou pushed no man dewh and clambbred
aver the baeks of ne other aspirants to fame. Natore

kas fortunately given you a kindly aj\PQQixinn Cand a
heélping hand and |20 Lmdh word of advice and assist-
-ance from vou were never hckm« X\h(,n thev w cre,

- wanted.

In prattice vour Honour ever -1dhereJ to a high stand-
ard of honour and integrity: and felt that the well-being
of the pmfcswon to. which yvou belonged was worthy of
your care and comeern and of any selt- saerifice . it -in-

- “yolved. Your Honour left the Bar better ﬂmn you “found
it—better for your asseeiation with it.

Your Honour took your seat on the Bench in the year

1914 with the high hepes which your -many . years, of |

-practive ovoked in us.
pointed. ’ .

A just Ju&u—“ ho discharges with care and conscien-
tiousness the duties of his hwh offiee ix 2 wital and
powerful influcnee for good in ‘the community in w ‘hick
Le administers justice.
an arbiter of disputes—he iy 2 Hving exemplar to his
world. He iz continually -teaching ue the wisdony of
obeying the laws of our vountry and exhibiting to us the
exercise of one of the lurrhut functions of tho huaman
brain—a Just and well- mfcnmtd decigion. -Conclusions
arrived at without fear, faveur or nffection; supported
by reasonings used without affectation or displey and

Nor wuere these hopes disap-

designed onlv to illumine and explain the decision \\h\«;h :

has heen arrived at with conseientiouns care

High ss has been the standard of the. Tudwlal Bench
vour Homour need not fear to be measured by that
standzrd in the mind of vour contemporaries or I be-

lieve in the minds of postcntv who are the unitimate

judges.

We shall always remember that vou brought to the
Judicial Beneh a deep aund compendious ‘knowledge of
law; and a wide experience of practice and of human
naturc—so npeeéssary 1o a suceessful judge. You will
leave behind vou valuable expositions of the law con-
tained in ocur Law Reports which wili kecp your memory
green amoungst us. By, the publie—and by us alm—vou
wiil be remombered as a man of the: hxe‘l*est integrity,

of great industry, of an almest meticulous eonscientions-

ness and a burming desire to be just.

Your Honour will step down from the Judgment Seat
after.some 10 years of service with vour robes of office
unsullicd amidst the regrets of the Profession and with

. the respectful esteem and affection of all those who have

practised before you. Our soTrow at parting from you

-7 7 g tempered by the fecling that opportunities will oceur

whereby your know lcd{_,c and e¢apacities may not be
wholly lost to the Dominion.

) MR. JUSTICE OSTLER.
" By N.Z. Gagzette dated Znd February, ’\u‘ Henrv Hubert

Ostler, Barrister, was appointed by His. Excellency the Gov:.

ernor General to be King’s Counsel and by Gazette of the
same date he was appointed to be a Fudgé of the Supreme
Court of New Zealand. His Hononr -who is 48 years of ‘age
was educated in New Zealand and- at Blue Coat Sehool in
London and iz 1900 he commenced his study of the law. Af-
ter a brilliant scholaristic career he was appomted Editor of
the New Zealand Law Repocts and he practised as a Barrister
in Wellington. In 1910 hc was apnomted Crown Sclicitor
- and joined the Crown Law Office.  He remained there con-
ducting the erifrinal prosecutions on behalf of the- Crown

until in- 1913 he w ent £0 Aucldand -mt} JOIHG(]. the welI anm n.

',m-m of Tackqon Russell,. Tl}‘lk‘i & Ostlcr

“sible p031t10n to Wlnch. he has: been eEevatcd.

* in Latin and English Htcrature:

- with Mr.

- On January 1, 1916, he Joined the firm of Garrie

Apart from his practic al use as -

“Wellingtoh, has severed his soven years’ connection wit

~lety held a farewell dinner at the Cantérbury Club to. M

Hig; caTeer in th
Tegal profession- has’ been, one of rapid protrrc‘-sq and: sucees
and his wide expericocc aagurs well for the high- and Tespon

"MER. JDQTICE ALPER\

- His Honour Mr. Jastice Mpers who assumes the posi
on the Supreme Court Benoh just vacdted by His Honour 3
Fustice Hosking, was born in Copenbagen in 1857 of Danis
parents, and at the age of. 10 he came with them to New Zed
land.* He did not speak English then. - Baefore e actually
kai reached 13 he not enly haﬂ mastered the language, but:
had qualified as a pup1l~te.unc*r at the Napier Schodl, :
continued his studies; and in’ 1884 he came to Christchore
and entered- Can’rcrburv Loologc Oon 4 schohrshlp In 18%
he graduated as a Baehelor of Arts, winning the Jobn Tin
line seholarship in English lizeratura.. Tn the following year
he graduated -as Master of Arts, taking first-elass honours
Hc thenr became an assistan
to” Professor. J. Maemillun Brown, and on the visit .of the
last-named t6 Europe in 1983 Mr. Alpers held-the chair as bis
locum ténens. On the return.of Professor Macmillan Brown,
Mr. Justice Alpers entered. upon the position -of assistant
master at- the Christchureh Boys’ High School, apd. he re-
mained at the school until:1904. Tn thm year he began:
stady of the law at Canterbury College. and soon aﬁded the
dggrcc of LL.B.. to his honours and was cdlled to the Bar.
He immediatdly began pmchce in - Timara .in: partnership
J. W, White,"the Crown Proseentor. -Added to
soundness, in daw were his elocutmnarv atmmmentq and it
was Dot surprisiag that. he eame into prominedee in Court
work, his gbility in crossiéxamination being responsible fo
the winning of several sensational jury ¢ases.. In: 1907 he
removed to Christchurch, praetising there onhis 6wn accoun
‘Cowlisha
and Fisher, ﬁl\:ntr the place of the late Mr. J. B. Fish
retired, He has becn.a prm(.lpdl in the firm: ever sinee.

Mi. ¥, H. Rawson has commenced practice ag n-solieitor:
Ngaruwghia. For o number of years he was with the Ha
ilton firm of MacDiamid, Mears snd Gray. Mr. Rawson i
the son of. the late ‘mpcndnrv \ng,mtrate of Westpurt ‘and
Hamilton.

Mr. R. B. Scott, well kno-vn member of the Jumor Ba

firm of* Young, White and- (‘ourmov and is now pmctl ng
or his ¢wn ‘mmunt

L.aw Soacieties.
AUCKLAND LAW SOOIETY

" The Auekiand Distriet Law Bociety on the 12th mst ten
ered & congratulatory dinner to Sir Tamaes Parr, Minister off
Justice, and His Honour, Mz Justzce Ostler, in Izonoui--_
their recent preferment. ..
" The dinner which was held ‘at . the Avekiand Clu.b wa
.attended by some seventy members of the Society.. Ther
WEre -zlso pre%ent his Hon. Mr. Justice ‘Herdmin, his Honif
'\Ir Justice Reed, the local Magistrates, ard the’ Premdent%
the Hamilton Law Scciety. Mr. A. H. Johnstone; the:
Prs‘sldent of the Auckland District qocn,h', prem&ed and:
numi)cr of to.mfs were -honoured.

CANTERBURY LAW SOCIETY 1
On Thursday the 19th February the (‘auterb‘&rv Law Soc

Tustice Alpers-upon his aceession to the B_er_mh “The evenin
was' characterised by much enthusiasm’ and the keynote
various specches of the ovening was affcction for the RETF,
Judge and appreciation of his varied talents:  The.4ppoi
ment of Mr. Jusiiee Alpers is, in Christchureh, where: he
best known, universally ackmowledged as & ﬁtung elimasi]
‘to.x briliiant earesr, and high 9\pects.tmn=: are. cntertaxneii
that he will adéra the Supreme Court Bench.”

The toast of the guest of the evening was prop%ec 'bv th
“President of the Canterbuw Law qocletv {Mr. F < Tohn-
ston). and scconded by Messrs. (veorge Rarper, F Wﬂdmrr
K.C., and M. J. Gressom, all -of whom huve been: mmna.tel
associated with the new ]'udfre during his whole career at: thef’
Bar; the last mentioned also having ‘been a pupiliof his aty
—the Christehureh” Boys’ H1gh School The speee of they
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tice Alper preeminent, qualities—in particular his brilliant
intellect and capacity to.grapple effectively with any clads
of problem that eame before him, his practieal knowledge of
life arid mankind,. and his instinctive sympathy for those in’
need of help.w Mr. Georze Harper rcealled the dinner that
bwas tenderad to Mr. Tustice. Williams when he wag called to
the Benech from Christehureh, asd.told how the latter with
that modesty which he retgined untidl the end of his days
had- said that he-may. net become a great Judge, but he
‘hoped tobe o goed Judge. ¢ Mr. Alpers_“ said Mr, Harper,
Lfwill ‘bring to -the Bcnch that samc degree of culture and.
scholarship which was the foundation  of Mr. Justice Wil-
liams? emuinence-and I feel that the results attained may
be the same.’’

Mr. Justice Alpers in rising to rcplv said that he eould’
(ot trust himsolf to say all that was in ‘his heart in re-
spense to what had been said of him, One quality, kowever,
he would Iay claim to .and that was o sincere mtellcctﬂa{
humility. . He preferred not te be sworn in on the niorrow
in puhli¢ but intended to take his oath in M. Justice Adams’
ivate Chambers, us he regarded the ceremony in the natire
a4 sacrament. He also thuught ‘that from past cxperience
he would be able to eultivate a detached state of mind amid
‘the controversies in which he would find himself.  He- told
his -audience also- how -by a -coincidence some tweaty-four
howrs ‘before “his appeintment to the Supreme Court Beneh
he haid recéived the appointment of Danish Consul-General
to -the South Island, which he had forthwith relinquished,
and in conseguence he ‘could apply to himself the words of
Cicero. in -speaking of a certain Consul that the latser never
slept while -the interosts of Rome were at stake. . As he 'md-
his wife had been paid @ comypliment at the theatre on the
évening of his appointment, & distinguished member of the
profcqswn noted Tor his scholarship, had reminded him of
Horaee’s comnient uvpon Maeccamas that his great earcer
duted from the day when he was ‘‘plavsus in theatro,?

Mr:, George Weston subscquently proposed. the heslth of
Mrs. A]pers and children, to which Mr. Justice Alpers :hortly
Tes] onded.

BIGEST AND NﬂTEH UP FOR HAL&BURYS
“LAWS OF -ENGLAND.”

(k full note of cach of tho cases referred to hereunder will

“I'the-eases. will Iater be reported fully in ‘the Law Reports.)
~ ARBITRATION.—Railway itaken over by Corporation. un-
der statutory powoers—Price to’ be fixed by arbitrators—Ap-
plications to set.aside awnrd—DBusis of Valuation.—Toronto
Corporation: v. “Toronto Railway Co. and Cross Appc%l—lg 24
L Joop. 726:
. Held, that ‘where & corporation were empowered by
- statute to take over the undertaking of z railway com-
pany. at a price to be fixed by arbitrators, the arbitrat-
~ors were justified in making their award on the basis of
the-prices current at the time, and not on any. theoretical
calculation of values.

Vol '1,-’.1‘it1(e L AThitration,? Part 1, see. 14, Pars 995-906,
CONTRACT.—Lease of flat—Conditionsl offer—* Subject to:
switable: affmvmcnt bmnﬂ‘ arranged. '—Lockett v, Norman-
Wright 1934 {(E.J. p. .Zb)
Held, tha.t where an informal contract for a lease
_for a term of years is made ‘subject to suitable agree-
~‘ments being arranged’ between the parties’ solicitors,
there is.no binding contract until the formal contract is
‘prepared and.signed.
"As to the form of the memor andum or writing evidencing
v contract: Sce Halsbury, Vol 7, Titie “Contrac t, Part 1IT,
See. 3, Par. 7‘50.’_ ) E
e lense: See Halsbury. Vol 18, Title ‘Landlord and Tevant,’
art IT, See. 2, Par. 819
CRIMINAL -LAW AND PROCEDURE. — Moerchandise
wmrks—TFalse trade deseription—Liability to penalty—De-
ence.—Allard v. Sclfridge and Co., Ltd. 1924 (L.J. p. 729},
- . Held, that a trader is guilty of selling goods to

fails to prove one of a number of defences allowed by
Merchandise Marks Act, 1887, Bec, 2(2),; it is not sui-
ficient to prove a portion of one of them, and then ha:ve
recourse to another.
‘As to sale of goods to which a false trade deseription is
applied: See Halsbury, Vol 9, Title ‘Criminal Law and Pro-
cedure,” Part NI, Sce. 6, Pars., 1146-7.
ESTATE AND OTHER DEATH DUTIES

'evenm” wore ma.m]v rcmm];cen‘c and -eulogistic: of -Mr, Jus-

-Halsbury, *

be found in the Law Jounrnal for Nov. 22, 1024, and many of

As'to the grounds for setting aside an award: Sce Halsbury

- As to opewation of informal agreement for .

which a false trade description has been applied if he

—Comstruetion
£ will—Rent-charge and legacies “free of all duties’—Duties

payable-out of “residue—Future estatc duthIn e Sarson,
Pulilie: Trustec, v. Sarson 1924 (L.T. p. 198) :

Held, that where a testator directed “that all leg-
acies, devises and bequests should be free of- all duties,
and that all duties payable in respect of any of his pro- -
perty shonld be paid- out of kis residuary estate, which
was then to-be vested in-the Public Trustee: (1) The
whole -of 'Such duties should be discharged before the
estate was handed over to such trustee; (2) with respect
to a devised rent-charge and two 1egacies, the only duty
payable thereon out of residue was that payable on tes-
tator’s: death; (3) any future duty was payable out of
the subject of the gifts respectively.

A.b to property. out .of which estate duty is pavm‘blc See
Halsbury, Xel 13, Title ‘Estate and Other Death Duties,”
Part IT, See. 7, Pars. 285-202.. As to property out of which
logavy duty is P({Vlbli, Hec Halsbury, V oI 13, Title ‘Estate
and Other Death Duties,” Part IV, See. 7, Pars. J48-35L As
to proper'v out of which succession dutv is ‘pavable: See
Tol. . 13, Title ‘Tstate and Other Death Duties,”
Part V, Se_c. 3, Tars. 418419, As to property out of which
probate duty is pavable: See HMalsbury, Vol 13, Title ‘Estate
and Qther Death Duties,” Part VI, Sce. 6, Par. 443,

INCOME TAX.—Pension scheme—Lumyp sum provided by
cmp]ovms—-—Deductmn-——Cumpumtlon of proﬁt\—.—lthtrtun
(Luspector of Taxes) v. British Tnsulated and Helsby Cablm

Ltd. 1824 (L.J: p. 727).

" Held, tha,t in computing their profits for income tax
purposes, .employers  are not entitled to deduet a lump
sum paid by them into a fund for maugura,nnd a . pen-
sion scheme for their ‘employees and that the expenditnre
of such lump sum was in the nature of an employment

" -of ¢apital as indicated by Rule 3(f) of the Rules applic-
able to Cases I and I of Income Tax Act, 1918, Sched-
ule I
As to deductions from gross proﬁt< bee I—Ialsbury Vol. 16,
Title ‘Income Tax,” Part VI See, 2, Pars. 1310-1312.
INCOME TAX.—Super Tax—Shareholder.in company —
Profits distributed as bomus in form. of .debenture steck—
Liability to assessment~—Inland Revenuc-Commissioncrs V.
G. C. Pisher’s Excentors, 1924, (L% p. .

. Held “that a bonus in the form of debenture stock,
issued by a compahy. to its shareholders, although de-
rived from profits, is not income assessable to super—tax
in the hands of the recipient =

A: to assessment of profits of a British company: See Hals-

] bury. Vo. 16, Title “Income Tax,” Part VI, Sece. 2, Par. 1307,

As to the incidence of super-tax: 'Sec¢ Halsbury, V 01. 14, Title
‘Income Tax,” Part NXII, Par. 1416,

-SHIPPING. AND NAVIGATION —-Ch'lrterp'trtv—l)m ia-
tien—Delay—Liability 'of Shipowners.—United States Ship-
ping Board v. Bunge ¥ Rocn, Limitada 1924 (LT p T27).

Heid, that the liberty given by a charter-party to' a
ship to call at any port for the purpese of taking bunker
coal ‘must be restricted to ports on the line of route of
the chartered voyage, and that a devition, for the pur-
pose of obtaining oil fuel, is not justified,

As to stipulations in a chmrter -party Tegarding . deviation
froni line of route: See Halsbury, Vol. 28, Title ‘Shipping
and- Navigation,” Part VII, See. I, Pars, 168-371.

SHII’PING- AND NAVIGATION.-——Ghnrter-p:u‘t}'—P1'0\'iv
sion to lighten vessel to safe winter draft—Delay—Injury to
vessel--Unknown danger—ILiahility  of - charterer—Great

- Lakées Steamship Co. v Maple Leaf Milling Co. 1824 (L.J. p.

7267,

: Held, that the failure of the charterers of a s}_zip to
carry out a provision in the charter-party that the ‘ves-
sel shouid be lightenedl immediately on arrivai to safe
winter. draft’ “enders them liable to the owners of the
vessel for damage caused by the ship’s groundiag upoen
a hiddéen danger in the harbotxr, owing to the fall of the
water,

As to linbility of ehartercr tor naming an unsafe port See
Halsbury, Vel 26, Title ‘Shipping and Nuvigation,’ Part
VII, 8ce. 5, Pars. 349-351.

WILLS—Codieil—Construction.-—Neville, In re; Nav ille v.
First Garden City, Ltd. 1924 (L.J. p. 728).

Held, tha.’c in codicil containing the direction ‘I for-
give all debts \wnnv to me,’ the word *‘debts’ was not
intended by the testator to cover all his investments, 5o
as to release sums secured on mortgages and loan. stock
but that the word was given a mnch more liznited mean-
ing by the personal note introduced by the use of ’che
word ‘forgive.’

As to uords bemrr given thelr usual sense in the com:
struction of wills: %0 I—Ia‘sbury Vol. 28, Title *Wills.” Part
XIIT, 8ce. 8, Par. 1263, As to the construction of codieils:
See Hals‘buxy Vol >S Title fWills,? Part IX, Par. 11
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(The Sportsman’s Paradise)

SUPEEB CLIMATE . = ' GEYSERS

A LAND THAT IS ALWAYS GREEN SNOWY MOUNTAINS:
CHEAP TOURIST TARES o ' LOVELY LAKES
WONDERI‘UL EXCURSIONS BY LAND RIVER ! GRAND _I‘OB«ESTS
AND LAKE : . MAGNIFICENT OCERAN-FIORDS
NEW ZEALAND is Naturc’s grand- WONDERFUL ROUND TRIP.
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and -Rotomabkana (the Boiling Lake),

most faseinating of all yravel regions. X *
" . = thence to Wailmangu Geyser, and back

ROTORUA.. to Rotorun. This is, undoubteddy, the
The Marvelisus Hot Lake District, finest one day trip in the distriet.

extending over 2000 squate miles, and ) ) L :
: TE AROHA HOT STRINGS.

HELENSVILLE HOT SPRINGS.
WAITOMO CAVES.

MOUNT COOK.

SOUTHERN LAKES AND SOUNDS.

contajuing ‘the greatest geysers and
moest remarkable hot springs: in  the
world. Boiling Lakes,  voleanoes, - de-
lightful bathing and heeling waters;
Government Baths and Sanaigriom, - in
éharge of Balneologist;. Beautiful Pub-

Other popular vesorts in the South Ts-

lic Gardems; Tennis Courts; ~Crogaed land are Nelson, Hanmer Springs, Aka-
Lawns; Bowling Greens and Golf Links. rén, and the well-knowa Bulier and
Splendid ﬂq]unrr and ahootmg Otira Gorges and Franz Toseph Glacier.
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Henceforward no practitioner need fear being in ignorance of any
case_which may Rave a vital beafing upon his problem.

q COMPLETE AND EXHAUSTIVE ANNOTATIONS.

These relate to" all later cases in which the Courts have applied,
approved, considered, followed, over-ruled etc., the decxslon on the
particular proposition. : :

q WILL BE ALWAYS UP-TO-DATE.

" The same system of annual cumulatxve supplemsms which has earned
the admiration of the professmn in the case of Halsbury 3 Laws of
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' ‘_]] LARGEST EDITORIAL STAFF IN THE WORLD

The benefit of the combined labour of whatis believed to be the largest

legal editorial staff engagcd upon one smglc work is offered to every
legal practitioner. :

- q THE GREATEST LEGAL MINDS OF THE CENTURY.

Commenced under the direction of the late the Right Honourable the
Earl of Halsbury, the work is being" continued by Sir Willes Chitty,
Bart., and other distinguished lawyers
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