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,r a sister and the ehildrcn of n deceased broiher or sister, 
;ueh ehildrcn tsiiing their parent’s shsre.: This ~Section 
~,,nears in the ‘mrt’ of the Statute dealim with the distri- 

is a a& of bona vncnntia. That beinz FU. and the drooertv 
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xt is edntended that this non-eomplimce with the r&s 
W&S xvak-cd by the plaintift I am of opinion that this is 
not so. In the letter Of the 20th ixareh which the Scereta~ 
wiote the plaintiE there is no intimation whatever that the 
charge was being inre~tigated~undcr Cnuse 23 of the Articles 
and therefore no fair mtie” that tb” meeting would consider 

‘:.~ ~the question ,of expulsion. Plaintiff sap that he did not 
realise that this was being seriously considered Until thf 
afternoon Of thc~ e5th Msrch TchC” ho henrd about the letter 
and a copy of the ehxrge haying been posted t” him. There 
can be no waiver without kn”\l-ledge. 

But et-en if plaintiff could have grtthered from tbc letter 
of the 20th March already quoted that the chsrgc was being 
considered udder Clause 23, still in mp opinion thcrc is no 
evidence to shorn- that he agreed t” raia” a st,rict eompiicmee 
377th the dlles. This point TILS ~raisd. in Labouchere v. 

! whalncliffe 13 Ch. D. 34F. In ,th.lt CBS2 thcro mas 5 non- 
compliance with Ihc rules in calling the meeting, thirteen 
days’ notice having been given insted of the rcqniaito four- 
&n days. The plaintiE attended the meeting, but according 
to the widen”” did not take any “bjee$ion t” the proceedings 
on the score of the i*suEieimoy of the notice. It v(-9s con- 
tended that this amounted to B rraiver of th6 irregularity but 
Jesse1 I&R. rejoetod this mntention. Plaintiff in this case 
on the 25th March wrote the sceretarr nsldng for a w,‘itten 
copp of the ellargc, but he “a.9 not bound t:o claim that a 
breach of ‘the rules hnd aireadp been committed by it not 
having been transmitted to him six days earlier, and the fact 
that he did not so claim cannot in my opinion be held to bc 
a waiver of that breach. 

As then: has not been a strict or even a substantial com- 
‘, plisnee with the Rules, the purported expulsion is in mp opin- 

ion invalid. 
Earing come to this conclusion, it is in my opinion unnec- 

wsary to consider the question mhethw Claus” 2.3 of the 
Articlcs is ultra vires of the Company. PlaintiE claims xlter~ 
nate>~ that it is, but defendant denies this und claims that 
the ::inuse is intra vires and valid. ‘Were it n”e”ssa~ tc 

~ dco;h the point I should be disposed to ngree tlmt such an 
lrrticle is w,lid in the,exse of ii non-tnding aompany, u;hosi 

: members esnnot hold mar” than one share, and which thoug? 
in form a company is in substxnec nothing mom thm z 
Bozding Club. It is: however. 5s I hnvc intiniated unn*eeS, 
sam to decide this question. 

l’h” point upon mvhieh I have decided this em” has noi 
been explicitly raised in the piezadings, although it x-as 2s 
piicitly raised in his solicitor's letter to the defendant’: 
secretary on the 27th Mnreh. If  ncecssaq- I shall give lea,r~ 
to amend the plesdings to include this claim, as the defend 
ant has had fair notice of it. 

The pla,iutiE is in my opinion entitled to 3n injunction, ti 
restrain the defendinnt company from acting “11 its Directors 
resolution. NO evidence mu given of any damages, but B 
a right of propert,y has been invaded th” plaintiE is enritle~ 
to nominal ~damages xhieh I fix at $1. 

As to the costs I think they shouid bc awnrded t” plaintil 
on the loTest scale but, on this point if nocessarp I xi 

OSTLER J. found for the defendzm on the facts on bo 
promds and made the foiioxing observations with rega 

and adopted 311d folioned by Sir JohI! S&nood in Enasb 
V. Bay Of Islards I.icellsing committee 1021 G.L.R. IS. 

Mere possibility or suspicion of bias is not su&ient. There 
must bc a real likeiihood of bias, thnt is irould a rcason~ble 
tian~eonaidcr in the circumstances of the eas” that there was 
z, red likciihood of the Magistrate “r the mcmbers~ of t,ho 
Committoo being so biassed that eonseionslr “I uncoosei~usl~ 
it aifeeted his decision. If  so it is dear on the authotitics 
that tbo dcrisi*n is vitiated. hs P;aLs stia by the court of 
Appeal in Rex 7. London Justices ie J.P. 137 it is a qu~estion 
of fact to be dlaeided by the eireumstnnees of the ens”, and 
it is also 5 quo&ion of degxc, because every thinking and 
rational humm being has some preeoneeivod opinions. . 
It has been xdl settled that the mm” expression of an “pin- 
ion by x Justice or B Magistrate is ilot suBeient to slier0 
bias on his part. In Beg v. Alcock 32 L.T. SYQ Cockburn 
C.S. mid ‘It is preposterous to suppose that anyone in t,he 
~,ostition of a Magistrate nould be biassed in his sdminis- 
ration of just%” by the mere cqmssion of 70% views as to 
chat xas for the advsntsge of the defendants interests. 
‘his ptieiple has been nell setticd rind has been adopted 
n ex-pate Freethy (supr?L) and Engiish v. Bay Of Islands 
.icensing COmmitiee (supa). i 

On the second ground the learned Judge held that MT-. 
haves m2s not dismtitled from sitting as 5 member “f 2 
Amsing Committoo becausc h” x-as by “eeupntion a hotel 
xoker. A’2 held that hc vas ciearly mtitled to Sit by 
ktue of Sec. 13 of th” Liecnsing Act iQOS, inasnneh 3s 
motel brokers rrwe not in the list of persons disqualified 
irom sitting on such Committees. 

stout, C.J. 
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In September, 1920, Mr. Thomas BroTm aica in syainep 
“.“a thcn~sn offer n.as Dladc by cablcgmm to th” petitioner 
to return to xc2rr Zecihnd and take up snr. Bronn’s position 
as Managing, Director of Thomas Broxn k Compsny. 

On receipt of this cablegram the petitionor ennx shori!g 
nftcmards to I\Tclr. Zealand arli”i”g in Mareh~1021. T& has 
re*,ai**d in licm Zcalsnd over since and has held the posi. 
tion Of Managing Direotor of Thomns Bras” Ltd.. in wc1- 
lington. He hns been n member of 3. Wellington Club since 
1911 and has eontinuea his membership dOUrn to the present 
time. 

Solieitorr for petitioner: D. M. Findlag & Moir, Weliington. 
Solicitors for respondent: Perry & Perry, Wellington. 

Hosking, J. Dec. 14, 19%; Jan. ?4, B25. 

THOMPSON v. BGRTOF;. 

Plaintiff riding a bieyele and t,he defendant driving a 
motor esr. both P”i”B in the ScL”,(! dircetion e”liid”d on a 

the road to the left &xl caused th” eoll&“n. 
The plaintiif, against -horn the jay found, moved for o 

new trial on the ground that tho verdict was against the 
veight of evidence. 

The following are some of tho “bserrations of HOSIiIXG 
J. in dismissing the application. 

“Tie’piaintiff~sa~s that sssuming it WRS his fault ~that 6 
eollivion occurred yet the defendant dragged him 44 fee, 
!fter ?,t occurred and that this is a’distinct act of negligonct 
*or ,whieh ‘the jury should have &eL,d the defen@nt-~respq? 

thst she ought to bc osc&d for haring takcn’thc wrro~g 
step. on this point a p”SS”ge from weir 7. CalIxore Wiuiams~ 
1917 N.Z. 930 *t n. 9% eitine from The BYwell Castle 4 P.D. 

by the ncgligonec of &-ship &other is put into z perilous 
and diEcult position ~-on, aught not if the master of thnt ship 
does somethine rrron‘~ to hoid Es shin to bc a eontributox~ 

and liable for dam&e inrrsmuch as per&t 
aeeurate ~judement and Txomptitudc under 

/ 
/ no right to expect men to be something more than “r&~ry 

. ..^- : a: 
“But the ““int tho iur~ had to deeidc rrns vhcthe: in ~riem 

1 
/ 

o-f-the add& and almost in&nntane”us incidents of the col- 

1 
Irs10* duo to the unexpeerea action of the plaintiff 62 dc- 
fcndnnt in not putting on the brake TBS to bc, oreused for 
noi displaying ‘perfect presence of mind, nceurato jtidgment 
and promptitude. ” 

“I cmnot~ sav’ that the rcrdiet for the defan&& is one 
which thtl jury” acting rcasonnbl~ ought not to have re- 

I turned.” 





been made. A contrary doctrine would stri 

say to prove. that there was mis~cpres&tnt~o? 
then however honestlr it mw have becn~ made. 

ed by false repi.csent&o& to enter pi& 
lip continued in that partnership for four 
then for the first time diseovcriug the 

J!bstitufn in &tbqrum in %m~- ) ZGZ G&h had been prttctiscd ul?on hhn, T\XS he??, 
entltled to relief. Major Xewbiggmg was n’partner 

Y_ of Mr. Townend for close npon two xars before he,~ 

Claude H. Veston, Esq. 

discovered t,he misuep~~~solltaiioli of ib,c ,Ada~ti Bro& 

! 

(Kewbiseir 

,I,,., +i-, 

1g v. a&m 3% Ch. D x2). 
Strictly speakeg R&itutio in, Int,egrnm shotlid ,. ;. . . ,. . 1”11 “I.” , 

/ &act had L. .- ,_. 
i sentat,ion eases, th 

“Khat is Truth?” said jest&Pilate; and would 
not stay for an answer. Our own Judges sitting in 

1 i” t,o be placed in ! 
with this limitation 

1 es&tly th 
“That. he is not tc 

London mere pinned to it and the result of their de- 
cisions is summarised by the Learned Sut,hor of Mis- 1 he would 

~xpresentation in H&bury’s Lam of England in be placed in his pt 
I”nm.l”,.,i mn*.? ^..+“.“,.,.:^^l ilr-,, ,.A rln.r+iv-+I-^ D......... and obliwtions. which have bea er 

e same position in 911 respects; oth&wise 
be entitled t,o recover danmges, but ~is.to 

xition as far as regards the rights, 

“A misrepresenation must. bc either fra&lu- ! v.,‘,“~~,i~[ 
lent 01‘ innocent. It annot. be both. Fraud and 1 
;~._..^,.^ .._^ :__“I ^^ - ..^ I_ ^^ *^1^:1__ ^___1 AI ..,. il. ^_^ \ against liabilities of the partnc: 

ws. 6nePe- , 

fore, R&n tbe d&r&ion already given of a j 
fraudulent misvepresent,at,ion as connoting thf 
absence of actual honest belief in its trnth thal 

Etcr Farwcll J.. as he : ! 

t 
then was, in referring-to Newbigging’s cask’ s&id: 
“T ‘- --^/ 1L’--‘- ‘hat Cotton L..J. int,cnded to,go fur- I I -,. 1 . . . _ 

refer to ZLrree the connotation of an innocent misrepresenta- 
tion is the presence of such act.ua,l honest belief; 
and that, iu neither ease, is anything more t.han 
this a~bsence or presence, xqured to const,itut.e 
fraud, OP innocence rcspcctixly.” 

4 Defendant may consider himself fortunate if the 

therm than Bown li.4. I* ne cud I p: 
with Bowen L.J. But Fry L.J. certainly went “fur- ! 
ther.” F: txwell J. had to decide whether’ B ~Poultry 
fancier wt 1s entiiled to the value of some of his prize 
birds whis eh had met an earl? death throwh lease. 
hold nrem .&es proving to have a poisoned w&~&p. 
ply, 6~ spit~e of the Landlord’s innocent represmta: 
tion tha,t the premises were ix a thoroughly sanitary 
condition. Farwell J. rescinded the Lease butt fol- 
lowing Boveo L.J. he would not sllow:~ the, clti 
regarding it as one for damages; pure ‘and simple 
Rent rates and repairs under tli? eouetisllts in the 
Lease, admittedly, had to be made good. (Whit&g 
ton v. Scale-Eape s2 LT. 49). 

Judge or Jury decide t.o place him in the category of 
innocence for the rule is, that damages are only 
gireniu ,respect of fraudnlcnt misrepresentation, and 
although to the Plaintiff soeking Rescission, innocent 
nlisrepresellt,atioll is a powerful argument: yet from 
the consequential &nedies givcna damages are sp- 
parentlg to be rigidly excluded. 

-4s far ai rescission is concerned part of the Jndg- 
merit of Turner L.J. in Rawlins T. Wickham 28 L.J. 
Ch. IfiS at p. 193 is illuminating :- 

-4s often happens, the same qae&ion arose in S&I 
Zealand in two cases about t,he same time. Whal 

“If one of the par&s t,o a sont.ract makes a ’ expenses and liabilitia can 
representation materially ,zffeeting the snbjeet I be ipdenulified against? The Me $1~. Justiee~ 
matter of the contract. he cannot be allorvccl to ! mend in Palmerston 
rcts,in any benefit wh&h he has de&xl, if the disappoint6d purchaser of the 
rep:‘: vntation pro\& - bursement oft certain expenses,, 



incidental to his preparations for the completion of 
the contract and for his entrance into possession of 
the Hotel. (Power v. Atkins~ 1921 N.Z:L.R. 763). The 
expenses were :- 

5. s. cl. 
1. Board and lodging a,t Palmerst.on iS. 713 0 
2. A&ertising . 19 0 
3. Train &res 
4. Expenxs preliminary’ t,o &posefi 

.3 0 0 

sale of furniture and”&ect,s at Dan- 
nevirke 

5. Freight of p&ml Gfeets’ to 
13 3 6 

and 
from Palmerston North 

6. Valuation of stock and li&ors % 
110 0 

Imperial II&e1 10 10 0 
7. Accountant’s fee investigating record 

of takings of Imperial Hotel 
6.’ Costs of investigation of title and bl 

5 5 0 

obtaining Magistrate’s Certificate of 
fitness -sud making application for 
t,emporsry Transfer of License 

9. Costs of prfparadibn of documcnt8 
50 0 0 

secnring money to be ra,ised by t,he 
Purchaser in order to enable him to 
complete the purchase 21 0 0 

s113 0 0 

As to the first fix of these items, the learned and 
lamented Judge was clear that they represented 
nothing more than damages and that they were not 

.recoverable on the ba.sis of restitutio in integrnm on 
rescission As ~to the sixth item the contract pro- 
vided that t,he stock in the Hotel was to be valued 
by two valuers? one to be appoinbed by each party. 
That expenditure, therefore, was incurred by t.he 
Plaintiff in fulfilment of an obligation imposed npon 
him by the wxldraet. itself and was held to be seeou- 
erable. The seventh claim was disallowed. The 
contract contained a warranty that the takings of 
the hotel were $300 a week and an .undertaking by 
the Defen&nt to produce books and vouchers in 
proof of t~his. The act of the Plaintiff in having 
those books and vouchers examined by nn Account- 
ant was not done in -Enlfilment of any obligation im- 
posed upon the l’la,int,iff by the contract. Again no 
allowance was made to the Plaintiff for the cost. of 
preparing t,he securities ‘required to enable him to 
borrow the money required for the completion of 
his purchnsc seemg that,, the eontra,ct imposed on 
him no oblig@on ia raise t,he purc,ha.se money by 
;vay of loan. The eighth claim embracing the costs 
of inxstigatinp the Vendor’s title was alloxed. 

Xr. Justice Stringer decided the other of the two 
c&es (Duncan v. Rothery and anot,her 1921 X.Z.L.R. 
1074) and followed Bowen L.J. and Farwell J. The 
a&on wx brought by the Plaintiff to reseizd a con- 
tract for~the sale of a Block of ~Xatirz Leasehold 
land on the ground of innocent misrepresentation 
by the Defendant as to t,he lands included within 
t,he bor~ndaries of the prop&y. St~ringer J. would 
not allow to the Plaintiff tro amounts-firstly of 
s62 expended by her in connection wit.h- negotiations 
for acquiring the freehold of the Block and secondly 
of $9 5s. ‘id. legal costs incurred in conuection with 
the Agreement for sale and pnrehasc and the repud. 
iation thereof. Apparent~ly the latter point had nevel 
been decided althongh Williams on Vendors and 
ptrr&asers 3rd ed.p. 816 had questioned the right oi 

~, either party to xco~er his expenses,of entering intc 
#: the agreement as, that loas ,would.~ae;n to~be m tht 

mtnre of damages suffered by reason of the repre- 
entation rather than outlay made in discharge of 
m obligat.icn imposed by the contract. 

The two cases are valuable additions to the law 
m t,he subject for as Sa!mond J. said in the Palm- 
lrston North case “The precise meaning and scope 
,f the rule is by no rmxns free from doubt and is 
lescribed by Lord Watson in Adam v. Kevbigging 
IS a qnestion of great nicety and diffienlty.” 

APPLICATIONS UNDER MORT6AGES FINAL 
ENTERSION ACT. 

His Honour Mr. Justice Hosking. who is hearing 
~11 these applications, ha,s intimated that he will: as 
Lar as practicable, accept the oral statements of 
Oonnsel for t~he parties, and will not xsnire evidence 
m oath, either by affidavit or otherwise, unless t,herc 
is a conflict in sfxne statement malxrially nEecting a 
proper decision. 

A SUGGESTED REFORM. 

A learned contributor has suggcst,ed to us t,hat 
there is room for reform in the method of npproaeh- 
ing t,he Court with applications o’rher than the Writ 
of Summons. We mclcomc the contribution and 
while we do not, necessarily endorse the content,ion 
of the learned genilcmnn we pnblish his submission, 
nevertheless. so that our readers if they deem 
it of such ‘importance may vent.ilate the m?,tter 
through bheir respective District Lam Societies. 

Our correspondent m&es as follOws :- 
“The tendency in the Supreme Court, since T&e 

Judicature Act has been Tao get t,o the merit~s and the 
real issues 5s soon as possible: to brush aside formal- 
ities and technicalities and so simplify procednre. 
There is one respect, homever~ in which cur present, 
proeednre might bs modified with edvantage to t~he 
public, the profession and the Court officials. LI 
proceedings other t,hsn actions we have too many 
different forms of applications t,o the Covert, wit.h the 
result that (a,) there is oft~a--even in the minds of 
ocilr courteous Court officials-considerable doubt as 
to which form should be adopted xnd (b) forms ax 
often rnmecessnrily duplicated. 

Speaking generally, applications t,o the Cow% may 
be by notice of motion:. petitior; or s~xmnons. ~The 
sunmmns n-my be a Chambers su~+~mons: 3. Court sum- 
mons or nn originat@ summo&s. The order made 
upon a summons is sonietimes a$Jndge’s order. some- 
times a Court order. Where the application is by 
Petit,ion, the facts npon which the petitioner relies 
are set, ant in full in t.he petit.ion and there is a for- 
mal affidatir prescribed verifying the petit.ion. But 
the pet,it,ioner is required to repeat all t,he fa&s in 
the Pet.ition once more in an a,ffida%<t and swear that 
affidavit in addition to the formal vxifying affidavit.. 
In addition he has to file a motion or summons pray- 
ing for an order in terms of the petit.ion. -4l.l this 
involves unlleeessary time, unnecessary expense and 
an unnecessary increase of the number of papers in 
the &nut files. 
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The reform t,ha.t I DPOI)OS~ is that application by 3k, ICC., LLD., formerlp Advocate- 
petition and by summons should be abolished and ana principa, Lam O&er~to the Goveti- 

that all applications Tao the Court (other than~ac- 
merit of India7 has just srrived from Enghnd and is staying 
with his ““min. Xr. N. G. II. Renriek; SM.. at Botoma. 

t,ions) should beg by notice of motion only. The re- 
lief asked for sholild be stated clearly and in such 
detail that an order could easily be framed in terms 
of t~he motion,, t,hc grounds upon which the relief is 
ssked should be set outs su6zinetly and in separat,e 
paragraphs. In ally other than ex pate motions the 
names of the parties interested would be set out at 
the foot of the motion, which would bc sw%d upon 
them. 911 the necessary facts roqnired to support 
the n>ot.ion would be set out in an affidavit or affi- 
da&s of the deponents wit~hin whose knowledge 
they were and duplicat,ion t,hw avoided. Such mo- 
tions could be heard either in Court or by a Judge 
in Chambers a,nd the orders to be made upon tbcm 

t would iu every case be Court orders. so that t.be is 

Law Societies. 

of il Jndge where a -Judge’s order his been made 
would be obviated. 

If  this reform were adopted there wonld then be 
no doabt as t,o the correct m&hod of procedure. time 

E and expense would be saved, and the Court files con- 

REVIEWS. 



IIGHTL NOTES. 

p. 3*. 
orce 



March 17, xle.5 BTJTTERWORTH’S ~Z’OR,TPNTRHTT,V NnT’!XS 

New Z~ealand 

Law Reports. 

0 

1883-1924. ” 

0 

rHE COUNCIL OF L&V REPORTING FOR 

SIN ZEALMJD has plessnre in advising the 

profession that it has made arrangements with 

Uessrs Butterworth & Co. (Aust.ralia) Limited 

ior the re-print of Volnmcs of the Law Reporrs 

which hare beeu out of print. Complete Sets 

If the Reports from X83-19% RPC now mail- 

able. 

DIGESTS : 

The Digest of cases between IS61 md 1902 is 

also available for purchase. 

The Consolidated Digest from 1903 t,o 1923 in- 

clnsix is in eonme of prepnrat~ion and nearly 

complete. It mill be wnilnblc for issue about 

Nay. 

CURREV REPORTS : 

Jlembers of t,hr profession nw reminded t,hat~ 

the subscription to thcsc Reports is still 5:: 3s.: 

p0Stngc crtril~. 

C. H. TREBDWELL: 

TJXCLSUR~. 

BECOME A SUBSCRIBER AND SAVE TIME 

-kND TROUL3LE. 

N.Z. 
Rules, Regulations 

and By-Laws. 

Bound and Indexed from 1910 tb 1~4. 

Annual Subssription 35/- 

The object of this pnblimtion is to 

supply Legal Pract,itioners with n 

reprint of those Rules of Conrt, 

Regulations nnder Act. of Park\- 

merit, By-Laws, etc., which me of 

general interest and pract,ical’ 

utility, immediately after publiea- 

tion of the Gorcrnmcnt~ Onzette. 

LIBRzIRY. 

LAW BOOK CO. OF N.Z.,~LTD. 
ELECTBJC BUILDINGS, 52 FORT STREET 

AUCKLAND: 



‘. I 

‘,C” ,~q COMPLETe ,ANe’ ‘EX+USTIVE,, ANNOTATIONS.~ 
;:,c~&; 

These rel& to all. later cases in ,,w&h’ the Cb&ts have applied, 
t 

:t approved, considered,.~followed; ove+r&$ etc.,~:the’ decision on the 
‘,: ‘tici ” +rtic&xr~ propositiob. 

< ~, 
;,‘,, ‘~ 

i::,” : ,q ‘ii+&,, ABE iiIiyAvs ,UF;TO-DATE. ‘, c ,’ 1 
s : .&:.:~‘~: The’same syst&n ~-aqnual,cumulativdsupplements which ha? yearned 

the ,admi;ation,,of,the profetiio’n in the, case of “ H&bury’s Laws of L’ ,,YL” ,,3 : ,,, ,‘,.:,,’ 
‘~ ,,~ England ‘* will, be employed. 

~“1~ ,~ ,’ ~’ 

~~,, ,‘~, ,tj LARGEST EDITORI.AL STAFF IN ,‘iHc W-ORLD. 
;\’ The benefit of the combined labour of what is believed to be, the largest 

ALE :,‘, l&gal editoriai~ staff engaged upon one single work is offered to every 
,: ~: legal practiti&r: ., 

,I,, 
~,, .,, ,./’ 

.:’ 
,: ~, ,g THE GREATEST LEGAL MINDS OF THEE CENTURY. 
1, 
a Commenced under the direction of the late the Right Honourable the 
1 :,, Earl of H&bury% the work is being’continued by Sir Willes Chitty, 
t’ Bart., and other distinguished lawyers. , 
~, - ~: 

‘L 91 GENEROUS EXTENDED PAYMENT- TERMS. 
n Inasmuc$ as this unique work is vital to the successful modern 

~practitioner, the publishers are o&ring it on terms.which will be 
5: .: easily within the means of every legal office. 

i Jvfire to-day for fill dcscri~ti&e Brochuml 
I E, 
~:i 
r BUTTERWORTH. & CO. (AUSTRALIA) LTD. 

~49-51~ BALLANCE ST.. WELLINGTON. N.Z. 


