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- LEGACIES. ——————The Salvation Army
Is oow an cvé.r-gr'owi.ng Iﬁterﬁational Organisation Workina in 7O Countries ‘and Colonics, and using 54 lapguages.
“Ti-has branches in 13, T47 Ga,nheq “ind in addition 1,446 “Boeial Institutions and Agencies, which embrace mearly
every dass of human need. There dfe many Hospltah, ““Eventido’ Honies for the Aged, ““Nests'’ for little ones,

taken from,. in -some cases, unnamable surroundings. There wre Leper Scttlements, “Yye’' Hospitals, Colomes‘ for

the Criminals, and other kindred Institutions for the unfortunate and non-Christian. S,st,ﬁs'fs-free beds, and

14,267,956 free meals have been provided during past 12 m_onthé. ‘Wo Religious Tests. NEED is the only qualifica- .-

tion. In New Zealand alone n considerable sum is ncedéd anmually to maintain the mapy Soeinl Homes, Children’s

- Institutions, and the philanthropie agenuos already in operation.

IJJGACIES are specially requested. Reports and Balance-gheets published annmally, sent on application. ALLOGA—
TIONS FROM TRUSTS also ea,mestly, solicited. Enguiries promptly answered. Address—

COMMISSIONER HOGGARD,
‘BOX 15, TE ARO, WELLINGTON.

R T

_THE DRITISH AND FORSIGN BIBLE SOCIETY NEW ZEALAND - ::  Bible House, Wellington-

This undenommatlonﬂ Socigty lssues Seriptures to 2}1 the world in 588 Languages. The sales re-imburse the Soclety to the extent of
only 7/- in the £ The halance must he made up frow voluntary contributions. The prospective world -expenditure for 1925 s
&400,000, of which £260.000 must be supplied by donations, SOLICITORS are asked to suggest this uﬂlenonunabmna] Soviety to
clienis when asked to sdvise concerning charizable bequests. FORM OF BEQUEST: I bequenhh the sum of s - : o sterling to
the British and Foreign Bible Soclety N.E Agener, te be paid for the purpese of the seid Soclety to the & egreua:y for tke time being,
Bibie Hounse, W ellington, whose receipt whall be a good dmcharge for the same.
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' BE..?‘TTERWORT_H’S- FORTNIGHTLY NOTES.

J S. BARTONS

THE NZ

THIS WORK CONTAINS

Liability Company both Public and Private. The
~ Author has the advantage of a wide experience an_d
bot]_'s Law

qualification  in and  Accountancy ;

hence
.Q.UE__STI_ONS_ QN COMPANY LAW A

PRACTITIONER ) FREQU-ENTLY ASKED
PRICE 25/- Posi:age ..Sd

BHTTERWORTH & GO. (Aust) I.IMITEB

49-51 BALLANCE ST, WELLINGTON.

'COMPANY SECRETARY

THE N.Z. LAW & THE PROCEDURE

For the Forrhahon and Operation of a lel_ted g

THIS BOOK ANSWERS THOSE

FOR
PRIVY COUNCIL
| " AND |

'COURT OF. APPEAL

We are expert in printing cases for the Privy

- Council and Court of Appeai.'

- We know the special requirements of the |
- Courts in respect to this work, and can save -

Practmoners aH detall work 1n settmg up the
cases. '

Warnes & Stephenson

LIMITED.,

'LAW PRINTERS,

- (Printers of -“Bn&erworth’s F_ui’tnighly Nﬁtes"}
127 Tory Street -

Wellington

TWO IMPORTANT PHASES OF INSURANCE LAW.

ACCIDENT

| Wel'ford7s'
Accident Insurance

by
A. W. BAKER WELFORD
1923

-

The subjeet is dealt with in a thoroughly practical

manner, special attention being devoted to the prin-

ciples of the ldw of negligence, the law of driving

1(,(,1dLnte onus of preof, coupon-and nbwcpaper in-
suranec, ete.

Pnce 40/-.

"FIRE

Welford

and

Otter-Barry’s.

Fire Insurance

by
A, W. BAEKER WELFORD
and
W. W. OTTER-BARRY
Second  Edition, 1921

A detailed and clearly é\préssed treatment of the

qubgect with ali Erglish, Scotmsh and Trish repor‘ted
. ca=os vited.

Price 50/-.

Butterworth & Co. (Aust ), lelted

49- 51 Ballance Street

Wellmgton. [
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Up-to-Date Edltlons of the

Leadmg Text- Books

v
28

e e St T P et oot S i ®

: ~ Banking - GRANT'S BANKIN(G. Seventh Edition; 1924, By Herbert Jacobs,
- B.A., Barrister-at-Taw. “*The monumental work of refercuce on all
: } i the legal aspects of banking.”” Price 50/- Postage 1/4.
Dictionary OZLEY & WHITE] BY'S LAW DI(JTIONTA]? Y. ‘Fourth Edition, : :
: . '.1923 By F. (. Neave, LI.D. A most handy baok in a legal offiec. '
Price 12/6. Posta% 8d. ' o
¥ Equity. STRAHAN S DIGEST OF EQUITY. - Fourth Edition, 1924. By. J. k
- A. Btrahan, M.A., LL.B., Barrister-at-Law. Invaluable to both Prac- )
titioner and Student. Price 26/-. Postage 54 .
" Landlord ' REDMAN'S 1, \\TDLORD AND TE\* ANT., E1qhth Edition, 1924,
: d By JoH. I\edman Barrister-at-Law. An exhaustive and reliable
_ar guide to the nwmerous and comples problems associated with this s
Tenant subjeet. Price £2 15s. Postage 1/2. : ' &i
" Motor LAW RELATING TO MOTOR CARS. Ev Robert P. Mahaffey, B.A.,
Cars - and Gerald Dodson, B.A., LLB. Second Editi_on, 1923, by C. 8. Rew-
8 castle. This work deals with every legal tople, by which those con-
' nwted with legal traction may be affected. lece "6/ Postage 104. )
Property Sir Arthur Underhill’s LAW OF PROPLRTY A(‘T 1922, A conecise *
explanation of Lord Bir kenhcad s Act in plam lanﬂ’ua.oe Price 24/-. o
Post wge Sd. _
Sale of CHALMERS’S SALE OF GOODS ACT, 1893, including the Factors
Goods Aect 1889 and 1880, By Sir MacKenzie D. Chalmers, X.CB., CS.L
: ' Tenth Edition, 1924. Carefully revised. Amnew edition by the author,
also the deaftsman of _the Agt. Priee 18/~ (1924). Postage 8d. -
) ' - .
' Shipping ELDRIDGE’'S MARINE POLICIES. Second Bdition, 1924. By
_ Harry Atkins, Barrister-at-Taw. A classic-on Marine Insurance.””
Price 25/-. Postage 8d. . :
v,/’ R
s/»\\ M
S
n o f
BUTTERW ORTH & CO. (Australia), LIMITED

S~

49-51 - BALLLANCE STREET ‘WELLINGTON.

- -Ph(iné 871.

-P;O._NBox 472.
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TUESDAY, MARCH 31, 1925

Court Si.ttin'gs_ -for 1925.

COURT OF APPEAL.

.THE 2nd DIVISION,
Sits at “elhngton on ‘\ionc‘i{n 16th March, at 11 oo,
and on Tuesday, 20th Sep‘tmzber, at 11 a.m.

THE 1st DIVISION.
Sits at Wellington on Monday, 20th Jane, at 1F am.

.. SUPREME COURT.

AUCKLAND,

At.10 a.m. on Tuesday, 3rd February; Tncsday, 5th "’\Iav

Tuesday, 28th July; '].1.1csdavJ 27th Oectober.
HAM_II.TON

- At 10 am. on Tuesd.a,v 24th February; Tuesdaw 9th

-June; Tuesday, 1st September; Tuesday, 24th Noventber.
. NEW PLYMOUTII

At 10.30 a.am. on Tuesday, 17th February; Tuesday, 10th

May; Tuesday, 11th August Tuesday, 34th Nevember.
GISBORNE

At 1030 am. on Monday, 9th Mareh; Monday, 15th-

June; Monday, 24th August; \Iond'w J.L)t]l November.
WANG-AN'UI
At 10.30 a.m, on Tuesday, 10th February; Tuesday 12th
May; Tucsday, 18th August; Tuesday, l.«th November,
I’ALM'ERSTON NORTH.
At 1030 a.m. on. Tuesday, 3rd Febroary: Tueqd'ty 5th
May; Luesd'w 4th August; ’l‘ucsd‘w 16th November.
WELLINGTON.
At 1030 aon. on Tuesday, Erd Febmqn Tue\d'w 3th
May; Tucad.ly 28th. July; Tuf-xdav. Efth OLtober
NAPIER.
At 1030 a.m. on Tuesday, 24th Iebruary; Tuesday, 9th
Jung; Tuesday, 18th Aun*uet Tucesday, 10th November.
MASTERTON,
At.10.30 a.m. on Tuesday, 10th March; Tuesday, 8th
September. :
NELSON.
At 1030 a.m. on Tuesday, 24th February, Tuesday, 16th
. Junc; Tuesday, 24th November.
BLENTIEINM.
At 10.30 am. on Tucsday, 17th February; Tuesday, Oth
June; Tuesday, 17th N*ovember
CHRISTCHURCH.
t 10.20 am. cn Tuesday, 10th February: Tuosday. 12th
thv Tuccdav 18th Auqust Tuesday, 17th T\ovamucr
TIMARU
At 10,30 gan. on Tuesday, Srd February; Tuesday, 5th
May; 1ucsCt'Lv 11tk ‘!Lgmt Tuesday, 10th November.
HOKITIEA. .
C ALl 30 am. on W’ednesday, 4th March; Wednoesday,
17th Junc; Wednesday, 16th September.
GREYMOUTIH. ;
At 10.30 a.m. on Wednesday, 4th March; Wednes&av
17th June; Wednesday, 16tk September.
WESTPORT -
At 1030 a.m. on Wednesday, 4th March Wednesday
17th June; W cdnc:duv 16th September.
DUNEDIN. -
At 10.30 am. on Tuesday 10th February; Tuesday 5th
May; Tuesday, 4th Aungust; Tuesda}', 3rd November.
INV'ERCABG-ILL
At 10.30 a.m. on Tuesday, 24th February, Tuesday, 19th
May; Tuesday, 15th Augast Tuesday, 17th November.
OAMARU.
At 10 am on Wednesday, 4th February; V'ednesdav,
2rd September. o :

- elusive.

solicitors,

COURT OZE‘ ARBITRATION

"The follo“ ing are the appmn tod sittings of this murt—-—'
¥ELLINGTON-—10th Mareh.
CATCELAXD—20th April, at 10 aan.
WANGANTI—31st March, at 10 a.m,
PALMERSTON NORTH—2nd April, at 215 poy
NAPIER—ith and 6th April, at 10 axu.

BANERUPTCY.

The. Supreme Gourt will sit in Bankruptey as under—
AUCKLAND—Mareh 27.
HAMI LTON—TJunc 9, at'10 a.mm.
WELLINGTON—May 4, at 10 am.

- CHRISTCHURCH—May 11, at 10.15 a.m.
DUNEDIN—May 4, at 11 am.
INVERCARGILL—May - 19,

EASTER VACATION.

Thersday, 9th April,; to Saturday, 18th April Both in-

BENCH'AND.BAR.

Mr. J.R. ]nrl\ Barrister and Selicitor, has returned from .
Engiland, and has resumed pmctzcu in Gishborne on his own
aecount.

Mr. Everard M. ‘:1":1(1(‘ lately of the staff of Messrs. Fohn-
ston @ Croker, Now Plymouth, has accepied an appointment
on the staft of the 2Mortgage Division of the Public Tmst
Office. at” Wellington. -

Mr. W. A. Dowd, LL.B, of the Land and Deegs OfﬁCL

© Wellington, has been admitted as a barrister and. solicitor

of the: Bupreme Court by the Chief Justice (Sir Robert
Stout), on the motion of Mr. T. Cleary. Mr. Dowd has been

.appomtcd Abﬂlstftnt TLand Registrar and F\amlner of Tities

at Napier.

Mr. Horace J. Macalister, Barrister of Invercargill, has
been appointed to. suceced -his father, Mr. W, \Iac.ahs‘ur on
his. retirement  from thc position of Crown c4011(1‘501’ at
Invereargill. . .

Mr. A E. Currie, M.AL, L—L.B., formerly of the st_nff of
Moessrs. Ca:lia]c MeLean, Seannell and Wood, barristers and
Napier, has been appointed Crown Solieitor in
W ul‘mgton in sweeession to Mr E. Y. Redward, whe recentiy
retired on superannuation. :

Mr. Wi F. Ward, of the frm of Brandon, Wdrr: and Hislop,
Wdhncrton, and Bditor of the New Zealand Law Repoits,
ieft on “March 27th for a tour of England and the Continent.
He is accompanied by Mrs. and Miss Ward. The tour wiil
be an extensive one as it is anticipated that Mr. Ward will’
not return te the Dominion until the end of the year. i

-Mr. Ward’s ‘positién as editor of the Now Zealand Law
Reports will, during his abseice, be assumed by Mr. H: H.
Cornish, Barrister, We]hngfon The Wdhngton Reporter
will be for that period Mr. J. 8. Hanna, Barrister, ot‘ Wel-

) hmﬁon

\Ir G ML Spi.ncﬁ of the firm of Moss & Spence \eu Ply-
mouth, recently returned by the ““ Aorangi’? from an extend-
od tour of the United Rfates. ) .

Mr. Andrew Chrystal, of Eltham, has heean admitted os 3
Barrister of the Supreme Court, on the motion of Mr. .-1 AL
Bennett, by His Honour Mr. Justice Ostler. .

Mr. 7. C. Nicholson, of the firm of Roy, \uhol:nL = Ben-
nett, New thouth Tleaves by the < Ulimaros © from Wel-
lingtou on the. 3rd April, en reute to. Engiand via Suez. " I

is anticipated that Mr '\‘ichoi:o il be absent for about _' :

six months.

Mr. F. E. Wilsun, of th{‘ firm of O° Dua Wﬂton Ba\]ev &
Freeman, who has baen Mayor of \ew'Plvmouth sivee Nov:
ember, 1919, has consented to nomination for a farther term .
of oﬁiee
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o any user of _pa’pe'ur quality is
desirable— _
To the professional man. it is

essential.

No other brand offers so much quality

at so little cost as does “Croxley.”

Ask your printef or statibﬁer for samplzs
_ o | .
~ GOLNE VALLEY PARGHMENT
- “Made af Croxley” by

JOHN DICKINSON & CO. LTD.

SUPREME COURT.

Ostler, I. Feb. 26, 27, 1095.
) ‘New Plymouth.

OFFICTIAL ASRIGNEE IN ESTATE OF BREDOW v.
NEWTON KING L.TD.

Bankraptcy—Moneys paid to one creditor under mistake of
law by Official Assignee—Whether recoverable.

The bankrupt was a farmer of Urenul: For some time prior
to his adjudication he was indebted to Newton King Ltd.
- He supplied the milk from his fatm to a Co-operative Dairy
fip. On 12tk December 1023 he gave to Newton King Lid.
an order on or ar assignment of all moneys payable or to be-
¢ome payable to him by the Dairy Co. for wmilk already sup-

o plied and to be supplied. There was no evidencc that Newton

King Ltd. when the ordir was given had any knowledge of
an act of bankruptey or that the debtor was insoivent. The
giving of the order was not a fraudulent preference. Newton
RKing Ltd. gave the Dairy Co. notice of the assignment. On
4th Jannary 1924 the bankrupt committed an aet of bank-
‘raptey. On fth February on a creditor’s petition the order
was made adjudging Bredow a bankrupt.. From 4th January
to 6th February the bankrupt supplied milk to the Dairy
Co. to the value of £172 10s. 5d. The Dairy Co. paid this
sum to the Official Assignee who seting on legal adviee paid
it ‘over to Newton King Ltd. Now undér the belief that
the adviee was bad the Official Assignee sought an order of
the Court under See. 9 of the Bankruptey Act 1908 to com-
pei Newton King Ltd. to return the money.

Weston for Official Assigmee.
Quilliam for Newton King Ltd

OSTLER J. said: ‘“The moneys.werc. obv‘iously paid under
a mistake of law and the first question that arises 13 whether
this fact debars the Official Assignee from recovering. It

was decided by Siy Jobn Salmend in Dempsey v. Piper 1921 |

NZL.R. 753 that it did not. Where an Official Assignes
- ynder a mistake of law pays mouey to oae creditor which

24 . . BUTTERWORTH'S FORINIGHTLY NOTES.

" belongs to -all thé ereditors rateably, then this Court has

power in its bankruptey jurisdiction te order thar creditor
to refund such momeys. It is argued that as Newtion bing
Ltd. in scttling with the' bankmpt’s father who had guar-
anteed his indebtedness gave eredit for this sum of money,
it would be ineguitable to’ order them to ‘refund to. the
‘Official Assignee for otherwise they migh? have to take the
risk of -an action to recover from the faiher the amount so
allowed. "I do not think this argument should prevail. Even
if Newton King Ltd, were unable to recover this amoeunt
allowed in settlement from the bankrupt’s father, they would
still be able to rank equally with the other ereditors in the
distribution of this amounat, and to allow thent to keep the
whole of this amount would be to profer them at the expense

.of the other creditors. If therefore this money really were

the property of the Official Assignee when it was paild over fo
Newton King Ltd: in my opinien they should be ordered to
refund it. : : C

The guestion then is whether these wmeneys belonged te
Newton King or passed to the Official Assignee upon. the
bankruptey. . :

After looking carcfully through the authorities, in my
opinion there is no doubt whatever that they passed to the
Official Assignee. Two lines of guthorifics have been eited
in argument. On one-side there are the casces of Irvime v,
Roulston 1919 N.Z.L.R. 351, Bx parte Nicholls 22 Ch.D; 782
and Wilmot v, Alton (1807} 1 Q.B. 17 and on the other side

Official Assignee of Palmer v. Sharp 1921 N.ZL.TR. 460; Re

Dunkerley & Sons; Ex parte Waller (43 I.T. 245) and Re
Seaman 1866 1 Q.B. 412 C R

In my opinion there is no confliet at all between these two
lines of eases.. They are perfectly reconcileable and read
together establish this prineiple, viz., that where a person
gives an order -or an assignment of moneys which wili be-
come due to him at a fature date uwnder a contract theé con-
sideration for which on his- part is exceutory, so that the
moneys will not. bécome due uwnless and until he exccutes
that eonsideration, then if that person is subsequently ad-
judicated a bankrupt, and the bankruptey relates back to an

- carlier date, the-assignee wnder the opder can only obtain a

good title to so much of the meoncrs the consideration for
which ‘has ben executod by the bankrupt up to the date to
which his bankruptey relates-back, In other words the
assignee under the order can only obtain a good title to su
much of the moneys as has become a debt,

It will be noticed that in all fhree of the sccond line of
cases, viz, Palmer and Sharp, Re Dunkeriey and Re Seaman
the Court is dealing with the assignment of a debt presentiy
due, for which the. consideration is already executed, or in
other words it has already been esrced. In the former class
of cases the Court is dealing with the assignment of what is
expected to become a debt in the future when the eonsidera-
tion for it has been.executed, but the consideration for which
is still executory. : .

The learned Judge finally came to the conclusion that the
case was indistinguishable from Ex parte Nicols; Wilmot v.
Alton apd Irvine v, Roulston and made the order asked for.

“Solicitors - for Official Assignee: Weston & Billing, New

‘Plyimouth.

Solicitors for Newton King Ltd: Govett, Quiliam & Hut-
chen, New Plymouth. ’

Herdman, J. Sept. 11, 12, 1924,
Auekland.

CSADLER v. AUCKLAND CO-OPERATIVE SOCIETY LTD.

Company-—Share capita,l'—Dehentur&u]?ower to give same—
Power to horrow up to one half of share capitail—ESflect if
debenture given when more than half borrowed.

The plaintiff was the holder of eight debertures of the
face value of 2100 cack issued by the defendant and elaimed
he was entitled on the winding up of the Hoclety to.rank as
2 secured creditor in respect of such debentures. At the time
the action was brought the Soclety was incorporated under
the provisions of *‘The Industrial and Provident Secieties
Acet 150377 and having carried on business unsuccessfally as
a retail grocer for some years was ordered te be wound up
or the 18th of June 1923, One debenture of £100 was issued
in favour of the plaintiff on the 10th of December 1921 and
the remalping seven debentures were issued on or about the
Tth of April 1923, The debemtures provided that the de-
fendant soeiefy as beneficial owner charged its undertaking
ineleding the goodwill of its business and all its property
and assets imeluding its uncalied capital. The soclety was

originslly constituted in the year 1917 for the purpose of
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fa.]ting ‘over the busineds of o cempany known as The Cn-'ﬂ
- Bervice Co-operative Supply Asscciation' Limited and was
then registered as a company under the Companies Act. In
December of 1919 it was décided to ednvert the company inte
& soeiety registered under ‘“The Yndustrial and Provident
Socictics Act 1908 Amendment Act 191977 and in Fébruary
1920 registration was duly completed. The soeicty - carried

on its business upon principles which were typically- co- GHe

crative and it issied share c¢apital in the form of 21 sharcs
upon which interest was paid.

Over & -short period the society made profits but these were
not distributed as dividends on share capitsl but in the form
of bonuses-gomputed upon pur(ha.su; made. . The iast bonus
was declared in Fanuary of 1923, In March 1928 the seere-

tary, ene Schrocder, disappeared and it was then found that

the affairs of the society were in an unsatisfae tory state and
liguidation became inev dtable. When the seciety was forced
to wind up the assets realised about £1500 and the Lizbilities
ineluding bomds or debentures, amounted. to about £3000,

The plaintiff from time to time advanced the defeadant -

moneéy, Before the Sth of May 1922 plaintiff had -advanced
the society £100 in two sums, viz., the:sum of £50 in August
1923 and the sum of £50 on the- 2¥ét of Mareh- 1922, In
additior to these swms he had lent the soefety £810 As. Gd
Whu}}:‘wan acemmtcd for i the follou ing wayi—

Bv : dcbe‘xtureq . .- . , .' Yoo 0 -0
“B¥eash paid to plamhif . . ... 40 00
By sums eredited to pay for trooda . 105 4 6

£845 4 6

Defendant contended that the issue of the debentures was
ultra vires of the conbhtutlon of the sosiety, Tule )% of which
provides:—

“{The Committee may obtain by way of loan from
any person whether ornot’a Memhor of the Society for
the purpose thereof from time to time, on xceurity
of bonds signed by three at least of the 3embers of

the Comnittee and countersigned by the Seeretary for

the time being, such sems of moncy us any "-pLL1'11
General Mecting of the Members sanction, not cxeeed-
ing, together w ith such deposits as kereafter mentioned
onc-half of the amount of the declared capital of the
society, at sueh rate of interest and saubjeet to sueh
- provisions Isr repayment as. are agreed upon suek ad-
vanee. The Committee may receive money on deposit

in sums of £1 or any multiple thereof, .subjeet to last
“ paragraph in Rule 4, repayable on not less than seven:

clear days’ notice.” They may ngree to pay upon such

deposit such rate of interest as may from time to time
secm desirable, but no payment on aceount of with-

drawable capitzl shall be made while any (lalm due

" on aceount of such deposit remains unsatisfied.’

Rule 8 is as follows:—

_ “*The future capital of this Socicty shall be raised

- in shares of One Pound cach, and every Member other
than the Members holding shares at the date of thesc
Rules must hold at least two Shares, the nominal value
of which shall be tramsferable capital only, and the
whole er.any part of which may be paid in advance.
Al interesis amd dividends after sharc capital has
been fully paid up not withdrawn within 14 days after
they become reecivabie -in eaeh half  year shall be
credited to loan capital and subjeet to the conditions
pertainving to loan capital. All share capital over £2
held by any Member shall before payment by the

Society of any rebates on purchascs be eredited cut

of the profits of the Society with such dividends or in-
terest as the Committee may determine, net being loss
thau 5 per cent. per anpum. ™’

H. G. R. Mason for plaintiff.
W. H. Cocker for defendant.

HERDMAXN J. held that the declared eapital of the Society
consisted of its sharc capital contributed by members of the
Society. Im teo opiniow of the learned Judge it was intended
that the Society could borrow upon bonds or otherwise such
sums as members in general moeeting authorised provided
these sums in the aggrcgate together with deposits did not
exceed one half of the ““declared capital of the Scciety.’”

The learned Judge also held that when the money advanced
by the plamtiff was borrowed the Society had exceeded its
legal borrowing limifs, inasmuch as the Society had when it

had operated, as once it did, as a Savings Bank received on
deposit £1360 which was money borrowed 2ud this sum_ to-
gether with loan aceount amounted to £4753 & sum. in excess
of helf the share eapital. The learned Judge held t_herefore

- Ostler, J.

the Society could ot ]eg'ﬂlv give o dcbcntmc for *'100 on
10th Dccembcr 19 ’l He apph(‘d e Pooley Hall: Colliery -Co.
21 L.T.-691. - : SR

Bolieitors for phmtlff Mason & Mason Aucklan& )
Bolicitors for ‘defendant: Stanton Johnstone & Spence,- :
Auvclkland.

Mareh'3, 1‘92:3.-
Nc]_sc}n.
BERRYMAX y. HOWSON. S

Contract-—Sale of sheep—Stock Act—TLegality of contra.ct—

Sheep lousy—Meamng of ‘it to travel'’ «-—Meanmg of

! ‘about 1340,

Vendor’s 'Lctmn for damages for f‘nluu to (omplotc pur-
chase of sheep under a written eontract dqted ard %vptombur
19235, for forward delivery. :

Thé material pare of the contract was as ioll()“s — )

“*This serves to confirm the sale of 506 to 800 4- bI‘Ld
ewes and about ¢ eross-bred ewes mt.lnnve being
o pllof-my annuedl draft at 25/- each . .0 ithe above
s‘ncep now depasturing on %rrmlev DOV&H\ 3.1\0 400 to
600 % bred wethers 4, 6 & 8 tooth at 22/ ench delivery .
in one draft on or before Febiry. I4th, 1924 Tlic ewes
are guarantged ail not over ‘3vr~ oid ail failing -or
broken mouth '\thp or any mot fit . to travel to be
rejected.”’ ' :

The defences raised weris

{1} That there was n collatd:

shears.

{2) That when. tendered h* shevn were - jousy cntltlmg

" the purchaser to rejeet (a) as sale was illegal; (b) as
not fit to travel in terms of contract; (e) .‘as being
breach by vendor .of implied mndl*lon to properlv _

© tend and eare for up to dute of delivery. - " '

{3) That the numbers 01’ sheep tendered woere no‘r in ac-

e ordapce \uth the contraets .

1 oral wnrhtmn 0. (] guis thc:

Fell and W. C. Harley for plaintiff.
Patterson for llcfon dant.

CSTLER J: held on the facts that (1) iwas not prm od, ag
to (2) (x) his Honour held that there was' nothing in 'the
Stock Act to make the sale of lousy sheop illogal = Seetion
50 of the Stock Act implied such a sale to be legal as it
authorises an Inspector to have lousy sheep withdrawn from -

- sale. “As to (2) (b) His Honour Reld that ‘6t to travel?’

in the sale mote referred to their physical eondition, the
context showing that both partics had this in mind and
neither had in view the dangér of liability to fine for dmv-
iug lice infested sheep.

As to (2) {c¢) His Honour said that the time for dippihg "
in the South Island did not expire till 30th. April.. If the
time for dipping had passed it would be different but on the

- H#th February the plaintiffi had not omitted or failed in his
" statutory duty.

Apart from dipping the sheep were proved -
te be in medium store condition.

As to {3} (the numbers tendered) His Hunour held that
150 etoss-bred ewes was not “fabout 10077 and if plaintiff
bad insisted on “defendant taking 130 cross-bred ewes de-
fendant could have rejected the \\holc but plaintiff did not
insist om delivering 130" eross-bred ewes this being the nmm-
ber yvarded asd defendant bad a right of rojcutmn At the
time the only objection raised by defendaowt was as to the
lice and it was the duty of the deféndant to inspeet the
sheep which were the annunl draft and to threw oug any he
had a right to reject wnder the contract and ns this was not
done fhe defendant could not now raise this point.

Judgment for plaiutiff for damages and costs.

. Solicitor for plaintiffi: W. Carrcl Harley, }“f}lson‘
Bolicitor for defendant: Isaag Patterson, Iiecfton.

Adams, J. . . . Feb, 26, Mar. 13, 1985,
' : (..nr1-t(hnrch
PE‘\GELLX

Dworce - Restitution — Wife 3ust1ﬁeci in ieav:mg home —
‘“Without a reasonable caLae”—-Meamng of—Pr act:ce—
Impx:oper pleadings.

PENGELLY

Pentmn for restxtu‘cwn of Lon;ugal rights bv hushaed: re—

~ fused on the grownd that the wife was o‘phtie& to luxve hus-

band’s house on account of his conducf

Thomas for petitioner. : ' _ R
- Cunningham.- for respondent. B ol
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.- ADAMS J. said with regard to the reply filed to the. re:
spondent’s answer: ‘‘The first paragraph of the reply reads

L thus < He -denies that whilst’ living with ‘the respondent or:

at any time he failed to provide her “and/or’ her infant child
..., with adequate food and.elothes or the means to purchase the
" - same.” THe form ‘and/or’ iz repeated in paras 3, 4, 3.and 6
#o less than seven times. In each case the word ‘er’ cmly

Conwas reguired.” The use of the form and/or-in pleadings is

Amproper; and’in this case is without any discoverable mean-
ing‘ s

With regard t_d t}ie.deﬁléé,n-our '6f- the respondent in the

witness bo.z whether the illasage by the husband must amount
.- to-legal eruelty the learned Judge observed: ¢ The demeanour

wof the respondent in the witness hox was very unsatisfactory,

cand it would: be unsafe ‘to-rely uwpon her own evidence, if

" mnsupperted.. That evidence, however, is corroborated in the -

‘esséntial points by the admissions of the petiticner and by
.the description given by her father of ker condition on ar-
7 rival -at her house on 31st July; and, as Sir Joshua Williams.
“J. remarked. in Newell v. Newell 28 N.Z.L.R. 857, when a
woman lexves her home and goes out inte the world alone,
then, unless there is a man in the backgronnd; there is a
fair presumption that she leaves her home because the con-
ditions there are intolerable. There is no suggestion of a

.. manin the present case. -1 find that the respondent Jeft her

“home because of the petitioner’s viclenee and ill-usage and
under a ressonable fear of further ili-usage if she remained.
It is not.necessary to inguire whether the ili-usage which
I have found amounts to legal cruclty. Russell v. Russell
1883 P.p. 315:  In that case a wife petitioned for restitution
. of eonjugal rights and there was a ¢ross-petitién by the hus-
‘ 'hand for judicial separation: The Court of Appeal dismissed
" both petition and eross-petition. The husband unsuccessfully
appealed to the House of Lords 1897 A.C. 395, but there was.
no appeal by the wife agaihst the dismissal of the petition
tor restitution. The grounds of the decision of the majority
of the Court of Appeal, Lindley and Lopes, LiJ.J. arc summed
up at p.p. 333/535. The passage is too long for full citation

© .and T will-econtent myself: by saying that the reasons given

apply cqually to the present state of the law in this éountry,
and by quoting the following passage from p. 334 “‘By see
- tion 5 of the Aet of 1884 dischedicnee to a decree for resti-
tution of.conjugal rights is equivalent to desertion without
gause. If thercfore, the petitioner obtains a decree for resti-
tution of eonjugal rights, she will at once be entitled to'in-
stitute a suit for judicial separation for the statutory deser-
tion created by the Act of 1884, although she conld nof; un-

der seetion 16 of -the Matrimonial Causes -Awt 1857, have-

obtained such a deerce for desertion without couse.: W
not think such & result was ever intended, or that
sity of proving absence of reasonable causc was intended to
be taken away. It seems to us that sinec 1884, and by neces-
sary- implication, the Court must have power to refuvse a de-

eree for restitution wheréver the result of such decree would
“be to compel the Court to treat one of the spouses as de-

serting the other without reasomable causc; contrary to the-

real truth of the casc.”” Secetion 3 of our Divorée and Matri-
monial Causes Amendment Aet 1920 is for this purpose in

effect the same as Section 5 of the English Aet of 1884, and -

" Section 6 of cur Aet of 1908 is in the same terms as section
16 of the English Aet of 1837, :
Russell v, Russell was decided in I885. The case of Mac-
kenzie v. Mackenzie 1865 A.C. 384 was decided in the same
year. That was an appeal from the Court of Session, Seot-

© . -land, in - -a. proceeding by an appellant for adherence, the

equivalent of restitution of conjugal rights in England. The
. Lord Ordinary and three out of four Judges of the Court of

" “:Bession held that the words ‘‘reasonable cause’’ in the Act

of Scotland signified some lesser oceasion for the wife’s leav-
ing her husband’s home than would be accepted as a good
answgr to an action of adherence, and that the words wete
“in mo. sense technical. The casc is discussed in Newell v.
Newell (Supra 861) where the learned Judge quotes with
approval the opinions of Lord Herschell and Lord Ashbourne
- that conduet short of Iegal cruelty may be a geod ground
for refusing a deceree in such cases. In Butland v. Butlana
- 29 T.L.R. 729 a_decree for restitution of conjugal rights was
refused to a wife who drank to excess and had been guilty
- of physical vioienee short of legal eruelty. Fisk v. Fisk 122
L.T. 803 is a similar -case. : : : :
In Miller v. Miller 1922 G.L.R. 238 Chapman J. held that a
- -wife who had left her husband beeause of his conduet, though
" not amounting fo legal cruelty. was justified in leaving him.
Ip that case, as in this, the wife had applied to a Magistrate
for a.separation order which was refused. - - .
-~ On the view I have taken of the evidence the petitioner
"Is not entitled to the decree asked for and the petition will be
dismissed. The petitioner must pay the respondent’s costs

£25 and £10.10s. for second day, with disbursements and

witnesses’. expenses to be fixed: by the Registrar.’’

Solicitor for. petitioner: C. 8. Thomas, Christchurck. i
~Bolicitors for respondent: Cunningham & Taylor, Christ- -

© ¢hureh.

Ostler, J. Feb. 24, 25, 1925,

New Plymouth.
SOWRY v. MILES AND ANOTHER.

Mortgage—Mortgagee solicitor—Whether entitled to profit
costs in respect of ‘security given.

Whether a mortgagee solieitor may charge profit costz for
work done in protecting his security® )

In England there is statutory provision regulating the
right of a soliciter trustec and a solicitor mertgagee to charge
profit costs. Seo Statute, 58 and 59 Vie. Cap 25.. : .

In New Zealand there is no similar statutory provision.

Quilliam for plaintiff.’

H. T, Johnston for defendant the solicitor mortgagee: The .
English decisions on the question that were given before the
statute of 1895 were founded on the cxisting practice-of the
Taxing Master in England and as the practice in New Zea-
fand is different the reason for adopting the English rulings
is not available in New Zesaland. The different practice sup-
ports a different Tiling.

OSTLER J. refused to adopt the assumption that the Eng-
lish decisions rested solely on English practice. On this
point the learned Judge said:

‘‘Having carefully read the suthorities I-am of opinion that
in England before the law.was altered by Statute it was a
cleatly established principle of cquity, and not merely an
established practice that a -mortgagee solicitor could not
charge profit costs against his mortgagor for work done in
protecting his security and I see no reasor why thar law
should not .be held to prevail in.New Zealand. A firm of
solicitors ‘of which two. members are the mortgagees can
charge costs for such work but the mortgagie partners ean
take no.part of such costs. On the authoritiés it is clear

- that so muck of the profit costs as amounted to the propor-

tionate share of the two partners in the ‘amount charged
(£74 0s. 24.) could not legally be chargdd, and. judgment.
must be ‘given for the plaintif for that armount whatever
it 1s found to he. .

It is suggested that this Court has no jurisdietion in this
action to take ecognisance of this claim in respect of costs,
and that the only procedure available for attacking the bill
of costs is under the Law Practitioners’ Act.- I'am of opin-
lon that this is mot so. Where a mortgagee has made a

- ¢harge in his accounts whick he is not entitled to make at

law, 4nd has retained moneys of the- mortgagor to cover that
charge the mortgagor may sue for the recovery of that money
and this Court has jurisdietion to give judgment in such an
action.

Solicitors for plaintiff: Govett, Quilliam & Hutchen, New .
Plymouth. :

Bolicitors for defendants: Fullerton Smith & Co., Marton.

Ostler, J. Feb. 27, 1925.

. : New Plymouth.
IN RE BROMHIED’S MORTGAGE.

Mortgage Final Extersion Act, 1924 Practice—B. 405— .

Right to call viva veoce evidence where affidavits filed too
late. S

In an oppesed application for an Extension Order under
the Mortgages Final Extension Aet, 1924, the afidavits in
reply to the application had not been filed and served until
the morning of the hearing. The affidavit of the mortgagee,
in - particular, coptained a number of serious allegations
against the mortgagor, and was of suck 8 nature as to take
the mortgagor by surprise. The mortgagee refused to. conm-
sent to an adjournment to enabie the mortgagor to investi-
gate the allegations, and wished to have the applieation dis-
posed of immediately. i )

Roy, for the mortgagor, cited RA405, and submitted that

the mortgagee’s affiduvits, having only been filed and served
that mog’ning, could not be. read. o - .
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“Croker, for the mo:tgagt.e thereupon propesed to eall ‘the.

mortgagee, who was preecnt in ‘Court, to give cv idenge viva
voce. .

OSTLER J. said that the mortgagee -(:ould not, under the

circumstanees, be calléd fo give oral evideree in opposition
to the application. . Where an affidavit purported fo contain
the whole of the deponent’s evidence on the subject, -and
where it could not be read by reason of non-compliance with
Rule 405 of the Code of Civil Procedure, the depouwent could
not thereupon be called to give. evidence viva voce in sibsti-
tution for the contemts of his 41hdav1t .
Adjournment ordered.

SBolieitors for the _Mortgagor:. Leicester & Jowett, Welling:
ton. . .
Solicitors for the Mortﬂ*a%e .COroker & McCormick, New
Plymouth. . : ‘
Sim, J. Mar, 5, 11, 1925
S " ‘Dunedin.

IN RE' AGNES NICHOLSON GUTHRIE DECD.

THE TRUSTEES L‘ICECT:TORS AND AGENCY GO. OF
. TN.ZLLTD. v GLTHRIF AND OTHERS. :

Wilt—Gift of residue—Specific things mentioned therein—
Whether specific’ gifts.

By her will the dcce‘zscd disposed of her th‘ttc thus:

£0r2y I give devise. and bequeath my f:oohold property -

at Inverc‘trmll aforesaid known as ‘Apsley’ and con-
sisting of all that piece of land containing three aeres
two roods and twelve poles more or ldss being part of
Section 29 of Block I. on the Crown Grant Reeord
Map of the Invereargill Tundred together with the
dwelling-house "and all othdr bu\ldmgs and erections
and the gardens and other improvements thereon and
“together with all my houselold furniture silver plate
pictures chattels and cffects unto my daughter Mar-
garet White Guthrie absolutely.

“(3) I give and begueath te my son William Ernest Guth-
rie n legacy of two thonsand three hundred apd ten
pounds two shillings and seven pence in lieu of my
‘Ranfurly’ property ir Dunedin which T .szold some
time ago.

“(4) I give devise and begueath all my freehold property
at- Invercargiil- aforesaid known as W Lllmley' and
comprising all that piece of land containing four acres
two roods eight poles meore or less being the other part
“of said section twenty-nine Bloek I..Tavercargill Hun-
dred together with the dwelling house and all other
buildings and erections and the gardems and other im-
provements thercon and slse all my accumulated sav-
ings in The Bouthland Sawmillieg Compapy with in-

ferest thereon owieg tc me at the time of my death’

and alse all other rea:duarv real and personal property
of whatever nature and whereso ever situate belonging
to me at the time of my death unto my daughter Max-
garet White Guthrio and son . Willigm _Emest Gathrie
i equal shares as fenants in eommen absolutely.”’
By a codicil she begueathed to the defendant William
Kearney an annuity of fifty-two pounds per amnum free of
deatk: duties and payable every four weeks from the date of
her death. )

A B, Haggltt for plaintiff.

F. B. Adams for defendant M, W. Guthne
Hay for defendant W.-E. Gutrhrie.

H. E. Barrowclough for defendant Kearney.

SIM J. said;
to operaie as & residnary devise and bequest, acd the mere
~faet that in such o elause the  testator enumerates gome
specifie things. does not make the gift of these things specific:
Jarman (6th ed.) p. 1043; Theobald (7th cd.) p. 134, for as
Jord Cranwerth said in Fielding v. Preston 1 De G. & J. 438,
444, ‘it would be very dangerous to kold that in a will where
there is a gift of residue, and the testator unnecessarily

chooses to enumerzte some particniar things in that residuary -
gift, such a circumstance was sufficient to constitute the.

things so enumerated specifie gifts. It rarcly happens. that
in the gift of residue something 3= not mentioned specifically.”
In the present case the frame of the will and thé terms of
the residuary gift make it clear, I think, that the testairix
intended Weﬂm}e} and the accumulated savings to £0 .38
parts of her residuary estate. The testatrix begins by giv-
ing Apsley and the furniture and effects ‘therein to her

. by counsel.

_ think is the case
should form part of her residuary estato, then, according 6

F‘raser, J.

. . The terms read as follows:—
feClanse 4 of the will clearly was intended -

- dauv}lter and bequoaths a peeuniary legacv to her son. She

then proceoaq to leave all the rest of her estate to these twe
ekildrén in equal shares. It ‘was not suggested that, for the

. ‘purposes of this gift, the testatrix eould have any posmble

reason . for making any. distinction Between the severa} parts
of her estate of which she was then disposing. Tt is impos-

sible to believe that she could have intendéd to make any -

such distinction, and the terms of the residuary gift appear
to megative any infemtion to makée any (h:.tmctwn After
the mention of Wellesley ‘and - the dccumulated savings the

testatrix speaks of ‘all ¢ther. residuary real and personal

property belonging te me at the time of my death.” These
words support the view that Wellesley and “the accumulated

“savings were intended to go as part of the residuary estate;

and’ that they were mentioned specifically merely ex abund-
anti cautela. - As the two children take absolutely in'equal
shares the whoie of the property dealt. with by ¢lause.

4, it would be. ‘a sort of solecism,’ as Lord Cranivorth-said .

in Fielding v. Preston 1 De G. & J. p. 443, “to speak of any:
particular part of that property -as be~ng a speelﬁc be-
quest.’

Tt is not necessary to discuss at length the eases elted
Mz, Adams relied on the: cases of Bet.hmle V.
Kennedy, 1 My. & €. 114 and Mills v. Brown, 21 Beav: 1,.in
support-of his. argument. But in thesc cases there was 3'g1ft
of residue followed by an enumeration of specific-things, and
they are differcnt, therefore, from the present case. . It is

to be noted also that Jarman (p. 1043) doubts whether these*

decisions  wounld: be followed at the present day.

Ju:eonmection with. the devise of Wellesley Mr. Adams,

referred to the case-of Lancefield v, Iggulden 10 Ch. App-
136, This sand the case 6f Hensman v. I'ryer, LR 3 Ch.-App.
420 are cited in Theobald (7th ed. p. 15
P- 261 as aunthovity for saying that s (’\L\r‘»e of lands, whe-

. ther by specifie description or by a residaary devise, is speet-

fie. . Jarman (6th ed. p. 038) condemns thiz as a loose and

inaccurate way of stating the law, and says that when it is

said that a. residearvy devise is specifie, all that is meant is
thit for the purpose of the parment of the debts of & testatoy:
‘his specific and residuary devises rank part passu.

the testatrix intended that Welleslev

‘the decision of the House of Lords in Greville v. Browne 7
H.L.C. 689, the legacies are a charge on Wellesley.?

Sohutor‘; for plaintiff: Watson & Haggitt, Imcrcargﬂl

. Solicitors for defendant M. W, Guthne Adams Bros., Dun
edin.

Solicitor for defendant W. E. Guthric: ' W. G. Hay, Dunedm )

Selieitors for defendant Eearney: Ramsay, Barmwclo &
Haggitt Dunedin. ugh

COURT OF ARBIT'R'ATION;

Christehurch,

STELLA AVDERSO\T ¥. CHRISTCHURCH CITY COU NGIL

AND WATMAIRT COUNTY- COUNCIL.

‘Workers* Compensation—* In the cotu:se of"-—Whether re-.

lation of master and servang ex:tsted.

“Action for compensation in the Arbitration Court by the
widow of Stuart Andersen,

the terms appearing in an advertisement publisked in con-
nection with the Council’s

1. To range the Countyw thorouviﬂv in accordance with
the Impeun(hng Act 1908,

2. Report to the Council mont?ﬂv on work done‘ R

3. Remuneration: to-be seeh dpvi ing fees as: are eol:
lected fogether with payment . per head .¢f ‘stock

impounded. on thg following basiz: One. penny per.

. head for sheep, % per head for other stock.
4. Epgagement to be subject totermination by eithe

the suecessful applieast or the Counml ‘on g1v1ng_

one week’s notice of Such intention.
To enable him to pursue stock within the Christchureh

Cmr boundary -Anderson obtajaed authorify *rom the. Ca\ty

Councxl to de 6 in the follomncr terms:—
: Chrwstchureh City Councx. o
Town Clerk’s Offce,
. Chnb’rchurch R
- 20tk Febm&ry 1923

and in 14 Halshury .

I£, as 17

Feb. 25, 1925.

Anderson was appointed Ly .the.
Walmairi County Council in Febroary 1023 as its Tanger upon

adv ertisement for apphcwtmns .
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Mr. ‘Stuart Milne Anderson,
148 ‘Bones. Road,

. ‘ Shirlev. .-

By, — .

1 beg to inform you, that as you arc RBanger for the
Waimairi. Cdunty Council, you are hereby authorised .

to net as Ranger for the Christchurel City Couneily
- within the City of Christchurch.

The following resclution was passed by the Christ-

_ehursh City Council on 21st Deeember, 1914, which
gives the necessary.authority: -

. “The. Christchurch City Council, being the local

authority having charge of the roads and streets

within. the City of Christchurch, herchy authorises

any person similarly appointéd by the Waimairi

County Couneil to impound sny eattie which at
any tine of the day or night are found wandering

at large, or straying in or lying about or tethered

in_ any road or other place of public resort, or so
immediately -adjoining thereto as to ebstruet the

same.’ - : )

7 {Sgd) H. R. Smith,

Co : . Town Clerk. -
. The Christechureh City Council employed ome “‘T’" as'a
Crangor, but that officer’s duties were pricipally éonflned to a
-poriion: of the City area remote from the Waimairl County
boundary. It was admitted that the Chief City Inspector
‘had at times notified the deccased of complaints regarding

stock ‘straying at large within-the City ores, and had in at

lenst  two -instances econcluded his memorandum  with the
. words ““Please attend to the matter.”” The deceased received
no remunerativn from the City Council, but retained the
driving fees carned by him in respeet of stock impounded.
At one -time, owing to T’s work being considered unsatis-

faetory, the deceased was at his own request notified by the -

Chief City Inspector of complaints from the further part of
the City arca, but in.these instances he recéived no:remun-
_eration frem the City Couneil, being satisfied with the driv-
ing fees he collected. On 17th March 1924 Anderson died
“ as & consequence of having been kicked by a wandering
“horse that heo was pursuing. The aceident ceeurred within
_the limits of the City of Christchurch. The horse was owned

by a resident of the City and was found wandering within .

- the City limits.

- .Thomas for Plaintiff.

- Loughnan for City Cowneil: There was no contract of ser-

- vice between the deceased and the City Couneil, )

' Upham for the County Council: It was ne part of the dut-
ies of the deeeased as a servant of the County Couneil to
Jmpound City stock wandering in the City limits. )

FRAZER J., orally: “‘If is unnecessary in this case to
embark on an examination of the eases that deeide the dif-

- Péremce. hétwoeen contracts.of service and coutracts for ser-.

. vices: It is suffieient to-deal with the faets of the-present
© case. The history of the matter is that the Waimairi County
- Counecil appointed Anderson to act as its ranger om certain
. .conditions. The arrangement with the Christchurch City
| Council merely gave Anderson authority to act within the
U City limits. The Chief City Inspector gave the reasen for
| the arrangement; namely, that Anderson might lawfully be
- enzbled to foliow stock that had strayed into the Christ
“ ¢hurch City.arca from the Waimairi County.  We have also
“the evidence of the Inspeetor that the decezsed asked for this
< authority.
‘lation of master and servant probobly existed botween the
: Waimairi County Council and deceased, but it was no part
| of deceased’s. duty to the Walmairi County Council to piek
" up City stoek in the City. Tt follews, therefore, that am

aceident met with by the deceased while he was pursuing

s City horse in the City would nét be a subject of compen-
. gation for which the County Council could be held liable.

We have econsidered the letters written by the Chief City

Inspector to deceased. They ave intimations that cattie were
| straying in pamed '-#slities in the City. - The words ‘‘Please
‘atiend to this matter' appearing in these letfers may bear
"fhe construction of -a request or of an order. Whether or
[ ‘not the Chief City Imspecfor has power te issue orders to
" deceased would depend on the arrangement made at the ount-

set by the City Cemacil.” No c¢onditions of appeintment have

been proved, and no terms. We can take nothing out of the
Cletter of 20th February, 1923, execpt that it is a bare an-
.thority, worded in gepcrdl terms. What happeneg when T’s
 work became unsatisfaetory, and thé Inspector asked Ander-
‘gom to undertake gome of his work? Clearly the Imspector
“was nof in & position to make an appoiniment binding on
" the City Couueil, and the evidence does not indicate that

he purported to do so. All that happened was that Anderson

T think that it has been cstablished that the re- |
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went to him to ask for something fo-be put in his way, and

the Imspector put a mumber of matters in his way. This
mnkeés 1t impossible to imterpret the Taspeetor’s letters as
orders. All the ecircumstances indicate that the deceased’s
original authority from the City Council was purely aa au-

" thority, and there is nothing in’ the. arrangement with the

City Couneil to entitle the Court to infer the existence of a
contraet of service. The deceased obtained a benefit under
the arrangenient. and no doubt the City Council alse obtamed
a benefit, but this does not establisk a contract of service.
The City: Couneil’s autherity was obtained at deceased’s own
request, primarily in order to.make his arrangement with
the Waimairi County Couneil more workable, and also that
in order that he might have a -gemi-official standing that
would emable him to earn driving fees. in respeet of stoek

_impounded from the City area.

The Waimairi County Council is not liable, for the acel-
dent did not oceur in the County aren, ner was it caused by
an animal that the deceased had followed neross the boundary
fromr the County into the City; and the City Couneil iz not
conecrned for the relation of ‘master and servant dil not
exist -between it and. the deceased. Judgment for both de-
fendants.’’ C : :

Solicitor for Plaintiff: €. S. Thomas, Christekmrch.
. Soliciton-for City Councils J. R. Loughnan, Christchurch:
Solieitors for County Council: Harper, Pascoe, Buchanan &
Upham, Christehurch, :

The Chattels Transler Art 1924
Alfred de Bathe Braundon, Esq.

it is proposed in this paper to examine ‘‘The

‘Chattels Transfer Aet 192477 as a specimen of legis-

lation. and in orvder to prepare the ground a short
survey of the several previous acts of legislation

“and of the conditions leading.thereto is given by

way of preface. | .
The first step -of the legislature was the passing

. of **The Bills of Sale Act 1856"" based on the Eng-
lish Aect of 1854, " These Aects exeluded from the de-

finition of personal chattels ‘‘any stoek or produce
upon any farms.or lands whieh by virtue of any
covenant or agreement or of the custom of the coun-
iry ought not to be removed from any farm where
the same shall be at the time of the making or giv-
ing of such bill of sale:’”” .

The reason for the act was anouneed in thé pre-
amble which is as follows ‘“ Whereas frands are fre-
quently committed upon ereditors by secret hills of
saleé of personal chattels for remedy whereof be it
enacted, cte.”’

In the early days of the Dominion (then Colony)
staple exports were wool, whale oil and whalebone,
and as it was not possible as the law then stood to
give security over property not then in the posses-
sion of the would-be-grantor the ‘“Wool and Oit
Sceurities Act 1858 was passed to enable this to
be done. . :

The development of sheép earrying country par-
tienlarly in Canterbury and the impecunosity of the
farmer led to the custom of the man with capital
buying sheep or cattle and letting or bailing them
to a practical farmer on shares, amd in order to
give due protection to the owner of the stock so
bailed and also to let the world know that the par-
ticular stock were not the property of the ran who
had possession of them *‘The Bailors of Sheep and
Cattle Protection Act 186577 was passed. K

The growth of wheat on a large scale for export
led to ““The Agricultural Produce Lien Aect 18707

“The necessity for bringing mortgages of stock and

i cattle into line with Bills of Sale led to*The Mort-
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gages. of Stock Registration: Act - 1867’ ' which Te-
pealed the <‘Bailors of Sheep and Cattle Act 1865.7

Various amendments and mtexnu,dla‘te..c_onsohda-

© tions were made from time to fime, and in. 1880 -

““The Chattel Securities Aect'’ of that year consoli-
dated into ome Act the law in relation o the charg-
ing ‘or bailing of chattels; leaving it to the convey-
-ancer to draw the Bill of Sale mortgage or bailment
of stock or chattels, wool Hien, oil Hen, bone Hen or
crop lien to suit the clrumlstan(es of each Lndlv
“idual ease,

In 1889 The C‘hattelq Tt dnsfor Act of that year

superseded ihe Aot of 1880 and infroduced the sys-
tem of implied covenants powers and condl‘[lons
That system no doubt saves a certain amount of ink
and paper, but it is open to the great’ disadvantage

that the man who szigns the :hmt statutory form

has no knowledge of thc obhoatlonb which he is tak-
ing upon h1m~.01£

In the year 1895 the C‘h%ttels Transfer Act was

" amended hy establishing in. law a very peculiar pro-

position namely that the term “‘Chattels™ included
“‘book and other debts.” The author of this amend-
ing "Act scems to have misunderstood entirely the

conditions which the several Acts of legislation were
- intended to alleviate or remedy. One was to enable
seeurity to be given over certain classes of property
not yet in being, and another was to protdct an own-
er ov mortgagee In relation to his property which
he permitted to rémain in the possession of ancther.
Thus, a farmer became enabled to give a valid charge

over the ensuing crop of wool then growing on his’
sheep or over the crop of wheat to be taken from

his land, and the bailer or mertgagee of stock or
chattels having duly registered his seeurity was pro-
tected if the bailee became bankrupt. " Instrumenis
of bailment or mortgages not registered were de-
clared void as against an Official Assience thus es-
tablishing the ‘‘apparent possession’’ or
disposition’’ conditions of the Bankruptey Aects, and
as against a sheriff levying execution, thus protect-
ing the innocent creditor who lent money -to the
debtor on the faith of a showy window dlspiav with
no eneumbrance disclosed on search heing made in
the proper quarter. Book dehis cannot he made the
subject of an ostentatious display of apparent wealth
and as to charges or assignments, the law protects
the diligent ereditor who gives all necessary 110‘r1ces
Wlthout delay.

The Chattels Transfer Act 1924 s “*An Act to
consolidate and amend certain Enactments of the
General Assembly relating to C’lattcl Seeurities and
the Transfer of Chattels.”” The term ‘‘Chattel Secur-
ities’’ is not to be found in the titles of any of the
former Acts, though it was used as the ‘“short title’’
of the Act of 1880. In Statutes mosi particularly,

the language should be literary Enelish and exact.

- The term **Chattel Securities’ is simple slang.
The definition of ‘“chattels’” is no longer burdened
with the ineonsistent addition of ‘‘book and other

debts,” but that class of plopCIty is dealt vnth by .

Sections 31 and 32.

The definition of an mstt‘ument is any bill of sale
ete. ““that transfers or purports te transier the pro-
perty in or right to the possession of chattels whether

.permanently,’’ ete. Xt wounld thus be seen that See-
tion 18 declaring unregistered *instrunients’ void

" does not apply to a mortgage charge or assignment
“of book debts unless the opening words of Section
31 {1) “‘Book or other debts shall be deemed to be

‘but the word -

“order and

- last preceding sections™

! 'ehat’rels s1tuate in the place where the grantor ete.’
" can, be divided into two independent qentences one’
‘aking book debts chattels and the other declarmg

the situation of the heok debts. It réquires a very.
great streteh of the imagination to understand. how; -

it Brown whe lives in the U ppev Hutt buys.a pound-

of sugar from Jones who has been living. in Petone.
for six months and Jones gives:a (,haroe over his
book debts 16 2 merchant in W ellnmton the bhook
debt which is a chose in action, and is mcorporea.l ean.
have a situation, and also if such should be the ‘case
why a debt owing by 2 man living in the Upper Hutt

should be ”%1tu'1te” in Petone, when the creditor

must go to the Upper Hutt when he wishes to collectr

'*-»men 4 {2} is a section w hmh af'ft‘Lm ‘a security
eranted . bv acompany . . . immediately upon the
I'ecnstratlon of such aecumtv in the manner provided,
by the said Companies Aect 190877 "The (,ompames
Act 1908 reqmres refmtmnon of every “‘raortgage,”
‘security’’ is not used in. that act.:
There are two points ca]_hnﬂr for criticism, the one.
that the draftsman has net wsed the appropriate
term “‘mortgage,”’ and the other that this subsee- -
tion isreally an amendment to the Companies Act .
1908 and not being noticed in the title of the-aét’
is another pitfall for the unwary student who when
studying Company Law would never think of look-.
ing for it in a’ Chattels Transfer Act.

The practice of amending statutes by clauses in
other statutes not in pari materia is unfortunately
too commeon at the present time, and in the aet now

under consideration there are other instances.  For

instance Section 57 subsection (4} should have been”
an amendment to the Bankrvuptey Act 1908 and
Bection 59 to The Companies Act 1908,

Seetion 12 directing a separate register to be Lept
in the chief town of cach Prov mual District to be’
available for search introduces an-element of dan-
ger. The assumption was of course that with a regs
ister in the chief town, search there would be su-
fieient, but it would seem that something in ‘the.
nature of a fool’s paradise has been created because

- at the time of search made in the chief town, there

may have been registered in the local office some -
instrument of eharﬂe particulars of which were stlll
in course of transmission to the chief town.
Section 17 (1) seems in view of the maxim ormnia
rite esse acta to he surplus.awe
. Section 20 is an example of .caréless Ianguage——-
‘fexecution of an instrument shall be attested by at
least one witness who shall add to his signature. his
residence and occupation.”” If the draftsman’ had
remembered the words used in thé ‘earliest statute
dealing with the execution of deeds he wonld have
found a precedent which could have been followed
with advantage. The Conveyancing QOrdinance of
1842 put the requ1rements of due attestation by'a.
witness in this' way ‘“the place of abode of the Wlt—
nesses, their calling or business, shall be stated . .
In section 26 Iollowmo the (omohdators of 1908.
when they replaced the specific numerieal indicator
of two preceding SeCthIlb by the words ‘‘the three
the compilet of the present
act has repeated the error in number and in expres-
sion. There cannot he ‘‘three last sections’” but it

. would be guite proper. to ﬁpeak of the ““last thrche-

sections.’’ ;
The additions made to seetion ‘)9 by the -'&mend—

ing Acts of 1922 and- 1923 and now mcoxporated in
‘the present. Act are. far reaching and weaken tne-

value of the seetlon
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‘the mortgagor cornés into Possession Of Blackacre
:and moves sheep from Whiteacre to Blackacre; he
- not only commits a breach of the implied covenant
not -to remove the. sheep, but the mortgagee éan
elaim the sheep so removed. Now supposing he buys

‘further sheep and puts them on Blackaere and mort- -
-gages them separately, and a search shows the mort-

“gagé of the mortgage on Whiteacre and enquiry
discloses the fact that the mortgaged sheep are still
runming on Whiteacre. A {all in market prices may
<reduce the value of each floek below the amount of
" the chatge thercon, has the mortgagee of the Black-
aere sheep any claim ag amst the \\ hlteacre sheep or
L vice versa?
“This would seem to be an open questmn.

o Seetion 41 (1) suggests that ‘the draftsman was
“under a misapprehension regarding the rights ef a
s mortgagee of sheep with respect to the wool grow-
¢ ing on such sheep: . By the mortgage the sheep are
+ assigned to the mortgagee, and are his property sub-
- et to the mortgagor's vight of redemption. It fol-
. ‘lows then that the. “wool growing on the sheep is the
.- property of the mortgdﬂ'eo and must be dealt with
‘as he may divest. There is then no necessity for his
taking a wool lien which implies that the growing
“wool is not his property. Section 40 confirms this

. view as it expressly forbids a mortgagor of sheep

- giving a wool lien without the conbcnt of the mort-
- gagec,
" It would have been more methodical if the provi-
sion of subsection (2) of section 41 had been in-
cluded in the 5th sehedule as an implied covenant.”
" Seetion 37. The word ““customary’” is out of place
= here, YA custom s a particular rule which bas
| existed either actually or presumptively from time
immemorial’’ (10 Hals. para. 418). The appropriate
 adjective is “usual’’ as signifying a hire purchase
~agreement in a form established by loeal usage.
The essence of the Acts upon which the Chattels

Transfer Act 1924 was founded was registration,

i thus affording publicity. Subsection (3) dispenses
owith the necessity for registration of “*a customary
hire-purchase agreement and such an agreement is
not an ““instrument’’ as defined in Section 2. Striet
adherenee to recognised principles of registration
would reguire the enactments in section 57 to have
been made either in » speeial act or in an amendment
2 te “The Sale of Goods Aet 190877
. The subsection (6) contains the ob;Jt,ctmnablv; fea-
o tures of substituting the Governor-General as a
judge of fact and a consequent expounder of the
o law, thus murpnw the functions of 2’ judge and
Gojary.
_ Subqecnou (7). purports to make a-serious alter-
~‘atlon in the law relating to fixtures as between
. vendor and purchaser and as between mortgagor and
- mortgagee and affords exeellent opportunity for
- frand.
© The omission from section ')8 of tho proviso Whleh
. was part of the enactment as it appeared in section
52 of the Act 0f 1908 is & consequence necessarily
“ following the covenant to be implied in mortgages
‘of sheep requiring
. grantee the wool shorn from such sheep” (See. 41
g (2)) but while a mortgagor will be Hable (a) to
- imprisonment it he sells. the wool taken from sheep
" which are in law the property of his mortgazee or
© (b)Y to an aetion for breach of covenant, “the Act
. throws no obligation on the grantee (or mortgagee)
' to a.ccounu to the grantor for Wool so delivered.

X the sheep on \\'hlteau-e are mortgaged to A a.nd -

-_he;’uino appeals from the County Courts.

““the grantor to deliver to the -

A consideration gof the ¢ontents of the_.Fourth
Schedule does not fall within the scope of this paper
seeing that they are capable of modification. They
should be caretully studicd by a draftsman when
settling any particular instrument, and be modified
or denied as occasion demands,

Hondon Letter.

“The Temple, London,
41h Febmarv, 1925.
Dear N.Z.,

Over here, to the accompammcnt of terrific gales,
sheets of rain, warm summer days, hard frosts and
fog impenetrable,. we pursue our legal business,
Whlch 15 of a dissipated nature, at this time of year,
and mainly decentralised. Thus, for all that we
have recently appointed, as I mentioned in my last,
two additional Judges, to-day we have only four or
five left over from the Clreults $o sit in London. Two
of these are sitting in the Divisional Court. at date,
Their de-
cisions are not of great material importanee, having
regard to the limitation of the amounis which may
be involved in County Couit actions; but nowadays
their Judgments are well worth watehing, since they
ofsen deeide interesting points of law ‘L}l(l lay dow
rules for our 01111.1am0 which are none the less use-
#ul because they arise from lttle cases. I will take
carc ig report to veuw from time to time, any essen-
tially interesting points they decide. The present
operations and the future outlock of our County

Court system are matters of a greater importance

than is generally realised. Historically, you will re-
colleet, there was first the practice of trying all
minor causes in Jocal Courts; I refer to the past
times, in Wwhich the going of cireunit was a regular
and thorough enterprise in the life of every common
law man and in which at every Assize tewn of any
importance there was always o full list of eivil ae-
tiens to be tried. With the growth of railway ser-
vices and the inereascd accessibility of London, a
centralisation took place, and only provineial cities
of the size of Manchester, Liverpool, Newcastle and
Birmingham retained. any substantial amount of
work. There fellowed the institution of the County
Court systen:, with the later extension of its juris-
dietion; and te-day we have the position that the
latter tends to an-altogether new and wider develop-
ment and the existence of the smaller Assize centres
is threaterned Wwith extinetion. Within a year or two
the guestion will, it is certain, be definitely debated
and precisely legislated for; what the ultimate ar-
rangemeni may be it is qmte impossible to foresce,
owing to the prevalence of two diawmctrically op-
po%ed and keenly canvassed views as to the continu-
ance o discontintance of the complete circuit sys-
tem. in saying that, for the moment our work . is
dissipated and decentralised, I refer to the fact that,
as is nsual at this time of year, we have not only the
cireuits in full Llast hut alse the Brewster Sessions
proceeding in every quarter of Fngland. Licensing
work is not, of course; of a.nv%hmw like its old in-

_ tensivencss, the early rush of compensation work

having ceased and a mote gradual process of extine-
tion of Hcenses having become established. How far
this latter is to be disturbed by new legislation has
vet to be seen, The Bishop of Oxford’s Bill, involy-
ing many drastic alternatives, was no} encouraged
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in the House of Lords; but I Lnow on first hand
authority, that the cause of Disinterested Manage-
ment is by no means regarded as a lost one an& a
strennous campaign ‘is heing prepared, to obtain
state management of the public houses and govern-
mwent handling of the sale of alcoholic liguor.
Moneylenders’-civculars have again become a pest
cand, whatever money they may be extracting from
credulous and greedy elients, they have brought into
_disenssion the need for still further cartailing the
activities and limiting the profits of the ““financiers’
“who despateh them. Lord Carson, as I write, is col-
lecting his information and compiling hisargumoents
and statisties for the case he is shortly about to state
in the House of Lords on the subject. Last week we
had an instance in the High Court of a harsh and un-
- conscionable bargain, which Finlay J. ordered to be
re-opened ab initio, notwithstanding that the money-
borrower was neither a young nor-an old fool ineap-
able of understanding business matters and pecun-
fary negotiations. Indeed, the defendant was nut

_only in buginess and borrowing the money for busi- -

ness purposes, but the transactions under review
were the sceond series of his trapsactions with the
same moneylender. As a result of the first transaction
he owed plfun_tlﬂ" £350, the balance of monceys due
under a compromise of [tivation as to the original
Ioan. The plaintift had agreed o cancel this debt
and to advanee further cash 10 the exteni of £550,
in retwrn for two promisory notes, ene for £1000 pay-
- able by monthly instalments of £320 each, the whole
to become due on default of payment of any instal-
ment. The other promisory note was for £200. pay-
able on demand. ~ Notwithstanding plaintifi’s con-
tention that defendani had enter 0(1 into this hargain

with his eves open and after fair negotiations, Hal- -

sey. v, W olfe {1915 2 Ch. 330 was appled and the
bargain condemned. The name of the case referred
te was Cohen v. Jonesco and Pinlay J. delivered lns
judgment.on Januavy 27th. -

£ # *

I cannot_honesﬂy say that this, or any other of
the. cases decided durving the last fortniuit, is of
first importance or fit to Ioom large, for all time, in

the English and Bmpire Digest. Hall v. Evans (Jan-

uwary 22nd) decided a point as to the remuneration
-of pilots, whieh was of sufficient technical import-
anee-fo be the subject of 2 leading article in Lloyd’s
1ist & Shipping Gazette. A ship hoisted the pilot
Jack upon nearing the pilot stage, and a pilot camc
aboard in answer to it. Ho was then told that his ser-

vices were not immediately required. and he got off -

at the next stage, without having been employed at
all. Tt was held that he was entitled to be remun-
erated, as if he had actwally rendered sevvices, a

veason for the deeision heing that seetion 48 of the-

Pilotage Act, 1913, requires pilots to respond to a
ship’s summouns under a hepvy penalty for failurve
to do so.
Kunowledge Co. Ltd. (January 30th) pointed the dis-
tinetion betwen the rights of an author and the
rights of an inventor of a patent, reaffirming the
prineiples laid down in Corelli v. Gray 29 T.L.B. 570:
“TUnder the Copyright Act, 1811, as under the form-
er law, no absolute monopely is given to authors
 analogous to that conferred on the inventsrs of pat-
ents . . .. What is given is merely the pegative right

to prevent appropriation of the labour of one author-

by another author.””- Thus, where A. conceived a
design and published-it, and B3.; years later, pub-

. cery Division by Russell J. had no right to restrain

~an illustration of the principle that when a will is
“not fortheoming at the death of the restator, the

“evidence, that within ten days of his death the tes-

whom he rémained tiil his death upon the most af-

- end, and you will no doubt be glad to know, at your
_end, that the promotion of Sn' Hugh Fraser to: the

“tainly be said that the efficiency of its procedm‘e

 for Admiral work. T confess that my own views ¢
-a too rigorous economy in national expenditure hav

and to our overwhelming taxes!

An which you will be as intevested, sentimentally an
- Wesman v. McNamara and the Cup of

hshed the same desmn but was 1b1c to show that he
had not got at it by appropriating A’s original, of.
which he knew nothing, A., it was held in the Chan—

3. nor any other remedy at law. . ]nstly in the caze
of In the Estate of the Rt. Hon. A. H. Chichester,
Third Baren Templemore {January 26th) the judg-
raent of Horridee J., in the Probate Court, afforded

presumption is that he destroved it in his lifetime
atimo revecandi. but that this presumption is eap-
able of being rebutted: The fact, esiablished by

tator had discussed the lost will with his sons, with -

fectionate terms, and had described it as represent-
ing his testamentar v intentlons, w as held to be good

Lnough to rebut the presumpiion in this case.
* ] ]

Upon other subjects, we are glad to know, at this

Bench is not to deprive us of the boon of his learn-
ing, in the law of defamation, 2 new cdition of his
Principles and Praetice of the Law of Libel and
Slander being announeed to be likely to emerge from
the press at any moment, now:. As to the appoint-
ment of new Judges. the subject is not a dead one;
even. vet, a very forcible plea now heing promoted
for the appointment of yet another, to cope with the
congestion in the Admiralty Court: A Memorial,
over the slgnature of Sir Leslie Scott K.C. and of
officials of every body of any influenee m legal-com-
mereial eireles in the City, emphasises the unigue
reputation which this Court has carned for itself
throughout the maritime world; so much is this the
case (state the Memorialists) fhat it is looked upon
as almost an international Court:and it may cer-

and the wisdom of its judgments have done much'to
improve eonditions of traffic at sea. the world ¢ver
You will probably sharve the pride in this, which the
Memorialists themselves openly enfertain; and you
will be impatient with the niggardly spirit, of cheegy
paring economy, which alone stands in-the way o
the proposed measure and the establishment of s
system by which two Judges, of the Probate, Div
orce, and Admiralty Division, are mavked in priovity

considerably changed, sinee' I returned to Englan
Apart fror i
vou may take it that, in legal matters, commereia
and maritime affairs assume an ever increasing Im
portance, and more and mere aitention is being fo
cussed upon thers. - This is a subjeet of unperial im
‘port, and, it may be said, of impérial encouragément

materially, as we.are. It is relevant to mention tha
a new edition of Steven’s Elements of "VIexcam:l
Law is also promr:ed at an early date.
E3 - k2 *

In the less responsible aspuct of pr orassmnal af
fairs, we are all being kept alive and agoa by -th
renewal. not too early, of the publication of earteén
of our lummarleq The best are ¥et to'comé, and-th
Law Journal, it appears, is only at the beginning
its campaign of invigorating humour. - Teo. long: h'w
-we departed from t_he_ good old days when *“Spy’
(8ir Leslic Ward) Kept us-all happy and amused an
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on good terms with our gréat men and ourselves, by

this medium.. I have had a private view of some of -

the artist’s originals, and I am.particularly glad to
be able to tell you that **Kapp’’ has done full jus
tice to that grand old man. of Privy Council praetice,
Lord Finlay.  You have not to carry your minds
very far back, to recall the days when he was called
. in, as K.C., as imperial appeals of importance fell to

be debated in the Judicial Committee. The strength -

“of ““old Fin,”’ as he was. called in those days, and
the inveterate and infallible steadiness of his jude-
-ment all appear in “"Kapp’s’® admirable picture. It
ds hardly a cartoon, and it is certainly not a cari-
cature; it is inevitable to describe the picture as a
“beantiful portrait of a peculiarly attractive face. Of
the other pictures which we have seen, that of Willes

Chitty is easily the best. Here the artist has let his:

~whimsical tendencies have full- play, and however
Tittle you may know the man you will undoubtedly
welcome the cartoon of the most legally minded of
-~ all lawyers, in a deliciousiy gnaint and effective set-
i ting. "What the opinion of counsel, at large, may be,
-and what view owr professional brothers hold, as to
-this jovial venture, I do not pretend to know., I am
-fairly confident, however, that the feeling is as uni-
-, versal as instinetive, that we badly want stirring up
in a3 much as we were getting to take life too seri-

‘ously. To become excessively serious is to become

more than a little pompous. I do not exactly know
“how- it was going with you, but I was certainly get-
ting ‘too much in leve with the portly phrasc and
:the magisterial pose, until this salutary diet was im-
posed upon me! If we heeome frretrievably dull,
hereinafter, it will not be the fault of “Kapp’’ or
the Liaw Journal. :
L # £ % _
+ o To conclude this letter with some stop-press news:
ou will ‘be -distressed to hear that the gentlemen
who are responsible for maintaining the cxcessive
“heating of our Law Courts, in London, recently went
on strike, s¢ that there was no heat at all. The
‘fresh winds, whtempered to the shorn lamb, have
brought the colour of youth to seme cheeks and
have sent the. weaker bretliven to. their beds. with

‘severe attacks of influenza. So prevalent is the epi-

demie, that each one of us. listens to himsclf with
the utmost anxiety, as he blows his nose, dreading
- an intimation’ of the worst ! —Yours,

INNER TEMPLAR.

 CORRESPONDENCE.

{To the Editor, *‘Butterworth’s Fortnightly Notes.’”)

¢ - Bip—I hawve received the first issue of “‘Fortaightly
i Notés,”” and may I congratulate you on the publication of
- sape, One does not need to cnumerate the benefits which
- .should be derived from them, nor the interest in our profes-
_-sion which they should stivhulate amongst practitioners.

~Itake it that; acting in the same way as sueh well known
- English pericdicals as *‘The Solicitors’ Journal”’ and ‘‘The
~.Law Journal,”* you will opern ¥our ¢olumns to correspondents
who <lesire to comment on any matier published in the Notes
[ .or of general legal interest. ’ R

. Assuming this, I'wish to make a few observations on the
rarticle ‘‘Dominion Citizenship?’ contributed to vour first

the article Mr, Justice Chapman doubts whether there can
‘ibe such s thing as ¢*Citizenship’™ in international law, but,
- assuming there can, it secems that at the present time we have
1o New Zealand ‘‘Citizenship’? as distinet from British
¢ Citizenship.”?
as to the desirableness of distinet citizenship being created

for the Dominions if sueh will give o more effective conmtrol |

- over wrongdoers in’ our midst, but I further think that the

only mesns of bringing this about is by legislation of the
Impérial Parlinment and not by any re-coasideration of the
ense of Rex v. Lander. In Lander’s ¢asc the submission
that there was at that time (1919} a distinet New Zealand
¢itizenship was rejected by the Judges who formed a majority
of the Court and who guashe? the conviction. The dissenting
judgment upholding the comviction favoured the view of a
soparate. citizenship, 1. cannot see that the British Nation-
ality and Status of Aliens Aet 1923 alters the position as
we had virtually the same provision in The Aliens Act 1908
and. Lander’s case was decided in 1819. In any event our
legisiature has not at present the pewér to pass am emact-
ment which would: affect acis done not within our territory,
and therefore an attempt to control the acts of Now Zealand
Ceitizens’ outside of New Zealard by creating a distinet
New Zenland ‘‘eitizenship’” would be ultra sires. Mr. Jus-
tice Hosking said in Lander’s case:
£ 18 a dependency desires to be armed with further

powers (than those contained in the Constitution Act)

in any respect it.must approach the Imperial Legis-

lature.’’ ) .

‘The parentheses are mive -and are reguired to make the

quotation elear.’

The simple reason why our New Zealand Courts could not
deal with Lander in the same way as the Eaglish Courts
deatt with Barl Bussell is that Britain is a sovervign Stute
whilst New Zealand s a subordinate State. The legislative
power. of the one is uarestrieted whilst the other Is re-
stricted by its Constitufion Act.

Tn his review of Rex v. Lender the learned. contributor

. gontends that that decisior was based on-an obiter dictum

in the judgment of MeLcod v. Attorney-General of New
South Wales. I respeetfully suggest that this was not. the -
opinion of the majerity of the Ceurt. Mr. Justice Edwards
in his judgment malkes it abundantly clear that he does not

 comsider the passage relied on from MeLeod's ease as in any

way obiter. and the reason of His Honour in eoming to that
conclusion seems to be irresistible.  Mr. Justice Chapman
while not definitely saying whether the passage is obiter or
not soys quite clearly that ‘it was not & hasty incidental
opinion such as ali Courts feel themsclves entitled on re-
consideration to ignore.”’  Mr. Justice Sim says ““The judg-

“ment of the Privy Council in MeLeod’s ense appears to be

a clear authority for saving it (ie., the New Zealand Leg-
iglature) had no jurisc n to do so (i.e., enact the particu-
lar section under review).’” AMr. Justice Hosking expressed
similar views, and it scems therefore that the portien of
MeLeod s case relied on eannot be treated as obiter dictum,
but as a definite deciston. In any event the decision in Rex
v. Lander stands and it -certaialy canmot be re-comsidered
by our Courts, nor indeed by our Legislature. It ¢an alone
be altered br the Imperial Legislatare giving the requisiie
power to the New Zealand Parliament, aud with respset I
say it .does mot seem possible to help the position by our

- Legislatore attempting to ¢reate a New Zealand eitizenship.

Probably the time iz appreoaching when the Dominiow
should. be given conirol over those domiviled within © its
shores im Tespect of eriminal acts wherever committed, but:
the obtaining of this power is of course a matter for thé

politician and the statesman and is somewhat outside our

scope a3 lawyers.—I1 am, ete,
’ ‘ H. F. O'LEARY.

- Law Societies.

CANTERBURT.

The annaal general mecting of the Cantarbury Law Bociety
was held in the Supreme Court Library omn Friday, the 20th
March, when the following officers were clected for the ensu-
ing vear: President, Mr. W. J. Hunter; Vice-President, Mr.
M. J. Gresson; Hon. Treasurer, Mr. B. Neave; Members of -
Council, Messvrs. R, AL Cuthbert, C. H, Holmes, F. D. Sargent,
W, . Sim, B C. 0. van Asch, and E. W. White; New Zenland
Couneil of Taw Reporting, Mr. Geo. Harper, Mr. A. T. Don-
neliy; Members of Council of N.Z. Law Society, Mr. . J.

isstue by Sir Rebert Stout. In Rex v. Lander referred to in

T think .ali would agree with Sir Robért

Beswiek, Mr. J. J. Doug’all and Mr. F. W, Johnston. )
LEO. D. J. DEVINE
: SOLICTTOR, ) )
14 BRANDON STREET b WELLINGTON -

has commepced practice st the above address.
' o "Phone 430,

P.0. Box 593.
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New '.Ze.a--l.a-l’l.d' |
~Law Reports.

i
1883-1924.

=

THE COU\TCIL OF LAW REPORTING FOR

\TE\V ZE AL;\\D has plea.qure in adwsmo the

- profession thnt it has made. arrangements with

Messrs Butterworth & Co. (Australia) lelted

for the re-print of Volumes of thg Law Reports

~ which have been out of print. C'ompletg Sets.

of the Reports from 1883-1924 are now avail-

able.

For information as to the purchase of these Sets refer-
ence is t0 be made to MESSRS. BUTTERWORTH &

- CO. (Austraha) Limited, 49-51 Ba,llance Street,

WELLINGTON.

P

DIGESTS: -

The Digest of cases between 1861 and 1902 is -

also available for purchase,
The Consolidated. Digest from 1903 to 1923 in-
c:lusive_is in course of preparation and nearly
éomplet_é. ‘It will be available for issue about
: May. '

CURRENT REPORTS:

Members of the prl)fess_ion are reminded that

the subscription to these Reports Is still £3 3s,
P postage extra.

Any further information will be supplied on. applica-

tion to the publishers, Messrs. Butterworth & Co.
_ (Australia) Ltc'f.. )

C. H. TRE ADV\"ELL

Tru”surer

TRECOME A SUBSCRIBER AND SAVE TIME

AND TROURLE.

N.Z.
| Rule‘s, " Regulations |
| “and By—Laws.

Bound and Indexed from 1916 to 1924

.Annua,l Subscription - 35/

The object of this pub]i_catim_} is_ to -
supi)iy Legal_Pz_‘aetitioners with & .
_i-epririt of those Rules of Court, - -

_. Regulsitioﬁs_ under Act of Parlia-

_ men’c.= By-Laws, etg_.} Which aré _of_._
.gen.efml interest and prae‘_cical.
.utility, _in..l.m.e.diately after p'qbli_ea- .-

tion of the Government Gazette.

A WORK THAT SHOULD BE IN EVERY

LIBRARY.

LAW BOOK CO. OF N.Z, LTD. |

ELECTRIC BUILDINGS 52 FORT STREET ' ':‘_

AUCKI.AND
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'ENGLISH AND
EMPIRE DIGEST

: q1 CONTAINS EVERY REPORTED CASE'

‘Henceforward no practitioner need fear being in 1gnorance of’ any
«case which may have a vital beafing upon hxs problem

: q] COMPLETE AND EXHAUSTIVE ANNOTATIONS.

These relate to all later cases in which the Courts have applied,
-approved, considered, followed, over-ruled, etc., the decision on the -
~ particular proposition. : -

I]] WILL BE ALWAYS UP-TO-DATE

The same system of annual cumulative supplements which has earned
the admiration of the profession in the case of ¢ ‘Halsbury’s. Laws of
England ” will be employed. ~

q LARGEST EDITORIAL STAFF IN THE WORLD.

The benefit of the combined labour of what is believed to be the largest
 legal editorial staff engaged upon one smgle work is offered to every
~legal practitioner. :

q TH‘? GREATEST LEGAL MINDS OF THE CENTURY.

Commenced under the direction of the late the Right Honourable the
‘Earl of Halsbury, the work is being “continued by Sir Willes Chztty,
Bart., and other dlstmgmshed lawyers ‘

'@ GENEROUS EXTENDED PAYMENT TERMS.

Inasmuch as this unique work is vital to the successful modern
practitioner, the publishers are offering it on terms which will be
easily within the means of every legal office.

PR SR A

Write to-day for Sull descrittive Brochure.

BUTTERWORTH & CO. (AUSTRALIA) LTD.
 49-51 BALLANCE ST., WELLINGTON, N.Z
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