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Court Sittings for 1925. 

COURT OF APPEAL 
THE 2nd DIvISION. 

SOPRRME COURT. 
ATJOELAND. 

At 10 a.m. on Tuesday, 24th Fsbmry; Tuesday, Dth 
June; Tuesdr~y, 1st Ssptcmbcr; Tuesday> 24th November. 

NEW PLYMOUTEI. 
4t 10.30 3..“1_ on Tuesday, 17th February; Tucsdsy, 10th 
Ivlav; Tuesday, 11th August; Tuesday, “4th Ncvcmber. 

GISRORNE. 

WANGA&. ” I 
at 10.30 3.m. on Tucsdap, 10th February; !cu@iay, 12th 
May; Tucsd~~. 18th August; Tuesday, 17th Xovember. 

PALMERSTON NORTH. 
At 10.30 a.m. on Tucsdny> 3rd Februnry; Tuesday, 5th 
l\inr; Tuesdnr, 4t,h .4ugm.t; Tuesdnv, 10th Novenl’bcr. 

WRIAINGTON. 

At 10.30 a.m. on Tucsaay, 24th February; Tuesday, 9th 
.June; Tucsdag-, 18th Au,rmst; Tuesday, 10th November. 

NLASTERTON. 
At 10.30 a.m. on Tucsdq iOth March; Tnesdny, 8th 
September. 

NELSON. 
At 10.30 a.m. on Tncsdnp, 21th February; Tuesday, 16th 
June; Tuesday, 24th Novcmbei. 

BLRNIIRIM. 
-At 10.30 3.111. ou Tucs<liny, 17th Fcbmary; Tuesday, 5th 
June; Tucsdny, 17th Sovcmber. 

OHRISTCWRCH 
At i0.3” n.m. on Tuasdc~y, 10th Fcbrunrg-: Tuosdny. I’th 
Mar: TUOS~~T. 18th Awust: Tucsdav. 17th Norc~xbor. 

At lo..30 a.m. on Wednesday, 4th March; Wednesday, 
lith June; Wednesday, 16th September. 

GRRYMOUTIX 
.4t 10.30 ~l.rn. on Wedncsdiay, 4th Nnreh; Wednesda?, 
17th June; Wednesday, 16th Septcmbcr. 

WESTBORT. 

at 10.30 a.m. 0” Tuesday, loth February; Tuesday; 5th 
Map; Tuesdar, 4th August; Tuesday, 3rd November. 

INVERCARGILL. 
at 10.30 a..m. on Tuesday, 24th February; Tucsdny. 19th 
May; TucsdsF, lSth August; Tuesday, 17th Xovember. 

OAMARU. 
At 10 a.m. on Wednesday, 4th February; Wednesdap, 
2rd September. 

EASTER VACATION. 

BENCH AND BAR. 
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Thomas for petiiionei-. 
Cunningham for respondent. 



same. The form ‘and/or’ is repELted in paras 3: 1: 5 and 6 
no less than sex-e* times. In each ease the word ‘“I’ only 

.,ytts rcquirea. The use of the fern, and/or in pkdings is 
;impropor; and in this ease is mithout any diseovcrable mean- 
ino 2: 

with regard to the demeanour of the respondent in tllc 
witness bc.~r whether the illusage by the husband must amount 
to legal cruelty the learnod Judge observed: “The demeanour 
~“f the respondfmt in the ,ritness box ,vas very “nsstisfaetory, 
.and it rould be unsafe to reiy npon her own cvidenee, if 
nnsupportcd. That evidenoe, ho~vevcr, is eorroboratod in the 
es~Bnti~1 points bs. the admissions of the petitioner sod by 
the description pren by her father of her condition on ar- 
rival at her huuse On 31st July; and, as Sir Joshua Williams 
J. remarked in Newell v. Newell 28 N.Z.L.R. S5i, when~ a 
womnn leaves her horn0 and goes ““t into t,jle niorld alone, 
then, unless there is a man in the background, there is a 

~fair presumption that she leaves her home bceause tile con- 
ditions there are intolerable. There is no suggestion of a 
msn in the prasent ease. 1 find that tile rcspondent~left her 
home bemuse of the petitioner’s violence end ill-usage and 
under a reesonable fear of further ill-asngo if she remained. 

It is not necessary to inquire nbether the iii-usage rrhieh 
I have found amounts to legal cruelty. RusseU V, ~.YWI 
18% P.p. 315. In that case 3 rife petitioned for restitution 
of eonjugrii rights and ther” was x cross-petition by the hua- 
band for judicial sepsration. The Court of Appeal dismissed 
both petition and eross~petition. The husband uosueee~sfully 
appealed to the House of Lords 1SOi AC. 305, but there wa 
no appeal by the wife against the dismisrti of the petition 
for restitution. The grounds of the decision of the majority 
of t,hc Court of Appeal, Lindloy and Lopes, L.J.J. arc summed 
up at p.p. 333,335. The passage is too long for full citation 
snd I Till eontont myself by *aying that the rw.s0ns givvcn 
“*ply cq”3.“~ to the present stab2 Of the 13” in this country, 
nr+? by quotmg the f”uo,ving passage from p. 334 “By 8°C. 
tion 5 of the let of 1SS4 disobedianee to a dccrce for resti- 
tution of eonjugd rights is equirnicnt to desertion rithont 
cmsc. If tbercforc, the petitiomr obtains n decree for resti- 
tution of e”nju@ rights, she -sill at one” bc entitled to in- 
stitub a suit for judieiai separstion for the statutory $eser- 
tion crcstod by the bet of loss& nlthough she; could nor; un- 
aer section 16 of the ~~atrinioniai Causes’bst mi, have 
obtained such a dccrcc for desertion w-ithout c:;,ux. ,Fe an- 
not think such 8 result m3s FYCT intended. or t~hatddie neees- 
sit? of proving absence of rossonable eausc KU i$~qAed to 
ba tak”” away. It soems to us that six” X%34, nod bg necer- 
sary implication, the court must have porcr to refuse z de- 
cree for restitution whcrescr the result of such decree would 
be to compel the cou,rt to treat “Ill? of th” spouses 3s dc- 
serting the other nithout ressonablc C3UEC. contrary to the 
red truth of the Ca.S”.” Scetion 3 Of our Dirorec and xatrc 
monixi Cnuses amendment l&et 104” is for this purpose in 
effect the same as Section 5 of the English Set of 18S1, and 
Section 6 of ““I *et “f 190s is in the sane tern15 BE section 
16 of the Endish -<et of 1537. 

Russell v. Russell TV55 decided in lY95. The ease Of Mac- 
kenzie 7. Mackenzie 1895 A.C. 384 TrLS decided in tb” SBTrlC 
roar. That WB_S an appeal from the Court of Session, Scot- 
land, in a proeewling by an appeilant for adhcrenee, tb” 
equivalent of restitntion of eonjugni rights in Eogiand. The 
Lord Ordinnry and three out of four .Judges of the Court of 
Session held that the sords “reasonable ean~e” in t,he Act 
of Seotiand signified some icsser “cession for the wife’s leav- 
“g her husband’s home than wouid bc aecepted as a good 
answer to 3x1 action of a4lherenee, and that the words rrere 
in no sense toehnienl. The east is discussed in NemeU V, 
Newell (Supra 661) where the learned Judge quotes with 
approssl the “pinions of Lord Herschel1 and Lord Ashbournr 
that eonduct short of legal cruelty may ho n good ground 
for refusing a decree in such cases. In Butland v. Butlam 
20 T.L.R. 729 a decree for xstitution of “““jugal rights ~3: 
refused to a nife ah” drank to excess and had boon guilt* 
“f @Ipsiezl vioienee short “f iegai emoity. Fisk V. Fisk 122 
L.T. SO3 is a similar c5se. 

In Miner 7. Miner xm! G.L.R. 338 Chapman a. hold that 2 
nifc n6.i hsa left her husband bocaure of his “““duet. thoiigt 
not smounting to legal cruelty. aas justified in lea&g him 
IO that case. as in this, the wife had applied to a Ma&rat< 
for a reparation order which was refused. 

On the view I have tsken~ of the evidence the petitionel 
is not entitled to the decree asked for and the petition till bs 
dismissed. The petitioner must pay the respondent’s cost: 

ES5 snd $10 10s. for second da?, mith disbursements and 
RitmSseS expenses to be filed, by the Registrar.” 

Solicitor for~petitionor: 0. S. Thomas, Chriatehnreh. 
Solicitors for respondent: Cunningham & Taylor, Chtist- 

:hurcb 

Ostler, J. Fob. 24, 25, ,925. 
Nwv PIymouth. 

SOTRY -v-. MILES AND ANOTHER. 

Whether & niortgagce solicitor may charge prolit costs for 
work done in protecting his seeurityP 

In England there is statutory provision regulat+ the 
right of 8. ~“lieitor tm~tec and a solicitor mortgagee to charge 
profit costs. See ststute, 38 rind 5’2 1%. Cop 25. 

In New Zei~land there is no similar statutory provision. 

IX. F. Johnston for defendant the,solieitor mortgagee: The 
English decisions on the question that, were pi>-on before the 
sta~tute of 18% were founded on the misting prsetiee of the 
Taxing Mastor in England and as tbc practice in New Zea- 
land is different the reason for adopting the English dings 
is not svaiiable in Xew Zealand. The different practice sup- 
ports a different ruling. 

OSTLER J. refused to adopt the assumption that t: Fhf; 
lish deeixions rcstcd soMy on English praeriae. n 
point the ioarncd Judge sad: 

“Having enrcfuiiy read the authorities I am of “pinion that 
in England beforo the law nrns aitcrcd br Statute it ass a 
elearl~ est,ablished prineiplc of qnity: and, not merely an 
estnblmhed praetiec that a m”rtg%gigee solicitor could not 
charge profit costs agninst his mortgagor for rrork done in 
protecting his security and I SW no reason n-hy that law 
should not be bcld to provail in Non Ze&,nd. A firm of 
soliciton of which tx” members are t,hc mortgagees can 
chug” costs for such nork but the mortgitg”” partners “an 
take no part of such costs. On the authorities it is clear 
that so ~inueh of the profit costs as miounted to the propor- 
tionnte shnrc of the t”” partners in the amount charged 
(5-l OR. 2d.) could not Iegniip bc ehargcd, sod judgment 
must b”,‘fircn for the plaintiff for that amount whstever 
it is found to ho. 

It is suggcstcd that this Court has no jurisdiction in this 
action to talrc oognissnee of, this claim in respect of costs, 
nod that the only proecdurc xv&iiable for attaaking the bill 
of costs is under the Lnn Practitioners Act. I sm of opin- 
ion that this is not so. Whore a mortgagee has made a 
ehargc in his neeounts which he is not entitled to make at 
km, and has retsincd moncya of the mortgagor to cover that 
charge rhe mortgngor ma:- sue for the ree”ve,>- of that money 
and this Court has jurisdiction to gire judgment in such an 
action. 

Solicitors for p&r&E: Gove& Quillian 8: Hutchen, Sew 
Plymolith. 

Solicitors for defendants: Fullerton Smith & Co., &IIS*“‘~. 

In an opposed appiiention for an Extension @tier under 
the Xoortgsger Final Extension Act. 19%: the afidarits in 
reply to the sppliestion had not been filed and remed until 
the morning of the hearing. The affidavit of the mortgagee, 
in particular, contained a nnmbor of serious allegstions 
against the mortgngor, and “3s of su& 8 nature as to take 
the m”rtga&“r by surprise. The mortgsee” refused to con- 
sent to nn sdjournment to enable the mortgagor to invesii- 
gate the allegstions. and vished to bare the s&cation dis- 
posed of immediately. 

Boy, for the mortgagor, cited R.40& and submitted that 
the mortgagee’s affidavits, having only been filed ssd served 
that mo,ting, could not be read. 
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THE TRUSTEES EXECUTORS AXD AGENCY CO. OF 
T.Z. LTD. I’. GUTIIXIE AXD OTHERS. 

the suecesrfu, npplielnt 
one week’s notice of 5°C: 

To ensble him t” pursue stock 
City boundarp Anderson “btnined 
Council to do so in .kbe folioming 1 

Chrilst~church City Ccnnei?, 
Tosn Clerk’s Office, 

Christchurch, parts of her residuary estate. The te&trix be& by &;I 
ing Apsley and the furniture and effects therein to, her 1. ,. 



“-” -..; ...~~ ; 
he purported to do so. All ihat happened ras that Anderso: .~ 

PNIGHTLY NOTES. l&u& 31, 1p25 

It is proposed iu this paper to cxaminc “The 
Chacls Transfer &t 1924” as a specimen of legis- 
lation. xud in order to prepare t,hc ground a short 
survey of the sereral prerious acts of legislat,ion 
and of t,he conditions leading thereto is given by 
way of preface. 

The first. step of the legislature was the passing 
of “The Bills of Sale Act. 1656” based on the Eng- 
lish Act of.‘1854 These Acts excluded from the de- 
finition of person,zl chattels “any stock OP produce 
upon my farms .or lands which by virtue of any 
covenant. or agrcement~‘or of th’e +stom of the conn- 
try ought not to be remored from any farm where 
t.hc sane shall be at t,hc time of the making or giv- 
ing of such bill cf sale.” 

The reason for t,he act wm anonneed in the pre- 
amble which is as follows “Whereas frands are fre- 
quent,ly committed upon creditors by secret bills of 
sale of personnl chattels for remedy m-h-hereof be it 
enacted. Etc.: 

In the early days of the Dominion (t,heu Colony) 
staple csports were wool. whale oil and whalebone. 
and as it was not possible as the Inw then stood to 
give ,security o~x~’ prop&y not, then in the posses- 
sion of t,he would-be-grantor the “Wool and 02 
Securities :kt E&S” TV~S passed to enable t,his to 
be done. 

The dwelopment~ of sheep ear>-kg eountrv pnr- 
tieularly in Canterbury and t,he impecnnosit~- of the 
farmer led to the custom of the man v<th capital 
bnying sheep or $att,lc and letting or bail& them 
Tao n practical farmer on shares. pnd in order t,o 
give due protection to the ownw of the stock so 
bailed and also to let, the world know that t.he par- 
ticular stock awe not the property of t,he lran who 
had possession of them “The Bailor- of Sheep and 
Cattle Protection Act 1865” was passed. 

The growth of wheat on a large scale for export 
led to “The ~4gricultnral Produce Lien Set X370.” 

The necessit,y for bringing mortgages of stock and 
cattle into line with Bills of Sale led to “The Mort- 
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gages of Stock Registrat~ion Act LS6iI” which re- 
pealed t,he “Bailers of Sheep and Cattle Act X%5.” 

/, 
/ 

Various amendments and intermediiat,e consolida- I 
tions wxe made from ,timc to time, and in ISSO / 
“The Chatbel Seawities Ac,t ” of that gem consoli- 1 
dated illto one Act. t,he law ,in relation to the charg- / 
ing or bailing of cha,ttels. lcacing its to the convey- 
ancer to draw- the Bill of Sale mort$agc or bailment 
of stock or ehatt,cls. wool lien: oil bon: bone lien or 1 
crop lien to suit t,he circumstances of each indir- 1 
idual ease. 

In 1~889 The Chattels Tvusfcr Act, of that year 
superseded tlx Act of lSS0 and int.roduced t,he sys- 

/ 

t,em of implied covcnanta powers and condit~ious. 
That system no doubt saves a certain xnount of i:.k 
and paper. bnt it is oprn to t,he grcnt disadvantage 
that the man who signs the +xt st,at,utory form 
has no knowledge of the obligations which he is tak- 
ing upon himself. 

In the year 1895 t.hc Chattels Transfer Act was 
amended by establishing in law a very 
position namely that the term 

peculiar pro- 1 
“Chattels” ineluded i 

*‘book and other debts.” The author of t,his amend- /~ 
ing Act stems to have misnnderst,ood entirely the 
condit.ions which the sereral Acts of Icgislatiou were 
intended to a.lle&tc or remcdv. One XY.YRS to enable 
security to be given over cc&in classes of property 
not yet in being: and another wvns to protect an owls- 
CP 01’ mortgager in relahn to his property which /~ 
he permitted to remain in the possession of another. 
Thns, a farmer beeamc cnablcd to siw a valid charge 
OV~P the ensuing crop of wool then growing on his 
sheep or over the crop of wheat to bc taken from 
his land: and the bailoy or mort,pa:ec of srock or i 
chat.tels haying duly vc&t,cwd his sceurity was pro- / 
tected if ihe bailce beexmc bard~ru~t. Instrnmenls 
of bailment or mortgages not reylstcred WCT~ de- 
&red void as against. an OfEeial Assignee t,hus es- 
tablishing the “appaxnt~ possession” or “order and 
disposition” conditions of t,he Ba&mptcy Acts, and 
as a,gainst a sherif? leaving execution: thus protect- 
ing t,he iunocent crcdi&r ,who lent money t,o the 
debtor on the faith of a, shoxy window display with 
no encumbrance disclosed on search being made in 
the proper qwnter. Book debts cannot be runde the 
snbject of an ostentatious display of apparent, wealth 
and as to charges or assignments. the law protects 
the diligent creditor who sires all necessary notices 
without delay. 

g-ranted by a company immcdintel~ upon the ..,yi 
registration ot such security in the manner provided ~yf? 
by the said Companies Act 190s.” The Companies :$ 
act 1908 requires reglstraiion of every “mortgageFe,” :-ii 
but the word “secnrity” is not used in that act. ;$j 
There are two points calling for criticism, the one~;~‘?~ 
that the draftsman has note ,nscd the appropriate :.i;$ 
term “mortgage,” and tht: other that. this subsee- ;:$; 
tion is really an amendment to the Companies Act Z; 
1908 and not being noticed in the We of the aet i,$tf ,” 
is another pitfall for the nnwnry student, who when ::::i:, 
stndying Company Law would nercr think of look- i,i$ 
ing for it in a Chatt.els Transfer Act. i The practice of amending statntcs by &uses in :,:;::? 
other statutes not in Paris materia is ,onfo?tunately ;,;$ 
too common at the pwscnt tinw, and in the net now : :il. 
under eonsiderat,iou there arc other insta,nces. For i’$: 
instance Section 57 sxbseetion C-L) shoald have been ‘ii, 
an amendmerit~ t,n the IQnrkrnptcy Act 1908: and ?!$ 
Section 59 to The Companies Act 1908. : “;: 

Section 12 direct,ing a separate register to be kept j :;; 
in the chief town of each Prox?ncinl Districts to be :a ,: >?. 
available for search introduces an clement of dan- ig 
ger. The assumption was of COUI’PE that wit,h a ,rep.,~!!$ 
ister in the chief town. SCB~C h there would be sti- $8 
fieient, but it would seem that something iI1 the ~;~!fi 
nature of a fool’s paradisehas been ereat,ed because I:?‘< ;-i 
at the time of search made in the chief tovn: there ;::g 
may have been registered in the local office some :b 
instrument of charge particulars of which were still :$ 
in course of transmission to the chief tow-n. ., I 

Section 17 (1) seems in riew of the maxim omnia. ,f:j< 
rite esse aeta to be wrplusage. 

The Chattels Transfer hct 1921 is “Au Act to 
consolidate and amend certain Eanctments of t,he 
General Assembly relating to Chattel Securities and 
the Transfer of Chattels.” The tcvm “Chattel Secw- / 
ities” is not to be found in the t,ities of any of t,he j 
former Acts, though it, was nsed as the “shoi? title” ( 
of t,he Act. of 1SSO. In St,atntes mos: particularlgz / 
the language should be literar\- Eu@lish and exact. / 
The term ii Chat,&1 Secnrit~ies”‘is simple slang. 

The definition of SC chattels’ ’ is no longcv burdened 
xitL the inconsistent addit,ion of “book and other 
debts,” but t,hat class of property is dealt with by 
Sections 31 an+ 32. 

The definition of an instrument is any bill of sale 
etc. “that tnnsfers or purports to transfer the pro- 
perty’in or right to the possrssion of chattels whether 
pern~anently,” etc. It moaid thns be seen that Sec- 
tion 1S de&ring unregistered “instruments” void 1 
does note apply to a mortgage charge or assignment 

; _~l’ of book debts unless the opening words of Section 
31 (1) “Booli or other debts shall be deemed to be. / 

In section 26 following the consolidators of 1908 $j$ 
when the? replaced the specific nnmerieal indicator ;::::i 
of two preceding sections by the wo?ds “the three ::;f: 
last preceding sections” the compiler of the present $4 
act has repeated the error in number and i% expres- ;&+; 
&on. There cannot. be’“three last sections” bnt it ?+i 
would beg quite proper to speak of the “last thrfte $i! 
se&ions.” 

The addit.ions made to section 29 by t,he Amend. ?$ 
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If the sheep on Whiteacre are mortgaged to 9 and ’ 
:~ ihe m”rt,gsgor c&nes into pqssession of Blackacre c 
/~‘~ and moves sheep from Wbiteacre t” Blsckacre, he F 
‘: not only commits a brcaeh of t,he implied covenant, , L 

udt to iwnovc t,he sheep. hilt, the mortgagee Can 
i~‘~~ claim the sheep so rembyed. New supposing he buys I I 
? further sheep and puts them on Blackacre and mart- ’ 
,!, @g+s t,hem separately, and a search shows the mort- 
:’ gage of the mort,gage 011 Whiteacre and en@lirg 
:: discloses the fact that the mo?tgagcd sheep are still 

running “11 Whiteacre. A Ml in market prices may 
,‘: reduce the calue of each flock below the amount of 
:,:~’ the charge there”?, has the mortgagee of the Black- 
“: acre sheep any &urn against t.he Xbiteacre sheep or 
‘,: vice versaQ 
:,~ This w@.l seem to be an “pen question. 
,’ Section 41 (1) suggests that, the draftsman was 
,,: under a misapprehension regarding t,hc rights cf a 

~mortga,pee of sheep with respect to the wool grow 

, I 

/ 
: : ing on such sheep. By the mortgage the sheep are 
:,, as@& t.o the mor%yagee, and are his property sub- 
~! jeet to the mort.gagor‘s right, of redemption. It fol- 
” lowi thcr, that. the wool graving on the sheep is the 

prop&y of t~he mortgagee and mast be dealt with 
:, as he may direct. There is then no neecssit.y for his 
,,’ taking a w-001 lien which implies t.hat the growi11.g 
;, wool is not his property. S&ion 40 confirms thus / 

view as it cspre‘ssly forbids a, mortgagor of shee,p 
giciug a wool lien w$hout the consent of the marl- 

/ 

gagec. 
It would hax-e been move mcthodicxl if t,he proui- 

~sion of snbsectiou (2) of section 41 had been in- 
:, cluclcd in t,hc T,t,h schcdnle as an implied coscnant. 

Section 57. The word “customary” is out of place 
z;, here. “A cust,om is a pnx+icular rule which has 
::, existed either actnally or pnxnmpti~wly from time 

/ 

::~inlmemorial” (IO Hals. para. 418). The appropriate 
li adjective is “usual” as signifying a hiic purchase 
.~ agreement ix a fowl &ahlisbed by local usage. 
1: The essence of t,hc Acts upon which the Chat,tels 
‘, Transfw Act, 1924 was founded was registration. 
::, thns atiording puhlicit?:. Snhsection (3) dispenses 
:’ with t,be necessity for registration of “a customary 
i, hire-pu~hasc a~rccment and such an sgrcement~ is 
I not aa “instnlmcnt” as defined in Seetioz 2. Strict, 
:’ adherenec Tao recognised principles of regist,ration 
i, would require the euactment~s in section 57 to have 
:, hcen made eit,bcr in a special act or in an amendment 
:: ~$0 “The Sale of G~oods Set. 190%” 

/ 

The suhscct,iou (6) coMains the objcetionablc fea- 
tures of snbstitaiing the Governor-General as a, 
Jndge of fact. and a consequent cspounder of the 
law, thns vxwpin~ the functions of a judge and 
jury. 

S~lb~eet~iou (7) purports to make a serious alt,er- 
ation in the law wlat,ins to fixt,nres as between 

,~, vzndor and purcbnscr and us bctwceu mortga.gor amI 
mortgagee a,nd afr’ords csecllcut opportunlt~y for 
fraud. 

The “miss<ou from s&ion 53 of the proviso which 
: was part of t,be enrctnwnt as it, appeared in section 
‘. 52 of t,lx Act, of 1908 is a consequence necessarily 

following the covenant to hc imp&cd in mortgages ) 
of sheep requiring “the grantor t,o deliver t,o the 
grx,tee t.he wool shorn from such sheep” (Sec. 41 
(2)) hat while n mortgagor will he liable (a) to 
imprisonment. if he sells t,hc wool taken from sheep 
xi-bich are in law the property of his mortgagee or 
(h) to an action for breach of corewant, the Act 

:: throws no obligation on the grantee (01’ mortgagee) 
_I to account to the grantor for wool so delivered. 

NIGHTLY .NOTES. Xorch 31, 192.5 

A consideration of t,he contents of the Fontih 
iehedule does not fall wit,hiu the scope of this paper 
;eeing t~het t,hep are capable of modification. They 
;honld he carefully stndicd by a drnftsmnn when 
;ettlins any particular iustrument~ and he modified 
IP denied as occasion a(?mds. 

Dear K.Z., 

~The Temple. London. 
4th Fehruarv 1925. “I 

Over here. to the accompaniment of t,errific gales, 
sheets of r&, warm summer days. hard frosts and 
fog impenetrable, we pnmsue cur legal bnsiness, 
which is of a dissipated aatuvcz at this time of year, 
and mainly dccentrclise& Thus, for all that we 
have rceently appoint~ed. as I nicntioned in my last, 
two additional Judges. to-&y vc hare only four “P 
fiw left over from t,bc Circuits t,” sit in London. Two 
of t,hesc are siiiiug iu the Divisional Ccurt,. at date, 
hearing appeals from t,he County Conrts. Their de- 
cisions ore not. of great material import~ancc. hning 
regard t,” the limitation of the amounts which may 
be inrolnxl in County Court actions; hut nowadsps 
t,heir jndgments are w 11 worth watching. since they 
“ft,en decide interesting points of law and lay down 
rules for our guidance which are none the less nse- 
fnl because they arise from litt,le casts. I will take 
c3rc to report, t,o yen. from time to time. any essen- 
tially interesiing points the:7 d&de. The present 
opernt~ions and the fut~we outlook of our County 
Cowt system are matters of a greater impo:tanee 
bhan is gcnwally realiscd. Historicall>-, ~“u will re- 
eollcct: there was first the practice oi rrying all 
minor causes in l.oeal Courts; I refer t,o the past 
t,imes, in T+-hich the goin.- of circuib was a regular 
and thorough ent,erprisr 11, t,he life of every e”mm”n 
law nun and in jyhieh at. evwy &size town of any 
importance t,herc was .always a full list of civil ac- 
tions to be tried. \\-,it,b t,he snrwth of railway se?- 
vices and the increased accessibilitp of Londonr a 
centra,lisation took pluee. and only pro&&l cities 
of the size of Manchcstcr: I&-crpool, Kcweast,le and 
Birmingham ret&cd any suhst,ant,ial amount of 
work. There followwl the institution of the Count,y 
Court sT-st~em. >vith t,he lat,er extension of its juris- 
diction; and to-day n-c hart the position thai: the 
latter tends to an nlto@hrr new and wider clcwlop- 
lncnt and the esisicnw of tbr smaller Assix rcntres 
is thrcatcned with oxt,inction. Within a rear or two 
the question will_ it, is certain, he definitely dehat,ed 
aud precisely legisl&ed fey ; w-hot the ultimst~e nr- 
rn~~ycmcnt may be it is qute impossible to fo%sccl 
owng to the prenlenee of tvo diarnctrica!ly “p- 
posed and kee+y canvassed views as to the conti;ru- 
nn:c I :’ discont~mnanec of the complete circuit sys- 
t,em fin saying that, for the moment, onr work is 
dissipnt,cd and decent~raliscd: I refer to the fact that. 
zs is wxml at this time of ycm; me hnw not only the 
eircnits in full blnst bnt also the Brewster Sessions 
proeceding in every qnarter of Ensland. Liccusing 
work is not; of conrsc: of an27thing like its old in- 
tensivencss, t~hc early rnsh of compensation x%-or-k 
having ceased and a more gradual process of exiine- 
tion of licenses haring become est,shlishrd. How far 
this latter is to he disturbed by new legislation has 
vet to be seen. The Bishop of Oxford’s Bill, involv- 
&np many drastic alternatives, was not wconraged 



l~shrrl the same design but was nblc t,o show t,hst he 
had not got at it by appropriating -4’s original, of 
which he knew not&ing. A.: its was held in the Chan- 
ecry Division by Russell J.. had no right to restrain 
B. nor any other remedy nt law-. Lastly. in the case 
of In t.he Estate of the Rt,. Hon. A. H. Chichester, 
Third Baron Templemore (January 26th) the juds.- 
nxnt of Horridge J., in the Probate Court, afforded 
an illust,ration of the prineiplc that when a will his 
not forthcoming at tha dcnth of the festator. the 
prcsxmpt,ion is tha,t he dent,roycd it in his lifetime 
animo revoocnndi. but that, this presumption is cap- 
able of being rebut,tcd. The fact. established bp 
cvidcncc. that within bx:n days of his death the tcs- 
tator had discussed t,he lost will with his sons: with 
whom he remained till his deat,h apon t,he most af- 
fec?ionnte terms. and had described it as rcprcsent- 
ing his test~amentarp intentions. was held to be 
enough to rebut the prcsumpti& in t,his ease. 

good 

* t 
Upon other sub;&. me arc glad to knon~, at this 

end, and you will no doubt be glad to know. at your 
end, that the promotion of Sir Hugh Fraser Tao the 
Bench is not t.o deprive us of t,he boon of his learn 
ing. in t,he lnw of defarunt,ion. B new cdit~ion of his 
Principles and Praetiec of the Law of LibeI and 
Slander being announced to be likely to emerge from 
the press at any moment,, now. As t,o the appoint- 
ment. of new Judges. the subject is not a dead one. 
even yet,, a very forcible plea nom being promoted 
for the appointment of yet another. to cope with the 
congestion in the Admiralty Court,. A Memoritil, 
over t.he signature of Sir Leslie Scott IX. and ~4 
officials of every body of auy influence in legal-corn- 
mereial circles in the City, emphasises the uniqut 
repntat.ion which this Conrt has earned for itself 
throughout, the maritime world; so much is this thf 
caw (state the Nemorialist,s) tha,t it is looked upor 
as almost an int,ernational Court: and it way cer. 
tninly be ,said that the efficiency of its proeednr~ 
and t,he wisdom of it,s jnd~gmrnts have done much tc 
improore conditions of t,raffie at sea. the world over 
You will probably share the pride in this. which tht 
Xemorialista themselves openly entertain_ and yet 
mill be impatient with t,he niggardly spirit_ of cheez# 
paring economy. which alone stands in the way 0: 
the proposed measure and then establishment ,of : 
system by which t,no JudgesP of the Probat+Div 
orce: and Admiralt:- Division: are mavked in priorit: 
for Admiral work. I confess that my own riews o 
5 too rigorous economy in narional espcnditnre hav 
considerably changed, siner I retnrued to Engllan~ 
and to mr ouerwhclming taxes! >\part iron that 
you may take it that: in legal n+tt,ers. commereia 
and maritirnc affairs assume au CVCI‘ increasing im 
portance, and more and more atlention is being fo 
cussed upotl them. This is a subject of imperial im 
port and. it map bc said. of imperial enconrsgcment 
in which you will bc as interested, sentimentally ant 
materially~ as we a,re. It is releranb to mentidn tlia 
a new edition of Steven’s Elements of Xercantil 
Law is also promised at an early date. 

In ihe less responsible aspect of professional A! 
fairs_ re are all being kept aiive and agoa byth 
renewal: not Togo early: of t.he publication of cartoon 
of OUP luminaries. The best are yet to come_ and, t.h 
Law Journals it, a,ppears, is only at t,he be@nning~6 
it’s campaign of invigorating hnmonr. Too long hav 
me &parted from the good old da,ys wkeu “Spy’ 
(Sir Lesliti Vard) kept ns all happy and smased’$n 
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New Zealand~ 

Law Report,s. 

0 
1883-1924. 

9 

THE COUNCIL OF LAW REPORTIKG FOR 

NEW ZEALASD has pleasure in advising the 

profession that it has made nrrangemenis with 

Messes Butt,ervvorth & Co. (Australia) Limited 

for, the re-print of Volawes of tbe Law Reports 

which have been out of print. Complete S&s 

of the Reports from 1883-1~924 me now nvail- 

DIGESTS: 

The Digest of CBSCS betrem IS61 and 1902 is 

also available for purchase. 

The Consolidated Digest, from 1903 to 1923 in- 

clusive is in eonrse of preparation anal nearly 

complete. It will bit available for issue about 

Nay. 

. . 

CURRENT REPORTS : 

Members of t,he profession are reminded that 

the subscription to these Repor:s is still $3 3s.. 

postngc extra. 

lW,COME A SUBSCRIBER ‘AND SAVE TIMI 

AND TROWLE. 

Rules, Regulations 

land By-Laws. 

Bound and Indexed from 1.910 to 1924. 

: ‘, A&al Subscription 35/- 

.The object of t,his publicat~ion is to 

supply Legal Practit~ioners vith a 

reprint of those Rules of Court, 

Regulations under Act of Parlia- 

ment, By-Laws, etc., whi& are of 

genersl interest and pmetieal 

utility, immediately after pnbliea- 

tion of the Government Gazette. 

9 WORK THAT SHOULD BE IX EVERY 

LIBRARY. 

LAW BOOK CO. OF N-Z., LTD. 
ELECTRIC BUILDINGS, 52 FOE-i STR%!ET 

AUCKLAND. 



ENGLISH .AND 
;,;~ EMp~I.RE DIGEST ,( 

q CONTAINS EVERY REPORTED CASE. 
. Henceforward no practitioner need fear being in ignorance oft any 

.case which may have ~a vital beafing upon his problem. 

91 COMPLET E AND EXHAUSTIVE ANNOTATIONS. 
These relate to all later cases in which the Courts have applied, 
approved, considered, followed, over-ruled, etc., the decision on the 
particular proposition. 

91 WILL BE ALWAYS UP-TO-DATE. 
The same system of annual cumulative supplements which has earned 
the admiration of the profession, in the case of ‘I Halsbury’s Laws of 
England ” will be employed. 

91 LARGEST EDITORIAL STAFF IN THE WORLD. 
The benefit of,the combined labour of what is believed to be the largest 
legal editorial staff engaged upon one single work is offered to every 
legal practitioner: 

41 THE GREATEST LEGAL MINDS OF THE CENTURY. 
Commenced under the direction of the late the Right Honourable the 
Earl of Halsbury, the work is beingcontinued by Sir Wilkes Chitty, 
Bart., and other distinguished lawyers. 

41 GENEROUS EX.TENDED PAYMENT TERMS. 
Inasmuch as this unique work is vital to the successful modern 
practitioner, the publishers are o&ring it on terms which will be 
easily withm the means of every legal office. 

Trite to-day for full dexrititiue Brochre. 

BUTTERWORTH & CO. (AUSTRALIA) ~LTD. 

49-51 BALLANCE ST., WELLINGTON, N.Z. 


