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TLESDAY V[AY 12 1920

COURT OF APPEAL

Sim, J. _ o Mar. 24; Apnl 28, 1925.

Reed, J. :
Adams, JJ. LONG AXD HANNA v. BARKDY
Gstler, J. AND OTHERS,

Will—Testamentary capacity—Onus probandi—TLiability of
being displaced by slight evidence—$Standard of testamen-
ta.nr capacity-—How fixed—Best clags of e\ndence—Mental
ineapacity arising from drink.

This was an appeal from Herdman J. ard was allowed.
The learncd Judge made an order recalling and ecancelling
Probate of the will of Martha Ann Barker deccased on the
ground that the testatrix at the time she made the will by
reason of senile decay no longer possessed that scund mind
and memory essential to testamentary capecity. It was from
this order the appeal was made. The Coutt of Appedl review-
¢d at length the cvidemee given in the Court below and held
that the testatrix was nol suffsiing frowm’ the dw.sab]htu.
al]ch.d when she made the will in question.

Luxford and Beckerleg for Appellants.
Meredith for Respondents,

ADAMSE J. delivered the judgment of the Court and made
the following interesting references to the law applicable to
a proper comsideration of the easc.

““The law applicable te-cases of this type is well settled

~and it ix therefore not neceaﬂry to review the authorities.
When a testamentary instrument is ekallenged on the ground
of testamentary mcapamtv it must be shown to the satisfac
tion of the Court that at the timo when the instrument was
executed the testator had a scund dispising mind and mem-
ary; thal he oot orly knew the preper objects of his bhounty,
but also tie extent of his property. In Jarman on Wills, 6th
Edu. p 48, it is said that ‘the general rule is that the onus
probandi lies in every casc upon the party propounding a
will, and he must satisfy the conscience of the Court ‘that
the instrument. so proyounded ig the last will of a free and
capable testator. Buf if a will is rational on the face of it,

and appears to be duly executed, it is presumed, in the ab—_
We take |

sgnee of evidence to the coatrary, to be valid.’
that to be a correct statement of the iaw, addirg oaly this,
that the presumption of testamentary capaecity is, ke all
other presamptions of fact, Mable 1o be displaced by siight
evidence. !

The learned Judge referred to previous wills made by *he
deceased and how she had treated her different children in
these and the disputed will aad then added:

f“We have, therefore, a testamentary document rational on
the face of it and duly executed, and which . the light of
the surrounding circumstances appears to be a 1enx
disposition of the property, The facis in relation
paration and execution already referred to a:
be expected in the case of a testator of norm

capacity. - But the question of testamentary

been put in issue the evidenee ou that point nust be (.{LI'C-_

fully considercd. 1t has always to be remembered, however,
that the standard of capeacity s not fived by any Tale of per-
fection. Many persons whose intelligesve is of a low order
are nevertheless competent to make a valid will.. The follow-
ing passage from Williams or Executors 13th Edn. (1921)
B-p. 26-27 wmay be cited a3 indieating this: *So it is faid down
by Erskine J., in delivering the opinion of the Judicial Com-
mittee of the Privy Council in Harwood v, Baker, 3 Moo

P.0. 282, 200, that in order to comstitute a sound disposing -

mind the testator wmst not only be able to understand that
he is by his will giving the whole of his property to the ob-
jects of his regard but must also have capacity to compre-
hend the extent of his property and the nature of the elalms
of others whom, by his will, he is excluding from. partieipa-
tion in that property On the other kand it must be observed
that mere weakness or infirmity of understanding is no ob-
jertion 40 o man’s disposing of his estafe by will, for Courts
cannot measure the size of people’s understanding and eap-

_acities; nor examine into the wmdom or -prudenr:e of mén in

dlSpo:,mg of their estates.” . . . . ‘If a man,” says Swin-~
burne, Pt., 254 Pl 3, ‘be of 2 mean undcrstandmg (neither
of the wise sort mor of the foolish), but indifferent as:it.-
ware, hetwixt a wise man and o fool, yea though he rather
inchine to -the foolish sort, so. that for his dull capacity he

-might worthily be called grossum caput, a- dull pate or a

dunce, such & one is not. prohibited from making his testa-
moent.’

“4On this guestion of mental capasity it is plain that,
other things being equal, the best evidence is that of trained.
observers who have had the advantage of personal observa-.
tion and knowledge of the persons whose eapacity is'in issue,
at or about the time of the execution of the will. For this
reason amongst others great weight should be given to the
evidenee of Dy, Gordon, and the Matron of the Hospital, and
Messrs. Andrew Hamna, 8., Hanna and C. P. Nutsford. Ex-
perienee shows also that the evidence of members of the
family, however honest they may be, is more or Jess liable
to.be affected by interest or prejudice, particularly in cases
sueh as the preséut, where a certain amounnt of feeling is
found to exist.’

The learned Judge then reviewed ut great length and de-
tail the whole of the evidence for and qgamqt the appellants’
ease.

With regard to certain allegations that drink was in some -

measure responsible for the deficiont mental capaeity of the
testatrin the learned Judge made the following comment:
f¢The probqb'htm: are that, acquiring the habit late in
life, she would We more suscoptible to the effects of .the
liguer, and be affected by compuaratively small guantities.
Atr times, becoming more frequent with o growing habit, she

would be more-or less under thé influenee of Hguor. Thisis - -

confirmed by the cvidenee of Amy Barker and the three

. respondents ‘who were living in the home with her.

““The distinetion between mental Incapacity aristog from
drinking and ordinary. incapacity from insanity was dis-
eussed by 8ir John NMicholl in Avery snd chers . Hil 2 -
Add. Ecel, Cas. 208; In cases whers .mental pereeption is par-
tially paralysed by indulgence in lignor, the person affected
nay exhibit all the signs of failure 6f memors and incoher-
ency in specch of which the witn speak in this case and
may also behave in-a c¢hildish or foolish manner, such as is

deseribed. But this partinl paralysis is temporary and passes . -

off as the alcohol is dISﬂp'l‘te(l "

Selicitors for appellants: Fitchets Rees & Luxford ;&uck-
land.

Splicitors for rL:pGndUntS Meredith & Paterson, Auckland.

SUPREME COURT

Sim, J. - : Ap.
Adams, J. .
Ostler, T,

6, 28, 1925.°
HOLLOWAY v. JUDGE OF THE.COURT OF
ARBITRATION AND OTHERS.

Arbltratmn Court~5ec 92 Industna.l Conciliation a.nd Arhi-
tration Aet—Power to order shops to be closed on Saturdays
at 1 ,cm. as weil as on statntory half-holidays.

Motion for order for cortiorari to remove into the 'Supreme

‘Court for the purposc of quashiag it an order made hy the

Court of Arbitration smending the North Can ierbury Grocers”
Assistants and Drivers Award. - Clauwse 1 of this  Award

contained a provisien to the effeet that in fhe aren to which

the award applied, Saturday should be deemed. to bBe the
xtatuterv hali-holidey.

“ ednesday had heen ‘declared to b the statatory half:
holiday under the Shops znd Offices Act 1991-1922.  The

Court of Appeal held that the Court of Arbitration had no-

jurisdiction to alter in this way the stmtutorv half-koliday:
Fielden v. Holloway, 1924 G.L.R. 524
of Arbitration made an order uunder Sec. 92 of the Industrial
Concilintion and Arbitration Aet 1908 awmiending the award
by striking out Clause I, and substituted ancther provision
which did not eontain the objectionable provision.
new clause grocers’ shops in those portions of the area in:

which Saturd*w is the half-holiday. are to be closed from © .

1 pm, on Raturr'iav- and in those portions of the area im.’
which Saturday is not the statutory half-holiday the shops '
are 1o be closed from 1 po. on Saturdays and also on the
statutory half-holidsy.
licving ther occupier from the obligation from .closing on
the statutory half-holiday if he clects to .zive  the motice
provided for in See. 14 of the Shops and Offices Act arzd
observes ‘Saturday in licu-of the Statutory half-holiday. -

This provision iwas made in spite
the fact that in two of the boroughs within the ATeE:

«nercupun the Court.: -

By this

There -is- however -4 proviso re- .
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Cuthbert for the plaintiff: The Arbitration Court had no
Jurisdietion to make the order. See. 14 of the Shops and
tion with the statutory half-holiday and the Arbitration
Court has mot the power under Sce. 69 %o interfere with
these rights in such a way.

Donnelly for the defendants. .

-BIM J. delivered the judgment of the Court in which he
satd: “*It is elear from the memorandum: subicined to the
order that the objeet of the Court in framing the order
iz this way was to foree occupiers in those parts of the
area where Wednesday or Thursday was the statutory clos-
ing day to clect under Secction i of the Aet to close on
SBaturday in licu thereof. The Court has thus sought to do
indirectly what the Court of Appeal held it could not do
direstly, npamely to alter the statutory closing day. In
cur opinion the order made by the Arbitration Court was
a valid exercise of the power conferred hy Seetion 85 of
the SBhops and Offices Act, That section is quite genmeral
in its terms and gives the Court power to fix the closing
hours of shops on any working day. The only limitation
which, in effect, Section 14 imposes on this power is that the
Arbitration Court is not entitled to substitute explicitly any
other day for the statutory clesing day, and is not entitled
to authorise an occupier to keep his shop open on the after-

- noon of the statutory closing day. . There is, however, noth-
ing, we think, in Scetion 14 which prevents the Court from
‘exercising the power conferred by Section 69 in sueh o way
as to foree oecupiers to clect to observe Saturday in lew of
some other statutory closing day. In our opinion, there-
fore, the Arbitration Couvt hag. interpreted rightly the

. power conferred by Secetion (9 of the Shops and Offices

Act.

‘‘Buat even if the Court had been wrong in its interprota-
tion of the statuie, it is clear, we think, that Section 93
of the Industrial Conciliation and Arbitration Act 1008
would -kave been a bar to interferenee by this Counrt by
certiorarl o7. otherwise. I aceept the imterpretation put
upon -that section by AMr, Justice Salmond in his judgment
in the casc of New Zealand Waterside Workers' Federation
v. Frager (1924) G.L.R. 139, namely that so long as the
Arbitration Court keeps within the limits of the jurisGiction

entrusted to it by the Legislature, its proecedings and judi-
¢ial acts within those limits are not subject to the examina-
tion question or eomtrol of any other Court, whéther on the
ground’ of error of law or faet, irregularity of procedure,
defect of form or substance or any other ground whatever:
Now in the present ease the Arbitration Court had-jurisdie-
tion, undér Section 69 of the Shops and- Offiees Aet, to fix
the hours of closing for the specified shops. The complaint
made by the plaintiff is that in exercising that jurisdietion
the Court did not give proper c¢ffect to. the provisiens of
Seetion 14. © If that had been so, it would have been only
an crror of law in eonnection with a question which the
Court had to determine in the course of exercising its
jurisdicticn, namely the proper eonstruction of Sections 14
and 69 of the Aet.  To hold that in such a case this Court
could interfere by certiorari would be to repeal, in cffect,
Scetion 96 of the Industrial Conciliation and Arbitration
Act. : i ) )

““We think, therefore, that tae motion for = writ of

- gertiorayi should be dismissed with costs £19 10s. to the

defendants.”’

Solieitors for plaintiff: Garrick Cowlishaw arnd Co,
Christehurch. ‘

Rolicitors for defendar:=: A, T. Donnelly, Crown Solicitor,
Christechureh.

Alpers, J. April 5, 22, 1925.

Wellington.
ARMSTRONG v. KELLEHER.

Licensing—To aid counsel assist and procure—To commit an
offence—TUnlawfully on licensed premises—Licensees’s duty
to ekpel—What necessary.

Appeal from decision of Stipendiary Magistrate at Wel-
lington and was allowed. The facts found by the B.M. were
as follows In respect of a charge agninst the respondent
as licensee of the Albert Hotel of aiding counselling and
procuring onc Hill to commit an offence ete. viz., th cotfence
of being found unlawfully on licehsed premises at a time
when such promises were required by law to be closed,

At about midnight on November 28 a party of 5 were
driven to respondent’s hotel by Hill in his motor car, They
koocked at a side door and asked to see the respondent who
had in fast gene to bed. The night porter cndeavoured to
stop them; but they pushed past him and went to the re-
spondent’s bedroom.  Four members of the party were
personal friemds of the respondent; the fifth was an ae-
quaintance who desired a room $o that he might stay the
night.. A room was alleted to him and he went off to bed;
the other four stayved in the respondent’s room talking with

‘him. for -some two - hours. Therce was some ale-in the room

and he treated each to a glass; several times respondent
pressed the party to go home poiuting out that their friend
had got his room anl was in bed. Eventually they pro-
mised to go nome if he would treat them to another drink.
The respondent refused to get out of bed to fetch liquor;
but he gav- the key of the storercom to twe women of the
party and told them if they liked to feteh two bottles of
beer he would treat them to it.  The women obtained the
bottles of ale from the storeroom and a portion of it had
beon copswmed when the police woere heard knocking at the
door; the four visifors thereupon left the respondent’s bed-
room =id. quitted the. hotel by ancther door. The police
officers found respondent alone In his bedroom; four empts
glas four empty ale bottles, ‘one full bottle of ale with
¢k drawn and. one small bottle of whiskey partly full,
were found in the room.  Throughout the time the four
visitors were there, the respondent did not leave his bed;

‘the beer consumed was given to thom as his guests and

he - did not drink anything himself.

The four visitors were each subsequently convieted and
finad for being on licensed premises after closing. hours in
breach of Scetion 194 of “The Licensing Act, 1908.77

The Magistrate dismissed the charge.

Macassey for appellant.
Perry for respondent. -

ALPERS T in allowing the appcal said: ‘I am of the
opinien that the inference drawn by the Magistrate from
the faets found by him is erromeous in law. . Counsel for
the respondent irn support of the Magistrate’s decision Te-
lied ‘mainly upor Regina v. Coney § Q.B.D. 534, the well-
Enown prize fight case, and in particular apon this passage
in the Judgment of Hawkins J. (page 537)..  In my opin-
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ion, to constitute an aider and abettor some active steps
must be taken by word, or action, with the intest to insti-
gate the principal or principals. Encouragement does not of
neeessity amount to aiding and abetting; it- may be inten-
tional or unintentional, & man may unwittingly snesurage
another iz fact by his presence, by misinterpreted words
or gesture, or by his silepce, or non-interfercnee or he may
epecurage intentionally by coxpressions, gestures, or actions
intended to signify approval. In the latter casc he aids and
abets, in the Former he does not,

“This iz a statement of the law in broad and genmeral
language; but it iz not exhaustive of the cases that may
arise. Here the respondaent was not merely a person present
as a spectrtor, he wag the person in eontrol with o very
ejear duty to exercise contrel.  In Du Crog v, Lambourne
1967 1 K.B. page 40 the owner of o motor ear was held to
have been rightly convieted of ajding . and abetting the
offence of driving ot o speed dangerous to the publie, The
appellant in that ease sat on the front seat of the car

beside the driver; he uttered ne werds and made no gesture.

either of pzotewf or, encouragement. But Darling b SRYE
(at page 48): ‘The appellunt was the owner of the car and
in eontrol of it, and he. was therefeve the person te say
who should drive it. The ease finds that he allowed (I em-
phasize that) Miss Codwin. to. do s6; that he knew that
the speod qwas d.mwm'ous and that he could and ought to
have prevented itt

““The Magistrate in this ease is of opinion that the re-
spondent showed ‘looseness and lack of eontrel,” but adds
that his ‘chief eforts, if inadequate, scem to “have been
dirceted towards. getting  the visitors to depart. Section
187 of ‘The Licensing Act, 19008,7 anthorises the licensec to
tura out of his housc any persons whose presence there
would subject him to a penalty and the police are bound
to assist him in . ejecting. them. Yet these people were
allowed to remain on the premises for some two hours. The
act of giving the kews of the storevcowm to the two women
in order that they tmight fvt(h more beer was surely ‘in the
nature of & voluntary act’ and aided and ab(‘ttetl thcm in
attaining  the only purpose for which they
to obtain drink. Counsel for respondent sought to Quppmt.
the Magistrate’s decision on the further ‘mr{ alternative
grounds (1) that Hill and the other three persons were bona
fide guests—and 50 committed no offence, (2) that if they
did commit an offence it was complete the moment they

entered the door and foreed tho:r way past the night porter _

and %0 the respondent could mot faid, assist, mun&cl or pro-
cure’ an offence which had been eommitted befors he ever
knew of their prescnee on the premises. As to the first
submigsion the four persens hud pleaded guilty to being un-
lnwfully or the premises and had been convieted by the
Magistrate who tried this ease,  They had clearly come to
the hotel at that late hour for ne other purpose than to ob-
tain liguor and the respondent could not, even though ther
were his personal friends, convert them inte ‘gucsts’ by
giving them liguor, as is suggested, in orvdee to hribe them
to go Leslie v, Clarke 32 XN, 7L R, 067, As to the second
contention the offenee to which these four persons pleadaed
guilty is not constituted until they are ‘found’ upon the
premises: (Morsk and another v. Jomes 27 T.L.R. 421}, And
ceven if the offence were constituted when they ontercd
upon the premises, it continued 11l they Ieft.

“I am of .the opinion, therefore, that the respondent
should have been conv 1(‘(011 and that the appeal shonld be
allowed with £7 7s. costs.’

Bolicitors for appellant: P. 8. K, Macassey, Wellington.
Solicitors for respondent: Penry ‘and Petry, W dlmnton.

MaeGregor, J. May 1, 8, 1925,

Wellington.

MARLBOROUGH ELECTRIC POWER BOARD ~.
TRALIAN MUTUAL PROVIDENT SOCTETY
AND THE ATTORNEY-GENERAL.

Local Bodies Loans Act—Sec, 9—Whether terms mandatory
—TIrregularity in notice of. proposal—Cured by Ovderin-
Council-—Whether Court has jurisdiction to gueation some.

ATS

hAn originating summons was issued by the plaintiff uander
the
inter alia whether an Orderin-Council was cffective to cure
an Irregularity in proc¢eedings taken to raise a loan for the
plamntiff. Tt was admitted that there was an irregularity
in the statutory notice of the propesal for the loan and
the proposal itself as they did not state as was the fact
that it was proposed. to prowde a smklng fuud for the re-
payment of the loam

Declaratory Judgments Aet 1908 to have determined .

Evans -for the plalntxﬁ.
Cooke for the defendant soeiety.
Currie for the Attorney-General.

MacGREGOR J. after vemarking that the provisions of
See. 9 of the Loeal Bodies Act 1913 were mandatory as
was already - decided in Gisborne-Borough: v. Auckland Pro-
vincial Patriotic Association 1916 N.ZI.B. at p. 221 by
Cooper . J. said with reforence to the offectiveness of the
Order-in-Couneil: ““This Order-in-Couneil is ex facic good,
and does in precise terms validate the proceedings taken
for raising the loan in guestion. At first sight, therefore
it would ecrtainly appear that in terms of Section- ITI the-
validity -of the proceedings or of the sceurity for the Iloan
cannot now he questioned on the ground of the irregnlarity
or defeet referred to in the first question.
before me, however, exception was taken to the Order-in-
Couneil by counsel fur the Attorney-General, who was sexv-
ed with these proceedings as repre%entmv the inhabitants
of the locality affected by the lcan.  He contended that

“thp Order-in-Council- was altra vires and of no legal cffect -

on two grounds: (1) That the defeet or irregularity com-

cplained of wus of teo grave 'w nature to be dealt with-

under Sedlion ITI, and (2} that the Governor-General should
not in the eirenmstances have been satisfied that the rate-
payers had not been misled,  After consideration I am not

at all eonvineed in the present case that either of these
Even if T were so satis-, - |
fied, however, T do not think that T would have power in .

gronuds bhag been substantiated.

these proceedings to lisrogazd or set aside on either ground
an Order-in-Council duly promulgatul nnder Section IIT. Tt
appears to mec from the innguage of the section that. by’
statuté the Governor-General himself is made the. sole judge
in the matter. Tt is for him alone to determine whether or
not the. irregularity or defect discovered in the proecdedings.

'is one w hich comes within the wide purview of Scetion TIL

He it iz who has to be satisfied that the ratepayers have not:
been misled by the irregularity or defect in question. Once’™
he is so satisfed by his advisers, then he may in. kis-dis-

~eretion validate the proeecdings by Order-in-Coungil, as 'he .-

hos dome in the recent ease, and thereupon the validity ef
the procecdings or of the soeurity for the loan ‘shall not be -
questioned’ on. the ground . of such irregularity .or. defect
This Court has I think no jurisdiction to sit in appeal from
the Governor-General’s decision in the matter, as T am in-~
vited to do in the preseat casce.
the resmalt would be that an Order-in-Council under Section
IT1, instead of prowing a pratection to mortgagees, would be -
in effoct a delusion and a snare to all persons iending money
to local bodies. In my opinion the Court cannot in these
proceedings ‘go  behind or guestion  an  Order-in-Counneil -
gazetted under Seetion ITI, which is good on its face ™’
Plaintiff Board to pay £3 8s. costs to each defendant.

Solicitors for the plaintiffs: Burder Churchward a.nd RBeid,
Bknhmm
Holicitors for th(, AM P Sovicty:
and Blair, Wellington.
Solicitors for the
Office, Wellington.

Chapman Skerrett Tripp

Attorncy-General: The Crown -Law

Sim, J. .
Reed, .J.
Ostler, J.

Mar. 26; April 2171925
SAUNDERS v, DISTRICT LAND REGISTRAR..

CHURCH PROPERTY TRUSTEES v. REGIS-
TRAR OF DEEDS. .
Municipal Corporations Act, 1820—Sec. 335—Subdivision

—DMearning of,

These two eases were taken together and imvolved the
proper eonstruction of Sec. 385 of the Maunicipal Corpora-
tions Act 1920 The faets to adopt the nords of Hls Honour
Mr. Justice Sim are:

In the cascs now before the Court there has not. -
heen anything, 1 think, which brings them within the
section as thus interpreted.  All that Mr. Saanders
did was to sell part of his holding witkout any imien:
tion or-idea of selling the balance. In the other case
the Church Proportv Trustees, being the owner of 2
bloek -of about 70 aercs of land, offered the whole
bloek for sale by public tender. o satisfactory offer
was reeeived for the bipek. The Christchurch Drain:
age Board then mnegotiated for and bought a small:
piece of the block for the purposes of the Board., *Af-. -
ter that' Canterbury College offered to purchase s
further portion of the block, which was selected and.
defined by the College ‘u,tmg by its Chairman. ~ This

ofi"tr was aceepte& Sub:-Lquentlv the Tn‘stees recewed-

At the argument

If the law werc otherwise, . -
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can offer from one Daniel Xeil to purchase the balance

of the block, and this offer was accepted. The posi-
tion with regard to these sales i1s thus stated in his
affidavit by Mr. C. P. Smith the Church Steward to
the Trustees:

11. That none of the three sales was made on a plan
of subdivision for sale previcusly prepared or ap-
proved by the Plaintiff, but ir each case the pur-
chaser selected for itself or himself the piece of land
it or he desired to buy and om its own initiative ap-
proached the plaintiff with its or his offer to purchase
the picece of land it or he had so selected.

i12. That prior to such sales the plaintiff had. not
formulated or adepted any scheme or plan for the
subdivision of the said block for the purposes of sale
but was desirous of selling the whole in cne block
without subdivision and none of the sales was made
pursuant to any scheme for disposing of the balance
of the Jand save and except the final offer of Daniel
Neil which was for the balance of the land left after
the sales previously made to the Drainage Board and
Canterbury Coillege respeetively.

Saunders iz persom. -
Andrews for Church Preperty Trustees.
Fair for defendants.

The Court unanimously held that there was, in neither
case, a subdivision within the meaning. of See. 335

SIM J. after discussing the effect of it ve T is and
Overend 21 N.Z.L.R. 3%4: In re Gaulter 22 N Z.1L.%x 787: In
re Palmer 23 N.Z.L.R. 1013: Riddiford v. Mayor oif Lower
Hutt 24 N.ZI.R. 54: In re Land Transfer Act 25 N Z.L.R.
383: made the following observations: :

fThe decisions in the eases already mentioned, in o far
as they can be applied, ought to be treated, I think, as aun-
thorities in the comstruction of section 335 of the Munieipal
Corporations Act 1920. This was not disputed by flounsel
for the District Liand Registrar, who, however, soughi to dis-
tinguish them by saying that the laoguage used in section

. 335 was not the same as that contained in the sections of

the Public Works Acts already referred to. Seetion 335
‘deals with the case of an owner who proposes to subdivide

his land for purposes of sale lease or other disposal. It does.

not say ‘subdivide into allotments,” and this, it was argued,
made the decisions inapplicable, so that the section ought to
be read as imposing the duty of submitting a plan and get-
ting it approved in every case where an owner proposed to

deal with any part of his land by sale lease or other dis--

position. It is difficult to understand how a subdivision
eould be made other than into allotments, znd the subse-
quent part of the scetion makes it clear that this is what
the Legislature meant, for there is to be ‘a plan of subdiv-
ision- showing the several allotments.” 1 think, therefore,
that the subdivision contemplated by the section is & sub-
division into allotments, and that this expression must be
intorpreted in accordance with the decisions already referred
-to. In ordexr to cemstitute such a subdivision it is not neces-
sary to have any laying out of a mnew road, and to that
extent the decision in Riddiford v. Mayor of Lower Hutt, 24
N.Z.L BE. 54 is inapplicable But there must be something
more than & proposed sale lease or other disposal of part
of a holding, the owner intending to retain the balance for

- himself. That is the result of the decision in In re Francis
and Overend, 21 N.Z.L.R. 304 and In re Gaulter, 22 N.Z.L.R.
787 when applied to seetion 33577

His Honour then referred to the particular facts of the
two cases and coneluded his Reascns thus: ]

fThe sales were thus all separate and independent trans-
actions, They were not part of any scheme of sabdivision
on the part of the Trustees, and in my opinion there has not
been any subdivision within the meaning of the seetion. This
view of the matter is supported by the opinion expressed by
Mr, Justice Williams in the case of In re Palmer, 23 N.Z.L.R.
p. 1020 to the effect that sales made in this way would not
have come within section 21 of the Aet of1900. It is sup-
ported also by the apswers given by the Court of Appeal
in In re Land Transfer Act, 25 N.ZL.R. 385 to questions
5, 8 and 10.

“¢T think, therefore, that in Saunders’ case an order should
be made directing the Registrar to register the Transfer, apd
directing the costs of botk parties to be paid out of the
assurance fund Mr. Saunders’ costs should be fixed at 20
‘guineas and disbursements and the Registrar’s at £15 15s.
¢¢Tn the other case an order should be made deelaring that

the Defendant was not right in law in refusing to register
the conveyanees in question. As there is no fund ount of
which the costs of the originating summons can be ordered

to be paid, the parties will have to pay and bear their own
costs. . ’

REED J. held that exawmples might be multiplied to show

" that unreasonable results would flow from construing the

seetion in questien in the way contended for by the defend-
ants. ‘‘Such 2 construetion,’’ he said, ‘‘of the -section
therefore, would mean that rights, which already existed
before the Statute was passed, would be taken away and

‘that the Legislature had eracted that which was nnreason-

able and opposed to natural justice. Are then the words of

- the Statuic so plain and unequivosal that it is clearly mani-

fosted that sweh was the intention of the Legislature?

A comparison with a Statute with provisions in pari ma-
teria with the provisions of the Municipal Corporations Act
is imstructive in considering this question. The Public Works
Aet 1902 provides in Section 2 for the case of an ‘owner of
any land who selis any part thereof’ and in Section 3 ‘where
land . . . . is subdivided into allotments for the purposes
of sale.” Herc there is a clear distinetion made between the
two cascs that of an owner who sells a part of his land only
and of one who subdivides into allotments for sale. Sectiom
2 includes all sales of land whether = piece only or a sale on .
a subdivision, whilst Section 3 deals only with sales on 2
subdivision, The different meanings to be attached to-these -
two sections is clearly pointed out by Williams J. in In re
Land Transfer Act and Public Works Act 25 N.Z.L.R. 385,
399 where in comparing the sections he says: ‘The section
(section 2} applies equally whether the land is subdivided
into allotments or whether the owner sells only a single piece
of it.? If in the present case the Legislature had intended
to provide for the case of ‘an owrer of any land who sells
any part-thereof’ the use of the words would have masdle that
intention clear, it cannot therefore be said that the words
that are used are so clear and unequivoeal that, in spite of
all absurdities that would fellow, the construction contended
for must be placed upen them.

Again, in the Public Works Act Amendment Aef, 1900,

Section 20, theve is this provision: ‘In every case where the

owner of land hereafter subdivides the same into ailotments
for the purpose of disposing of the same by way either of
sale or of lease ete.’ . :

The meaning of the words ‘subdivides the same into al-
lotments for the purpose of disposing of same by way of
sale’ was considered in the cases of The Mayor of Welling-
ton in re Francis & Overend 21 N.Z.L.R. 394, Gualter v. Dis-
trict Land Registrar 22 N.Z.L.R. 787 and In re Transfer to
Palmer 23 N.Z.L.R. 1013 o

Althopgh- the learned Judges that formed the Courts in
these cases. were not, in all matters, in accord, in no judg-
ment is there anything inconsistent with the observation of

- Williams J. in the last mentioned. case at p. 1030 as fol-

lows: ‘It eannot be said that if a man has a piece of land
which he advertises for sale as & whole and then sells a part
of it, that in any business sense therc has been a subdivision
of the land into allotments for the purpose of disposing of
the same by way of sale, and that the part sold is ome of the
allotments. :

I am of opinion, therefore, that if a persen, owning land
within a Yorough, sells a part of it and retains the balance
he does not thereby subdivide his land for the purposes of
sale within the meaning of Section 335 of ihe Municipai
Corporations Aet 1820, In order to bring 2 sale of property
within that seetion therc must be something in the nature
of & secheme or plan of subdivision, the public being Invited
to purchase by referencc to such scheme or plan.’’

Solicitors for Saunders: R. L. Saunders, Christehurch.

Solicitors for Church Property Trustses: H. D, Andrews,
Christehureh. -

Soliciters for defendsnts: Crown Solici-or, Christchurch.

Sim, J.
Adams, J.

Mar. 13, April 8, 1925
] Christehurch.
HOBBS v. SHIELDS.

Negligence—Contributory . negligence pleaded—Effect on
appiication by defendant for judgment or nmonguit. .
The plaintiff riding a motor bicycle collided with the de-

fendant driving 2 moter ear at the intersection of twe roads.
He alleged negligence on the part of the defendant and sued
for damages. The defendant denied negligence and pleaded
contributory negligence. At the frial the jury found for the
plaintiff and awarded damages. The defendant obtained
leave and moved for judgment Tor defcndant or. nomsuit. or
failing either of these then for a new trial on the groumd
that the verdict was against the weight of evidence.
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Twynekam for Plaintiff
Themas for Defendant.

SiM J. delivered the judgmen® of the Court. A new trial
was ordered.  As is usual in such cases the Court did not
discuss the ¢vidence, The learned Judge made the following
comments with regard to the application for judgment for
defendant or nonsuit: The ground on which the first two

applications were based was that ‘in the evidence of the.

plaintiff and of his witnesses contributory megligence was
diselosed on the puart of the plaintiff.’’ But, as pointed. out
by Mr. Boven iz his work on Negligenee (3rd ed.) p. 128,
‘Cromtributory vegligence implies a prima facie case estab-
lished by the plaintiff. To displace a prima facie case by
showing contributory negligence implics & prefercuce of one
of two iiffering views. - This preference is the prerogative
of o jury.’” It follows from this that the defendant was
not entitled to have the case withdrawn from the jury at the
elose of the plaintiif’s case, and is not entitled to have the
question of the plaintiff's alleged megligenee determined by
this Court on the prescnt moticn. The defendant’s appli-
cation for a nomsuit or a judgment in his favour is, there-
fore, refused. i

Holizitor for Plaintif: Roy Twyncham, Christchoreh,
Solicitor tor Defendant: Charles 8. Thomas, Christchureh.

Alpers, L. April 23, 1925.

CLARE v. DILLON AND ANOTHER.

Trustee—-Breach of trust—Deed of covénant—FPower of sale
in will—Sec. 54 Property Law Act—Meaning of—Insti-
gating requesting or consenting to breach of trust-—Where
legal and illegal part of covenant are severable.

Action for moneys due under Decd of Covenant which the
defendunts pleaded constituted a breach of trust and was
therefore not binding on them. They were cxecutors of the
will of Alfred Dillon deceased the sale of whose property
had given oceasion for the execution of the Deed of Cuven-
ant in guestiozn.

Harker for plaintiff.
Strang for defendant.

ALPERS J. sald in reference to the power of sale in the
will ‘whick was practically identical with the wording of
See. 52 of the Property Law Awy 1908 that it authorised
them to sell. upon ‘‘any speeial conditions as to title or
otherwise.”” Commenting on the effeet of this the Jearned
Judge said: ‘*And this, it is suggested, wonld warrant al-
most any terms they pleased as to time and ednditions of
payment. EReliancce is placed upen Quill v. Hall 10 G.L.R.
530 which decides that in such a case as this the sale and
mortgage are to be regarded as one transaction and that o
trustee is justified uwnder such a trust for sale to sell for
terms other than ¢ash. Counsel for Plaintiff urges that the
decision must be read subjcet to the limitations -expressed
iz the judgment of Cocper J.: ‘In my opinion, therefore,
trustees for sale with pewer fo invest on mortgage of real
property have power when sclitag the trust property to al
low a proper preportion ef the purchase money to remain
on mortgage. Their duty is to see that the amount so al-
lowed to remain on mortgage does not exceed the amount
which if the property hazd been an indepeadent property
they could. as trustces properly advanes out of the trust
funds of the estate.” The result of that case is, howewver,
fairly stated 1a two subscqueat eases. In re Bllis: Ellis v.
Ellis 17 G.L.B 384 and re Heargarty 1916 G.1L.R. 199 nei-
ther of which was sited by Counscl. In the former case Mr.
Justice Chapman citing Quill v. Hall says (page 383): ‘The
expression ‘sell or otherwise convert into money’ was not
however intended to compel the Trustees to sell for cash to

the detriment of the estate. Tt left it open to the Trustees-

to make the best sale they could in accordance with the
mode in whick such sales are usually cffected in this eoun-
try.’ No doubt the statutory margin of seeurity for trust
investments is intended to guard against the very oscillation
of ‘boom’ and ‘slump’ which occurred here: but a sale on
o 23 per cent. deposit where the vender does not part with
the title reaily involves no risk to the trust estate and the
Court would prebably in the circumstances have given its

approval to the sale on the terms proposed. - The Court’s

approval was however in fact not applied for: the parties
preferred to compromise the difference hetween them and
that faet is sufficieat consideration to support the covenant.
In so far as the Decd of Covenant is an sgreement on the

- platforms, and  machinery for passenger traffie;’” ) -.

§ to pay to one heneficiary eash ia full . |
for his share, .in-preference to.and at the expense of the
other eleven :beneficiaries, it does, no doubt, constitute a -
breach of trust.’’ ) R

The leatned Judge then Teviewed the evidence and found
that the plaintiff had not ‘‘instigated or reguested’’ the
breach of trust. He said that a cestui que trust dees not
instigate request or comsent in writing to a breach of trust
merely because he becomes party to a document which is
subsequeatly acted upon by the other party to it in sueh 2
way as to constitute a breack of trust. In re Somerset, Som-
erset v, Barl Poulett 1894 1 Ch. 231 per Lindley L.J. at. 265,
He added: “*Nop doubt the Deed of Covenant is o semewhat
lposely drawn document and here and there o sentence lends
colour to the construction the Defendants seek to plice upon
it, It is mot however, to be looked at piecemeal but as a
whole and. its legality will be presumed against the Defend-
ants’ contention, Paragraph ¢ was cvidently intended by
the plaintiff’s solicitor to guard against the possibility that
the document might be construed in the sense now contended
for by the defendants.” The Court never lends its aid to
the commission of ‘o breach of trust and therefore does not
deerce performance of a contract which involves ome. But
looking at the document. in its cntirely and giving due
weight to the presumption of legality.”? ... . . ““‘Where you

cannot sever the illegal from the legal part of a covenant,

the contract is altogether void; but where yon can sever -
them. whether the illegality be ereatéd by Statute or by
the Common Law you may reject the bad part -apd retain
the good. (Willes J. in Pickering v. Ilfracombe Railway 1863
37 LT CP.123). . .

A mortgage for example granted by a corporation may be
ultra- vires as a charge upon the property mortgaged and
yot be valid as to the covenant for repavment.. (Payne v
Breton 1858 27 L.F. Ex.:493). So here, we may rejeet the
agreement, if agreement there be, to pay the plaintiff out: -
of the trust fund and leave hinding upon the deferdants
that which they contend is only a sccondary lability—the
obligation to pay out of their personal shares.”? R

Solicitors for the plaintiffs: Les Mackie Harker & McKay,
Walpawa. T _ ’ )
Soliciter for defendants:. 8. W. Strang, Waipawa.

Stout, O.J. . Mar. 20, Ap. 21, 1925.°
Sim, J. . Wellington.
Beed, J: ATTORNEY-GENERAL AND OTHERS V.
Adams, J. MAYOR AND OTHERS OF CITY OF -
Ostler, J. : WELLINGTON :
Trust—For benefit of inhabitants—WVague and indefinite—
. Wellington .City Reserves Act, 1871--Tocal body loan—
‘‘Particular purpose’’—Whether proposed . elevator or. lift
is within - ‘‘improved access’’ wunder heading *‘Street
Works,”’ . ) R

The evidence of this ease was taken before Stout, C.J3.,
and then reserved for consideration of the Full ‘Court. The-
statement of facts is: taken from the judgment of Reed, J.

The ratepayers of the City of Wellington have authorised
the Wellington City Council to raise a loan of  £129150
In respeet of a purpese designated on the voting papers s
Proposal No. 2. - Tt is headed *‘ Strect Works’? and. the de-
tails are subdivided as follows: Permanent Road paving,
then follows » list of streets; New Read Brooklyn to Vogel-

town; Stormwater Drainage and Foreshore Improvements .. |

Island Bay; Improved access to Roscncath; New Road to
Khandallah; Widening Evans Bay Road from Oriental Bay
to. Kilbirnie; Widening Luxford Street; Widening Adelaide
Road; Road to Xarori via Raroa Road. : o

The City Gouneil having reccived the approval of the
ratepayers to Propesal No. 2—Strect Works, it.is entitled
t0 raise the loan and proceed with the works ineluding -
““Improved Access to. Roseneath.?’ : R

It is proposed to carry out this work.by means of a: eon-
trivance that will lift passengers from. the Oriental Bay
Road to the heights of Rosencath on an inclined place at
an angle of 34 degrees. It will enable passengers o travel
from Oriental Parade to = certain. Crescent, Ag to- the
nrame to be applied to this contrivanee, there has been mueh
contreversy, witnesses for the plaintiff eall it a tramway

“and witaesses for the City Couneil say it is a lift ot ele-

vater, I think it would not be. improper to describe it

. by either term; in any case I think it comes within the

class: of vehiele deseribed in Seetion '172 (4) (n): of the -
Murieipal -Corporations Act, 1920, as ‘‘elevators, moving:
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The projected scheme mnocessitates the use of a certain
part of the Town Belt. = This part is vested in the City
Couneil by virtue of a Deed of Conveyance dated the 18th
January, 1883, executed by Sir James Prendergast as the
officer’ administering the Government for and on behalf
of the Queen. . It should have been-conveyed in 1871 hy
~the Superistendent of the Province of Wellington in ac-
cordanee with the provisions of the Wellington City Re-
serves Act, 1871, but was omitted from the conveyance
executed in pursvance of that Aet. By virtue of the
ffAbolition of Provinces Aect, 187377 thizs land became
. vested in Her Majesty. . The Deed recites these facts and
proceeds: :

““And whereas the Corporation are desivous that the
said parcel of land . .. should be conveyed to them
wpon suck trusts and for such purpeses of publie
utility to the said City of Wellington ard its in-
habitants as are hereinafter declared concerning the
same.’’ The habendum is ‘*To hold the said parcel
of land and premiszes unto the Corporation subject to
the provisions of ‘The Wellington City Reserves Act,
18717 . . . upon trust for the use and benefit of the
inhabitants for the time heing of the said City of
Wellington in such marnner as the Corporation shall
from timeJ to time direet and deeclare, but neverthe
less . . 7 :
Then follows power to use the land as a quarry.

Taylor and D. S. Smith for plaintiffs.
O’Shea and Hemery for defendants.

SIM J. agreed with .the judgment of Reed J. on both
questions. On the question of the -comstruction of the
conveyvance from the Crowr, Sim J obscrved: By Section
4 of the Wellington City Rescrves Aet, 1871, the convey-
ance has to be ‘‘upon such trusts and for such purposes of
public utility to the City of Wellington and its inhabitants

~.a8 shall in and by the deed or deeds of conveyance thereof
be expressed and declared.”” The trust declared by the
conveyance was this: ¢“‘Upon trust for the use avd benefit
of the inhabitants for the time being of the said City of
Wellington in such manner as the Corporation shall from
time to time direct and deelave.’” A frust for the use and
benefit of the inhabitants of the City of Wellington was,
it was gargued, & good charitable trust, while a trust. for
purposes of public utility would not he a good charitable
trust, for the rcason that there might be seme purposes
of publie utility which were not charitable. In connection
with this question Counsel referred to the judgment of
Lindley L.J. in In re Macduff (1896) 2 Ch. 451, 466, 467.
“The digtinction thus scught to be established by Mr. O’Shea
way be sound, but, in my opinion, it does not help his vase.
In order to comply with the reguirements of the Statute,
the conveyance must selcet one or more definite purposes of
public utility to the City of Wellington, whether chariiuble
or not, and declare these to be the purposcs for which the
iand is to be held. But the conveyance has not done that,
because the purposes of publie wtility for which the land is
to be held are just as vague and indefinite as they were
before the conveyance was made. I think, therefore, that
the eonveyvance dees not comply with the Act of 1871, with
the result that it is void: Queen v, Hughes, L.R. 1 P.C. 81;
.. -Solcitor-General v, Mayor of Wellington, 21 N.ZIL.R_ 1.

REED J. said inter alia: ‘“The plaintiffs claim that any
expenditere y the City Council on the proposed scheme

" would be ultra wircs as not having been authorised by the

ratepayers. - It is contended that the heading to Proposal
No. 2—FfStreet Works,”” and the nature of the other pro-
jeeted works grouped under that heading, limits the powers
of the City Council in providing ‘improved aeccess to Rose-
neath’ to actual works on streets, as for instanee a rtoad
or stre.t to Roseneath, and that the scheme is not a street
work., If there had been a separate proposal ‘Improved ae-
cess to Roseneath’ with a speeified sum of money allocated
“to it there is mo doubt that the Couneil could have earried
out any scheme which would provide ar-ess. I think there
is no necessity to deseribe with particularity the means
that a local body proposes to adopt to carry out the “partieu-
lar purpose’ required to be stated in complisnce with the
provisions of Section 9@ (a) of the Local Bedies Loans Act,
3913. Io In re Wanganui Borough Council (1922) N.Z.L.R.
500, 505, Mr_ Justice Sim held that the Act did not re-
quire = Council to specify with particularity and preecision
the actual proposed cxtensions of a tramway system, that
it would be sufficient o specify generally extession of tram-
way system. So in.this case 3t was unnccessary fov the

i

Morrison, Wellington,

Council to specify the means 1t propozed to adept to improve
the access to Roseneath. This being so, does the fact that,
instead of making it a.matter of a separate proposal, it is
under the heading of ‘street works’ and is grouped with
a number of undoubted street works, restrict the City
Couneil to providing the improved aceess by means of a
street? I think that the heading taken in conjunction with
the grouping undoubtedly limits the powers of tke Couneil
to a work which, reasonably,. ¢can be said to ecome within
the term street works.

““This narrows the question to whether the proposed
scheme is g street work. I think it is. It is so treated
in the Munieipal Corporations Aet, 1920. Division VI.
of that Statute deals with the ‘Particular Powers of the

. Couneil’ and Part XXI. of that Division with ‘Streets,

Bridges, and Ferries’ and Section 172 (4) provides: ‘The
Counecil shall have power in respect of every street, to do
the following things.” The powers are then set out, com-
mencing with the construction and repairing of ‘streets,
surveyving and laying out new streets; diverting or altering
the course of streets, and including the power of erecting
shafts or strectures on streets in comnection with drainage,
and go on, concluding with subsection {n} which gives the
Council the poier ‘for.the purpose of providing access from

© cne street to ancther or from cne part of a street to another

part of the same street, to construct om any street, or on
land adjacent to any street, clevators, moving platforma,

- and machinery for passenger traffic, and sach subways, tun-

nels, shafts, and approaches as are required in connection -
therewith.” The Act therefore treats the provision of that
means of aecess between streets as being a street work., I
have already stated that I consider the contrivance adopted
by the Council as falling within the deseription in the sub-
section, It will be necessary to the lawful construction of
the work that it starts from a street and ends at a street
and that it is erected cither on a street or over land ad-
jacent to a street. Provided those conditions are complied
with, I think the carryving out of the scheme iz in accord-
ance with the mandate of the ratepayers.’’

To the contention on behalt of the defendant that the
Crown had sufficiently expressed and declared the trust in
declaring that it is to be for the use and benefit of the in-
habitants of the City of Wellington. the learned Judge said:
ffNow it may be first noted that 2/ e Crown does not pur-
port to delegate the duty; om the contrary the dGeoed ex-
prossly purports’ to declare the purposes of public utility
for which the land is tc be held. The ouly question, there-
fore is: has it done so sufficiently? I do not think it has.
In my opinion there is practieally no difference between ‘for
such purposes of public utility te the City of Wellington
and its inhabitants’ and ‘for the uwse and benefit of the
inhabitaats . . . of the said City of Wellington.” The deed
appears to me to do nething mere than paraphrase the words
public utility and. altogether fails to declare the objects.
Although purpoerting not to do so, the Crown in effect has
delegated its authority. to the City Couneil. - The power
therefore. has not been properly exercised. This heing so,
the conveyanece is void and the land reverts to the Crown
to be held subject to the provisions of the Wellington City
Reserves Act, 1871, The Solicitor-General v. The Mayor and
Citizens of the City of Wellington 21 N.Z.L R. The Cor-
poration may be able fo.obtain from the Crown a convey-
ance of the land upon trusts which will enable it to carry
out the proposed work om the land, but until that has been
done fhe plaintiffs are entitled to an injunction against uvsing
the iand for that purpose.

““There will be a declaration that Deed of Conveyanece No.
99249 is void and that the land comprised in that convey-
ance is the property of the Crown subject to the provisions
of the Wellington City Reserves Act, 1871, and, further,
there will be an order for an injunction restraining the de-
fendant Couneil, until the further order of the Court, from
proceeding to construet the work in guestion upon aany por-
tion of the lands comprised in that converyance. As ar-
ranged between the parties there will be no costs.?”

ADAMS AND OSTLER J.J. concurred with the deeision
come to by Mr. Justice Reed. STOUT C.J, dissented from
the remaizder .of the Ceurt and thought judgment should
go for the defendant. :

Solicitors for Attomey-General:

Crown Law Office,
Weilington. 3

Solieitors’ for other plaintiffs: Morrison, Smith, and

Solicitors for defendants: City Solivitor, Wellington,
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Stout, C.T. Mar. 9, 20, 1825,

Wellington.
JACKSON v. GOODGER.

Will—*‘Personal effects’’.-Meaning of-—Whether includes
money {n Bank and house—--Payments by son.to mother—
For household use—Whether in trust or not.

Defendant is the executor of the will of Eiizabeth Good-
ger. The deceased made the following bequest in her will:
““And I give and beqgueath wy clothing and personal
effects other than my said furniture unto my daughter
Elizabeth Jackson.’’ )
The guestion was whether plaintif was entitled to money
iz Bank and in deccased’s house under the bequest.

H. F, Johnston for p.ia.intiff.
Cornigh foy defendant,

STOUT C.J. referred to the following enses in construing
the words *‘personal effeets’’: In re Wolfe 1019 2 Ir. p. 491;
Michell v. Michell 5 Madd 65; Anderson v. Anderson 1895 1
Q.B. 749, and Moodie v. Comming 22 N.Z.L.R 510 and held
that the money in guestion was included with the meaning
of the words, ’

To the contentionm that the paying or giving of moeneys
from son to mether would he gifts to her as his agent to use
for household purposes and that any moneys saved would
revert to- the son the learned Chief Tustice said: ‘‘Cases of
surh a charaeter as Birkett v. Birkett, 98 L.T. 540; Barrack
v. McCulloch, 3 Kay & J. 110 and Raymond & Raymond and
Another, 31 N.Z L.®., 69, were referred to. These were cases
in which the relationship between a husband and wife was
dealt with. A wife is generally in homsehold affairs the
agent of her husband and he is lable for her acts, but
there ean be no inference of agency between a mother man-
aging her own house in her own name in that she hecame
an agent for her son.. If the guestion of agency was raised
it would have to be proved aad not inferred.?’

Solicitors for plaintiff: Johnston and 0. & R. Beere, Wel-
lington.

Solicitors for defendant: Webb Richmond & Cornish, Wel-
lington.

COURT OF ARBITRATION

Fraser, J. WMar. 16, 1925

McFADYEN v. GILLOOLY AND BROWN.

Workers Compensation—Death by accidént——Dependenc-y—
Partial or total—Widow having received moneys from
father during lifetime of deceased. .

Plaintiff claimed on the basis of total dependency wpon
her late husband. Plaintiff was daughter of fairly wealthy
man and she received berefits from him during his Hfetime
and from his estate after his death: Plaintiff admitted hav-
ing reeeived £500 during her father’s lifetime and said she
did not know what had become of it. She admitted receiv-
ing £3000 from her father’s estate and said she had placed
it-all on fixed deposit and that neither principal por interest
hkad been touched since. Her hushand had always handed
over to ber his wages and this moncy was used by her for
household expenses axnd her own maintenance and for that
reason she claimed as total dependant.

‘W, J. Joyce for plaintiff,
P. B. Cooke and Murdock for defendants.

FRAZER J. after stating the faets, said: The legal pre-

sumption that a wife is solely dependent upon the earnings
of her husband is a rebuttable presumption. In New Monck-
ton Colleries v. Eeeling (1911 A.C., 648, £, B'W.C.C., 332},
it was held that irn all cases dependency was a guestion of
faet. The eases The Public Trustee v. McMahon znd Others
(15 G.L.R. 654}, Carleton v, Hague (1§ G.L.R. 512), and

Hickson v. Burnet (1922 G.L.R. 329), arc more or less be- .

side the point. In the first case the Cependency was purely
- nominal, and in the second case there was evidence that the
plaintiff had not beer maintained by the husband for a num-
ber of rests, but there was ' fair probability that her legal
rights would have been actively and effectunily asserted by

“as the value of her Jegal rights.

‘hér-if she had discovered her husband’s whereabouts.’’ In

the first-case (Public Trustee v. McMahon and Others), only - .
£5 was awarded. here the legal right was practically worth-: &
less and the compensation accordingly was merely nominal.
In the second case {Carleton” v. Hague), the Court -had to

take into conmsideration the probubility ‘of the plaintiff as. ;
_serting her legal rights successfully, wnd it assessed the

amount of compensation aceordingly. In Hickton v. Bur-
nett, where the husband had been paying up regularly under
a maintenance order, the Court awarded the plaintif £250
In the present case the
real guestion for the Court to decide is whether the plaintiff
was at the time of her husband’s death in fact dependent
on her husband’s earnings, and, if so, to what extent.. The -
plaintiff says that she used her husbard’s earnings for the -7
maintenance of herself and for gereral household expenses, . |
and did pot use her own money for those purposes. Now, I
think a Court dealing with such a case as this is bound to %
scrutinise the plaintiff’s statement carefully.,. Here is- a- !
woman who has received from her father considerable sums
of money over a number of years. If she had not wsed this

money for herself, surely she could have come armed with a

statement showing what had become -of the money- and the
zesnmuliied interest.. The plaintiff was not at all clear in
: d was most indefinite as to the £500 reeceived. -
’s death.. When 2. woman claims ‘on' the

her f
¥ iotal
-2

% estate, and eannot account for.it, we must
E sh2 has spent some of it on her own mainten-
Bee. not satisfied that she has not spent at least *:
some of the money on herself. To that extent she was not
totally dependent on her husband. In Young v. Macklow

-Bros. (11 G.L.R. 621), Mr. Justice Sim held that there was

not a total dependency. In that case it was clear that the
parents of the deceased had sufficient meney of  their own

.to keep themselves in decent comfert, and actnally did so

maintain themselves. The money received from their sonm . ¥
was deposited in the Savings Bank and treated as a nest
eégg. The Court held that the parents were not dependent
on the dcceased son because they were not maintaining
themselves ont of the money contributed by the son.

In the present case the faets are different. If a wife has
funds- of her own but does not use any for her own main-
tenance. or for household expenses, but depends wholly on
her husband’s earnings, she is totally dependent. We -are
not satisfied, however, that the plaintiff has established
total dependency, for the reasons already givén. As I have
alre=dy said, we are bound te assnme that-some of the money.
received from her father was spent -on her own maintenance.
We have had some difficulty iz fixing the amount of com-
pensation, because of cur inability to ascértzin how muech of
the plaintiff’s money had been: spent-on. her own mainten--
ance.  The kusband earned £5 or £6 a. week and paid: this
amount t¢ his wife. Notwithstanding the diserepancies in
evidence, and a ceTtain smount of hesitaney on the part .of
the plaintiff in giving the Court the facts, so-far as she was-
able to give them, we arc satisfled that the degree of “de-
pendency, though mot total, was very comsiderable, and we
have decided to award the plaivtiff, on the basis of partial
dependency, the swm of £500, with fyneéral expenses amount~
ing to £24 0s. 6d. In view of the uvnsatisfactory mature of
the evidence, we fix the costs of the aciion at £8 8s., whick
is o2 a somowhat lower seale than unsual. el

Bolicitor for Plaintiff: W. J. Joyce, Greyméuth.
Bolicitors for Defendants_: Park & Murdock, Hokitika,

Ap. 21, %4 1995
Auckland.

DOWSE v. R. M. AITEEN AND SON:

Frazer, J.

Workers Compensation-—Mine-—Meaning of—Mining. opera.
tions—DMeaning of. S e

In a elaim by the plaintiff for compensation in respect of
an’ aecident received while dismantling an aerial rope-way
at an old and disused mine the Court. was calléd upon’to
consider the meaning of mine and mining operations.” h

O’Regau for plaintiff.
H P: Richmond for defendant.

| FRAZER I. ‘after dealing with the facts of the case in
giving judgment for the defendant sai@: “The word fmine’ "

- is defined by the Mining Act 1908 as every.parcel of land in,

is one which comes within the wide purview of Section IIL

vndeney, and admits having received mioney -
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and the word includes also all machinery used in such opera-
tions.  ‘Mining operations’ arc defined by the same Act as
ineluding, inter adia, the crection, maintenance and use of
machinery in’ conmection with mining. The plaintiff, -in
order to succced must satisfy the Court the. the dismantling
of machinery on a former mining property, that has ceased
to.be used as 2 mine, is « mining operation carried on in a
- mine. It appears to us that the words ‘are ecarried on’, ap-

pearing in the definition of a mine, cannot reasomably he
-given the meaning ‘have been carried on,” for that would
kave the cffect of making overy abandoned claim a mine
for all time, and wonld lead to cndless confusion and Jiffi-
., eulty. Further, the words ‘ercction, maintenance and use
of - machinery’ in conncetion with mining operations con-
- template that mining is actuslly being carried on or is about

td be commenecd, and, in our opinion, we would improperly
strain the meoaning of the words if we were to treat them
. ag being wide cnough to includé the dismantling or demoli-
tion of plant that had formerly been used for mining pur-
. poses on a property mow no Jonger uscd as a mine.

““It is open to question, teo, whether the word ‘mine’
should, for the purpeses of The Workers Compensation Act,
1922, be given the meaning given to it by The Mining At
1998. The Mining Aect deals with mining operations gencral-
ly, and Scetion 063 of The Workers Compensation Act was
enacted for the bencfit of mining ceontractors—a clnss of
men who undertake eertain %izds of work im mines on 2
contract system.  For the defence, it was. eontended that
“the word ‘mine’ in Secetion 63 of The Workers Compensa-

“tioparies— an exeavation used for the purpose of digging
. out metals or minerals.’
cas a secondary meaning, ‘a place where sueh minerals may
- be obtained by excavation,’ & somewhat wider definition.
We think that it is probable that the meaning to be given
to the word ‘mine’. inm The Workers Compensation Act
should not-be as narrow-as that centended for by the de-
" fence, but should be wide enough te cover the places . in
which mining contractors are employed. . In view, how-
- ever, of the deecision to which we have come. 6n the  very
. wide definition given in The Mining Aet, it iz unngcessary
" for us to deeide this point, and attempt a precise definit-
©tion of the word ‘mine’ im Sectien 63 of The Workers
. Compensation Act.’’ :

Solicitors for plaiatiff:P. J, O’Regan, Wellingion.

Solicitors for defendant: Buddle Richmond and Buddle,
" Auckland.

LAND AND INCOME
 TAXATION.

. by
F. J. Rolleston, Esq.,, M.P.

The system of direct taxation on land and ineome
dates from the year 1891, The law imposing a tax
on land had actwally becn enacted some 13 years
previous in the vear 1878, but this law was never
operative. It was repealed in the following year by
the Aect which imposed a flat tax on all property,
' both real and personal, knoewn as the property tax.

penny in the pound on the unimproved value of
land with a provision that all land of an unim-
proved value of £500 or under should be exempt.
There was no provision for graduation, or for any
exemption other than that already mentioned. The
‘Land and Income Tax Act of 1891 -abolished the
roperty tax and effceted a notable change in the
system of taxation in that it introduced for the
first time a direet tax on doth land and income and
‘- dlso the prineipal of graduation in regard to both
The main principles of the Act of 1891 subjeet to
various amendments made from time to time still
remain as part of our taxation system.
" The prineiple of the land tax created by the Act
“of 1891 was that all land should be taxed on its un-

. this princivle is still in force.
tion Aet, should be given the meaning found in most die-’

Some dictionaries, however, give

The Act of 1878 imposed a flat tax on one haif-.

improved value -at the rate of 1d. in the £ up fo
£5000 after dedueting oll mortgages, and after
£5000 the graduated tax was imposed without any
deduetion for mortgages. All mortgages were tax-
ed at 1d. in the £, so that in all cases the amount lost
by the deduction of the morigage was made up;
but as the mertgage, based on the capital value, in
many cases excecded in amount the unimproved
value, it often happened that valuable propertics
would pay no land tax, while the tax on the mort-
gage wounld excecd the tax which would have heen
assessable on the land only. The amount of the
mortgage tax was in 1902 reduced to #d. in the £,
a reduction which scems to show that the real pur-
pose of the tax was lost sight of. When the mort-
gage tax and the land tax were levied at the same
amount, the revenue would not sutfer by the device
of a land owner placing a mortgage on his property
in order to avoid or reduce his land tax.  In 1916
the tax on moertgages was abolished and ineome
tax on ineome from movieages was substituied, and
It has however one
drawback in that its effect operates unegually as
between different classes of lenders. A man with
a capital of £5000 can lend his money on morteagoes
of 6 per cent. and receive for himself the full rate
of interest without deduction for tax, whereas an
institution or individual with a large capital would
by lending at the same rate have to submit to a large
deduetion for ineome tax. The result has been that
the large lending institutions ecan afford to lend
maoney on mortgage only at a high rate of interest.
The abolition of the tax on mortgages meant of
eourse that, if revenne from land tax was to be
maintained, the question of the amount deductible
for mortgages would have {0 be reviewed. Conge-
quently in the following year it was provided that
the maximum deductible for a mortgage should be
£1500, and then only if the unimproved wvalue did
not exceed £3000. This exemption was redueible on
a sliding secale if the value exceeded £3000, and dis-
appeared altogether when the value reached £6000.
Later on when in consequence of the war require-
ments the land tax became oppressive—more on ac-
count of its welght than of its incidence—there was
a-demand for some relief; and in 1920 relief was
granted in the easy but quite unscientifie way of
granting a further deduction in the case of mort-
gaged land. The effect of the amendment of 1920
was that the maximum amount deductible for mort-
gages was raised to £4000, where the unimproved
value did not exceed £6000, reducible on a sliding
scale and disappearing  altogether when the unim-
proved value reached £3000. In 1924 a further ex-
emption was granted and the maximum amount de-
ductible for mortgages was raised to £10.000 where
the unimproved value did not exceed £10.000 re-
ducible on a sliding scale and disappearing alto-
gether when the unimproved value reached £15.000.
The effeet of this amendment in 1924 is still to he
seen but it is certain that it will mean a considerable
loss in revenue.  As nearly half the land assessable
for land tax is owned in the town by business peo-
ple it is obvious that the inercased morteage cxemp-
tion will be taken advantage of to the fullest ex-
tent, with the result that many valuable sites will
cither eseape land tax altogether or clse pay very
little.  In fact it may be said in the words of one

of our most, eminent judges that the law in regard
1o taxation of land of an unimproved value not ex. .
ceeding £10,000 is now “‘se framed that no person -
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with his wits about him need be taxed under it wne

less he likes.’
Another effeet of this mmtaawe exemption is that

as the tax is assessable on thg v&luo of the land less

the amount of the mortgage as at 31st March, sales

of land which are well mortgaged and are being ac-

quired by other land owners will be fixed to take ef-
fect on Ist April and in this way the purchaser will
be able to escape a whole year’s tax on the land pur-
chased., It is diffienlt to sce why the prineiple of
levying tax on land sheould be different from that of
levying rates on land.  There are no deductions of
any kind allowed in the assessment of rates.

The prineiple of the income tax has net varvied
materiaily sinee 1891, Graduation on the zene sys-
tem, under which an income of £999 would pay say
6d. in the £ while an income of £1000 would pay 1/-
iz the £ has been replaced by a graduation on every

pound, & much fairer method of assessment.. The:

£300 exemption still remains except that it disap-
pears at £900 and now there is a further exemption
of £50 for cach child uider the age of 18 years. A
further small concession has beon mado in favour of
earned incorte as against nnearncd income.

The most Interesting feature of the income tax was
the imposition of the inceme tax on profits from
land. This was imposed as a war measure in 1916
in order to meet the demand for the taxation of al-
leged profits made by farmers. This tax was equit-
able in that it was a tax on all profits from land ir-
respective of the tenure of such land and it taxed
rents as well as profits.  The abolition of the tax in
1923 was only partial, and has left many anomalies.
Thus the rents. derived from freechold land are tax-
able, but the profits ‘arc not.  Then in regard to
leasehold lands, the law is that if sueh lands are
held for pastoral purposes and the lease is a pastur-
age license for a term of 21 years, or a small grazing

- run for a term of 21 years with the right of remewal,
then profits from such lands are taxable.  Profits
from lands held for pastoral purposes on any other
tenure e.g. a frechold or a renewable lease or & lease
in perpetuity arc not taxable, ner are profits from
land held on any tenure whleh may be used for
agricultural purposes or some purpose other than
pastoral

An interesting pomt in the a‘sseqsment of income
tax was decnied in 1912 in the case of Dalgety v.
Commissioner of Taxes (31 N.ZLR. 260). " In this
case a run-holder had returned his stock on hand-at
the end of every year at the uniform price of 5/- per
head. Subsequently on 2 clearing sale the sheep
realised 8/11 per head. It was held that the surpins
over 5/- per head was income and taxable accord-
ingly. In later years when the value of stock had
advanced considerably and sheep stations were be-
ing sold freely many large sums were collected by
way of income tax under the authority of this case
because it had been the practice among many run-
holders to fix low standard valves in their ineome
tax returns. It was not smrprising therefore that
the principle of the decision was challenged in the
case of Anson v. Commissioner of Taxes (1922
N.ZL.R. 330) but the Full Court in this Iast case
upheld the decision in Dalgety’s case. In a later

case of Maefarlane v. Commissioncer of Taxes (1923

N.Z.L.R. 801) a similar point came up .for a decision
ir a slighily different form.  In that ease standard
values and the valuation made for probate duty. The
and on his death the Commissioner elaimed to treat
as income the difference bnetween these standard

BDTTERWORTH’S FOR’I‘NIGHTLY NOTES.. L § ¢

_ Valus and the valuation made for proba‘se duty “The

© Adams J.J) held that Dalgety’s case and “Anson’s

- judgments.

- the list which even .the voungest Judge may hear’

_ to his brother lawyers,. presumably on

majority of the Court (Stout C.J., Stringer and

case were . distinguishable on “the oround that in-
those cases an actual sale of the stock had. been -
made, while in. Macfarlane’s casc no sale had been
made. The minority dissenting judgments of Hos- -
king and Salmond J.J. put very forcibly the case -

for the other point of view viz. that it made no dif-
ference ‘wheiher the tax-payer’s business came to
an end by death or by u,ahsatmn, and it is diffienit .
to ‘escape from the reasoming of these dissenting
The law however as established by this
decision appears to be that the principle of Dal-
gety's case and Anson’s ease appiied only where an ©
actnal sale of the assets is made.  Speaking general-
ly the Land and Income Acts have not given rise -
to much litigation.  This is partly due to capable.
draftsmanship, but more perhaps to the exceedingly
fair and reasonable way in which the Aects have ;
been administered,

LONDON LETTER.

The Temple, London,
Londen, April 2, 1925,

Dear N.Z.,

I am sorry to say that the main thing I have to..
mention to you this fortnight, in legal matters, is-
unmentionable: gquite unmentionable. I cannot say
what litigation is like on your side of the water, but
T should like to think that therc is some happy coun
try left where occasionally, at any rate, a case is i

without a blush! Howevér, as I thing I have men-1"
tioned these unmentionable matters before I may as
well go in medias res at’ onee, and tell vou that the
whole of the Law has heen intrigued, or plaguned
aver since I last wrote to you w;th the personal in
timacies of the lives of such as the Dennistouns and
their various friends. I use the word *‘friends”’-
as a euphersism; in those civeles of society in which'
such people move and into which 1, fer all'my most.
energetic curiozity, have never been able to get so
much as a glimpse, affairs apparently have arrived
at such a pitch that what we should hardly dare to
rofer to above a whisper they regard as'a mere
acquaintanceship! Now this may all seem to he to-,
you very loose talk in a letter written by a lawyer:
subjeets
touching the law; but if vou had been able to se
(and smell) our High’ Comts of Justice.over this-
Iatter period, you would not blame me. As it hap
pens, it has been my personal lot to be myself in- i
volved meanwhile in protracted proccedings over i
the road, in lltlf”zltl()'[] of which T will tell vou later
bearing on the malicions presentation of a bank- &
ruptey petition. DBut, wending my way about the
familiar corridors, I have felt more like an unwillin
“super’’ in a film scenario than like a sober and un
romantic imb of the law. I will assume, and. if 1
am wrong I trust you will forgive me, that youw hav.
followed the press reports of Dennistoun. v. Demis
toun for yom:'selvm and I will sum up. the whole
discussions in the Temple by saying that some say:
one thing and some say another and-the moderate.
view is that the Whole trouble has bpen that ‘the
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Cjury took up the lady’s side of the case from the
start and Myr. Justice Macardié’s efforts to hold the
: seales of Justice evenly; at any rate till bhoth sides
might be heard, hive erved a little in an excessive
. emphasizing of the man’s point of view. There
.resulted an investigation of every ineident in the

“most beyond reason and enduranece; and when . at
- last all the evidence was led and all the specches
- made, the expedient was adopted, as it is too often
adopted these days, of attempting to keep the jury
—right by putting a detailed eatechism to them. The
jury, intending to say one thing quite definitely,
-+ have only sneceeded In saying a number of things
gquite indefinitely. Intending to give Mrs. Dennis-
town a verdict, which wounld cavry £50G00 and costs,
they have given such answers as have necessitated
the postponement of judgment, the almoest eertain
disappearance of the plaintiff’s £5000 and a very
doubtful chauce, so far as she is conecerned, of re-
covering any of her costs. Meanwhile the Judee
- has incidentally decided that a dum easta clause
cannot be implied ina scparation agreement; and if
you observe closcly the proceedings in the. carlier
days of the trial, you will also sce an interesting
decision as to the admissibility of cvidenee. For
the rest, among counsel the name of Mr. Norman
Birkett K.C. has come well to the fore, as all of w
who ever had work to do at Birmingham knew i
must inevitably . do, sooner or later; among solic
tors, Sir George L.ewis has been well in the lime-
light, and there was more than a breeze between
him and his Dbrother professional in the course of
the aection. -
From this we may twrn, aptly, to the.subjeet of

Sir Evelyn Cecil’s Judicial Proceedings (Regulation

of Reports) Bill, o measure intended to exclude this

ort of matter from the press or at least to confine
it te very narrow (and uninteresting) limits.. This
project of legislation does not now make its first ap-
‘pearance; little more than a year ago the same at-
‘terapt was made to effect the purification of the
newspapers, in this respeet. Among the press it-
If, there:was the surprising but highly praisewor-
hy combination between the “Morning Post’” (or-
an of all that is most conservative) and the “*Daily
crald’” (organ of all that is lcast conservative) to
ffeet the reform from within. This failing, there
followed 2 movement in both Houses of Parliament,
ith a view to legislation. As you know, this failed
its objeet, in the face of the many fatal obstacles
hieh were brought to light very many years ago,
rhen the whole subject was thrashed out in the pro-

ission. It is safe to say that Sir Evelyn Cecil’s
present Bill would never have survived  the first
struggles for existence, but for the surfeit of un-
pleasant cases suddenly appearing together, to-day.
The press actively eondemns the whole project of
s restriction, and you may be quite sure that little
<. or nothing will eome of it.
The Court of Criminal Appeal {the Lord Chief
i-Justice, Rowlatt and Swift J.J.) were in a punitive
‘mood, to say the least, last weck. So far as the
appellant prisoners were concerned, all was for the
best in the best of all possible worlds; their convie-
tions were guashed, and they sat on the dock, as
free men, listening to the advocates for the prosecu-
tion receiving their punishment. - In Rex v. Morgan
the trouble was that a new indictment had been
-presented, affer the preliminary enquiry, without

“lives of a couple of adventarers, which has been al- -

-stage, In his favour.

Tonged and voluminous proceedings of a Royal Com--

"leave and in reliance upon the ease of Rex v. Mosley

{1924) 2 X.B. 187, which dec¢ides that a fresh count
may be added to an indictment without the Ieave
of the Court or without any further hinding over
of the proseentor to prosecute, provided, of course,
that it turns upon facts already disclosed in the de-
positions. The Court of Criminal Appeal ruled that
the presenting of a fresh indictment was a thing
altogether different from the adding of a fresh count
to an indictment, and that the yules applying to
the latter by no means covered the former. My
young friend, Bertram Long, who appearcd for the

Crown and was in further diffienlties as to the oiv-

ing in evidence of documents without the previeuns
eiving of netices to admit or produce, had a-very
rough passage. In Rex v. Baldwin the whole pro-
fession of the Bar came in for a sound drubbing, and,
if I may ventnre as onc of the accused to say so, it
most richly deserves it. In the particnlar case, the
advoeate had eross-cxamined the aecused into avgu-
ing to such degree about the effect of his cvidence,
that a foundation was laid for putting in evidence as
to his antecedents, which being done the accised
was convicited hy a too welldnformed jury. The
Lord Chief Justice protested hotly against the ever-
inereasing habit of counsel, of driving a witness to
argue with them by putting such questions as *Is -
not the effect of your evidence. . .77 this, that, or the
other? What the Court objected to was the posi-
tion, ensuing, in which a witness, in altogether dis-
advantageous circumstances and with but an ama-
teur’s experience, finds himself arguing the case
with eounsel, a skilled and professional controver-
sialist with all the amenities and advantages, of the
The rebuké was. I have said, -
well deserved, but less by the Bar to which it was
addressed than to the leading lights, such as were
at the very moment committing all the offences,
referred to, in the sensational eases proceeding else-
where, The Bar which appears in the Court of
Criminal Appeal consists for the most part of the
younger men; and, whatever the Lord Chief Justice
may say the younger men keep (or, if it is pre-
ferred, are forced to keep) a much stricter discipline
upon themselves, in these matters.  Approving His
Lovdship’s determination to have the witness pro-
tected and to have his cross-examination kept with-
in the proper bounds, I venture heartily to disap-
prove all “their Lordships’ iimidty in lettine the
fashionable performers proceed exactly as they will
in such matters. _
My bankruptey ecase (Wilson . v. Joues: vide
““Morning Post,” 23rd March) has more than a
personal interest, in as much as it'is o sequel to a
famous appeal of the past. Perhaps vou recall the
case of Wilson v, The United Counties Bank (FL.1..)
(1920) A.C. 102? The plaintiff, Wilson, at any
rate, could never forget it; and he had reason, since
it brought him in some £46,000 damages where he
ean hardly have expecied to get any damages at all,
if he had been cautiously advised! I hesitate to
detail t6 you the lengthy story. the more so as it is
all in the reports: In re Wilson's Deed 85 L.JT.
(K. 329, and page 337 in the Court of Appeal: In

.re Wilson (ibid) 1408, and page 1413 in the Court

of Appeal. If the rather unusual form of action,
based upon a claim in damages for malicions pre-
sentation of a bankruptey petition and maliciouns
procuring of sn adjudication in bankruptey happens .
to interest you, I may refer you to the judgments of
Horridge and Rowlatt J.J., at pages 1410-1413 of
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the above report, for the_earlier chapters of the
story.  You will there see that Wilson, going
abroad in 1914 and leaving his affairs trembling on
the verge of hankruptey, entrusted the Bank with
the management of the latter and, to aveid bank-
ruptey, gave his sister a power of attorney to effect
a Deed of Assignmens, for the berefit of his evedit-
ors., You will further see how, discovering a flaw
in the execution of that Deed, he held up the pro-
ceedings of the Trustee, under it, whereupon his
eredifor (Jones) acting on beéhalf of all the eredit-
ors, procuring his bankruptey. "Horridge and Row-
latt J.F. and the Court of Appeal, the then Master
of 1he Rolls and Sargant J. upheld the action of the
ereditor . ahd maintained the banhruptcy whieh
followed the normal course, until there came this
astonishing suscess of the action against the Bank.
With the proceeds ‘of that suceess, Wilson paid off
all his creditors; 20/- in the pound and interest; and,
having sceurced ‘his .annulment of bd.lllxrupt(,'\f
launched his action against the ereditor, Jones. for
malicious presentation, cte. Mackianon J. trying
the Jatter cause, was sympathetically ineclined to a
plea of res judicata, apon the grounds that the four
Judges above-mentioned had decided the point
already. He feit however able to dismiss the ac-
" tion on his own aceount, in the face of any reasons
to a eontrary cffcet which may appear in the dis-
senting judgment of Phillimore L.J.  (See page
1416.) There are three clements essential to the
cause of action: malice, ghsence of reasonable and
probable cause. and eonclusion of the proceedings
{complained of) in the plaintiff’s favour. Mac-
Kinnon J. found there was no malice, in fact. Even
without that finding, and cven apart Trom the ques-
tion of res judicata, he very much doubted whether
the procecdings must. nceessarily be held to have
terminated in plaintiff’s favour shwmply becanse the
bankruptey was cventually annulled? Lavery v.
Owen 16 T.1.R. 375 quite definitely asserts that this
wust be so; bat Lavery v. Owen is almost impossible
to reconeile with the Honse of Tords’ leading ecasc:
Metropolitan Bank v. Pooley 10 A.C. 210, and Maec-
kinnon J. expressed a doubt whether it had the
supposed general application, exeept in cases of ex-
actiy parallel eircumstances.

And that, Lam ashamed to say, is all my news. T
cannot. be expected. to make news for vou, as I
think vou will readily agree; had vou been over
here yourselves, you would also readily admit that
L eonld not be expected to find news for you, so long
as Mus, Dennistoun, Mr. Dennistoun, Mrs. Bobinson
and M. Robinson (who, with their Newtons and
their Hobbs, weve wihappily still with us, till a day
ur Two ago), Mrs Watcerhouse and Lady Wilson-
Barker. and others were oceupying all the Courts
with startling facts and all the usnal sourees of gos-
sip with even more startling faneies!  Gooduess
knows it was hard enough to get through with one’s
own cases meanwhile.
tion.  Omne might miss a witness, but at any rate
there was no risk of losing him. There was no
chanee of his leaving the Law Courts, for the dull
and matter-cf-fact life outside! If he wasn’t in our
Court when wanted. we knew in what Court to
find him.—Yours ever, '

INNER TEMPLAR.

There was only this consola- -

- ‘wears been attached to the local ofice of the Publie Trust

- made the following admissions to the profossion:—

“a barrister and solicitor of the Bupreme Court by the laie

“tion Court in. February, 1901

BFNCH.AND BAR

Mr E. H. L. Bernau, late of Napier, has commenced the
practiee of his profession m Wanganui in partnership. w1th
Mr. C. L. Curtig,

‘Mr. ¥ T. Carson, who is 3-1- wears of age, and has for six

Office, succeeds Mr. Miller as First Assistant, DlStI’l t Pub-
lic Trustee. _
Mr. 8. V. Beanfoy, recently of the firm of Messrs. O "Malley
& Beaufoy, W.nroa. has joined Mr. J. Bmslie in practice in
Timaru, : )
Mr. Robvert Stout, ‘associate to the Rt Egmfmrablg: the
Chicf Justice, was admitted as & solicifor of the Supreme
Court on the 4th May on the application of Honourablie "
John MacGregor, by the Rléhf Hongurable the Chief szs-
tice.
His Honér Mr. Justice Sim, at Dunelir, has r%enﬂy
Ag Barristers: *’\Ir JT. N, Smith, of the firm of Messrs,
Reid and Lemon; Mr. R. 8 M, de’ur of the ‘firm of
Messrs. Moore, Moore and Nichol; and Mr. J. C. quLcIl 0
the firm of Messrs. Naylor and Paroei‘ of Tapanui.: :
As Solicitors:—Mr. R. A. Kireg, of the firm of :3Mr.-E. IS 8
Smith; and Mr. J. L. qtucnqon of the firm of Messrs
\Iooru. Moore and Nichol. _
e, G G G Watson, of the firm of Chapman, %Lcrrctt
Tnpp and Blair, of W (,]hn"tcm, has heea dppomted a Coin-
misstoner of Oaths for the High Court of Australia and also :
for all the State Coutts of the Commonwealih.. He has also !
recently been sworn ia as o Noetary Public. B

OBITUARY.

SIE THEOPHILUS COOPER.

The Hon. Sir Theophilus Cooper died on the 18th Moy,
aetat ¥5 years, ot the voesidence of hiw son, Dr. H. A, Cooper,
Eitham. He ]md been in failing health for some time, but.
the final illness was short. He was horn in’ Newington,
Surrey, Eaogland, in 1831, being the cldést sna of “the Jate”
Mr. Theo, Coope‘: afterwards of Auckland.  He was eru-
cated at a private schoel in London. In company. with his
father, he came out to New Zealand by the ship Gertrude
in 1862 After residing for sbout two vears at Port Albert,
Kaipnra, where he held o position on the compofing staff of |
the ““Aupckland Gazette,’”’ he removed to A'u(-kl:mdJ obtain-'
irig employment on the staff of the **Seuthcrn Cross.”’ Four
vesrs later he relinquished his position and entered the office
of the Jate Mr. 3. B. Russell as a law clerk. Tn ’i,_ brief.
period ke Tose to the position of accountant, but gave up:
that situation soon affer to study for the logal proie%mn :
Mr. Cooper, who was articled to Mr. Russell, was admittéd,

Mr. Justice Gillies, on June 20, 15878, He wns then taken
into partwership by his cmployers. the styie of the firm heing:
Ruisell, Devors, and -Cooper.  The partmership contizued
until May, 1883, when Mr. Russell retired. - For many years.
he was & member of the Couneil of Law Reporting i New
Zealand, and & member of the Couneil of the New Zealuid
Law Society. During the fifteen years he was a member of
the Anekland Edueation Board, Mr. Cooper did much , usefnl
work. For close on tenm vears he was deputy-inspector of’
lunatic asylums.’ Frcquentiv he was asked to. 'accept:
nomination for ar Auckland seat in the House of Represen.
tatives, and he was often mentioned as s prospective cocu-
pant of the Supreme Court Bench: He iwas appointed a
Judge of the Supreme Court and President of the Arbitra
. He -continued as President”
of the Arbitration. Court uatil September, 1903, when Mr
Justice Chapman rclieved him.  Thereafter, His Honour, in’
conjunciion with the Chief Justice, conducted the busines:
of the Supreme Court in’ the W el'lmr-rton judieial” distriet 3
He vetired from the Bench in 1921, in whieh wear ke res &
ceived the honour of ]\m"hthood _Smcic then ke Hved:
reiirement at Fltham, o



76 ' n BDTTERWORTH 8 FORT\TIHHTLY ’\*O’I‘DS

- Court, .

May. 26, 1925.

LAW SOCIETIES

At the Suprerﬁc Court, \\Teﬁing{on, on Friday, May
S2nd, Beneh and Bar united in tributes to the late Sir
Theophitus . Cooper, an ex-Judge of the Supreme

sen. Dr. Cooper, at Eltham.

On the Bench were His Honour the Chief Justice
{Sir Robert Stout), His Honour Mr. Justice Mae-
Grégor, and His Honour Mr. Justice Ostler:  There
was also a large attendance of members of the Bar.

“Iam glad,” sald Sir Robert Stout; all present

~upstanding, ““to see so many members of the Bar

present on this ocreasion, even though it is a sad one.

It s my intention to refer to the death of the late

"My, Justice Cooper, I had known Mr. Justice
Cooper for a very great number of years. X knew

“him well before he was appointed a Judge of this

Conrt in Janvary or Februavy, 1901, T think, at all

" events carly in that year;

and, knowing him well
as a -barrister, and a friend, and also as a Judge, 1
can say that there was no man who had a higher
ideal of his office than the late Mr. Justice Cooper.
He was a specially careful man,  He spaved no time
to keep abreast of his worle; and he spared no thme
to ascertain the realities of the guestions he had to
deal with,

prevented him doing what he was accustomed to do;
but even to the last, as T know from his communiea-

tions to me, he was intensely intercsted in his pro- -

fession; and T am sure you will all join with the

Judges on the Bench in expressing to his wife and:
“children and other relatives. our sincére sympathy

in their loss.
t as he was in the days of his vigour, still he has been -

Even though he has not latterly been

a kindly man of high charaeter and high purpose
and high ideals in life. If you read his life, his

¢ biography, you will read the life of a man who shed

lustre on his profession and did his best for what he

‘believed to be the good of his country.

- Mr. _Grziy, in the absence of the President of th.e

' New Zealand Law Socicty, and as Viee-President of

" the Society,

said: ' wish to say. on behalf of the

. members-of the Bar that they agrec with all Your

< Honour
- Cooper,

I Court. some twenty-four

has said of the ltc
who first took
the Supreme

Sir - Theophilus
his seat  as a mem-
Court Bench in - this
vears ago. Many of

ber of

~us had the pleasure of practising before him for 2

b e B R

-great many years;
“how well, and how conseienticusly he performed the
duties of his high office, and with what untiring
courtesy he treated all members of the Bar wha -

and- we know how thoroughly.

practised before him and all witnesses and others
who had business in the Court. His Henour has

left behind a repﬁtai;ion for eare, thoroughness, and
ability, which we
and honoured:”’

trust ‘will long be remembered

who died reecently -at the residence of his

-itics ‘'which adorn the justice seat.
It is true that during the last years of -
his Life he suffered from trouble and discase which

PPR_ECIATION._

We have obtained the following personal refer-
ence to the late Mr., Justice Cooper from Sir John -
Findlay, K.C., which gives us so clearly the out-
standing qualities of this great Judg-e. Sir _John
I’mdlay writes:

“Jt is now over thirty years since I first met at the
Bar this late eminent Judge. He then had the most
extensive practice in Aunckland. but he also had
briefs in many impovtant cases in all the main cen-
tres of New Zealand. He often appeared in our
Conrt of Appeal.

“His career at the Bar was a most dlstmfvumhed
one. Blade straight and steel true by nature his

- weapons of advocacy were never envenomed. In

the many cases I had with him and against him he
always maintained the highest traditions of his pro-

-fession, preferring defeat to any departure from

forensic honour which might have won him victory.
But ‘grest as were his ¢ifts as a barrister his tem-
perament best suited the office of a Judge and his .
appointtnent to the Supreme Court Bench in 1901
wag genuinely welconed by the Bar of New Zealand
as one of the best that could be made. He broueht
to the discharge of his judicial duties all the gaui-
To patience
courtesy and industry he added a deep and thorough
knowledge of the law and his judgments will re-
main a permanent monument of his fithess for his
high. office.” Failing health towards the close of his
jndicial earcer dimmed the brilliancy of his legal
intelleet and his earlier vigorous capacity for work.
He had too high a conception of a Judge’s dutics to
eontinue in that office when chbing strength began
to. impair his efficiency and he retived in 1921. He

-will be long remembered by the legal profession as

one whose reeord both at the Bar and on the Bench
was conspienous for honour, efficiensy and courtesy.”’

'CORRESPONDENGE.,

The Editor,
Butter“ orth’s I‘ortnwht]v'\otw
Wellington.
Sir,—

I have read with ‘intercst the chatty letters of -your
London correspondent. I notice in that last published, an
appreciative reference to the new cdition of - 8ir Hugh
Frasers Law of Libel and Slander and do ot for a moment
wish to. qualify a word said about that excecllent work: I
think, however, that it is in the intercsis of the profession
here. to call attention to Dr. Gatley’s recent work on the
samg subject because in that work the decisions of our own
and other oversea Courts are fully adverted. toe and the
substance of them is in many cascs embodied in the text.

Like your London correspondent in his ease T too was led
oo by the literary charm of Dr. Gatley’s book to substan-
tially read it through and can speak confidently of the
theroughness and luu(‘iltv with which the subjeet “has bﬂen
dealt with by him.

9th May, 1095.

Yours. faithfully,
'J. H. HOSEING.
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LEGACIES.= ——The Salvation Army
Is now an ever-growing Internationn! Organisation ﬁ'_orking in 79 Countries and Colonies, and using 54 languages.
It has branches in 13,747 Centres, and in addition 1,446 Social Iustitutions and Agemeies, which embrace nearly
overy class of humas peed. There are many'.}?{bspitals, ‘“Tventide’” Homes for the Aged, ‘‘Nests’’ for littie ones,

taken from, in some cases, unnamable surroundings. There are Leper Set\",lem:_-s\'t_s, ‘*Eye’’ Hospitals, Colonies for

tne Criminals, znd other kindred Institutiops for the unfortunate and non-ChTistian. 8,838,536 frec heds, and

14,267,056 free mesals bave heen provided during past 12 months. Mo Rel".g‘ious Tests. NEED is the only gualifiea-
tion. Io New Zczland alone a considerable sum is needed annmually to maintain the urany Soeial Homes, Children’s
Tgstitutions, and the philanthropic agencies already in operation,

LEGACIES are specially requested. Reports and Balance-sheets published annua.lly,"sent oen application, ALLOCA-
TIONS FROM TRUSTS also earnestly solicited. Enguiries promptly answered. “Address—

COMMISSIONER HOGGARD,
BOX 15, TE ARO, WELLINGTON.

The British and Foreign Bible Society

EIBLE HOUSE, WELLINGTON,

This undenominational Socicty issues Serivtures to all the world in 568 Languagés.  The
sules re-lmburse the Qoclety to the extent of only 7/- in the £ The balanee must be made up
from voluntary contributions. The prospective world expenditure- for 1925 is £400,000, of
which £260,000 must be supplied by denations. SOLICITORS arc asked to suggest this un-
denominational Society to elients when asked to advise concerning . charitable  beguests. -
FORM OF BEQUEST: I begueath the sum of £ sterling to the British and For-
clgn Bible Society N.Z. Agency. to be paid for the purpese of the said Society to the Scere-

tary for the time being, Bible House, Wellington, whose receipt shail be a 200d discharee
for the same. ' -

CCEPTION HAT : ‘ .
RECIJPTLON HAALL FOI‘ A]_l Flnanee_ :
We always have a zood supply of monéy ._

for fivat-class Morigage or Drebenture

. : Securities.

. APPLY: )
| ' CHAS. B. BUXTON, LTD,

© 184 Featherston Street, \VELLENGT.'ONH
Telegrams; “'RUXTONTA" - :

for ' Customs and Shipping Work

MEETINGS OF SHAREHCLDERS,

CREDITORS, SOCIETILS, All Customs work—Freight, !

and for Bills of Lading, Forwarding, | - X
SOLICITORS WANT . —
WHEN REALISING ESTATE ASSETE

- (REALTY & PERSONALTY)
promptly and carefully. © .Bpecial Service for
: ' CLEARING SALES.
S0 COMMUNICATE WITH
_ —_ o E. VINE & CO., .~
- _ ;' (Incorporating A. L. Wilson, & Co:)’
GAMBLE & CREED, _ ‘ : :

SOCIATL FUNCTIONS. Clearance -— attended to

. _ . VALUERS AND AUCTIONEE
Fourth Floor, J. J. CURTIS & CO,, LTD. - AUTHORISED PROBATE VALUERS.
: . _ : SR 107 CUSTOMHOQUSE QUAY,"
288 LAMBTON QUAY, 11 JOHNSTON STREET, | WELLINGTON. . - .
' ' ‘ S Bax 76e

i Phone 20:817.
_ '(Established

WELLINGTON. WELLINGTON,

over . 200y :
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The Law i’s 'in' the Cases

THE ENGLISH

AND

*

contains all the cases

One of the most remarkable features of this work is its completeness.

Every English Case from the earliest times .&6\»‘1& to the present day

has been included, together witk the more imp.ort.a.nt Scottish, Irish
" and Colonial Cases. '

It is now possible for o Practitioner to have in his vwn office or chambers
all the Cases that the Courts have decidsd on any point; so arranged

for him that they are instantly accessidle.

THE ENGLISH AND EMPIRE DIGEST will save the Practitioner
hours of labour and obviates the grave risk of overlooking an im-
portant case, the knowledge of which mé,y be vital to the point at
issue.

ook

Write for particulars and terms

4951 Ballance Street Wellington.’

EMPIRE DIGEST

:Buttefwor.th & Co. (Aust.), Ltd.




