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Members of the profession are reminded thz 

the subscription to t,hcse Reports is st,ill $3 3: 

postage est.ra. 

C. H. TRESD\‘V3LL, 

TlWW.UW. 

GHTLY NOTES. 31ap IF, 1Dl5. 

J. S. BARTON’S 
THE N.Z. 

COMPANY SECRETARY 
THIS WORK CONTAINS 

THE N.Z. LAW & THE PROCEDURE 

For the Formation and Operation of B Liiited 

Liability Company. bkh Public and Private. The 

4uthor has the advantage of a wide experi&e and 

~ualificatkn in both Law and Accountancy : 

lence THIS BOOK ANSWERS THOSE 

2UESTlONS ON COMPANY LAW A 
PRAcTIT:oNER IS FREQUENTLY ASKED 

PRICE as,-; Postage al. 

BUTTERWORTH & CO. (Auk) LIMITEO. 
19-51 BALLANCE ST, WELLINGTON. 

CASES PRINTED 
FOR 

PRIVY COUNCIL 
AND 

COURT OF APPEAL 

We are expert in printing cases for the Privy 
council and Court of Appeal. 

We know the special reqwrements of the 
Courts in respect to this work, and can save 
Practitioners all detail work in setting up the 
ChZS. 

Warnes & Stephenson, 
LAW PRINTERS, 

(Printers of “Butterworth’s Fortnightly Notes” 
127 Tory Street - Wellington 



Luxford and Beckerleg for dppe,,nnti. 
Meredith for Respondentr. 

, , ! ~  

SUPREME COURT. ~~,: 



c73; to any user of paper quality is 

desirable- 

Co the professional man it is 

essential. 

wo other brand offers so much quality 

at so little cost as does “Cm&y.” 

COLNE VALLEY PARC!WNT 

“Made at Cm&y” by 

JOHN DICKINSON & Co. LTD, 



May 26, 1025. BUTTERWORTH’S FORTMGBTLY NOTES. 

I Evans for th” piaiotif?. 
Cooke for tllc dcfendhnt society. 
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the Tmstek 

“1 think. thereforc. thzt in Saunders’ ease an order shouki 

“In the other ease an order should bc madc dcelaring thot 
the Defendant bias not right in 13~ in refusing to register 
the conveyances in question. As there is no fund mt of 
which the costs of the originsting ~ummms em be ordered 

Christchurch. ‘- - 
Soiieitors for defendsnts: Cram Solid-or, Christehnreh. 
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Twynehm for PiaintiE. 
Thomas for Defcndnnt. 

3R 

The evidienec of thi,s cast RBR taken before Stout, C.J., ‘~ 
rind then reserved for canriiicrnt~ion of the Full Court. The 
st~temcnt of facts is taken from th” judgment of Reed, .1: 

The City Couneii Inviny raecivrd the approcnl of the 
rntcpayers to Proporal so. ‘- street Works, its is entitled 
to rnisc t.he i”nn Gd proeecd viih the wurks including 
“Improved Aei:css to R”scnea+” _, 
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The projected. scheme n~ce~~it3~te3 t,he use of a emtrtain 
part Of the TomJ Belt. This part is vestoa in the city 
Counoil by virtue of B Deed of Convcyane” dated the 18th 
Janunry, lS.33, executed by Sir James Prcnaerpast 5s the 
oficcr administering *be Government for rind on behalf 
Of the Queen. 1t should have btxn eonveysd in 1571 by 
the Superintendent of the Provinec of Woliington in ac- 
cordance with the provisions of the Wellington City Re- 
BCrvos Aot, 1871, hut was omitted from the eonvegsnc” 
executea in pursuance of ttmt Act. Bv virtue of the 
“Abolition of Provinces Act: 1Si5,” t&s land became 
vested in Her Majesty. The Deed IeOitcs theso *sets ana 
pr06eeas: 

“And whereas the Corporation arc desirous that the 
e3 pad 0f kd shoda be conveyed to dheil~ 
upon such tmts ana for such purposes of public 
utility to the said City of Weiiington and its in- 
habitants as are hereinafter deeiarcd concerning the 
sm~c.” The habendum is “To hold the said parcel 
of iana and premises nnto the Corporstion subject to 
the provisions of ‘The Wellington City Reserves Act, 
1871’ upon trust for the use and bmlcfit of the 
inhabitants for the time being of the said City of 
Wellington in such niRnner 5s *ho Corporation shall 
from tim to time direct and aeehre, but nevcrtho 
I”“.. ?I ‘sLI1 

Then foilows ,“WW to “se the ha 85 B qunrry. 

Taylor and D. 5. Smith for plnintiffs. 

O’Shea ana Hemerg for acfdants. 

SIM J. agreed with the jodgment of Reed J. o” both 
auestions. On the ouestion of tllc <:“nstr”eti”n of the 
&n~epance from~the Crown, Sim J “bscrved: & Seotion 
4 of the Wciiinpton City Reserves Act. Uil, the eonve~ 
m,w has to he L’up”n such trosts and for such purposes of 
public utility to the City of Wellington and its inhabitants 
a8 shall in and bv the deea or deeds of con”CvBnee thereof 
be emressed and dd0ca.” Th” trust aGi:larea bv the 
conve~anca was this: “‘Upon tmst for the USC sod Kenefit 
of the inhabitants for tbe t,ime being of the said City of 
Weilinetan in smh manner as the Comorntion shall from 
time to time direct and declare.” 4 true for the use sod 
benefit of the inhabitants of the City of Wellington was, 
it eras aryed, ca good ehnritoblc trust, while R test for 
pnrposes of public utiiit,y xouid not be n good charitable 
trust, for the reason that there might bc some purposes 
of Dubiio utility which vcrc not charitnblc. In eonneetion 
with this question Counsei referred to the judgment of 
Lindley L.J. in In re MwduE (ISKi) 2 Ch. 451, 466, 467. 
The distinction thus sought to bc established bp Xr. 0 ‘Shea 
may be sound, but, in my opinion. it does not help his aase. 
In order to eomolv mith the rc~uiromcnts of the Statute. 
the conveyance &a-st select one o; more definite purposes of 
public utility to the City of Weiiington, whether chsri;able 
or not, sod declare three to be the purposes for which tho 
land is to be held. But thr ~onvcyance has “at dono that. 
bemuse the purposes of public ntiiitr for xhieh the iand is 
to be held are just as vn&ruo and indcfinito as they were 
before the eonverance WRS made. I t,bink. therefore. that 
the conveyance doca not empi:- a-i.th the act of 1871; v-ith 
the result that it is void: Queen v. Hughes, L.R. 1 P.C. 81; 
S”,icit”r-oeneral 7. BIayor Of Wellington, 21 lT.Z.L.R. 1. 

REED J. said inter nlia: “The pi”intiEs claim that my 
expenditure p tbc City Couneii on the proposed scheme 
would be ultra mires as not having been authorised by the 
ratopayers. It is eontcnded that the hcadine to Prooosal 
h’o. e-“She :t Works.” and the n&tore of t‘hc other-pro- 
jetted works grouped under that heading, limits the poems 
of the City Couneii in providing ‘improved xcess to Rose- 
neath’ to act”“1 works on structx. INS for instnneo a r0aa 
or ~tre.t to Rosemath_ ant1 thnt the scheme is not n street 
work. If  there hnd hcon il sepnrnte proposal ‘Improved ac- 
ccss to Roseneath’ with a spceificd sum of money niloented 
to it there is no doubt that the Cauneii eouid hare earricd 
on* any &me rrhich Would provide a?ess. I think there 
is no neeessitp to describe mith psrtmlaritg the means 
that a local body proposes to adopt to earr>- out the ‘pmticu- 
lar purposes required to bo stated in compliance with the 
provisi”ns Of Sretion 9 (a) Of the Idocal Bodies Lams Act, 
19,s. IL, In re WanmmS Borough Council (lW?l N.Z.L.R. 
500, 505~ Mr. Justi& Sim held that the Lot did not re- 
quire a Council to specify with particularity and prceisioo 
the actual proposed extensions of a trammp system, that 
it wonld be sufficient to spcoify generally extension of tram- 
way system. So in this cm it was unnocessq for the 
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c”n7Lcil to specify the means it proposea to 3aopt to improve 
the access to Rosemath. This beine so. does the fact that. 
instead of making it s.matter of s”%p&&? proposal, it ii 
under the heading of ‘stmet works’ and is grouped with 
a number of undoubted etreet works, restrict the City 
Council to providing the improvcd ~ccese by menn~ of il 
strcotl I think that the heading taken in conjunction with 
the grouping undoubtediy limits the parers of the Counei! 
to a work whioh, rmsonably, ea.” bc said to come within 
the term street works. 

“This narro~-.i the question to whether the proposed 
sehcme is a street rork. I thiuk it is. It is so *mated 
in the Xmieinai Cormrations Act. lW0. Division VI. 
of that Sto .t&~~de&s L&th the ‘Partieoiar Pam% of the 
Council’ and Part XXI. of thst Division nith ‘Streets, 
Bridges, ana ~e~rie~~ d section 172 (4) prhaos: fmk.2 
Council shall have power in respcet of every street, to do 
the foilowinn thinzs.’ The nowers am then’sct mt. com- 
mencing wi$ thc”e”nstmcti& and repairing of sireets, 
surveying and laying *lit new st~ects, clirerting or altering 
the COUTJC of streets, ana iduaing the DOWP~ of erming 
shafts or strilct”~e~~“n streets in coonceti”” wit6 drainage, 
and eo on, eoneludinfi with subsection (n) xhioh gives the 
Council the power ‘for the purpose of providing xcoss from 
one street to another OT from one part of n street to snothcr 
part of the same street, to eonstruet on no7 street: “I on 
inna adjacent to any street, rlevators, movmg plntformr, 
and machinery for wsscnmr trafEc. and such subways. tun- 
nels, shafts, and appronodes as are required in e&&ion 
therewith. The Act tkercfore trcsts the provision of that 

:n streets as beinr a street work. I meane of z~ceess betrvet 
have already stated that I consider the ;“ntriva&e adopted 
by the Council as falling within the description in the sub- 
soetion, It will bo necmq to the lswfoi construction of 
the work that it starts from n street and ends at n street 
rind that it is erceted either an B street or “VCI lmrl ad- 

kith, I think the currying oat of the xhemc is in n&r& 
am with the ,mandatc of the ratepayers.” 

To the contention on behalf of the defendlant thnt tho 
Crown ha,d suffieientl3- es~rersed and de&rod the trust in 
declaring that it is to bc 3”r the “se and benefit of the in- 
habitants of the City of Wellington. the learned Judge said: 
“i\Tow it nlay be first noted that I c C~WV” does not par- 
DOI~ to deleeate the dutv: on thr eontrarv t,hr iined EL- 
prossly purports to declsrc the purposes 
for which the Inod is tc be held. 

a? public utility 
The 0~1s. rluestion. there- 

fore is: has it done so s”tXeiently? I do not think it has. 
In my o$inion there is prsctieally no diEere”ee betmen ‘for 
such mr”“scs of aublic utilitr to the Cite of Wcllineton 
and i& inhabitan&’ and ‘for- the uee an;l b&fit of-the 
inhabitants . of the mid City of Weliin@“n.’ The deed 
oppesrs to me to do nothing more than paro~hnse the words 
public utility and &ogetbcr fsiis to deeiore the objects. 
Althouah “urnortin~ not to do so. the Crown in effect has 
deloj&d -its-auth&ity to the C&y Cooneil. The i)“~er 
therefore has not been properly ex&ised. This be&g so, 
the consevanee is void and the land reverts to the Crorr-n 
to be held mbjeet to the provisions of the Wellington City 
Reserves *et, Pail, The SoiidtorOeneral v. The Bkyor and 
Oitizen~ of the City of Wellington 21 N.Z.L.R. The car- 
~oration ma,’ be able to obtain from the Cronm a convev- 
‘ame of the “lnnd upon trusts Fhihich mill mabole it t”~ c&y 
out the proposed ~“rk on the land, but untii that has been 
done the pisintiirs are entitled to an injanetion against using 
the iand for that purpose. 

“There nili be a deeiaration that Deed of Canveranee No. 
99249 is void and that the land comprised in th& eonvey- 
anee is the property pf the Crown subject to the provisions 
of tbe We1lingt”n City Reserves Act, 1S’il. and, further, 
there vi11 be an order for an injunction re&aininz the de. 
fcndsnt Council. until the fort&r order of the C&t, from 
proeoeding to constmet the mark in question up”” z~&p;m~ 
tion of the lands comprised in that conveyance. 
ranged between the parties there will be no costs.” 

ADAMS AXD OSTLER J.J. eoneurred with the decision 
eom~ to by Mr. Justice Recd. STOUT C.J. disseutd from 
the remainder of the Court and thought judgment should 
go for the defend+ 

Solicitors for Attorney-General: Grown I,aw oPricc, 
Wellington. 

So!ieitors for other pisintiffs: Morrison, Smith, and 
iworrison, Wellington. 

Solicitors for defendants: City SolZcitm, Wellington. 
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linpton. - 
solicitors for deEendant: WReSb Riclunond & COrnish, Wcl- 

lington. 

COURT OF ARBITRATION 
Fraacr, J. Mar. 16, 1925 

XeF.4DYEN v. GILLOOLY AND BROWN. 

PlaintiiE claimed on the basis of total depcndc-ney upon 
her late husband. Plaintie mm dnughter of fnirir n-cnlthy 
man and she received benefits from him during h& lifetime 
and from his &ate after his death. Plaint3 admitted ha>-- 
ing rceeived f.500 during her father’s lifetime and said she 
did not know what had beeome of it. She wlm+,ttrd receir- 
ing S3000 from her father’s estate snd said she had placed 
it all on fixed deposit and that neither prineipzl nor interest 
had been touched since. Her husband bad always handed 
over to her his rrages and this money mas used by her for 
household expenses and her own maintenance and for that 
xx&On she claimed ils totd dependant. 

W. J. Joyce for plointifl. 
F. B. Cooke and Mumock for defendants. 

FRAZER J. after stating tho fats, said: The &gal pro- 
sumptim that a wife is solely dependent upon the earnings 
of her husband is B rebuttable presumption. In New monck- 
toll coueries 7. Keeling (1911 A.C., MS, 4, B.W.C.C., 53?), 
it was held that in aU cases lependency “5s a qnestion of 
faot. The eases The P”b%:c Trustee v. McMahon and Others 
(15 G.L.R. I%&), Carleton v. Hague (16 G.L.R. m), :md 
Hickson v. B-et (1922 G.LX 32Y)> arc more or !es? be- 
side the point. In the first case the ~cpcndcney was pure,? 
nominal, md in the second ease there ‘%a evidence that the 
pl&intiE bad not bean maintained by the husband for n num. 
ber ci :w.~s, but there was ‘3 fair probability that her legal 
rights would have been actively and effectwIly assorted by 

IRTNIGHTLY ;OTES. 

I 

FRlZER J. after deaiint: rrith the facts of the m&in ,$Z: 
giving judgment for the defendant Said: “The word <mine $2; 
is defined by the Znifg Act I.905 as everr. pa&l of lsnd in, 
is one which comes mthin the wide pur&w of Section Iu., 

~$2 
$5~ 
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LAND AND INCOME 
TAXATION. 

F. J. Roll&on, Esq.: M.P. 
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with his wits about him need bc taxed under it un- 
less he likes.” 

a4nother effcet of this mort,ga~ge esemptioxl is that, 
as the tax is assessable on the vnluc of the land less 
t.hc amount of the mortgage as at 31st Max$ sales 
of land which are well mortgaged and are being ac- 
kqnired by other land owners will be fixed to take ef- 
fect on 1st April and in this way t,hc purchaser will 
bc able to escape a wholc year’s tan on the land pur- 
chased. It, is difficult, to see why the pvineiple of 
Icv+lg tax ox land should bc ditkrcnt from that of 
le\-yin,g rat,es on land. Thcrc are no deductions of 
any kmd allowed iu the assessment of raks. 

The principle of the income tax 1~8,s not varied 
mnteriaiiy &ce 1891. Gradnation on t,he zone sys- 
tem. under which an ineomf of $999 woxld pay sap 
Gd. i;l t,hc fi while an income of $1000 would pay I/- 
in ihc C has been replaced by a gradnat.ion on every 
pouu~l, a much fairer met,hod of assessment. The 
$300 exemption still xxnnins cscept that it disap- 
p~nrs at SSOO and now there is B further exemption 
of c:50 for each child n~ler t,hc ago of IS yeaas. A 
further small concession has been mad? in favonr of 
earned income as a@nst uncarncd incoxnc. 

The most~ interesting fcntnrc of t,he income tax v-as 
t,he imposition of the income tax on profit.s from 
land. This was imposed a,s a war measure in 1916 
in order t,o mcct~ the demnnd for the t,nxation of al- 
leged profits made by farmers. This t,ax was equit- 
able in that it was a t,ax on nil profit.s from land ir- 
respective of the tcnnrc of such land and it t,axed 
rents as well as profit,s. The abolition of the tax in 
1923 was only partial. and h~as left many anomalies. 
Thus the rents derived from freehold land are tax- 
able. but the profits arc not. Then in regard to 
leasehold lands, the law is that if such lauds are 
held for pastoral purposes and the lease is a pastur- 
age license for a term of 21 sc;i:s; or a small grazing 
run for a term o:E 21 ycays xvlth the right of renewal. 
then profits from such lands arc taxable. Profits 
from lands held for pastoral purposes on any other 
t.enure e.g. a freehold or a renewable lease or a lease 
in perpetuity 5~0 not taxable, nor are profits from 
land held on any t,enure which may be, used for 
agricult~ural purposes 01 so& purpose obher than 
pastoral. 

Sn int.eresting .point in the assessment of income 
tax was decided in 1912 in t,he ensc of Dslgety ~7. 
Commissioner of Taxes (31 N.Z.L.R,. 260). In this 
ease a run-holder had retnrned his stock on hand at 
the end of every rear at, the uniform price of 5/- per 
head. Subsequently on a clearing sale the sheep 
realised S/l1 per head. It was held that the surpius 
OV~P 5/- per head was income and taxable nccord- 
ingly. In later years vhcn fhc value of st,ock had 
advanced considerably and sheep stat~ions were be- 
ing sold freely many large sums were collected by 
way of income tnx undw the authority of this cast 
because it had been the pract,icc among many rnn- 
holders to fix low standard vahies in their income 
tax retur11s. It was not snrpzising t,herefore that 
the principle of the decision was ehnllmgcd iL the 
east of Anson v. Commissiozwr of Taxes cl922 
N.Z.L.R. 330) but the Full Court in this last case 
upheld the decision in Dalgcty’s cas?. In 3 later 
ease of Macfarlzne 7. Coniinissioucr of Taxes (1923 
X.Z.L.R. 601) a similar point, ~unc up for n decision 
in a slightly different, form. I\1 that, ease standard 
values n,nd the caluation made for probak dnt.y. The 
and on his deat,h t,h,e Commissioner claimed to treat 
as in&me the diikrence ‘setwecn these standard 

&us and the valuation mnde for probate duty. The “i 
mnjority of the Conrt (Stout C.J., Stringer and ~:,i 
Adams J-J.) held that, Dalgcty’s cast and Anson’s ~,;$ 
case were distinguishable on the gronnd that in $ 
those eases an aetunl sale of the stock had been 1 
made, while in Maefarlanc’s cast no sala had been ,:j 
made. The minority disscnt~ing judgments of Has- ; 
king and Salmond J.J. put very forcibly t,he case ; 
for the other point of view viz. tlyat it made no dif- ‘,: 
ference ,whekher the t,ax-payer’s business came to :: 
an end by death or by renlisatian, rind it is difficult : 
to escape from the reasoning of t~hcsc dissentin,g : 
judgment,s. The law however as Mablished by this :; 
decision appears to be that the principle of Dal- ,:i 
g&y’s cast and Anson’s IXSE a,pplied only where an ‘;$ 
actual sale of t,hc ass&s is made. Speaking general- f, 
ly the Land and Income A& have not given rise ‘i 
ho much litigation. This is partly due to capable ,; 
draftsmanship, but more perhaps to the exceedingly :“; 
fair and reasonable xay in which the Acts have : i 
been administered. 1; 

LONDON LETTER. :;i 
,,; '; :; 

The Temple, Lomlon, _ 

Dear N.Z., ; 
I am sorry to sar that the main thing I hare to ;:: 

mention to you this fortnight. in legal matters, is -:i 
unmentionable : qni,te anmenti&~nble. I cannot say :~~: ,i 
what litiga,tion is like on your side of the water, but ,:; 
I should like t,o Ihink that, there is some happy cow- ,‘: : 
tlT left where occasionally, at any mtc, a case is in ;,::~i 
the list which even the youngest. Judge may hear :‘; 
withont a blush! However, as I thing I have men- ,” ; 
t.ioned these unmentionable matters before I may as ‘, ‘i 
well go in medias rcs at, once, and tell you that t~he :; 
whole of the Law has been intrigued, OP plagnrd, :: 
ever since I last wrote to you with the personi~l in-~ .I~: 
t,imacies of the lives of such ns t,hc Dennistouns 2~~3 :,,“, 
their various frizndn. I use the word “friends” ~::: 
as 5 euphemism; in those circles of society in which 
sneh people move and into which I, fc,r all my most 
energetic curiosity, have ncrcf been nblc to get so 
much as a glimpse, affairs apparently hare arrived 
a,t such a pitch that what me should hardly dare to 
wfer to above a whisper they regard as 5 mere ;~ 
aGqunintanceship! Sow tbis may all seem to he to .:+ 
you very loose talk in a letter written by a law+ ,:a: 
to his brother lawyers, presumably on subjee&!i 
touching the law; but if gou had been able to see ~+G, 
(and smell) onr High Cowtts of Justice over this $2 
latter period: yen would not blame mc. As it hap- ~%t 
pens, it has been my pcrsonnl lot to be myself in- 
vohed meanwhile in prot~mcted proceedings over 
the road: in litigation. of which I mill tell you later 
bearing on the malicious presentation of a bank- 
ruptcy petition. Bnt. wending my way about the 
familiar corridors, I have felt more like an unwilling~ 
“super” in a film secnario thnn like a sober and un-: 
romantic limb of the law. I mill ~ssurne~ and if I 
axn wrong I trusty you will for&ye me: that you have 
followed the press reports of Dennistoun v. Dennis- 
tonn for yonrsrlves; and I will slum np the whole 
discussions in the Temple by saying that sbme ~say 
one thing and some sap another and the moderate 
view is that the whole trouble has been that the 



5 ,, ,‘, doubtful clmnce, so fnr as sbc is comxmcd, of re- 
?$~; covcrins my of her costs. JIcanwbilc the Judge 
,‘% ” has incidentally decided t,lmt a dum casta clnnsc 
!!i :: cannot bc implied ir. n scpnmtion ngrccment ; and if 
‘Y.~ YOU obscn-e closely tbc proceedings in the earlier ‘y:;‘,.,. ” 
-,,,: ~‘< &ys of t,hc trial> you will also see an interesting 
:i: decision as to t,hc zdmissibilit~ of evidence. For 
:.:‘, th c rest: miony: couusel the &ne of Mr. Normac 
>j.~ Birkctt KC. has come me11 to the fox, as all of II: 
~,%, who ever had work to do at Birmingham knew il 
;$:’ mnst inevitably do: sooner or later; among solici 
’ t.ors, Sir George Lewis has been acll in the lime- 

‘:{:, light, and thy, CPC was more t!inn a breeze between 
%;.’ him and his brother professional in the course of 
‘j::’ the action. .,, 
:VS From &is WC may trim, aptly, to t,he subject of 
$ ,:,Sir Evelyn C ecil’s Judicial Proceedings (Regulation 
::~’ ,of Reports) Bill, a mcasu~‘c intend& to exclude this 
f,, ,:;sort of mnttcr fmn t11c press or at least to confine 
$;, ~-it to very narrow (and uninteresting) limits. This 

project of legislation does not now make its first ap. 
* :~:pear:mce; Mtlc more t,hnn a war ngo the same at- 

K?: “‘:tempt was made to effect t,lie purification of the 
,?;,I ,l,ncwspapers_ iu ibis respect. Among the press it- 
&;, jself, there was the surprising but highly praisewnr- 
c,i;,~~thy combinnt,ion between the “1forning Post” (“P- 
i, ,,;gan of all that is most conservative) and the “Daily 
‘:, ,;Hrreld” (organ of all that is least conservative) to 
;r:~$ffect t,hc reform from within. This failing, there 
,,j~ <foliowed .,a ruovemcnt in both Houses of Parliament, 
.yl with a riew to le$&,tion. As you know, t&s failed 
in (of its object, in t,he face of t,hc many fatal obst.acles 
::$~ :whieh mere brought to light very many years ago, 
::_ 
:,:I 

~&~en the whole subject was thrashed out in the pro. 
lon,-ed and volnminous proceedings of a Royal Com- 

;~ :misslon. It is safe to say that Sir Evelyn Cecil’s 
,,:, ,~rewnt Bill wonld never hare survixd the first 
,i:~, st.ruggles for esistencc, but for the surfeit of nn- 
,i pleasant cases sndclenly appearing together, to-day. 

“j~;The press octirely condemns the whole project of 
‘:,i- ,its rcstricti”nl and you may be quite sure that lit,& 
;,! ‘or nothing will come of it. 

, ,:: :” The Conrt of Criminal Appeal (the Lord Chief 
; .;, Justice, Rowlatt and Swift J..T.) were in a punitire 
: ;,:. mood, to say the least., last week. So far as the 
::: !:~:aouellant~ misoncrs were concerned. n,ll w:ls for rh+ .~ _ . 
:,<; best in the best of all possible worlds; their convic- / 
l;~:~: tions were quashed, and they sat on the dock, as 

to t& ndsocatcs for the prosecn- 
their pnnlslnnent. In Rex v. Morgan 

was that a new indictment had been 
after the preliminary enquiry, without 

TNIGHTLY NOTES. 3:Iq 26, 1ns5. 

leave and in reliance upon the case of Rex V. lV@sley 
(1924) 2 R.B. 187, which decides that a fresh count 
mav be added to an ~indictment without the l&v” 

My bankruptcy east (TVilson v. Jones: ride 
“Morning Post,” 23~1 JIareh) has r,l”re tlinrl a 
personal interest. in as much as it is a sequel to a 
famous appeal of the past. Perhaps you ret-all the 
ease of Wilson Y. The United Counties Bank (EI.T,.) 
(1920) AC. 102? The plaintiff. ViIson_ at any 
rate, could never forget it; and he had reason: since 
it brought him in some E46,OOO dnmagcs whcrc he 
can hardly have expected to get any damages at all, 
if he had been csutioasly arlrised! I hesitate to 
detail to you tile lengthy storp, the more so as it is 
cl,11 in the reports: In re Wilson’s Deed, 85 T>.J. 
(li.13.) 329. and page 337 in the Court of Sppcal : In 
re Wilson (ibid) 140s; and pngc 1413 in tbc Conrt 
of Appeal. If the rather nnuwnl form of action. 
based upon a claim in darnnses for mnlicions pre: 
sentatior, of a bankruptcy pct,ition and mali<?ious 
procuring of 311 adjudication in bsnltruptey bappe~ls 
to interest you, I may refer you to t,ilc judgments 0: 

Horridge and Rowlatt J.J., at pages 1410.1413 of 
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BENCH AND BAR. the above report, for the earlier chapters of the 
story. You will there see that Wilson: going 
abroad ia 1914 and leaving his affairs trembling on 
th- ccrgc of bn11kruptcy, entrusted the Brink with 
the mnnagenm~t of t,hc lst’rcr and, to avoid bank- 
rllptey, gnve his sister a power of attorney to effect 
a Dcen of Assignmcnt~, for the benefit of his credit- 
ors. You will furt,her see how. discowring a flaw 
in the eseurtion of that Deed, he held up the pro- 
wxdiugs of the Tvnstcc: under it, whereupon his 
creditor (Jones) xtiug “11 behalf of all t,llc credit,- 
om procuring his bankruptcy. Eorridgc and Row- 
latt~ J.J. and the Court of Appeal, the then Master 
of the Rolls and Sargant J. upheld the action of the 
creditor and maintained the bankruptcy. which 
followed t,he normal coursc~ .until there came this 
n~stonishingr success of t,he action against the Bank. 
With the pwxcc~s of that success, Wilson paid off 
ali his creditors; Z&l/- in the ponnd a,nd int~crest ; and, 
having sccurcd this annulment of bankruptcy: 
launched his action a,gainst the creditor. Jones, for 
malicions prcsentntion, etc. 3Iackinnon J. trying 
the latt,er causc. was sympat~heticallg inclined to n 
plea of PCS judica,ta,, upon t,he grounds t,hat, the four 
Jndacs nhovc-ment,ioned had decided the point 
already. I-It felt. howcvcr able tc dismiss the ac- 
tion on his own aceonnt~,, in tlw face of nxy reasons 
lo n. eoiit,rary cffcct which may appear in the dis- 
scnt~itlg judgno~t of Phillimore L.J. (See page 
1416.) There arc t,hree elements essential to t,hc 
cmsc of action: malice. nbsenw of rrasoncblc a,17d 
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