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LAW JOURNALISMS. 

\Ve are obliged to the Proprietors of the Law 
Journal for permission to publish from time to time 
estnacts from their Journal which may be of par- 
ticular interest to New Zealand la~~xrs. Whenever 
we make we of this permission at, the end of each 
note we publish will. appear in brseket~s the dat,e 
of the pnblicat,ion of the Law Journal from which 
the note has been t,akcn. It, will be found t.hat scmc 
of the notes will mnplify references in our London 
Letter, n-hile others will be used on account of thrir 
appearing to us to be of particular interest,. 

THE FORTNIGHTLY NOTES. 

To Mr. H. F. mu Hsast of 1V’ellingt,cn we arc 
pnrtienlarly indebted. He is the author of the 
capital song which me have print,ed in this nnmbcr 
The song which he sang himself at, t,he dinner give1 
by the profession a,t Wellington on the l&h instan 
evoked great enthnsiasm from all who heard it. I 
is wry gratifyiug to all who arc connected with t,h 
Fortnight,ly Notes to know that in the short tim 
since its commencement it has roused sufficient in 
terest, t,c warrant such a Song of Praise and that t,h 
profession both Bench and Bar should so enthns 
instically mark it,s zspprecistion of t,he Joarnnl. Th 
mmner in which t,he profession ham adopted t,h 
Jonmal as its mm helps us to m estcnt~ whit?; i 
is difficult to estimate and is most, gratifying 
Our opinion t~hat the Jourml was needed in Kel 
Zealand receives confirmation every week. Xow t,ha 
the profession has i&en us to its heart, we t,rnst~tha 
its members will not h&tat,? t.o uake any suggei 
tions they t,hink likely to improve the prodxtio 
or render it more useful to The profession. The a: 
sistance already so generonsly given has to no sma 
degree contributed.to t,he success that has been cux 
and with a continnation ~of such aid t,hcre will nem 
be any doubt that. the Journal Trill continue to be t? 
mouthpiece of the New Zea,land lawyer. Questior 
of interest are continually cropping np in all pal* 
of the Dominion and WC shall nl?vays he please 
t.o pub&h them for t.he information and inter& ( 
our readers. 
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FORENSIC FABLES. 
No. 3. 

THE YOUTHFUL BI-\RRISTER, AiV9 THE 
EXCEEDINGLY PBINFUL CX5E. 

A yont,hful barrister was Briefed at The Assims 
L A.ppesr for t,he Prisoner in m Esecedingly Pain- 
11 Case. He did not Know *Inst. about, That Sort 
E Thing, and was Nat~arally Rather Anxious. In 
art,icular hc Drmded the Interriem ~whieh he must 
&YE with t,hc .4ecused. He felt. it was Pretty Cer- 
tin that she would be Orcrwhelmed with Misery 
nd Shame, and Too Much Dist,ressed to Toll her 

Story. ;Ind he was Sure that she mould Look Just 
I&c E%e Deaus or H&y Sorrel. 

The Youthful Barrister had a Pleasant Surprise. 
Xhen hc went, down to the Cells he was Confronted 
by a Snmrt~ Young Person who A4ppeared to be in 
the Best of Health Andy Spirits. She vcrc a Fur- 
trimmed Coat and Sun-Bum Stockings3 and Carried 
both a “Chubby” and a Vanity Ba.g. Her Nose was 
Powdered. It was C?car that she did not Feel hrr 
PC&ion Aeutelp. or View t,he Fort,hcoming Trial 
wit.h -411~ Great, Degree of Apprehension. And her, 
Contidencc was not Xisplaced. For, although the 
Youthful Barrister’s Speech was Loog and. Iiwoher- 
ent: the J~try rlequitt.ed the Young Person withont 
Leaving t,he Box. 

Moral. Hem Smilinr. 0. 
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stout, C.J. 
Rim. 7. 

Julp 1, 195. 

(STOCT C.J.: H” has said it applied t” nil.) 
Very well my submission &that the learned Jutig” sh”u: 
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,e momora”d”n, of morteaee.” Ho denied 

L npp1ieation to strike out the defehcc RF a” 
abuse for the C”.nrt,‘s proeeaure. 
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soiieitor for the PlaintiE: J. R. Kerr; rc1sou. 
Defendant in Person. 
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REGISTRATION OF VOID 
DOCUMENTS UNDER 

LAh’D TRANSFER ACT. 

The decision in the case of Boyd v. Mayor etc. of 
Fellington (1924) G.L.R. 4P9 involves questions of 
xnsiderable interest in relation to the effect of 
xgistration under the Land Transfer Act,. Accord- 
ing to the opinion of the majority of the Court the 
rule of indefeasibility of title through registration 
appears to invest the mere offieial act of registra- 
tion with power of actual creation as dist~inguished 
from registration of rights. This seems to suggest, 
that the Court ‘regards the Land Transfer System 
5s something more than n mere registration system 
and tbat it considers that, the Statute contemplated 
p1acir.g more power in t,he hands of the Registration 
Official than the recording of and certifying to 
rights submitted to him for re@nltion. The riew 
expressed by the late JIr. Justlee Salmond who dis- 
sented fropl the decision was that the rnle of in- 
defea,sibilitv of tit,le “does not mean that. he n-ho 
wrongly however honestly procures the registration 
of a scid instrument. or other yoid transaction there- 
by succeeds in validaiing that instrument. or other 
void transaction in his own favow and so aeq-air- 
ing an indefeasible title nith the result that he by 
his own wrong obtains the land and leaves the 
Crown to compensatr. the t,n,e owner out of the 
~4ssursnee Fund. On this interpretation t,he whole 
lzn~ as to t,he validity and invalidity of sonveyanees 
and other t,ranssctions inter parties would be set 
aside and rendered inoperatire SG soon as eithu 
party succeeded however negligently in inducing 
the District Land Registrar to register t,he trans- 
action. I find nothing in the Act or in t~he public 
policy which nnderlics it sufficiently to justiij so 
remarkable extension of the doctrine of indefeas- 
ibilit,y of title. On t,he contrary it seems to me t,llat 
Gibbs c. Ncsser is a direct and binding authorit,p 
to the contrary.” Nr. Justice StrinTer who also 
dissented from the decision of the ma@ty agreed 
with this Tiiew and said that but for the snpposed 
effect, of t~he decision in Mere R&i’s case he wonld 
have thought it, unanswerable. 

In \i;iew of the far-reaching effect of such an ex- 
tension of the doctrine of indefeasibility which t,he 
decision in Boyd’s ease appears to suggest and the 
fact that the Court was divided the ease appears to 
be of snffieient interest to warrant, more than passing 
n&ice. It seems diffienlt to reconcile the decision 
that a Proclamation even if invalid confers a salid 
title when registered vith the judgment in Gibbs 
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v. Messer (1891 A.C. 24X) which says “that there 
is no enactment which makes indefeasible the reg- 
istered right of the tral?~sferee or mortgagee under 
a null deed.” The Court however appears to have 
been influenced by a difficulty in reeoxiling Gibbs 
v. Messer with the Here Roihi ease (1905 A.C. 176) 
for otherwise it seems hard bo see how the decision 
could have been arrived at in the fecc of CI~ibhs v. 
@lesser. 

If such difficulty is t.he explanation of the decision 
it is respectfully suggested that the difficulty is more 
apparent than real and that a close exalnination 
of t,he two eases does not disclose anything irreeon- 
c&able. In the Mere Roihi case the question did 
not relate to s null document. It was held that the 
documents were irregular but’not invalid “To treat 
the Memoranda of Transfer as waste psper appears 
to their Lordships to go a great deal too far. They 
were not valid as transfers but t,hey were the first 
step for obtaining such transfers There may 
have been irregularities in bhe procedure adopted 
but their Lordships are of opinion that the bet of 
IS94 put matters right. and t.here was nothing wrong 
in substance-nothing to affect the validity of the 
final certificate and registration of the Company as 
owner.” Surely this indicates that if the doentient 
had beeu an absolute nullity such as a forgery or a 
document executed by say a lunatic or otherwise 
invalid the decision would have been the other way. 
Pet. in the Boyd ease the decision was t~hat the Pro- 
eiomation even if invalid lvonld confer a valid t~itle. 
It is suggested that in bot,h of the cases of Gibbs v. 
Messer and t,he Mere Roihi there was a recognition 
of this principle that rights must exist before rcg- 
istration in order that the title created by registra- 
tion is immune from attack. 

It has to be borne in mind that t.he Land Trsns- 
fer Registration System although it di&rs from the 
Deeds Registration System in tha,t it registers rights 
and not merely documents is still only a registra- 
tion syst,em “The essential feature is that transae- 
tions ir, land sre effected by their b&g registered 
or recorded in a public office instead of being effcet,. 
ed solely by the execution of ixtrnments or the 
occurrence of event&” 
system page 2. 

Hogg ou -4nstralian Torrens 

The functions of the Registration Official in the 
Deeds System is merely to record documents which 
are the evidence of rights. His act has no effect on 
t,he transactions. His function under the Land Trans- 
fer System is however to give effect to the transac- 
tion and to certify as to the rights created by it. 
Now it is plain that if a document is n nullity and 
there is no transaction there are no rights and t.herc 
is nothing to register. So in Gibbs v. Messer where 
there had been no transactions and no rights ereat- 
od there was not.hing to register and this explains 
the passage “For,gery is more than frand and gives 
rise to eonsidaratlons peculiar ~to itself.” The doeu- 
merit in that case was mere waste paper but in t.he 
Mere Roihi ease-it was held that the documents in 
question were not waste paper but valid as etidenec 
of rights. In the one case t~here were no right: 
to regist.er. Iti the other ease there were. There ix 
tie magic in the Registration Officer’s signature tc 
create rights where none existed but only to e+ 
denee the rights that do exist. 

It may be objected that Gibbs v. Messer says?thai 
forgery may be the root of a title under the Set anE 
that therefore the Registration Officer’s signature 
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:an create rights. In answe? to that it is submitted 
;hat this objection is based on a misconception and 
L want of appreciation of the scope and purpose of 
t.he Set. Admitting that the Act does contemplate 
that the rule of indefeasibility of title shall have 
the effect of making forgery to be the root of a 
title by enabling s bona fide purchaser without 
not,ice from a registered proprietor who has ?roenr- 
ed hi title through a forgery then that purchaser 
acquires rights, not through the signature of the 
Official but by virtue of :he rule created by the 
Statute. If he gets a transfer from a registered 
proprietor he gets something which in itself confers 
rights npon him which he is entitled t,o have reg- 
istered and if the Registrar refused to register that 
transfer the purchaser could go to the Court to 
compel registration, just because he had right aris- 
ing out of a transaction which it was the duty of 
the Registrar to give effect t,o by registration. In- 
cident~ally it may be observed however that an inter- 
esting question might arise if the purchaser had 
only an agreement and no transfer. The agreement 
cannot be registered. The bona fidepurehaser could 
presumably compel specific performance from the 
registered proprietor notwithstanding the title is 
obtained through the forgery of hi vendor. 

The writer ventures to submit that if the signature 
of the Registration Officer is allowed to hue the 
effect of actually creating rights it is going further 
than was contemplat.ed by the legislature and fur- 
ther than is necessary or desirable for the carrying 
out of a registration system. It, seems unfair that 
a rightful innocent owner should in such a way be 
dispossessed of his property in exchange for a mere 
right of action. Even money may be an inadequate 
compensation for as His Honour the Chief Justice 
himself has t.ruly said “The taking of a man’s land 
cannot always be compensated for in money.” Stev- 
ens and Anor v. Mayor etc. of Carterton (8 G.L.R. 
at. p. 353). In that, esse he also says “It may be 
that folloving out the decision of the Assets Com- 
pany Y. Mere Roihi to it,s logical conclusion may 
lead to great injuries being inflicted on innocent 
people. That praetienlly is not a matter for this 
Court. If the Legislature thinks that the decision 
should be modified it must apply the remedy.” 

These remarks indicat,e that His Ronour wss not 
convinced of t,he justice of what he took t.o be the 
effect. of the Mare Roihi case and no wonder, for why 
should the owner and possessor be liable to have his 
vest.ed rights disturbed and exchanged for a cl&r0 
against~ the ~4ssnrance Fnnd? Why should it not be 
the purchaser who should look to t.he fund. Surely 
the fund was intended rather as a security for the 
person who parts with his money on the faith of 
the Register than on the person who finds himself 
dispossessed and taken oti the, Register inuolnntar- 
ily. 
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I :ONDON LETTER. 

: Dear N.Z.: 

The Temple, London, 
13th May: 1925. 

Politically speaking, me haw thought of little 
but the Blldget sinec I last wrote to you. I believe 
I promised ydu (or; promised myself) further es- 
pnnsion “o this tople; but I think I hnd better rc- 
frain, inasmuch as the ‘““&on is now obscured by 
int.emnl conflicts of t,hc party, or its press, hnd it 

” is n lit.tlf hard for x simple lawyer to discover 
‘, whct.hcr the new insurnrxc sehemc is to be t,hc 

beginning or the end of “UP indinstrin! grcntncss? 
Natvally WC cspectcd n good deal of t~onble about 
silk, every other leg iu Ix~udon rind t,hc provinces 
being now adorned with chnmpaarrc-eolourcd stock- 

:’ ings of t~hc t~nrable nmberinl. At my rnte, the in- 
sprctors should have an easy task of knowing t,hc 
amount of it iri use ! 

\Ve arc. of course, coneernrd in the in~ust,rinl re- 
eovcry of’this eountlp and WC cnnnot bc iudiffcrent 
to t,he qucst.ion of the cE’cct of the insurance outlay 

,: upon it.. I can only offer two “bscrvations: t,hc 
present eondit,ion of the cnginecring trades is as 
bad as it ever hns brcn and the sources of fntwrc 
hope arc ilot as yet diseloscd. Whatcrcr be the 
rights of insnramx~ schemes, thcrc is no doubt that, 

: industry generally is iii 11” mood “P stntc to bc fnr- 
:: t,her burdened in any bnt, the most, nrgcnt, enusc. On 

t,hr other hand, the bndgct is said to be as mnch 
Mr. Baldwin’s as Xr. Churchill’s; and Mr. l&Id- 
win is nn int,imate of the engineering trades and 
cannot be blind to, or unmindful of, the dire cs- 
tvemity and needs of industry. we may, therefore. 
presumably, hnvc faith. So doubt we shall ulti- 
mately reco~cr~~ hut it is my opinion t,hat WC shall 

’ be a l~ong tiue wing it, and tha,t the ‘~slump,” which 
is as visible in t,he Temple as anywhere, will last 
another t~wo years, the worst months of which are 
yet to come. Sispcncc OR the income tax, and B 
larger rcmissiun as to earned income, are mcanwhiie 
temporary consolations. 

Legally speaking, ve hare had a positive crop 
of cases in the last fortnight. The “Industrial and 

:: Pro7<dent Socict,ics” east (which I mcntioncd in rn3- 
_., 
:: 

last l&e:, was very fully reported on May 9th. It 
looks as If your Fortnightly Notes will be ahead of 

~~, om Weekly Notes in recording the over-ruling of 
;?I~ Dibble v. Wilts and Somerset Farmers Ltd. (1923) 
,, 1 Ch. 343, if the latter is not careful! I fancy that 
:; your view will be that the matter is of considerable 
:: importance; as I write it is not. apparently known 
;,’ whether the point will bc carried to the decision of 
:, the House of Lords. Nest., though I have suii’ered 
: considerable pain over the appellants’ unme alrxdv. 
:, I suppose I shovid be failing in my dut? if I did 
:: not here again xfer to t.he case of Porslkringsnk- 

tiesdskabet Nat~ional (of Copmhngcn v. Attorney- 
,, Genera,1 (1924) 1 K.B. 366, in which the House of 

Lords has upheld the Court, of Appeal; which upheld 
“~ Branson J.. who gave a judgment as to the liability 
., of a foreign insnranee company to make a deposit 

under our Assurance Companies Act. 1909. notwith- 
standing that its only business in &is country was 
re-insurance; which judgment, lastl?, cnnscd a st.ir 
in the foreign insnmnee world and gives rises as it 
is said, to the serious possibilit,y of reprisals ! Thi 
upsetting of Rowlatt J. by the Court of Appeal, 

Buerger v. Canard Steamship Co., Ltd.. has left thr! 
experts in some doubt as to who is right, the up- 
zcttcrs or the upset? Of that ease, fully rcportcd 
in the “Times” of 30th April, a sufficient remind,er 
will be the hcndnotc from the “Morning Post” 
“legal digest” of Jannary 26th: Coram Roalatt J.. 
rind May 4th_ Coram the Court of Appeal: “Bill of 
Lading-Condition requiringr declaration of vnlnc 
?f goods “wr $50 and payment of cxtrn freight- 
Bill handed to owner of BOO& after sailing of ship- 
Liability of shipowner.” The moot point is as to 
“dcvint,i”n”: and the difference of opinion between 
t~he two courts was as to the inclusion nnder t,hnt 
head of a journey to a destinat,ion “thcr t,han that 
nmn~l in the bill, t,hc substitution having been effect- 
xl of necessity and by agreement. In Southport: 
Corp”rat.i”n v. Bi~kdlalc Di,strict. Electric’ Supply 
Company the limi:atiw of n public undwtaking ‘s 
powers to charge conxzmcrs for elcetricity. by the 
ielf-imposition of 5 masimnm prier, was discnssrd 
rtnd held note to bo nltra vircs its stntntory eonstitu- 
Eon; in In PC a Deed of Armngcmcnt, No. 9 of 192-t_ 
the claim of a creditor. who had not nsscntcd t,” a 
-Iced of arran&wmznt> t,” have resort to the sommnvy 
procedure of SW. 23 of “UP Deeds of Srran~cment 
Act_ 1914, was nenatired: and in In re Gibbs and 
Ronldcr Brothers Lease : Houldcr Brothers v. Gibbs. 
the qncstion was gone into, as to the reasonableness 
31‘ nnrcasonablcncss of n ~CSSOF’S refusal t,” consent 
to its lessee’s proposed assigning of a lease, the 
:rouuds and motix of the refusal bcin:, that t,ht? 
proposed nssigocc was alrcndg a lessee of the same 
lessor and that the latter, by consenting to the as. 
%ignment ~vould~ in a short time, hae chnnecd two 
Lcssccs into “nc lessee. The point BP”SC~ “t~course, 
apon a covcwnit~ in a lease, not to nndcrlet., etc., 
except with c”us:ent. sneb consent not to be ‘(1m- 
reasonably withheld.“’ It was obviously reasonnblc 
bcimri”ur_ .in common p~rlanee. f.,r the lessor to 
hax objection to a cowsc which w”?<d rednce the 
number or certnifity oft his own lessees; but in law, 
and from the point of tiem of t.he cormant. it was 
equally obvious that ihe refusal, to be “reas&ab:e,” 
must ha-c some application 1” the uniit,ness, as 
lesser. of the proposed assignee. The latter view 
mils, the Court held. the rclerant one ; and a refusal, 
iu no wny depending. npon or suggesting t,hc un- 
desirability of the assl~nmcnt or assignee proposedl_ 
was held to be necessarily “~mreasonsble” in the 
cirenmst~nnees and for the purposes in question. 

It is the concern of the Cit,y rather than of the 
Law Courts that, Romlatt J. was upheld by the Court 
of Appealtl_ in his judgment, in the Smyrna Fire eases 
(Amcriean Tobacco Company v. Guardian Assnr- 
nner Company, and others) 
t.emplat,ing 

Unless you are con- 
wars or civil commotions in pour own 

country, I doubt if you will diseowr any interest, 
other than the financial, in them. I suspect, morc- 
OTW. that our much canvassed Snt,ton judgment in 
t,hc House of Lords. twning upon tix war-service 
remnncration of civil servants and now applied, 
though withy relnctnnce. by t,he Court, of Appeal in 
last week’s ease of DIWX r R,ailwav Clearing Honse7 
is of TV”” particular a, natnre to a&et you- though, 
not homing all the eireumstanees ton&& the 
recruiting and serr-ice overseas of your gallant offi- 
CCIS, non-commissioned officers and men in the late 
ww, I may be wurong. Refcrenec to t,he London 
papa of l&p 8 last, will, in any case, fully inform 
you. Somewhat &ii is the ease of Dewhumt v. 
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Salfofd Guardians (1925) 1 Ch. 139,. in which the 
judgment of Astbury J., there a,ppesrmg in the Law 
Reports, was on the lost day of April w~:crscd by 
t,he Mastar of t,he Rolls, Warrington and Sargant 
L.JJ.: “Poor 1,aw Officers Supcmnnuation Act, 1696 
-Deduct~ion from rctnnncvnt,ion for snperannuation 
benefit-War Boll~ls--Contract,ing out.” The Court 
of Appeal said that thcrc must and could be no 
contraet,ing out. 

Two oiher cases of some pop&r interest may, 
however: be discussed, tlx first b&g Bridges v. 
Griffiu or “What is Milkg” I, pcrsonnlly, hold 
velT Strong vices 01~ t,hc t,reahcut of milk-dealem, 
at law. True, there is abont the trade to&y more 
than a suspicion of pr”fit,ceriug ; and I may well be 
wrong in letting my love of t,hc countryside lcsd 
me into a too warm defence of the favmem. in this 
matter, and a to” ready asscrt,ion t,lmt, t,hc miqnity 

as exists) lies v;it,b the wholc~nlers and the 
spike in the towns. ., In parrnthcsis I may say 
that my eonseienee dots not, tronblc mc wdnly, 
own if I am wrong : heaven knows t,hnt mm1 in 
terests in Englland t,o-day need ever); ndvocnte the> 
can get, in the face of the ovcrwholrr~mg, utterly sel. 
fish and not B lit.tlc dangerous claims of the towns 
But I class all dealers in milk togct,hcr: when I pro, 
test, with aI1 t,hc violcncc permissible, against ilr 
nnserupnlous syst.cm of law which iissmncs (unde: 
the Sale of Food and Drugs ?\ct; 1Sij t,hc amcndin: 
Act of lSi9. aud the Milk Rcgnlarions of 1901) tha 
the dealer is guilty of nbst~rnction “I’ dilut,ion, whcx 
the milk is not up to a gocd stmdavd, nnlcss am 
until he cm establish his innoecnce: and, the cn~sf 
of my annoyance, persists iu that assumption cvel 
after t.he dealer has proved his indiyiduol innoeem 
up to the hilt but has neecssarily left an intcrva 
uncovered the events of which are not susecptible o 
such proof? The common instance is the peri”< 
while the milk is “LI rail: trarelling in nnloeke~ 
churns because the cantpanics iusist that the churn 
shall not be locked; and the case in which all th 
authorities ore qmted, and the law illustrated: ir 
of cowse~ Hunt v. Ri&ardmn (1916) 2 K.B. .?4( 
Having worked 08 my feelings t,hus I may revert t 
the ease of t,he mo,aent.’ A retailer keeps his mil 
in a churn, with a tap-outlet at the bottom. Th 
cream rises to the top; the milk drawn 08 at th 
bottom is as good as skimmed. Is its: for the pm 
poses of the lam and convictions thcrcunder, a 
bad as skimmed ‘i Considerable exeit?ment wa 
displayed by the townsfolk. At one moment th 
Court said that by omitt,ing t,he obr-ions cxpedien 
of stirring, thz permission of the mtural procee 
mounted to xa active abst,rac:tion. This seeme 
very hard on a retailers whose Iuilii mas conceive 
t” be turning itself into s”mct,hing else all the t.im 
he was selling it? Still harder did it seem, who 
Shearman J. pointed out that the very process c 
stirring might turn it into bntt.er: or buttery milk 
Eventually it was decided thnt the permission of th 
process constituted an off’eneo, and that the mill 
man must st,ir “P bc damned. Cp I’“SC the leade: 
writers to protest that if t,hc milk of Londoll is t 
be thus stirred during it,s rounds, what dirty nail 
it will be npon delivery! I feel some eonfidenc 
that yea, with your wider knowledge of these ma 
tern, will agree with my rnst.icat,ed view-s: n”~1e ( 
then, seem to know very much about, milk? Rardl 
could cream be accidentally thus separate$ duriu 
process of sale; still less could it be turned $0 an: 
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hing like butter, by an occasional stir on the 
ounds? And as for the dirt, abo-at which t.here is 
o much fuss, the meaus for stirring, without re- 
loving the top of the chum, is quite easy to pro- 
ide and is quite familiar apparatus. 

,A case much more worthy of attent,ion is Rex .v. 
~elleral (commissioners of Income Tax: es parte 
English Crown Spelter Co. Ltd. In Whelan v. Hen- 
ting (1925) I KB. 387, it had, as you know, been 
leld, in respect of dividends ix n company out of 
$n:land and assessed on a three years’ avenge, 
hat there could be no t.as when thcrc was no diri- 
lend. To get at, this decision: t,he House of Lords 
udgnient in Brown v. Nationnl Provident Institu- 
ion (lY21) 2 A.C. 222 was construed as ruling not 
ncrcly that there could be no t.ar unless ~thc sonme 
If inconw existed doring t,he year of charge. hut 
:urther that there could be no tax u&as :he income 
tsclf misted cluing the year of charge. A bold 
mt entirely just,ifiable attcnrpt bias now made to 
:arry this to its logical conclusion. Profits had 
~ecn estimated for t,hc year of elrxrgc, at the be- 
:inniug of that year npon the t~luw years’ average; 
:1x Commissioners had mndlc t,heir nssessment npnn 
:hnt &in&c and tiicir demand upon their assess- 
!ncnt, which had: of course, pow nnappcaled. The 
ye;ll meanwhile eomin!: to R eonelusion, enongh at 
my rate to &m011stret0 t1,ilt the xanl profits were 
a loss (if I may be permit.tcd tlxt Irishism), bnt the 
process of assessment being complete and the time 
for appeal gone, the taxpayer moved for a writ of 
prohibit.i”n t,” prohibit the commissioners from act- 
ing on their assessment! What do you think of 
that? To me it sounded st:artling but entirely 
l”gkal_ and I was not. sat&i& by the mere cmpha- 
sis ~irith which the Iiord Chief Justice expressed the 
judgment of the Divisional Court despising and re- 
jecting Sir Patyiek Hastings’ forcible argment. I 
obtained sight of the papers. The transcript shows 
t&t Sir Douglas Hogg treated the contention with 
a much greater respect that did the Judges, thereby 
shewing himself to be the more able and the wiser 
lawyer in my view. If you read the jndgments in 
the two eases cited, and report,cd as abovy, yoo” nil1 
probably feel dissatisfied with the reasonmg of the 
Divisional Court and will anticipate, with n~i open 
mind, hearings higher up. 

-4nd by now 1 must smely have escceded my 
space, and so must withdraw, reminding yet: hastily 
5s I do so that Whelan v. Henning, above-mention- 
ed. is on the verge of review itself, in the House of 
Ldrds.-Yours ever, 

INNER TEMPLAR. 

DOMICIL AND DIVORCE. 
“Hard cases make bad law” is a lo& maxim 

not to be found in Broom but “ne nevertheless which 
has far greater force than many another to which 
t,he Bench shows itiuit.e respect. 

The decision of the Chief Justice in Olsen T. Olsen, 
of which a summary is giwn on p. 93 of the present 
volume of B.F.X. may be in a hard ease, or it may 
not. Undoubtedly, however, it is bad law. 

The result of the decision is that where a wife 
has been deserted by her busband all she has to do 
is to come to New Zealand to obtain relief from 
the bonds of matrimony. Marriage and + matri- 
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menial offence seem to be the only matters material 
to her obtaining relense a vinculo mat~rimonii-It 
~OCS not matter what t,he hncband’s domieil was or 
is-our courts can. according to t,hc learned Chief 
Justice. give his wife relief. 

.’ As mentioned by Stout, C. J., the Divorce and 
Matrimonial Causes Act 1908 S. 21, (3) r&ins t,o a 
deserted wife her N.Z. domicil for the purposes of the 
Act notwithstanding t~hat her hasbud may hare 
since the desertion acquired any foreign domicil. 
The effect of this enactment was discussed in Poiug- 
destre -i. Poin@estre 2S N.Z.L.R. 604, where the 
Full Court de.;;ded that the enactment was within 
the competence of our Legislature though the 
divorced persons might still remain after t,heir 
divorce in New Zealand mm and wife in nnother 
Country. It should be remembered t,hat, this leg- 
islation was based on the domicil of the wife, a 
domicil which she derived from her husba,nd’s be- 
ing or having been in New Zealand and that bhe 
St,ntate pnrpprts to grant no relief to a deserted wife 
whose husbnud was nerer do&&d here. Dennist.on 

:, J. in Poingdestre’s case cites 5 long note from Dieey 
on t.hc Conflict of Laws 2nd Edition, Page SOS: on 
which t,he learned Judge based the conclusion that 
the tendency 0 modern judicial authority was to 
hold that a wife deserted bv her husband who had 
also changed his domieil might for the purpose of 
obtaining a divorce possess n domicil different from 
that of her husband. Denniston J. may have had a 
prescience of t.he judgment in tba ease under dis- 
en&on. It is, however. significant that the passage 
referred to is omitted ‘in the 3rd Edition of Dieey 
v-p. S46. This E&ion: to the editing nf which the 
Author was a pa&y, refers to Keyes v. @es 8; Gray 
1921 p. 204, where Duke P. held that the Indian 
Councils $ct 1861 di nob extend t,o t~he mal&g of 
a law to cmpowcv Indian Courts t,o decree the ‘3% 
solution of marriages of persons not domiciled 
within their jnrisdietion. An esaminat.ion of t,his 
Act 24 rind 25 Vi& C. 67 S. 22: shows that t,hc 
powers of legislation coufcrred on the Governor 
General in Conucil are more extensive, being almosi 
nnlimitcd in t,heir terms. t,hnn those conferred bg 
the New Zealand Const,itution Act. Referring ti 
Keyes’s cnso Diecy proceeds in the following 
words- 

:,:, “Thongh some doubt is possible 8s to t,he preeis( 
rnt,io decidendi of t,he easo thwc seems no real donbl 

::, as to t,he impossibility of English Courts reeognisin$ 
save under st.atntory ant,horit,y divorces granted OI 
any other basis than that of domicil. The rule ha! 
inconvenient results wiith regard also t.o diT:orce! 
granted br Courts in the Dominions in which juris 

1, 
dietion is rccog+ed to exist, not merely in t,he eas 

i,t; of pevsons domxilcd but in the case of wives whosl 
husbands have deserted them rind changed thei: 
dimicil. Rut wit,hout Icgislntion for thl 
purpose it does not seem that such divorces cm 
propdy receive recognition from English Cowts. 

\$~c conclude that t,hc jurisdict,ion of the Court ti 
*rant divorces to deserted wixs is founded on cl0111 
&tie, (Le &Iesurier v. Lc 1\Zesurier l~S95 A-C. 51~7, 
and on that only, except in so far as the Amendmcn 
Aot of 1913 has enacted The limit,cd relief it has pro 
vi&d in the vi&d in their favour. 

We take i We take it the Chief Justice dealt with this ax 
nlicntion in plieation in t.he way he did on the basis of th 
Conrt’s having jurisdiction to grant the wife relic vL.s.l”” ..I.. 
and not wit1 and not with the idea merely of giltig the husbanm 
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le opportunity of objecting to the jurisdiction. 
‘11 that, basis VTC have dealt tit.h the judgment. 
There ate two statcmcnts of the law in the Chief 

nsticc’s remarks to which we must dcmnr. H,: 
xys-referring t,o the husband-“It may be that he 
as no domicil. He may have abandoned his dam 
:il and he may not have got any other domieil.” 
‘his is clearly wrong-Die&s Rule 2 is “No per- 
on can at any time be without a domicil”-3rd 
:dit,ion p. 96. The stst~emcnt is repeated time after 
ime in t.he judgments of the Law Lords in Udny 
‘. Udny L.R. 1 So. App. 441: cited with approval 
y Stout C. J. in Brovnc v. Browne 1915 N.Z.L.R. 
25 at p. 429. 
Secondly. the Chief Jutice saps as n reason for 

,ranting leave to issue the Citation “He (the bus- 
‘and) may admit the jnrisdieiion of the Court an,1 
E hc admits it t.hen the Court would nudonbtedly 
mre porcr to grant n divorce.” We have yet to 
earn that consent can create a +isdietion which 
iocs not exist. Consent may undoubtedly be cff’ret- 
re to bring parties within the scope of the Court’s 
urisdiction for the purpose of det~erminin~g their 
lpht,s in eases where such a jnrisdicbion eslsts but 
Lot for the purpose of enabling the Court to cx- 
rcise a jnrisdiet.ion it does not_ apart from the cow 
cnt. possess. Cf. 9 Hals pp. 13: 14. 

EVIDENCE ? 
In hir, lcngt,hy reasons Reed J. made B curious 

:tat,ement, in Re Bylaw No. 39 Auckland City Corm- 
51: Ex patic The Auckland Omnibus Propriet,ors 
4ssociation. The decision has not beer? reported 
iet but t,here appears a note of the case in the 
wesent number of this Journal. In reference to 
;he qncstion whether there WRS any necessity for 
:he diversion of the traffic from Queen Street. -4uuek- 
and. he said “I. am Misfird that, before the omni- 
,uses were excluded -from Q&en St,reet, the con- 
;&ion was such t,hat action by the Council to 
~clic~z it was just,ified. I feel supported in this con- 
elusion by the fact that both the Auckland Daily 
Papers expressed that opinion at the time.” 

If the learned J+ge allowed the admission of 
those paper reports m evidence OT himself intro- 
duced then then he has departed to an alarming 
cstent from the well-.known rules of eridence rind 
imless he satisfied himself of the position indepcnd- 
ently altoget,hcr of the Press opinions t,hen he hns 
not done justice t,o the ease as relied on by the Bus 
Proprietors. 

Lasit.y of t,he rules of evidence is frequently to 
bc not,iccd and as often is Justice flirted wit,h. We 
on&t to know what class of eridcnce is available 
in most~ cases, but we vent.urc to say that not even 
t.he imagination of n K.C. would have warned him of 
the possibility that the expression of opinioa of 
a daily paper on a matt.er of fact would we@h in 
t,he smallest dcgrce with the serions dclibcratlon of 
a Judge. 
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FUSION or SEPARATION T 
H. F. van Ha&, Esq. 

Mr. Harold Johnston in his t.houghtful article on 
“Fusion” does not make quite clear t,he posit.ion of 
t.he profession in Victoria. As * “lexling case” 
on the admission of practitioners of other countries 
to that State, may I explain? In law and in theory 
the professions are nmalgamat.ed. There is only 
one set of qualifications required and a. man having 
qualified, is admitted both as barrister and solicitor. 
But in practice the two branches of the professions 
are really as much separat.ed as t~hey are in New 
South Wales. Barristers congregate together in 
Chambers by the Courts and do not practise as soli. 
citom Solicitors have their offices in the City and 
do not practise as barristers. For a few year: 
after the amalgamation, a few practitioners en. 
deavoured to praetise both as bnmisters and soli 
eitors. “amalgams,” as they were called. TheI 
were ‘frowned upon by the Bench and by botl 
branches of the profession, became a sort of lega 
pariahs, and the “amalgam” before long ceased tc 
exist. 

I do not agree wit,h the Editor and Mr. Johnstoy 
that there are indications of a separation in NW 
Zealand. The ~evcme is the ease. Aft,er $1 thesl 
years only one barrister has been found bold;enougl 
to pm&se as n barrister only in Welliigt,on, an< 
two, I am told, have recently taken a. similar step ii 
Auckland. But the practice of briefing senio 
eoumsel lhat was almost nniversal when I came t’ 
Wellington in 1903 has been here at all event 
largely replaced-except in cases of special diffieu! 
ty-by the tendency for one of the partners of th 
firm, if he either has or t,hinks he has my abiit, 
as an advocate, to conduct the lit,igation arising ou 
of that, firm’s btiiness. This is noticeable in th 
country- since the circuit work was extended as we1 
as in t.he cities. The late Sir John Salmond nc 
long before his do& commented to me on this ter 
dewy, and the large number of juniors who uw 
conducting their own cases. This t,endeney seen 
lilwly to gram for t,hese reasons. The desire t 
keep t,he bnsiness in the firm and to get the profil 
of the barrister’s work as well as those of the sol 
eitor’s. The saving of expense to t,he client. The] 
is no question that t,he employmcnt~ of outside eoul 
se1 to conduct litigation is more costly to the elien 
Anyone who has seen two or perhaps time emus 
md t,he solicitor all iu the Supreme Court t,ogethl 
and who knows the fees paid for consultations xvii 
counsel cannot fail to rcnlisc how costly under the 
circumstances a law suit is to a client. and ho 
many elient~s must be deterred from li&xtion 1 
the expense of briefing counsel. Moreover, t1 
practitioner who nndert~akes t,he common law woi 
of his firm and does both the solicit.or’s work ar 
the barrister’s work in connection wit,h cases 
generally better instructed as to the natnrc of t: 
evidence and the pccnliarities of t,he witnesses th; 
counsel whose knowledge is confined to the brief 
his hands. Then t~he art of advocacy has been eo 
siderably~ simplified. lnstcsd of the t~eehnicaliti 
formerly required in pleading, almost any slip& 
form of pleading lasses mmtcr, and Judges pl 
perlg amend freely so as to try the real issues I 
teem the parties. Most of the rules of m&n 
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lave been gradually whitt,led away, eloquence is at 
I discount and makes little impression on juries, 
who in any event in oases against 5 Government 
Departments. a big firm 01‘ company whatever the 
drill with which the connsel conducts his ease gen- 
orally give a verdict against him. Generally speak- 
ing, the condnet of a case in the Supreme Court is 
R much more free and easy affair than it used to be. 
The clients, t,he people who m-ant a pun for their 
money in the law courts, seem sntisfied with the 
present system, and the probability is that it makes 
for simplification and economy in litigation. As 
our cities grow: it may be that more practitioners 
will be emboldened to praetise as barristers only and 

ven to special+ as they do in England_ in special 
ranches of the law, but th+t, time is not yet. 
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