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LEGACIES. ' The Salvation Army

The work of the Salvation Army never ceases. It is not only that houwr by heur, and day by day our ac-
tivities go forward, but the Army never ceases in this—that it is always spreading out into new fields, embracing
new necds, undertaking new departures, grappling with new problems, and bringing light and help to new people.

Tn New Zealand the demand is such that four Rescue Homes for women, seven Maternity Hospitals for the
unfortunate, ten Childrens’ Homes, four Industrial Homes for men, in addition to many Samaritan posts, are
always operating for the benefit of the needy. : : )

The call of the distressed in India, Java, apd darkened Afries, is ever with us. The sick, maimed and blind,
come to us for relief, .

When approached by those desiring adviece regarding the disposal of their property or making a will, would
vou kindly remember the claims of THE SALVATION ARMY.

. COMMISSIONER HOGGARD,
BCX 15, TE ARO, WELLINGTON.

FORM OF BEQUEST.

I GIVE, DEVISE AND BEQUEATH to the person who shall at the time of my dec
mand of The Salvation Army in New Zealand or successor in Office the sum of £

applied or dealt with in such manner as he or his suceessor in Office for the time b(:{ng shall think fit for the
general purposes of The Salvation Army in New Zealand (fill in name of particular place in New Zealand if de-
sired) -AND the receipt of such Chicf Officer shall be good discharge.

ease be Chief Officer in eom-
H ta he used,

THE BRITISH AND FOREIGN BIBLE SOCIETY NEW ZEALAND :: Bible House, Wellington.

This undenominstional Society issues Scriptures to all the werld in 56$ Languages. The sales ve-imburse the Seciety to the extent of
only 7/- in the £  The balance must be made up frot voluntary contributions. The prospective world expenditure for 1525 is
2400,00¢, of which £260,000 must be suppled by donaiionsa SOLICITORS are asked to suggest this undenominational Society to
clients when ssked to advise corcerning charitable -bequests. FORM OF BEQUEST: I bequeath the sum of £ @ 1 sterling to
the British and Forveign Bible Society N.Z. Agency, t¢ be paid for the purpose of the said Society to the Secretary for the time
being, Bible House, Wellington, whose receipt shall be a good discharge for tha same.
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ﬁﬁttprmnrth B
Fortuightly Notes.

“OFf Low there can be no less ucknowledged than
that her seat is the bosom of God, her voice the harmony
of the world ; all things in Heaven und Earth do her
homege, the very least as feeling her care and the
greatest as not exempted from her power.

—Richard Heooker.
The Editor will be /pleased to receive manuscripts of
Articles for consideration and any suggestxons with regard
to the development of the Paper.
Address all communications:— The Editor,
Butterworth’s Fortnightly Notes,
49-51 Ballance Street, Wellington.

Our Amencan Brethren

As forty American warships lay within the har-
bour at Wellington we reccived greeiings from our
Missourd exchange, the Central ¥+ w Journal, wish-
ng us snceess in owr andertaki . The Great War
where onr friends from the united States fought
side by side with our troops remmd(,d us that Ihc
two nations came of a common stoek and their am-
bitions lay along the same lines.  The friendships
there weve Turthered at the Peace Conference and
with the hetter kuowledge of cach other has come
the understanding that the two nations must 1ne\'1‘f-
ably lead in matters International :

The visit of the Fleet. conceived for no matter
what purpose has resulted in our people getting to
kunow officers and men of the Amervican Navy and
the enthusiasm which their visit has cevoked s
founded on the faet that there are no real differences
in the outlook of these sailors and of curselves.

Onr Exchange in its uscful eolumns in epitomis-
ing the most impertant cases reveals the faet that
again there is little difference in the prineiples in-

.

volved in the trial of actions in the two countries. -

The Common Law of England is the basis of the
law of hoth countries and although American cases
are not cited with much approval In our Courts
there iz no doubt that wmany of the deelsions veported
m the Central Law Journal would on similar faets
be decided the same way here and for the same
TeASOLS.

We trust that as time goes on the two ereat na-
tions will advance together for the improvement of
the world and with rezard to the law in particular
that the difficulties that now exist to prevent our ac-
cepting the American decisions as suthoritative will
be removed. The visit of the Bar of Ameriea to
the Bar in England which scems to be becoming an
anpual event has already resulted in a areat im-
Provement in the relations between the two bodies.
The reason is largely because cach now knows the
other. Only with American lawyers could cur Bar
reallv fraternise because it would be mpessible
for 08 to understand the ways and ideas of other
great nations.  For us. with Ameriea there is so
much in common with others there is so muech differ-
enee. - We trust that the great friendship between
the British Empire and the United States of Ameri-

¢a now so well begun will continue to improve for

the hetterment of thg whole World.

To the gallant sailors who have just left us, Bon
Voyage, :

SUPREME COURT

CJuly 9, 13, 19’5
Anekiand.

Reed, J.

GENERAL TRUST BOARD v. HEWITT.

Hamilton Parsonage Site Act 1904—Tor the general pur-
poses of the Church ay Hamilton—Meoning of—Statmbte—
Interpretation.

The Hamilton Parsonage Site Aet 1004 avthorises the sale
of eertain trust property and provides for the Trusts upon
which the proeeeds shall be held.  Shortly pot the main
objeet of the trust wus to purchase land in Hamilton, znd
ercet n Parsonage thercon.  This has been done. Tha Aet
then provides that any surplus momeys in the hands of
the trustees after making provision for the parsonige
“fshall be expendad] as fellows: (a} Any moneys remaining
out of the proceeds of any sale or exchange shall be ex-
pended by the trustees for sueh Church purposes st Ham-
iiton as the General Svnod shall direct; (b) any monevs
remaining out of any rents received undcr any leage shail
be e.\'pvmled by the trustees for the genernl purposes of
the Chureh ai Hamilton.’” ¢“Charch?” in the Statute
means the Chureh of EBrgland,  When the Statuto was

pussed there was but onme Church building situated efther

in, or in the vicinity of, the Town of Hamilten, namely St
Peter’s. Later 2 new church building was crected, St
George’s at Frankteon. The town distriet of Frankton abutt-
ed on the borough of Hamilten. Beth churches were ad-
ministered by the Vestry of 8t. Peter’s, there being. how-
ever, an advisorv eommittce af St George’s. The town
district of Frankfen has boen absorbed in the Borough of
Humitten. There has been a division of the parochial dis-
triets and St George’s s now outside the Parochial distriet
of Hamilton, and has its own vestry, St Peter’s is now
the only Church building within that Parochial Jdistrict. but
hoth buiklings are within the boundaries of the present
Borough of Hamilton. The vestry of 8t Gearge’s el
to be cntitled to share in the above-mentioned monevs, :
the vestry of St. Peter’s resists the claim. The General
Trust Board of the Dioccese of Auckland hrings both wves-
tries before this Court for the purpose of obt.nmng o deei-
sion as to their respeetive rights.

Hubble for plaintiff.
Richmond for . Peter’s Vestry.
Algie for St. George’s Vestry.

REED T. held that the strict interprotation requiring the
expenditure of the trust funds within the boundaries of
the Borough of Hamilton as cxisting in 1994 was not the
proper interpretation of the Statute. He held that ex-
penditure from the trust funds upon objeets situnte outside

. the aetual boundaries of Hamilton in 1904 1s authorised pro-

vided the objects are for the purposes of the Church of
England and reagonably ean be said to be situsted in the
focality of Hamtlion,

Solicitors for plaintiff: Hesketh, Richmond & (layton,
Auckianid,

Solicitors for St Peter’s Vestrv: W, O, Hewitt. Hamilton.

Soliciters for Bt George’s Vestry:Gitfillan & Sulliveam,
Hamilton. )
Bim, J. July 24, 28, 1925
Christckoreh.

DICKERSON v. OTLEY.

Lease—Settled Land Act Sec. 34—No covenant withont im-

peachment of waste—Tessor tenant for life—Whether Iease N

against subsequent owner in Ilee

By lease dated Aungnst 1912 Margaret Sears leased eer- -

tain land to defendant. Lessor was tepant for life pader
the will ¢f her husband J. J. Sears.  She died om. 30th
December 1921, -The lease was intended to be granted
under See. 34 of Settled Land Aef 1908, Plaintiff the present
fee simple owner claims lease, which was for 18 vears,
;5 vold against her because demise was noi mide without
1mpe'wh'nent of waste and because it did not eontain u\ual
covenants for lessee to pay rates and taxes.

Peacock for plamnﬁ

1y LESSOR £r Fai

oy
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SIM J. said: ¢“The lease does not refer to the covenants
by the lessee which, by virtue of Section 84 of the Property
Taw Act 1908, are to be implied in every lease, unless
negatived or varied as provided by Section 49 of that Aet.
There is an express deelarvation that no statutory covenants
for title are to be implied in the lease, and this is the omly
reference to the subject of implied covenants.  The position,
therefore, is that the leaze must be treated as having implied
therein the covenant to repair set out in Section 84 namely
to keep and yield up the demised premises in good and
tenantable cordition and repair excepting depreciation from
fair wear and iear weather or natural causes without neg-
lect of the lessee damage by fire carthquake tempest or in-
evitable cacident. In the case of Davies v. Davies, 38 Ch.
D. 499 Kekewich J. held a lease made by a tenant for life
under the Settled Estates Aet 1877 to be veid as ‘made
without impeachment of waste’ becaunse the covemarnt to
repair exempted the lessee from lability for ‘fair wear and
tear and damage by tempest.” This deeision is directly
iz peint in the present case, and iz an auwthority for holding
that the demise to the defendant was not made without
tmpeachment of waste as required by Seetion 34 of the
Settled Land Act 1008, It was said, however, that this
decision ocughf not to be followed because a lessee for vears
is mot liable te an action for permissive waste. that is to
say for allowing waste which bas not come a2beut by his
own acts, but eomes about by a revolution, or by wear and
tear, or by the setion of the eloments or in any other way
net being his own act.  1n sapport of ihis contention coumsel
referred to the case of In re Cartwright, 41 Ch. D. 532 in
which Eay J. held that a tenant for life was not liable to
the remainderman for damages for permissive waste. Counsel
referred also to the discussion of the subject in Woodfall
(21st ed) at p. 792 X find it uoncecssary to express any
opinior on this guestion for the reasem that in my opinion
the plaintiff is ¢xtitled to suecced on the other ground put
forward sumely tha: the provision in the lease with regurd
to the removal ¢f buildings by the lessee offeuds agninst
the .statute. That provision is contained in the following
covenant by the Iessee: ‘And slso will at the end or soomer
determimation of the demise deliver up the said demixed
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any buildings or structures that may be erccted on the said
demised premises by the lessee which timber racks buildings
and structures the Iessee shall be at liberty to remove.” The
power of Temoval given by this clause is not limited to trade
fixtures, and under it the lgssee is entitled to remove build-
ings and structures of every kiad erected by him during
the term. To remove from the demised premises buildings
and structures, not being trade fixtures, is voluntary waste,
for which the tenant clearly would be Hable: Foa (6th cd.)
p. 328,  This provision, therefore, relieves the lessee from
liability for voluntary waste in conncetion with the specified
buildings and struetures, and to that cxtent, at least, the
demise has beer made ‘without impeachment of waste
The effeet of this apparently is to make the lease void as
against the remainderman, and the plaintiff is entitled to a
declaration that the lease was not a valid exerc’se of the
statutory leasing power of the temant for life, and is mot
binding as against persons iakisg in remainder: Pumford v.
W. Butler & Co. Ltd. (15i4) 2 Ch. 3533.  The question whe-
ther or not the plaintiff is entitled to any of the further
relief asked for in the Statement of Claim was not discussed
at the hearing, and if counsel eannot agree on the subject,
may be mentioned in Chambers. The plaintiff is entitled
to costs on the fowest seale with disbursements for fees of
Court to be fixed by the Registrar.  The plaintiff iz allowed
£3 3s for custs in conncetion with discoverr.

Solicitors for plaintiff: Hadfield & Peacock, Wellington.
Solicitors for defendant;. Wynn Williams, Brown &
Gresson, Christehureh.

Stout, C.J. June 26, Tuly 15, 1095

Auckland.
MeBWEENEY - v ODLUAL
Mortgage—Unpaid interest-——Sale through Registrar—Assess
ing value Section 115 L.T. Act—Whether original mort-
gagor still liable for deficiency-—Meaning of ‘‘mortgagor”’
under L.T. Act.

The defendant was the owner of certain land held under
the Land Trnsfer Act. On 20th April, 1820, she mort-
gaged 1t to plaintiff.  The land was later seld to ome
Piesse subject to the mortgage. Plesse failed to pay the
Piesse subject to the mortgage. Piesse failed to pay the
interest due. Applieation .was made to sell the Iand
through the registrar under the provisions of the Land
Transfer Act 1015. Under Section 113 of the Aet the land
was assessed at £800. That was not sufficient to discharge
the mortgage. Prior fo the date set by the Registrar for
the sale Piesse paid to the mortgagee £4907 1z 2d being the
vilize of the land as estimated by the mortgagee less £312
182 10d being the amount owing under the first mortgaga.
This left £402 18= 104 still due to mortgagee. The mort-
gagee thereon sued the mortgager for this amount and in-
terest.  The matfer ecame before the learned Chief Justice
on a preliminary question of law.

Seymour for plaintiff.
Eichmond for defendant.

STOUT C.J. eaid: ““The defendant complains that by the
iTensaction that has heen carried ont she has lost her rnight
of redemption, and that if the Aef gives this might which
has been exercised by the transferee of the land, sho has
bren deprived of her property and her right of redemption,
and her only remedy will be against the person to whom
she transferred the land by suing en an express or impiied
covenant. It was pointed ont thaf the wording of the Land
Transfer Aect is different from the wording of the Property
Law Aect, 1908. That prohibits foreclosure, and sars that
the mortzagor is entitled to redeem at aay time befors
sale. The wording of the Property Law Aet is, however,
different from the Land Tramsfer Aet, and the question
really turns on what is deemed to be the meaning eof the
word ‘Mortgagor.” in Section 111 Does it mean the
original mortgagor?  That is, dees it mean the defendant,
or does it meaun the person who is the owner of the land
subject to the mortgage? That is, does it mean Mrs
Odlum or Mr. Piesse? Tt may be that the Legisiature
did not intend to destroy the equity of redemption that was
reserved to the worigagor, but T camnot rewd the word
‘Mortgagor” in Section 111 as being restricted io the eriginal
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nmortgagor.  If that wers so read them it would be bnpos-
sible reslly for the ownmer of the property who is liakle
toe have his property sold to redeem in the way pownted ont
in fhe Land Transfer Act. No doubt the position is an
unfortunate one for the present mortgagor, and it may be
that the circumstances that have arisen in this case were
not fully appreciated by the Legislature when the law was
passed, but that will be for the Legislature to correct. As
far as the Court is conmcerned, it has to decide waether the
right given to the holder of the land by Section 111 exists,
and whethoer, thercfore, the right of the original mortgager
te intervene or redeem has been destroyed. No doubt the
orvigiral mortgagor might have paid the interest on the mort-
gage, and might have got the original mortgagee to transfer
the mortgage to her if she paid the amount of money re-
guired as due under it. "But that was nof done.  No cffort
was made to pay. It may be that the original mortgagor
did not know what was taking place between the mortgagee
and the holder of the land. T am of opinion that it cannot
be said that what wos done released the defendant from. the
Liability of fuifilling her covenast in the mortgage. She
is still lable, and her only remedy will be against the per-

son to whom she assigned, who will no doubt be bound to

repay her the amount that she will have to pay te the
plaintiff. It may be that the perszon to whem she assigned
iz not able to pay it, but that does not affect the legal
liability, and I must therefore answer the question; ‘Is
Flizabeth Constance Odlum, the defendant, liable to pay
to the plaintiff any moncy under or in vespeet of the said
Memorundum of Mortgage Number 9683527 in the affirma-
tive. The case does not azk whether the original mortgagor
may have an aerion against the mortgagee for.nmot giving
notice of the intention to scll. Such eases as Budge v,
Richens, I.R. 8 {.P., 358, Eennedy v. De Trafford, 188¢, 1
Ch., T62, Hoole v. Smith, 17 Ch: Div,, 434, Selwyn v. Garfitt,
38 Ch. Div., 273, may be rveferred to.  And sce Ashhurner
on Mortgages, page 337. The only guestion really asked
was, Has the sale put an end to the covenant to pay the
wmorigage money and L am of opinion it cannot be said this
has been dome.  The mortgagor, if she got no motiee of
sale may have a remedy, or it may be that the sale was of
no injury to her as the property was not wortk more than
Picsse paid and for breach of the right to get motice she
may net have been damnified. These considerations did
not arise in the guestion put to the Court and hence I have
not dealt with them.  There is nothing said in the order as
to costs, and I presame the costs will be dealt with when
judgment is entered wup. - 1 reserve the question of eosts
till thea.™” ’ :

Soliciters for plaintiffs:
Hamilton,

Holeitors for defendeant: Alexander, Bennett & Sutherland,
Auckland. :

Hopkins, Smith & Seymout,

Ostler, July 15, 1925,

Wellington.
FORD SHEBINGTON LTD. v. I. MAREKS & CO.

Patents ete. Act 1921—Sec. i27—Order by Registrar for

payment of costs—Application to make order rule of
Court.

On 9th April Remstrar ordered defendant to pay plain-
tiff £8 s costs in respect of a proceediag before him. Plain-
tiff applied to the Court asking for leave to enter judg-
ment and to issue exceuntion on the order of the Registrar

Cornish in support.

OSTLER J. said: *“All that is necessary to give the
plaintiff a ecomplete remedy by execution is an order mak-
mg the Registrar’s order a rule of Court. Section 16 of
Judgments Act (1533) 1 and 2 Viet. ¢. 110 is still in force
in New Zealand. That section provides, inter alia, that
all rules of Court of Common Law whereby any costs
shall be payable to any person shall have the effect of
judgments in the Superior Courts of Common Law, and the
persons to whom any such costs shall be payable shall be
deemed judgment creditors, ete. It is not necessary for
the plaintiff to ask for leave to issue exeentiom. . As soon
as the order is made a rule of Court he has that right by
virtue of the Statutory provision eited. 1 accordingly

make an order making the Registrar’s Order a ale of Court,
with £2 23 costs of this application.”’

Solicitors for plaintif: Webh, Richmond and Cornish,
Wellington. .

June 18, July 22, 1935.
Nelson,

Alpers, J.

EMMS v. SIGLEY.

Vendor and purchaser—Possession—Whether vacant posses-

sion—Conduct of the parties—Ambignous contract—Con-
struction.

This is an appeal or Law and Fact from the decision of
the Magistrate’s Court ai Takaka in an action. whick the
appellant as plaintiff claimed from the respondent as defen-
dart the sem of £30 being amount of deposis paid om a
contract whieh appellant claimed to have rescinded and
£26 12s for imterest and for legel costs incurred in conmec-
tion, with the contract. On January 12, 1924 it was
agreed in writing between the appellant and one Moulder,
the authorised agent for sale of the respondent, that the
appellant should purchase from the respondent s dwelling
house at Takaka for the sum of £750. The sum of £350 was
paid by way of deposit on the signing of the contract. It
was stipulated that ‘“the purchaser shall be entitled to pos-
session on the 15th day of February 1924, The vendor
shall pay rates and taxes up to the 15th day of February
1924 and if neeessary the same and insuramce premiums
shall be apportioned as from that day.’”” - The schedule to
the agreement contuins = deseription of the premises sold
as comsisting of “‘one and a guarter acres of land, more or

fess, with o five-rooteed dwelling house thereon at presemt .

oceupied by Mr. Anderson, baker, of Takaka, and joins My,
Arthur Emms’ property at Lower Takaka .’ The question
to be determined is whether or not the appeilant was. en-
titied ander this eontract to ‘‘vacant possession’” on Feb-
ruary 15th.  Moulder, the agent, gave evidence and stated
that the appellant told him he wanted the house for his own
use.  After the contraet Moulder whe said respondent had
requested him to’ net “‘as’ his agent gemerally,”’ wrote to
the tenant Apderson te say ““Fmms would want the house
on a certain date.”” The leiter iz not produced and Ander-. -
son swears ‘‘nothing was said in the letter about my having
to go out,’” but the agent’s recoliection is no doubt to be"
preferred. Amderson refused to quit a house he had oceu-
pied for 11 wyears and on Mareh 4th appellant’s solicitors
wrote to the temant a letter in reasonable terms in the hope,
apparcntly, of aveiding unpleasantness.  ‘“The legal posi- -
tion seems to be that Mrs. Emms can either put you out of
the house or raise your reat very considerably. Actually
she wishes to adopt neither of these courses. .
to allow you to rent the house at 15/- per week {(an Imerease .
of 6d per week) keeping for herseif the paddock not actually
fenced in with the house.”™”  Appellakt in fact wanted the
cottage to house onc of his workmen in, and the paddock
for grazirg a horse. But as ke certainly did not want
a lawsuit, his solicitors wrote, not to respendent, but to.the
tenaat whe was ne party to the eontract, 2 letter suggesting
amieabic compromise. The tenant refused to go out. As
late as June 14th 1924 appellant was still willing to complete
his purchase, and gave notice, by letter of kis solicitors
on that date, that ualess vacart possession were given him
within one month, he cancelled the contraet.

Moynagh for appellant.
Joyce for respondent.

ALPERS J. after reviewing the faets said: “‘Ti willi be
seen that the faets-of the case resemble vere closely those
in Dryden v. McCoy (1921) G.L.E. p. 113 with one shght
Aifference which, however, is significant. In the coniraet
ir that case ‘all onigoings are to be apportioned’; id the
present, contraer ‘tates taxes and insurance premiums’ are
to be appertiomed but no word is said about apportioning
the rent. This might not unreasonably be relied on as
clearing this contract of ambiguity. But assuming the coun-
tract to be ir fact ambiguous, as a similar though not iden-
tical eomtract was held to be in Dryden’s ease, it beeomes -
necessary to look at the surrounding eireumstances to eom-
struze the ambiguous wording. The Magistrate held very
properly that he was entitled to consider the sense in which

She is willing -
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the par’nc: themscivus had aeted upon the agreement be-.

tween them (Bank of New Zealand v. Wllson N.ZLR. &
85.0. 215, at p. 219). -He finds that the solicitors’ lettec of
Mareh 4th amount, in its terms, to ‘an =adopticn of the
fenant in the clearvest manner. I am naabie to agree with
that view. The respondent’s agent Moulder had taken upon
himself to" inform the tenant of the sale and that the pur-
chaser would want the house on the date fixed in the agreo-
nmeat.  The tenant infermed the appellant that ke did not
intend to get out and thereafter the sppellant, who scems
to have acted fairly and reascnably throughout the transsc-
- tion, authoriscd his solicitors to make the offer of compromise
contaived in the letter of Mareh 4th: but it is to be noted
Ahat even that letfer insists vpon possession of part of the
. premises—the pm’fdodx adjoining the house. I am of epinicn
that the agreement in this ease is not ambiguous but that, if
it be, both the appellant and the respo:ldent’s auihoriced
agent have asted wpen it in a sense comtracry to that found
by the Magistrate. I accerdingly allow the appeal with
27 Ts costs, and direct that the case be remitted fo tho Mag-
istraie at Pakaka to enter judgment in the action for ap-
peilant for £50, interest thereon il date of judgment, and
for such sum for ‘legal expenses and disbursements as he
deems just.”’

Solicitors  for
Nelson.

Helteiter for respondent: W. J, Joyee, Grovmouth.

appellant: Glasgow, Rout & DMoynagh,

Stout, C.J. Taly 4, 7, 1925,

Wellington.

QUIRK v. DWAN.

Practice—Costs—Registrar’'s ruling—Whether final,

This was an appeal from the decision of the Registrar in
taxing costs after action.  The Registrar had allowed on
itent of £35 being cost of bringing a witness from Vietoris
te give evidenee. t was contended that this allowanec
by the Registrar was flual.  We report Is Honour’s re-
marks on this question as the other matter dispesed of was
of no geoeral 1mportance or interest.

McGrath for plaintifl.
O’Leary for defendant.

STOUT C.J. on this point said: A point was raised, how-
ever, to the effeet that as the amount had been allowed
by the Hegistrar there was no power for the Court to set
that finidi aside, and the ease of Cox v. Symonds 32

"Z‘[ R was velied upen.  Tn that ease His Honour
My, Justiee -Chapman held that as the Court had ovdered
that witnesses’ expenses ©0 be aseerfained by the Rogistoar
that the Registrar’s deeision was final
that there was no spocinl order inm this case, but rthe usual
order of reforring witnesses’ expenses and disbursements to
the Registrar, and -that Rule 574 opergtes. The Rule says:

FeThe Court may, affer the taxation is made, on mo-
tion by any party dissatisfied therewith, where i ap-
pears that the Registvor has  decided erroncously,
whether as to wmount or prineiple, refer it back to
the Registrar, with directions to review his report end
make such alferations in it as may be reyuisite.”’

To say that all deeisions by the Tegistrar when a question
of costs 1s referred to him at the conclusion of a trind arc
binding would be, in my opivicn, to repeal Rule 574.  Fur-
ther. I may say that I am not aware that exeept there has
been o speeinl referenee to the Registrar different from the
ordinary reference, that it has ever been held thut the
Court has no power to review the Reglstrar’s deeision.
There was, in my opinion, no delegation to the Registrar of
any 1ud1e1‘11 dutv which would prevent the operation of
Rule 574. 1 am therefore of opinion that the Deputy-
Repistrar should not have allowed the amount he did allow
i-)r the expenses of the witness, and that it mnust be referred
Bbaek to him fo c¢orrect his finding and to disallow the sum
mentioned, mamely, £35. It is not usual fo allow costs
when tho decision of :3. Registrar is over-ruled.  See Ward
Y. Ben Donhng I iherefore allow no costs to the

appellan

I am of apinion .

September 1 1973.- y
Alpers, J. Juue 19, Aug. 7, 1925,
Nelsox.
REGISTRAR OF SUPREME COURT -. COLLINGWOOD

COUNTY COUNCIL AND OTHERS.

Rating Act 1908 Section 73 as amended by Rating Act 1912
Section 5 (D)—One judgment for rates on several differ-
ent properties—Sale by Registrar of properties separately
—Whether Registrar bounnd to stop sales when enough
realised to cover judgment.

The County Conncil had obtained one judgmeat for rafes
in respeet of various propertics scparately ratad.  These
were in due course offered for sale by muction by the Re-
gistrar who had previgusiy aseertainred the names and ad-
dresses of the Mortgagees of the different propcrtmc and
sent to cach of them in pursvance of Section 73 Sub-Section
{2) of the Act a notice of the amount of rates due in re-
spect of caeh mortgaged nroperty and in cach case he
aileeated to that property a proporticn of the total costs.
In no e¢ase¢ wuas this proportion of costs as great ns the costs
of a scparate summons for the rates on that particular pro-
perty would have heen.  Prior to the sele one Mortgagee
paid the rates and charges on the property mortgoged to kim
and *hat property was nccordingly withdrawn from sale.
The first property =old ferched only a Jittle more than
the rates owing on it.  The sccend lot fetched over £500—
more than enough to pay the judgment, rates subsequently
aceraed, summons vosts, costs of sale and other expenses.
Watson thersupon formally protested against the sale of any
further properties, but the Huegistrar Loneldumg that each
property shounld bear its own rates wnd that it would be un-
fair to (in effect) make the Mortgagee of the secomd pro-
perty sold pay the rates on all the other properties, ordered
the sale to proceed.  All the other properties were sold.
Watson threntened the Repistrar with zetion if he completed
the sales and the vurious buyers similarly threatened action
if he did not.  The Registrar issuced an orxiginating Sum-
mons for a declaratory Judgment to determine his position.

Glasgow for the Registrar.
Samuel for County Council
Fell for certain buyers.
Brown for a mertgagec.
Hayes for Watson the ratepayer in defanif.

ALPERS J. said that although the Rating Act contem-

plated. a separate judgment for the rates in respect of caeh
property nevertheless in acting as he had the Registrar had
followed the reasonable and comnion sense course and that
inasmuch as & Public Bedy aeting for publie purpeses is not
bound to comply so strictly with statutory powers as a pri-
vate -individual (Galloway v, Mayor of London 1 English
and Irish Appeal cases page 34; London arnd North Western
Railway Company ¥ Evans 1893 1 Ch. D. 16-28) the sales
were valid and that the Registrar should proceed with the
sules as if a separate Judfrmcnt had in fact been obtained
in respect of each set of rates.  The learned Judge added
that as the Council had not strietly followed the Act by ob-
taining scparate judgments it should poy. the costs of the
Registrar and the Mortgngees and buyers, but not of the
ratepayer in default.

Solicitors for the Hegistrar: Glasgow,
Nelson.

Selicitors for the Collingweod County Council: Maginnity
Son & Samuel, Nelson.

Solicitors for eorinin buyers: Tell & Darley, \elso‘n.

Solieitors for the Mortpagee: Salek, Turner & Brown,
Wellington.

Hayes & Ront,

JURIE§ IN CIVIL CASES.

H. O’Learv Esq., LL.B.

In December 1924 there were p‘ublished in the
Gazette certain Rules of the Supreme Court dealing
with the rights of Trial by Jury in civil cases in
New Zealand. These Rules are in substituiion for

Rules 254, 255, 256, 257 and 258 of the Code of Civil
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Procedure which deal with the modes of tnal of
actions in the Supreme Ceourt.

The summarised effect of the change is as follows:
Under the rules now revoked a litigant if his elaim
were pavment of a debt or damages or the recovery
of chattels had an abseolute right to have his cause
tried by a Jury, which might be a Jury of four or
twelve according to the value of his claim.  Under
the substituted rules the litigant has the right to a
Jury where the velief elaimed is in respect of a
cause of action not exclusively a breach of contract.
If the cause of action may bhe regarded as arising
out of a breach of contraet or out of a tors it shall
be deemed, for the purposes of the Rules, to arise
exclusively out of breach of contract.” All actions
other than those for which there is the right of trial
by Jury shall be tried by a Judge alone unless 1t
appears to the Court that the action or any issue
therein can be more convenlently tried by a Jury
in which event the Court may dirvect that the action
or such issue be so tried.  The result is that the
litigant has only the right of trial by Jury in actions
founded purely on tort.

It needs little consideration to see that the effect
of these Rules i1s somewhat far reaching— the right
of trial by Jury is taken away in a large number
of actious which hitherto have Deen determined by
Judge and Jury. Notwithstanding this drastic
change, however, the Rules have exeited little com-
wment outside the legal profession. So far as the
general public is coneerned—and that is the body
really affected by the Rules—one can only conelude
that it ig acquainted neither v 'th the Rules nor with
their effect.  Amongst lawyers the new Rules when
gazetted excited much comment and this comment
has been renewed and enlarged now that we have
had Sessions of our Supreme Court at which the
ctfeet of the Rules was seen. So far as my observa-
tions go the main current of criticism has been in
the direction of condemning the alteration -and - I
have heard it suggested that an eifort should be
made to revert to the position which existed prior
to the promulgation of the Rules. It might be ask-
ed why should lawvers concern themselves s to
whether a case should bhe tried with or without a
Jury? Thoey ave therve to take the law as they find
it and if the right of trial is not given that is ne
concern of theirs. Such statements may at first
sight appear to indicate the correet position but it
must not he forgotten that.often the lawyers are the
first persons to know of a change, and it is at least
their duty to inform the publc of any alteration in
its rights aud also to suggest the expediency or
otherwise of the change. 1t can also, in my epinion,
he vightfully elaimed that the lawyers have always
been the ouardldm of the interests of the people-—
they have looked after the intercst of the people
when their rights were in danger, and, following
the traditions of our pwigsmon if we consider the
people’s rights are being invaded we should not
hesitate to express our views, I therefore propose
in this article discussing the position and giving my
reasons for submitiing that the change was un-
1NECessary. '

In the. first place it is as well to ohserve that the
nevr Rules ave made in pursuance and exercise of
the powers and authorities conferred by Séction 51
of ““The Judicaiure Act 1908”7 By that Section
the Governor-in-Council with the concurrence of any
two or more of the Judges may alter or revoke ex-

isting Rules of the Code of Civil Procedure and may
make additional Rules touching the praetice and
procedure of the Court. The Governor-in-Couvneil
has by the Rules under diseussion altered the mode
of trial of civil actions in the Supreme Court and
whilst Section D 1 exists in its present state there is
nothing to prevent an alteration which will have
the etfect of abolishing Trial by Jury in eivil eases
absolutely.  With all due deferenec 1 suggest it
was never the intention of the Legislature to give
to the Clovernorin-Council such absolute power.
Trial by Jury is unguestionably onc of the most
marked and characteristic features of the common
law. To the average man it is the tribunal for the

“decision of disputed faeta—to him it is the tribunal

which with its faults, real or imaginary, is immeasur-
ably superior to any other. Was it contemplaied
when Scetion 51 was enacted that the use of such
a tribunal for the deeision of the faets of a eivil
case was 1o be a matter for the Governor-in-Couneil
and not for the representatives of the people?
What then is the effect of the change? It is
this, that whilst the litigant suing in pure tort will
have the faets ascertained and found by a Jury
sitting under the direction of a Judge, the litigant
suing on any other cause of action will not as a
matter of right have the facts ascertained by a
Jury. To state specific cagses—the facts of a elaim
of damages for negligenee will he ascertained by a
Jury—the facts of a ln ecach of promise action—or,
an action for breach of contract founded on fraud-
will De asecrtained by a Judge alone. Why is a
jury less capable of .inding the facts in a breack of
promise action than-in an aetion Lased on negh-
genee?  Is a Jury any less capable in the one. case
than in the other? ;
have alveady noticed the effect of the Rules by stat-
ing. in eases which came up before them at sittings -
of the Court after the Rules came into effect, that
they were cailed on to ascertain the facts in cases
where they would have preferved the assistance of
a Jury. It may, however, be answered that though
the right to a Jury in such cases is not absolute
vet there is under the Rules the option of applying
for a Jury. T realize that such application can be
made but the necessity for so doing puts the party
who desires a jury in the odious position of teiling
the Judge that he has no confidence in him—ithe
Judege who may preside and dirvect the Jury when
summoned. It would not be surprising if few liti-
gants or thelr advisers cared to place themselves in
that position.  What then is the reason for the
change? s it that the jurymen are not considered
capable of appreciating or understanding the some-
times cmnphmtod facts of an action :Eor breach of
contract. or is it that they are swayed hy pre-
judices in particular cases?
cannot surely be snstained.  With the march of
edncation the average Jurvman of to-day is well
enourh quipped to understand the facts of almost
any case, particularly as they have the assistance
and uulciamc of the prefﬂdmw Judge trained in the
arranging marshalling and etphmmﬂ* of complicat-
¢d details.  As io pre;;udme I have heard it said
that small justiee is to be obtained from a common
jury by an employer defending a claim for wages, .
or bv-a Shipping Cempany defending a claim for’
injury to person or preperty, or by an Insaurance
Conipany defending an action on a Policy. - I womld o
be SOTTy to think that a denial of 3ust1ce is a com-

I have noticed that some Judges B

The former reasom
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mon happening in trial by jury, but in any event
are Juries the only class of the community swayed
by prejudice? Did any reader ever hear medical
testimony in a ease where the character of the
medical profession was involved or the testbmony
of scientific or expert witnesses where the merits
of conflicting theories were in question? I grant

that Juries on oceasions do fall into error in decid- |
ing cases, but again T ask ig this pecitiar of Juries

alone? Examine the records of the Conrt of Ap-
~peal during the last few years and it will be found
that the Court of Appeal has in several cases felt
bound to conclude that the Judge of first instance
sitting #lone has gone wrong in his conclusions on
the facts of the case. I think it might be said that
for everv.wrong verdiet of a jury one could produce
& wrong deeision of a Court or Judge, thus showing
that infallibility is not reserved for any Department
of the Judicial systeny, and it is no solution of the
difficulty—if difficolty there be—to abolish Juries
beeause they oceasionally fall into error and to
transter their functions to the Judges who commit
errors in their own province.

Ti is oot out of piace to mention that the guestion
of Trial by Jury in eivil cases is one which was quite
recently excreising the thoughts of the administrat-
ors and the lawyers in England. The exigencies
of the War period made it necessary to considerably
cut down, if not wholly to suspend, trial by Jury
in civil cases. This was looked wpon as a purely

tomporary War measure and was no doubt justified ;

and uoassailable,  In 1920, however, on the expiry
Administration of Justice Aet was passed and the
effeet of this Acet was In many cases to substitute
for a litigant’s absolute right to a Jury the discre-
tion of the Court or Judge. After considerable
agitation the pre-War right of trial by Jury has
been re-established so far as the High Court i3 con-
cornad—hut net so in respect of the Couaty Court.
The lessening of the right has been the subject of
much adverse comment and a considerable body of
opindon is still elamounring for the total restitution
of the pre-War rights. However. my main pur-
pose in intreducing the refercnce to the position in
England is to set out the views on the question
enunciated by eminent Judges who have had ocea-
sion to comsider the matter judicially. In 1922
questions under the Administration of Justice Act
1620 arose for determination in the Court in Eng-
land. in the cases of Ford v. Blurton and Ford v.
Sauber 38 TLR. 801. In his judgment Lord Jus-
tice Bankes made the following remarks on the ques-
tion of trial by Jury.—

“1 trust however that the other aspect of the

case may also be considered namely whether | and very salutary control which adds an immense

. the right to a trial by a Jury is not sufficiently
important to be restored and maintained sub-
ject always to exceptions whieh should be pre-
cisely indicated. The standard of much that
iz valuable Iu the life of the community has
been set by Juries In eivil eases. They have
proved themselves in the past to be a great
safegnard against many forms of wrongs and |
oppression. They are essentially a c"ooﬁ tri-
hunal to deelde cases in which there is hard
swearing on either side or a direct conflict of
evidence on matters of fact or in whieh the .
amount of damage is at large and has to be.
assessed.””

|
|

In the same: case Lord Justlce Altken mada the
following remarks —

“Trizl by Jury except in the very limited
classes of cases assigned to Chancery Court is
an essential principle of our law. 1t has been
the bulwark of liberty and shield of the poor
from the oppression of the rich and poweriul.
Anyone who knows the history of our law
knows that many of the liberties of the sub-
jeet were originally established and are main-
tained by the verdicts of Juries in civil cases.
Many will think that at the present time the
danger of attack by powerful private organi-
szztions or by encroachments of the exeentive
is not diminishing. It is not without import-
ance that the right now taken away is ex-
pressly cstablished as part of the American
Constitution.”

These views were recited with appw'vai by Mr. Jus-
tice Lush in Caleraft v. London General Omnibus
Co. (1923) 2 X.B. 608. That Judge went on to
say that:—
“The safegnarding of the right to trial by
Jury is an e\uemelv Impor*fant part of the ad-
ministration of justice.’
It must be remembered that the experience of the‘:e
eminent Judges covered periods when both the abso-
Iate right and the restricted right to Juries existed
and their views avce therefore of considerable ima
portance and weight.
As a matter of interest I may mention that Lord

¢ Russell of Killowen, Chief Justice of England at
of the Acts which dealt with the War period the | p d a et oeand 2

the end of last Century had a great preference for
the Jury and it is said that he.told a friend of his
whe wished to abolish trial by Jury that if he only
knew His Majesty’'s Judges as well as he (Lord
Russell) knew his gudlclm colleagues he would not
be so keen on getting rid of Juries.

To sum up thcn T comend that for the ascertain-
ment of faects a Jury—that is a nuwmber of men
taken at random from the body of the eommunity—
aeting in the presence of a Judge is the best tribunal.
The laws of England have established that such a
tribunal i hest caleulated to aseertain the truth
in the greatest majority of instances as well as the
best caleulated to do justice in every sense of the
word. The Juryman quitting his shop or office or
workroom for the Court of Justice bringg a fresh-
ness and earnestness to the enquiry which almost
wvariably resulis in the truth being aseertained. In
doing this it is no small help that the Juryman rea-
lises that his Country has left a portion of the judi-
cial anthority in his hands, instead of resting the
wheole in some exelusive or professional body. The
Judee and Jury sitting together exercise a mutnal

moral weight to their joint action.

Should then the right of Jury trial be encroached
ont? My answer ig No, and that litigants are en-
titled if they wish it to have a Jury to try their

cases—to have the view of a Jury of twelve men
rather than that of a single Judee. _

It is Important to notice that the Rules of Court
which deal with the matter in England are framed
by the “*‘Rules Committee’ of the High Court. This

Commitiee consists of representatives of the whole
legal profession—Judges Counsel and Solicitors. I
would respectfully suggest that a similar Rules Com-
mittee should operate in New Zealand and it would
then be assured that any alteration would be with
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the eoncurrcnce of the whole profession and thus
mdirectly at least the public would be represented.

The matter is one of much importance. The al-
feration is drastic and as I have pointed out the way
Is at present open for a still more drastie alteration.
It is a matter which the members of the legal pro-
fession should, and T fecl somé do, interest them-
selves in, and if by this shori article T have added
to that interest my objeet has been attained.

LONDON LETTER.

The Temple, London,
24th June, 1925.
My Dear N.Z,

The Bar is a terrible profession!  We are up in
the clouds one day. All is for the best in the best
of all possible worlds. €Cases are won, clients
agreeable, dates and appointmients convenient and
adaptable, prospects favourable, promise abundant
and success as good as assured. - Next day, we are
down in the depths: drafts will not be settled, briefs
go astray, their Lordships ave irritable, and eauses,
if they ave not actually lost, take such an unsatis-
factory turn that we are convinced we have no
hopel  The only comfort in one’s own depression
is that everyone elsce is, in his tuwrn. depressed. An
old friend told me a good tale to-day, of how a
youuger man came to him, distraunght and contem-
plating heaven knows what  desperate expedient,
and begged to be advised. A matter had gone
awry; he felt that he was not to blame, but he
couwld not disgunise from himsclf the annoyance it
had involved for his professional ¢lient. This had
happened some time ago, and since the event little
new work and no new clients had erossed his
thresheld.  Should he realise his defeat, and aban-
don the strugele for some safer carcer? My old
friend is of a long experience. He put his hand
on. the young man’s shoulder, and ssid to him:
“Yes, my dear boy, vou are probably right to as-
sume the worst. What has happened is this. Your
professional client has, no doubt called a meeting,
at the Cannon Street Hotel. to which he has invited
all your other clients and representatives of sll the
firms of solicifors who might have hecome your
clients. e has addressed them, with reference to
vourself, deseribing how the case which he entrust-
ed to you was bungled and cautioning them never
te employ you, as he eertainly never intends to em-
ploy you again himself.  Thereupon a resolntion
has been proposed, seconded and carried tmanimous-
Iy tha no selieitor shall ever send vyou another
brief. . . . And the young man, constrained to
langh, went his ways; and the next time my old
friend saw him, he was worried to.death becanse
he had more work to do than he could possibly
manage. .. There is no partieular aptness about
all this, except that times are hard all round. nowa-
days at the Bar, and business for all of us is Spas-
modie and precaricus. The result on the individual
is that a normal period of adversity, something, say,
between twenty-forr and forty-cight hours. convinces
him that the end of the worid is in sight, for lawyers
at any rate. .

For my part, I turn with relief to our correspon-
dence. First, I may add this postseript to my last
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letter, that the Lord Chancellor is now nominated
to compete with Lord Asguith for the Chancellor-
ship of Oxford University, and Lord Birkenhead
has engaged to desist from writing for the press.
Here are the leading men of the law, indeed, and
fascindating personalities, to hoot! I have engaged
with the House of Butterworth (inte which, I should
suppose from the look of it, Depression has never
entered) to give you brief impressions of these and
others, during the quiet weeks of the Long Vaeation,
so that you may know the men as well as the names.
Viseount Cave I, and I hope you, will partieularly
enjoy. If I was Oxford Unlversity. no other can-
didate’s qualifications would even be considered.
For the present, however, we have more technieal
matter to deal with; T could, if I had a grudge
against yom, legitimately worry you with a long
series of tax deeisions, arrived at by Rewlatt J. in
the eurrent Revenue Paper.  But I have mierey:
T am,” said Dolly, in the famous dialegues, “*a kind
old thing”: T propose to walt till the Revenue
Paper is dealt with, and to compress into a short
space the gist of the decisions which you should
know. OQf this, later. R
Matrimonial causes bave reeently been foremost,
in peint of principle.  Stephenson v, Stephenson
has explained Cobh v. Cobb {(1900) p. 294, and has
established the diseretion of justices, under our
Summary Jurisdiction (Married Women) Act, 1895,
See. 5 (e) to act upon theiv own prineiples in fixing
the amonnt of maintenance and to disregard when
reasons dictate, the prineiples applicd by the High
Court in dealing with alimony. In the case in
question, justices allowed a sum, execeding a thivd
of the husband’s ineome and taking no account of
the wife’s, and the Divisional Court of the Probaté, .
Divorce and Admiralty Division held them justified
in so doing, in the exceptional circumstances. In
Fox v. Fox the Court of Appeal has closed the door,
which Swift J. ““opened to spiteful wives, proceed-
ing to chtain a deeree nisl, and, after obtaining an
order for permanent alimony, refraining from ap-
plication to have the decree made absolute.”” In-
Lankester v. Lankester, the President complicated
the affairs of a couple whe, reciprocally desiring a
divoree, had resorted to Dakota, the more easily
to achieve their purpose. The lady, having secur-’
‘ed her divoree, married the man of her choice; but
the man, returned to Englond, felt & doubt as to..
the position and determined o resolve it, by ob-
taining another divorce in our stricter Courts. He
relied upon the lady’s eohabitation with her new
husband; but the King’s Proctor intervened, and
the President held the intervention to be good, for
that the petitioning husband, being cognisant and
an abettor of the new alliance, must be held to be
accessory to and comniving at the adultery which
he nmow said it invelved. The technical point and
result of the decision we may well understand ; but
the moral of the story I, for my small part, am guite
unable to -draw. y R
In this context T may comment on the infernal re-
arrangements of the Division. Horridge J., you
will remermber, long sat as n Judge in Diverce: he
became expert, and was removed, back fo his nor-
mal sphere. I do not pretend to know the explana-
tion of this, or why Swift J. relieved him. = Hor-
ridge J. may not be the most popular of our Judges,
but he is far from being the least efficient.  He is

~going to Oxford Circuit at the moment, where I
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shall presently join him and, ne doubf, rcceive a
sound drubbing for my pains. However, I shall be
certain of exact justice for my client, and, rough
though my passage may be, it will be less rough than
if my Judge was Swift J. S0 far as we have
“‘brutes, but just brutes®’, on the coniemporary
bench, these be they.. We suppese they weve sent
to the Divorece Court to punish the sins of the
Divorce Bar, which (we all insist) are many and
great. However, inconsequent and slap-desh fel-
lows though they are. in that Court, they are yet
. good men and true, genial and always kind to an
intrading stranger like myself, This is apparently
the authoritative view, for mow they are left again
to the very tender mercies of their Hill J., as gener-
ous and pleasant a Judge as ever sat aloft.  He,
and the chivalrous President with the deep, bass
voice, constitute a Bench which we do not grdge
them, but avowedly envy., Swift J. is sitting in
the nisi prius Courts, wherve he conducts himsclf
with a silent efficiency which none can deny, how-
ever sharp his occasional slaps may be. '
There are enrrent, at the beginning of this term
and the end of last, a number of workmen’s com-
pensation deeisions, but none of them is very sig-
nificant and all of them are, as you know, faithfully
collected in the standard report, where they ave so
thoroughly digested, annotated, indexed, explained
and rendered fool-proof that you and I need mot
disguiet ourselves.  You will find them all noted,
promiscuously, in the Law Times, sifted in the Law
Journal, reported, for the nost part, in the Times
newspaper-and the urgent ones epitomised in the
Morning Post. The demand, in Urewe v John
Rhodes Litd., that every medical referee, whose cer-
tificate under the Acts is to be conclusive; should
be provided with the expensive aid of X-ray photo-
graphy for his dingnosis, comes from Atkin LJ, a
Lord Justice, as you know, of small statuve but
great force.  The Doctors are by no means unani-
mously in support of the snggestion.  Their experi-
ence 15 that the process is indispensable in a very
small proportiow of the cases with which they have
to deal, and they have come to feel that already
the workman is exccllently looked after, at the em-
plovers expense. If the Xoray bad esmpletely re-

volutionised. diagnosis, In every and any appliea-.

tion, their view would bhe differeni; but a large
part of the cascs, with which our County Courts
are concerncd, turn upon sueh maladies as chronic
arthritis and stomach ills, for the discerning and
explaining of which the old methods suffice.  And
I may say, In passing, that to-day we are made sen-
sible of a very wvigovous movement o bring into
the closest alliance the two great professions of
Medicine and the Law, in this country. The sald
Atkin L.J., as President of the Medico-Legal or the
Lego-Medical Assoeiation (I forget which) and the
Iord Chief Justice who has aun obvious penchant
for the doctors’ business, are at the hack or the
head of it.  In the Provinees, divers Law Societics
are attempting developrents along the same lines.
The formal association is somewhat artificial; many
doctors and many lawyers, while infinitely respeet-
ing each other and co-operating to the best of their
ability, feel that the interests of the comwmunity
may perhaps be best served by the two professions
maintaining their respective independence.

Making communication over something like ten
thousand miles of intervening space induces, I fear,

an ¢xcessive spaciousness in the communicator. For-
give my prolixity, and give me leave to desl briefly
with the topies which remain. The Rating and
Valnation Bill. as it nears maturity rouses a fiercer
hogtility., The Farming community will certainly
suffer, but the movement to defend their interests
(notably against the fairer rating of the railways,
which will prejudice them) is being diverted, some
suspect, to preserve vesied interests of existing but
about-to-cease-existing officials. A deputation from
the National Conference of Assessment Committees
and the Association of Poor Law Unions reeeived,
ont June 10th, a very comrteous but entirely unsym-
pathetic hearing from the Rt. Hon. Neville Cham-
berlain, the Minister of Health. I fancy it achieved
Little else than to spike the hest guns of ifs friends,
a body of Conservative M.P.s. pledged to oppose.
The Minster was afforded, and availed himself of,
an excellent opportunity to uwtter unintevvuptible
propaganda for his proposals. The Law econcern-
ing, and striving in vain to render innoeuons, motor-
car traflic is being much canvassed, as to its reform.
We still are confined. though hardly a  motorist
knows it, to a universal and unrelaxable maximum
speed of twenty miles an hour; 2 rule imposed some
twenty veavs ago and never adapted to modern con-
ditions beeanse (I am perfeetly sure) everyone has
forgotten its existence; or had forgotten its exist-
ciee, till some it-advised. enthusiast, on one side ov
the other of the eontroversy. revived its memory
with a view to enforcing it or eliminating it. Rival
deputations pursue the Minister of Transport, io
¢lear our fine, new voads of- the pest or the pedes-
trinn!  Moderate men, with no passionate interest
in the internal combustion engine but no inveterate
dislike of a very convenient means of getting about,
join with both extremists in calling for measures of
refornm.  There are too many aceidents, and the
reason -of them is that there is too much rank bad
driving.  Of the latter, a little is due to incompet-
ence, but morve iy due to vile manners and a danm-
able disregard of .others’- convenience and richts.
A good deal of my own work deals with motor-ear
aceidents, ranging from running down eascs to
charges of manslawghter. - Judging from the gen-
eral trend of sentiment, as I mect it, and from the
utterances of the Benehes before which I appear,
there is every prospect of radical reform in the near
future.  If the moterist is given any latitude, it
will enly be for the puwrpose of fixing the fullest
responsibility upon him.  The rule of the road will
become a matter strietly to be observed, and most
heavily to be punished in the breach.  The most
nrgent neecessity 1s; by common consent, to prosecute
the offender for the meve offending, and not to wait
tUl he has had his aceident or caused his death.
Lastly, the case of Rex. v. The Governor of Maid-
stone (aol. so much discussed earlier in the year
has cvopped up again and, this time, has achieved
an interesting decision of principle, The Court of
Appeal has refused to discuss the rights or wrongs
of the Divisional Court’s ruling, on a writ of Habeas
Corpus and as to the transfer of & prisoner, under-
going penal servitude, from Belfast to Maidstone.
It disclaims jurisdiction in a case, the substance of
which arises out of a criminal cause or matter.

Yours ever,

INNER TEMPLAR.
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WORK OF [HE COURT OF APPEAL
' (July blttmgs)

Hereunder we publisk for the information of our readers
a note of the work donme by the lst Division of the Court
of Appeal and the Foll Court last month,  In addition to
the cases mentioned hereunder there are the two cases al-
ready noted in BN, No. 11 viz. Patechett v. Hyndman and
Tarvanaks Farmers® Meat Co. v. Morgan.

COURT OF APPEAL.

MORGAN v. WRIGET.
Cor. Stout, C.J., Sim, Herdmar, MacGregor and Alpers, J.J.
(July 6, 7, 8, August 1.}

Appeal from deeision of Mr. Justice Reed in an action
for breach of trust. The main guestion was ws to whether
wertain transacticns by D. G. Wright as 1o two properties,
Surrey Hills dand Windernwere, counid stand.  The respen-
dents cluimed that D, ¢, Wright was entitled as assigaee
from H. H. Wright of an option conferred on H. H. Wright
by his father’s will.  The appellants contended: (1) The
right of purchase was not assignable; (2) if it were,
it conld not be avquired by 4 trustec who was not expressly
authorized by the testator to purchase; (3) cven if it could
be s0 aecguired, nevertheless the purchases by D, G, Wright
could not be allowed to stand by reasen of the eircumstances
and faets of the case:

Myers, K.C.,, Dennelly and Brassington for appellants.

Gresson and Bvans for respondents.

HELD by the Court (Stour, C.J. dissenting): That D. &.
Wright was not entitled to purchase cither Surrey Hills or
Windermere, and that he was liable 1o aceount for the pur-
chase meney recetved by him from the sales made by him
of parts of these estates ond that he held the balaaee of
these estates upon the trusts of the will of the testator: and
that all accounts and enguirics necessary to afford relief onm
this basis shall be taken and made in aceordance with direc-
tlons to be given hereafter.  Purther there should be an
enguiry as to the profits made by D. G. Wright in his deal-
ings with the live and dead stock on Surrey Hills and
Windermere.

Appeal allowed with costs on the highest scale as on a
case from, 4 distance.

MACKEXNZIE v. MEDICAL BOARD OF NEW ZEALAND.

Cor. Stout, C.J., Sitm and Alpers, J.J. (July 9, 10, 13.)

Appeal from the decision of Herdman J. in ordering the
removal of appellant’s asme Lrom the Register of Medieal
Practitioners. .

Myers, K.C., and McLiver for appellant.

The BSolicitor-General (A. Fair K.Q.) and Meredith for
respondent.

On the Court resuming on 13th Julv Stout C.J. announced:
Bince the eonclusion of Mr. Myers® argument or Friday, we
have had an oppmtumtv of conﬂdgnna the C\ldbl](,{: in
this euse, and we have come to the LO!lElu:.lOﬂ that the
judgmeut under appesl cannmot be disturbed. It will be
unnecessary, therefore, to hear counsel for the Medieal
Board. 'We shall put into writing later our reasoms for
the conclusion arrived at by us.  In the meantime, the
appeal is dismissed with costs on the highest seale as on o
case from a distance. The question of the costs of the
proceedings in the Supreme Court was not determined by
Mr. Justice Herdman, and that is left open for comsideration
by him.

Appeal dismissed. On lst August written judgments
were read.

. MAYOR ETC. OF PALMERSTON NORTH v. CASEY.

Cor. Stout, C.T., Sim, Herdman, MacGregor aad Alpers, J.J.
(July 13.)
Appeal on point of lnw from decision of Reed, J., on ques-
tion as to the power of a local authority to 1mp0a,e condi-
- tioms as to tarring. and sanding. strects and footpaths on a
new street being dedicated by an owner subdividing his
land for the purpose of sale.
Gray, K.C., ard F. H. Cooke for appellant.

H. R, Coeper for respondent. CAV.

TREMAIN v. MANAWATU DRAINAGE BOARD.

Cor. Sims, Herdman and Alpers, Jal. (July 14.) .
Appeal from o judgment of Stout C.J, dirceting w third
trial of this action on the grounds that the verdict was

against -the weight of evidence amd that the damages
awarded wore excessive.

Watson for appellunt.

Gray E.C. and ¥, H. Cooke for respondent. - C.AV.

TRANTER v. TRANTER AND LAME..

Cor. Sim, Herdman and AacGregor, J.J. (July 17,-28.)

Appeal from degision of Adaums, J. in setting aside the
verdict of a jury for £1300 damages aguinst the co-respos-
dent in a suit for divorce amd ordering i@ new trial as to the
amount of damages upon the ground that the Jamages
awarded were excessive. :

Sargent and Cousins for appellant.

Donnelly and Brown fur respandent.

HELD (dismissing the appeal) the verdiet was rightly -

set aside and there must be o new trial as to damages.
Appeal dismissed.

CROWXN MILLING CASE.
) Thiz will be noted Iater.

Cor. Stout C.J.. Herdman, MacGregor, Ostler and Alpers, J.JU
Attorney-General, Solicitor-General and Adams for ap-
pellnnt. :

Skerrett, R.C., Iv'ye,rs, K.¢., and Leicester for respondents.

Appeal from Sim J., w hu dismissed Crown's action for -
penalties under Commercial Prusts Act. C.AV.

) =~ T L&
FULL COURT
-
BYMONS v. THI KING. :

Cor. Stout, C.J., Bim and HMerdmau, JUT (July 16, Aug. 1.)

Petition under the Crown Suits Act fur recovery of a
sum of £127 10s, being ad valorem dety paid on an agree-
went for the sale of lund under Sub-Section 9 of Sceetion 76
of ““‘The Finasnee Act 915,77 as wiended by Seetion 14 of
fehe Finanee Act Nol 2 161577 This seetton wus repcaled
by Seetion 31 of “*The Pinance Act 1920,77 which came into
force on the 1I1th Novemboer 1920, The contract fur sale -
was made and duty paid in May 19200 Oa the 12tk De-
cember 1921, after the Aet of 1913 had been repealed, the
sale was annulled and within six months of the sonulment
applieation was madc for a refund of daty,

Kennedy tor suppliant.

Solcitor-Grenerat (Fair K.C.)} for the Crown. :

HELD (per curinm) that Synions was not entitled” to
recover the duty.

Petition dismissed with usual eosts.

MeLEAN v, AMeLIEAXN,

Cor. Sim, Herdman; MacGregor, J.J. (July 17.)
Case stated for the epinion of the Fueil Court by Adums J.
as £o whether in an undefended suit for diverce there wuas .
sufficient evidence of an agreewent for separation by mutunal
consent.
Camphell for petitioner.
Respondent not represented. : :
HELD there was no express agreement for separation
and ny evidence to justify the Court in saying that them
was an implied agreemoent.

RULES UNDER THE ADMINISTRATION OF JUSTICE
ACT 1922,

By Guazette of the st May, 1925, rules have bcen made
with reference to the registration in New Zealand of Judg-
ments under Seetion £ of the ubove-mentioned Act.  The
rules are too long for paublication but they provide for the

machinery to. appro‘uh the Court and the ‘-ubmquem steps

necessary up to oxecution of the Judgment.

FREEHOLD IN ENGLA}\-’D.'

A correspondent has sent us the following note of 2 shle.
of land in England. The mote affords us who live uader the.
simple systems of Land Registration in Wew Zealand with an

interesting comparison of the duties ynd diffienlties of the. | '

English conveyancer,
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‘“In the conditions of sale regarding the West Sussex pro-
pertics which, as alveady stated in thesc columms, are to be
offered by Mr. Harry Jas. Burt, of Steyning, at Pulborough
on June 19, by the direction of the Committec of the Mar-
guis of Abergavenny, appear sonic intercating details of the
vendor’s itle to his holdiags here. 1t is stated that he “fis
tenant in tail in possession of the property hereby offeved

~ for sale under the Compound Settlement created by (a) the
will dated June 4 iz the {wenty-seventh vear of the reiga
of King Henry VIIL of George Nevill Lord Burgavenny;

(b) an Act of Parliament passed in the thirty-first year |

of the reign of Wing Henry VIIL, intituled ‘The attainder
of Henry. late Marquess of Exeter Henry Lord Montacute
Thomas Dareie John Lord Hurst and cthers attainted by
the Common Lawe and their estates forfeited’; (o) an Aet
of ‘Parliament passed in the thirty-fourtl year of the reign
of King Heary VIIL, intituled ‘Aw Act of the restitution
in name and bloode to Walter Hungreford and  Edward
Neville’y aud (d) an Act of Parliament vassed in the second
and third years of tho reign of King . Philip snd Queen
Mary, intituled “An Aect whereby the huirs of Sir Edward
Weville Enight are restored to the remainder of the Bareny
of Burgavenny.” 7 - .

The freehold of all the land now for disposal, extending
o 622 acres, in the parishes of Pulborough, Nuthourne, and
West Chiltington, is believed to have originally ‘beer includ-
od in the manors of Chiltington and Nutbourne, and as such

Formed part of the estates softled by the Aet of Philip and
Four lots will be

Mary quoted above. . Altogether eigh
put up, comprising numerons wmall farms-—02L acres is the
largest individual area—-and the propertica in West Chilt-
ington embrace some of that eapital fruit-growing and
market-garden land for which the distriet is well known.
There are alse mapy excellent building sites with fine views
. over undulating heaths and commens, with the Arun Valley
cand the Downs in the background.

BENCH AND BAR.

The legal profession has sustained a Joss by the death of
Mr. Spencer Brent one of Duncdin’s oldest lawyers. i
began his legal carecr in 1871 being articled to Messrs, Hog-
gitt Bros. and Iater admitted as o paviner to that fiom.  His
partner, Mr. B, C. Haggitt. later died and Mr D’Arvey Hug-
gitt removed to Christchureh leaving M
L. . Williams to carry on the busin
M. Williams died and Mr. Brent prac
vear 1912 when he was joined by his son, Mr. . 8. Breut.
The firm eontinued w the namg of Spencer, Brent & Son
until 1820 when Mr.«@rert retived, living first at Waikola
and later at Roslyn, where he died. On his retiremoent the
legal profession did neot entirely lose touch with him, onc

Aftor one year
sed alone wntil the

r. Brent and Mr.

of the soundest and most amiable of its exponents, having -’

the benefit of his serviees as Auditor of the Otago Distriet
Law Bociety. i

EXTRACT FROM THE PRINTED REPORT OF THE
DECISIONS OF THE N.Z2. LAW SO0CIETY, -

We extract from the printed report of the Decisions of
the Council of the New Zealand Law Soclcty made on the
10th JFuly, 1925, the following which are of intevesti—

1. Is ‘or is not a Solicitor acting for a First Mortgagee
entitled to charge a production fee when registering o mem-
orandum varying the terms of a mortgage?

A Solicitor 1s entitled to a production - fee only
when he produeces n title for the purpose of regisiration of
& dealing by another Solicitor, or perhaps by himself acting
other thap as Solicitor of the Mortgagee.

-2, That while expressing no opinion as fc the propriety
of a Soli¢iter acting as an Agent for am Insurnnce Company
an Commission, the Council sces no reason to interfere with
a usage. which appears to have obtained in many districts
in New Zealand.

2. Resolved: That s Sclicitor as an Ofticer of the Court
owes -a duty to take an affidavit unless he has a suffieient
excuse for refusing to perform that duty.

4. Is it irregulor for a Bayrister, in the cvent of a vacan-
ey in the office of Crown Prosecutor oz Counsel to o Public
Department to take steps to have his name mentioned to
the Minister or Officer in whose hands the sppointment
lies for consideration- with apy others? (Note: It is re-
cognised. that this has been done in good faith in the past.)

Resolved: That the Council deprecates any action by a
practitivrier who is eandidate for the position mentioned or’
any sinilar pesition in the direction of bringing pressure to
bear upon its Minister or Officer in favour of his condida-
ture. '

FORENSIC FABLES.

No. 6.

THE DOUBLE.FIRST AND THE OLD HAND.

A Double-First, whose Epigrams werc Quoted in
Lvery Common Room of the University, became
Weary of Tuition and went to the Bar. = Shortly
after hiz Call, 5 Near Relative Provided him with
a Brief. = He was to Appear for a Publie Authority
which Owned a Tram-Car.  The Plaintiff was a
Young Lady who had Sustzined Injuries whilst
peing Carried Therveon from her Place of Residence
te hor Place of Dusiness.  Her Story, as Set Forth
in the Statement of Claim. was that the Conduetor,
without Any or: Alternatively Sufficient Warning,
had Rung the Bell whilst she was Stepping off the
Vehicle, and that by Beason of the Premises she had
Fallen Heavily in the Road, Abraded her Shin-Bone,
and Suffered from Shock and Other Discomforts.
Her Claim (ineluding Bxtra  Nouvishment - and

Viarious Items of Special Damage) Totalied £583
“The Double-Fivst found himself Opposed

45 94,.

2N

N

by an Old Hand of Thwivalled Experience In that
Class of Action, whe Conducted the Case for the
Plaintiff ir a. Mamner which Shocked the Double-
First Exceedingly.  Whilst the Jury was being
Sworn he Informed his Solicitor-Client in a Whisper
which eould be heard in the Central Hall that he
would uot Settle for-Less than Five Hundred, and
he Asked the Dounble-First, with Reference to the -
Plan, whether he would Agree {1) the Exaet Spot
where the Pool of Blood was Found, and (2) the
Precise Loeality where the Conductor had Admitied
to the Policerian that he had done the Same Thing

on Another Oeccasion. The DoubleFirst Strugegled
| against these Tactics in Vain.  In'his Final Speech,
the Old Hand Reminded the Jury of the Possibility
that Tetanug micht Hercafter Supervene, and the
Certainty that a Disfioured Tibia would Seriously
Impair the Plaintiff’s Matrimonial Prospects. Apart
from his Suceessful Application for a Stay of Execu-
tion on the Ground that the Damages (£1000) were
Exeessive, the Double-First had a Disastrous Day.
| ..Moral. Despise not Your Enemy.
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REVIEWS.
THE BENCH AND BAR OF ENGLAND.

by
J. A, Btrahan.

After perusing the pages of the Trinl of Jean Weobster
it is a plensant change to turn to this very interesting book—
The Boneh and Bar of Eagland, by J. A, Strahan.  The
book iz a collection of sketrhes by Mr. Strahan - which
eoriginally appearcd in the Dlackwood’s Magazine,

The author has practised at o Criminnal Bar, gone the
Midland Cirenit and been an Equity Draftsman and Con-
veyaneer in sueeession; for about a dozen years he was on
the Teporting stall of o law paper when his duties negessitat-
od his spending nearly overy day in Court; also he has
been a lecturer and examiner in Iaw both in England and
Treland, and his text books Digest of Equity and A Concise
Introduetion to Convevanting arc well known to the mem-
hers of the legal profession in New Zealand.

His remarks on Judges are illuminating. Weak Judges get
their tura, but on the Judicial hamourist he is a little hard.
The tedium of the Court proceedings is often greatly re-
lieved by a happy comment or @ quip in point. Mr.
Strahan’s opirion, hewever, is that fthe Judieial humourist
hag rarely o greater semse of humour than -his  graver
brethren, he has merely; o lesser sonse of dignity.  He
surprises us by the statemwent that the three most witty
men on the Enclish Beneh in tecent vears, were, Lord Chief
Justice Coleridge, Lord Bowen and Lerd Macenaghten. o
rofers vs to Lord Maenaghten’s judgment in Van Grutten
v. Foxwell if we wish to enjoy o romarkable display of
humour, learning and literafure,  Hiz Bar avecdotos are an
execllent colleetion.  He tells of o voung counsel who dis-
plaved his opivion of the learning of the Bonch elearly it
1ot consciously.  Fle had argred a cuse, and to his surprisc
and iadigoation: the Judge deeided It against him. He
appealed, and when opening his caso in the Qourt of Ap-
peal, he began by stating and expliining at great Jength
some most clomentary legal priveiples. At laxt the Judges
beeame impatient, snd one of them said, mildly, encugh:
“iPon’t vou thinmk, Mr Hmith, wou might assaume that the
Court knows some law?? 4 No, no, my lord,”” answered
the voung harrister hastily, “‘that was jJust the mistake I
made in the Court below. ™ o

He tells this of the late AMr Oswald, the anthor of the
Treatise on ‘<Contempt of Court’’ (which his fellow barris
ters insisted were all based on persemal experiences).  An
anlearned and underbred Judge, after a tussle with Os-
wald, in which the Judge had come out second best, had
announced angrily that he conld fceach him neither law
nor manners.  SF respeetfully agree. my lord,’’ answered
QOswald blandly, ‘‘vou eould teach nobody either’’

No man can get through a great leading practice at the
‘Bar unless he not merely leaens to learn quickly, but also
to forget quickly, The following recond of Sir Charles
Russell’s conversation with a Junior Counsel is of “interest:
The Junior Counsel in an infrieate ease had suddenly died
and a friead of the auther was lucky cnough to get his
brief. The case was onc which raised many points and
had been alveady several times before the Ceurt.  The
friend had little time to make it up; but this did net dis-
turb him, ss Sir Charles Russell, who was leading him. bad
argued the case on the ovcasions when it had been pre-
viously considered, and so he assumed was familiar with
all the facts. At the conference, however, much to the
friend’s amazement, the fivst guestion whish Sir Charles
_put to him, in his brosque percmptory way, was: fEyWell,
what iz this casé all abeut,’’ ¢ Why, 8ir Chaxles,’” replied
Mr. Strahan’s friend, ‘I thought rou would know more
of it than I possibly ean.’’
said Sir Charies.  ‘‘But,”’ persisted the friend, ‘“wou have
arguned it three times already.’’ ST tell you I know
aothing about it,*’ apswered Sir Charles angrily. If L re-
membered the faets in all the essos T have beem im, what
sort of a thing would my head be mnow, do you think.”’

The author also mentions that the late Mr. 3. Chomber-
lzin had this same faculty. .

The testimony of oxperts is generally regarded as biased
testimony, but ome seldom comes aeross such an example
as is reeorded by the author, of a distinguished scientist
cross-examined as to a different view which -had . bheen

maintained by him on the same point iz another ease,

"TRIAL OF

“T kmow nething about it,77

“answered indignartiy: “You scom to forget, sir, that I, like =

vou, was then appearing on the other side.’’

Of the fair sox as witacsses Mr, Strachan expresses him- -
self, thus: ““Women I have usunlly found much better wit-
nesses of what they have scen, than men. Men reflect
on and draw inferences from what they have seen, and are
apt to mix in their evidence what they surmise must have
happened with what they actually saw happening; womon
nsually tell just what thev .aw.  Their evidence, however,
is relizble only so lomg as their passions arc not involved;
when love of their husband or childrenr, or hatred of their
ncighbour, enters into the question, not a word they utter
ean be trusted.  Ther have mo conscience.

The author’s story of the young guardsman who was |
playing cards with Lord Russell, who answered Lord Russell
by teiling him “‘that he was not in his blasted old Police
Court mow’’ gives a differont colour to the story than dées

CAfr. Barry O’Brien in his ‘‘Lite of Eart Rassell.’”

It is expected, of course, that the irresponsible Lockwood
wounld feature in these pages, and we are not surprised to.
fearn that whea he was o Junior on the North East Cireuit
he proposed the lealth of the Assize JFudges, Mr. Justice
Tash and Me Justice Shee by asking the mess to drink to
wine anid women, coupling the tonst witll the names of Mr..
Justice Lush and My, Justice Shee. ’

This is undoubtedly one of the very bost books of its
kind extant. . )

KATE WERBRTER (%dlited by ‘Elliott-
G’ Donneell.) ) :

This Jatest addition tn the serics of Notable Trials is not
up to standard.  The subject has few interesting features
to the Barrister. i

The trial was of Kate Webster for murder of another
woman.  There were na features of ontstanding interest
and the result of the Trial was imevitable .on the evidence
apart from the varions and varring statements made by
the prisoner in her {utile efforts to lny the blame on others.
Mr. -Sleigh’s task in Jdefeading Webster gave him no - hope
of sueecss.  Hiz speech, os well as the other specches re-
ported in the thivd person. appents to be incomplete thereby
depreciating the value of the book. .

The Intreduction is not couched in language that wiil
appeal feo the legal practitioner and the reflections and
opinions anent the psychological and eriminalogical aspovis
are mot convineing.,  AMr. O'Donnell’s style of writing s
not suffeiently ealm to give confidenee in his capacity ac-
curately to draw deduetions of much weight on the seientifie
problems he unvavels

The report of the Trial itself loses much by not having
a verbatim report of the examination of the various wit-
nesses or at least of the chief witnesses.  The value of
giving the guestions and answers in full is to a young prac-
titionor and a student of advoeacy high. If the publishers
hope to maintain the great reputation this series undoubted-
I¥ has they must not allow the true object and worth of the.
Trinls t¢ be supplanted by deductions from and roamings
into the psyeholdgienl featores of problematical value and |
the reporting of the trial itself to suffer. - If the standard:
set by say Moessrs, Filson Young and Roughead could be’
maintained the publishers will be doing a great serviee to
the legal profession for although the trials are read by lay-
men s well as legal practisioners yet they are primarily
intended for and are useful to the Iatier.

These Notable Trials showld be read by all members of
the Bar for with few oxceptions they report the methods.
of great advoeates.  They are wonderfelly infercesting and.’
their use is inestimable. ~ The verbatim reports of -medern
eriminal trials of importance inust alwars contain valuable
nutterial for the Barrister.  We should like to see some of .
the great erimimal Trials that have taken place i the -
Colonies ineluded in this Serics. - The time will come, of
course, when they will be published and we see no reason -
why they should not ke incorperated in the Notable British
Trials Series now.

COLLISIONS O LAND.
By Roherts and Gibb.
This work is due to arrive in New Zealand in about three
weeks’ time. - In these days of increasing Motor Tractiom.

.the subject of Collisions on Land is of much more import-.

ance than formerly and ihis work should prove of consider
able assistance. - ) : T o :
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'NOTER UP, &ec.

{A full note of each of tfiic ecascs referred to hereunder
will be found in the Law Journel for May 16, 1085, and
many of the ¢ases will be reported later in the Law
Reports.) :

EBXECUTORS AND ADMINISTRATORS.—Canada—Ac-
tion for malicious prosecution—Appeal—New trial—Death
of plaintiff—Right of personal representative to proceed—
Practice—New trial—Right of Supreme Court to impose
conditions~—Wing Tee v. Viek Pong Lew, LY, 463,

Held, (1) that where the plainti¥ in an action for
malicious presecution apmneals from a judgment ordering
& new trial and dies before the hearing of the appeal,
the cause of action survives to his personal representa-
tive; (2) that the Supreme Court of Canada bas power
to impose conditions on the grant of a new trial.

As i Tight of personal vepresentative {o continue an ne-
tiom ex delieto, brought br the deccased: Sec Halshury, Vol
14, Title ‘“Exceutors and Administrators,”’ Part III, See.
1, Par. 325, - .

As to grant of nmew trial: Sec Halsbury, Vel. 23, Title
fPractiec and Procedore,”” Part II, Sce. 8, Pars. 374-350.

FOOD AND DRUGS.-AiTh—Cream rvising—Sale from
hottom of clmrn-—O0mission to stir—Abstraction of fat.—
Bridges v. Grifiin, L.T. p. 466,

) Held, that where a person. knowing that cream
wolld rise naturally to the t6p of a chwrn, omits to stir
the milk and sells it from the bottom. there is an ab-
straction of fat within Sale of Food and Drugs Act,
1875, Sec. 6, and Miik Regulations, 1901, Clanse 1.

As to abstraction of ereamr Sec Halsbury, Vol 15, Title
““Feod and Drags.”” Part 'V, Sce. 5, Par. 147,

HUSBAND AND WIFrB —Divorce—Turkish domieil—De-
eree misi hy Court not now in existence—Treatr of Peace
{Turkey) Act, 1924 (e, 7Y, See. 1 (1) (2).—Seager v. Scager,
LT p. 466,

Held, that where a non-Moslem national of Great
Britain domiciled in Turkish dominions and subject to
. the jurisdiction of Turkish national tribunals. had ob-
tained 2 decree nisi for diverce in His Maiesty's Sup-
reme Court of the Sublime Ottoman Porte (Matrimonial
Jurisdietion), which Court had ceased fo exist before
the decree was made absolute, an application for a
decree absolute shionld be mades to His Majesty's Sup-
reme Court in England, and the facts should be recited
in the decree. ’ .

Az to jurisdiction of the English Courts in Divorce canses;
See Halsbury, Vol G, Title ““Conflict of Laws,”’ Part IX,
Pare. 388-300.

INSURANCE. —Lifepolicy—Trust for wife if assured died
“ before certnin date—Poliey moners not liable for payment
of assureds debts in event of his death before that date—
Yoakimidis Poliey Trusts, In re: Teakimidis v. Harteup, L.J.
. &85, : '
® Held, that an endowment policy effected for the
benefit of the wife of assured in the event of assured’s
death before u certain date, leaving his wife surviving
him, but if assured survived that date, the policy
moneys were to be payable to him in cash or te his
executor or administrator, is effected on the assured’s
‘‘own life.’’ and impressed in the event which happen-
ed with & trust for the wife, and is a valid policy with-
in. Married Women's Property Act, 1882, Sec. 11, so
far as it created a tmust for the wife in the event
which happened. and the policy rmoneys are not liable
for the debts of assured.

As to policies effected under Married Women’s Property
Aect, 1873: See Halgbwry, Vol. 16, Title ‘“‘Husband and

Wife,”” Part ¥V, See. 5, Par. 304

TLANDLORD AND TENANT.--Leuse—Reservation-—Pas-
sage of gas, water and other pipes through demised pre-

¢ mises—Extent of right.—Tarvlor v. British Legal Life As-

surance Company, L.J. p. 465 _

Held, that where a lease reserves *‘‘the passage of
gas, water and other pipes and electric wires through the
demised premises,”’ the words of the reservation should
not be extended to an altogether new system of pipes

+ e e

"become z habit.

and wires when there is an existing system to which
they can app'y.
As to exceptions and reservations in a lease: See Halghury,
Vol. 18, Title ‘‘Landlord zad Tenant,”” Part IV, Sec. 4,
Pars. 886-888,

LAW JOURNALISMS.

A WIFE = TORTR.

There is a good chapee of Seroka v. Kattenburg (17
@.B.D. 177} beirg overruled by statute, and of a hushand
ceaging to he liable for hiz wife’s torts.  This we gather
from the staterment made by the Lerd Chancellor in the
House of Lords on Wednesday in answer to Lord Danes-
fort’s inquiry . whether the Government would appoint a
Seleet Committer om the sabieet. T4 will be remembered
that the question arose recently in Edwards v. Porter (1925
AL, 1Y, and Lord Cave, with Loerd Birkeahead, were for
overraling the Seroka Case, and holding the husband mot
to he Yable. ~ They considered that the change had al-
ready been cffected by recent legislation.  Buat the major-
ity, Lords Finlay, Atkivson .and Summper, took the contrary
view. The Government, said Lord Cave on Wednesday,
propose to introduee Iogislation to deal with this and other
points affeeting husband and wifc at a convenient time.

(8/5/1025.)
JUDGE ANXD JURY.

Again, this week there has heen semething of a “‘scenc®”
between Judge and Jury in the King’s Bench Division, and
in the eccurse of. it Mr. Justice Acton spoke very plainly
as to the shorteomings of the jury, which took a too inde-
pendent course.  Imto the merits of the partienlar differ-
ecnee of opinion we do not propose to o, It would be a
lack of respeet on our part towards the lenwned Tudge to
venture to question the correctuness of his renszoning, and to
attempt to de =0 on the faith of newspaper reports only.
Assuming that the Judege was right and the jury was wrong,
we venture the sebmission, even =0, that these too frequent
misunderstandings must be attributed te a fanlt in the
handling by the presiding Judges of their juries; and, at
any rate, we very mueh doubt if the former are warranted
in the publie condemunstion of the laiter whick fends to
Tt may be conceded that juries are, for
the most. part. stupid. recaleitrant, pig-headed, or what you
will. The fact remains that soree Fudees invariably have
good jurics, and other Judges invaritably have bad juries.
It is very nearly justifiable fo go even further and to sug-
gest that the goed Judges nre always provided with the
gonod juries, and the bad Judges. are alwars provided with
the bad jurics. But again assuming thaf our suggested
view is entirvely uutenable. it is obvicus that the nation.
which constitutes the jury. is not likely to change itz habits
or its methods. There is then no alternative but that the
Judges shouvld do so. ’ {9/5/1925.)

A FATLTY VERDICT OF A JURY,

In Weber v. Birkett the Lord Chief Tustice, dclivered om
Mareh 5 last, has, as ““Cursitor?’ recenfly said. been up-
held, cn appeal, by Bankes, Seruttorn and Atkin, T.JT.
{**Times™ 2Ynd wuit.). It will be remembered that an
action in defamation combined two claims, one in respeet
of a speech (slander) and the other in respect of a report
of if (libel): and that., with the defenece. one Thundred
cuincas were paid into- Court in respeet of each claim. that
is-to say £210 in all.  The jury found for the plaintiff and
fixed the damages at £200: but. notwithstanding the most
pressing ivvitation from the Lord Chief Justice. the jury
would not alloeate the damages to the respeetive elajms.
Each side, therefore, ¢laimacd Jjudement, relving apon such
hypothetieal allocations of the £200 awarded. with teference
to the £210 paid into Court. ag were severally convenient
to themselves. The Lord Chief Justice felt himseif bound
to hold that the result of the jurr’s finding must be the
same as if they had disagreed and made mo finding st all,
snd that the same comscquences wrust follow. "With that
conclusion the Court of Appeal has readily and entirely
agreed; and it would thus appear that. however regrettable
is such defeasance of a jury’s manifest intention, the learn-
¢d Judge is in no degree to be blamed in this instanee. A
further but more technical inferest attaches to the judg-
ment of the Court of Appeal, in that Atkin, L.J. upon
Benning ‘v, The Ilford Gas Company (1907, 2 K.B. 201)

being cited as a uwsefnl authority, threw considerable doubt -

upon its correctness. (16/5/1925.)
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| would rather scrap all the |
rest of my books than be

. without — “HALSBURY ™

Extract from a Solicitor’s Letter.

%M JRp— e am .. . P S R — iu___.__.rfR

Never. in the history of legal publishing has any
work - attained to the proud = position held by

i
: HALSBURY’S LAWS or ENGLAND

Every day brings fresh tribules to this magnificent
legal publication. couched in terms as glowing as _ |

the one qrioz‘ed above. -

?- Every day sees an increase in the number of l.egal
: Practitioners who find that they must have a set
of HALSBURY in their own chamber or office,

i ready for instant reference.

E :

. To work hand in hand with this great masierpiece
g of legal literature is to enjoy the lelp and advice—
i at any moment of the day—of the most learned jurists
: : of the twentieth century.

' Butterworth *® Co. (Aust)

| Limited. |
49-51 Ballance St.,  Wellington.
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Law Reports.

=
1883-1924.
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THE COUNCIL OF LAW REPORTING FOR
NEW ZEALAND has pleasure in advising the
profession that it has made arrangements with
Messrs Butterworth & Co. (Australia) Limited
for the re-print of Volumes of the Law Reports
which have beon out of print. Complete Sets
of the Reports from 1833-1924 are now

available.

For informiation as to the purchase of these Sets refer-

ence is to he made to MESSRS. BUTTERWORTH &

CO. (Australia) TLimited, 49-51 Ballance Street,
’ " WELLINGTON.

_ DIGESTS.
The Digest of cases between 1861 and 1902 is
also available for puwrchase.

The Ceonsclidated Digest from 1903 to 1923 in-

- elusive is in course of preparation and nearly

complete. Tt will be available for issue shortly.

_CURRENT REPORTS::

Members of the profession are reminded that
the subscription to these Reports is still £3 3s,,
postage extra.

Any further information will be supplied on applica-

tion to the publishers, Messrs. Butterworth & Co.
(Australia) Ltd.

P.0. BOX 472 WELLINGTON.

C. H. TREADWELL,

Treasurer.

H

BECOME A SUBSCRIBER AND SAVE TIME
AND TROUBLE!.

N.Z. Rules, Regulations
‘and By-Laws.

Bound av:  lexed from 1910 to 1924
Annual .+ eription 35/-
The ol £ this publication is to
supply |- . Practitioners with a
reprivy = hose Rules of Court,
Regnis under Acet of Parlia-
ment, ws, cte., which are of
genera: erest and practical
utility. - :diately after publica-
tion o CGlovernment Gazette,

A WORK T 0 8HOULD BE IN EVERY

LIBRARY.

LAW E: K CO. OF N.Z, LTD.

ELECTRIT * JILDINGS, 52 FORT STREET,
 AUCKLAND.

WANTED TO PURCHASE

Legal Practice town or counfry.
Bepiy in striet confidence to—
CQCASH,,?
Butterworth & Co., Ltd,
Wellington.

SOLICITORS WANT:—

WHEN REALISING ESTATE ASSETS
(REALTY & PERSONALTY)

Special Service for
CLEARING SALES.
80 COMMUNICATE WITH
E. VINE & CO,

{(Incorporating A. L. Wilson & Co.)
VALUERS AND AUCTIONEERS.
AUTHORISED PROBATE VALUERS.
107 CUSTOMEOUSE QUAY,

. WELLINGTCON.

Phone 20-617. Box 766
(Est_u.blished ovexr 30 years). )
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