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Our American Brethren. 

ca nov so mcli begun vi11 continue bo improve f( 
the betterment of bhe whole World. “._. . . 

‘LO me gallant sailors who have just left us, Bo 
V0y@?2. 
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SUPREME COURT. 
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:ting Rules of the Code of Civil Procedure and may 
lake additional Rules touching the practice and 
roccdnrc of the Court. The Governor-in-Council 
as by t,hc Rules under discussion altered t,he node 
f t,xial of civil netions in the Supreme Court and 
rhilst Section 5 1 exists in its present state there is 
,“thing TV” prevent au alteration which will have 
he effect of nbolishin~ Trial by Jury in civil eases 
bsolutely. X%h all due dcfcrcnec I suggest it 
*‘as ncyw t,hc intcnt,ion of the Legislature ts give 
o the C:ol-el?iol:-in-Coullcil such absolute pow-w. 
!ria,l by dnrp is nnqncst,ionably one of t.he most 
larked and characteristic features of the common 
x75.. To the nvcvngo man it is the tribunal for the 
kcision of disputed facts-to him it is the tribunal 
vhicb with its faults: rcnl or imxginary, is immessur- 
.bly supcri,or to any other. Was it contempla&d 
vhen Section 51 was enaekd that the use of such 
t tribunal for t,hc decision of tbc facts of a ekil 
:asc mns t,” be :I mat,ter for the G~or~nlo~.in-Conneil 
1ru1 not for tlx reprcsentntiws of the people? 



mm happening in tr.ial by jury: bnt in any event 
are Jnries the only class of the community swayed 
by prejudice F Did any reader ever hear medical 
testimony in a ease where the character of the 
medical proEession was involved or the testimony 
of scientific or expevt witnesses vhere the merits 
of conflicting t,lleorics were in question? I grant 
that Jwies on occasions do fall into OI’POP in deeid- 
ing cases_ but again I ask is this pcenXar of Juries 
nlone? Esaminc the records of the Court of Ap- 
peal duri?lg the last few pears and it will be found 
that, the Court of Appeal has in several cases felt 
bound to conclude that t.he Judge of first instance 
sitting alone has gone wrong in his eoncl~~isions on 
the facts of the ease. I think it might be said that 
for every vnong verdict. of 5 jury one could produce 
a wrong decision of a Court or Judge, thus showing 
that infallibilit,y is not reserved for any Department 
of the Judicial system, rind it is no solution of the 
difficnlt~y-if difficulty t,here b-to abolish Juries 
bxnusc thc>f occasionally fall into error and to 
t~ransfcr lhen iinnet,ions to the Judges ~110 commit 
errors iu their own province. 

It, is not ant of place t,o mention that the question 
of Trial by J~iry in civil cnscs is one which was quite 
rcccnt,l;~ exercising t,llc ,thoughts of the admiuistrat- 
cm and the lam~crs in Englm~d. The migencies 
of the War period made it necessary t,o considerably 
cut, down, if not wholly to suspend, trial bp Jury 
ill civil cxscs. This x3s looked upon as n pnrcl~ 
tcmpornry War mcnsux and n-as no doubt jnstifiec 
and nsxm.ailnblc. 111 1920. lmvc~w, on the espirs 
of t.he :\cts n-hieh dealt wth the War period tlx 
Admi:&xntion of Justice Act. was passed and th( 
&cet of this A& was in many cases to substitut< 
for a litigaxt’s absolute right to x Jury the discre 
t,iou of the Court or Judge. After considerablt 
apitat,ion the pre-War right of tiial by Jnry ha! 
been rc-established so far as the High Court is con 
eerncii--but not 80 in respect of the County Court 
The lesscning of the right has been the subject o 
much &vcrse comment and a considerable body o 
opinion is still elnmocring for the total restitution 
of the pi-e-Var rights. Homercr~ my main pur 
pose in int,rodiocing the reference to the position ii 
Fn&u~d is to ret out the view-s on t,hc qnestio: 
enunciated by eminent. Judges who have had occa 
sion to consider t.he matter jndicially. In 192 
questions uuder t,he Administration of Jwtice AC 
1920 arose for determination in the Court in En: 
land in the cases of Ford v. Blurton and Ford T 
Sa-uber 35 T.L.R. 801. In his judgment Lord Jw 
tice Bakes made the following remarks on t,hc quer 
tion of trial by Jwy:- 

“I trust. however tha,t t~he other aspect of th 
cast may also be considered namely- ir-hcthc 
the right to a t,rial by a Jury is not sufficient.1 
important~ to be restored and mainta,ined snl 
ject zdva~s to exceptions rvhieh should be pu 
cisely indicated. The st~nndard of much the 
is vnluable in the life of the comnmnitp ho 
been set by Juries in ciT<l cases. They bar 
prored themselves in t.he past to be a grei 
safeguard against many forms of wrongs a~~? 
oppression. They are esscnt,ially a good tr 
banal to decide cases in vhieh there is har 
svearing on either side or a direct conflict c 
eridence on mat.ters of fact or in which tt 
amount of damage is at large and has to L 
assessed.” 

n the same case Lord Just,iec Aitkec umdo the 
allowing remarks :- 

“Trial by Jn-7 except in the very limited 
classes of cases assigned to Chancery Court is 
an essential principle of our lam. It has been 
the bulwark of liberty and shield of the poor 
from the oppression of the rich and powerful. 
Anyone w-ho knows the history of our law 
knows that many of the liberties of the snb- 
ject were originally est&blished and are main- 
tained by the Ferdiets of Juries in civil eases. 
Many will t~kink that at the present time the 
danger of att.sck by powerful private organi- 
sations or bv encroaehmcnt~s of t.he executive 
is not c&&shin*. It is not without import- 
ance that Ihc r:ght now taken away is ex- 
prcsslp established xs part of the American 
Const~itntion.” 

lhese views wzc recited with approval by Mr. Jus- 
ice Lush in C&raft v. London General Omnibns 
:o. (19%) 2 1C.B. 608. That Jndge went on to 
::,y that :- 

“The safcgnsrding of the right to trial by 
Jury is an cst~rcmely important part of t.he ad- 
ministration of jusrieci 

:t must be rcmembcred that the cspcriencc of these 
minent Judges eo::crecd pwiods when both the abso- 
rite vight and the restricted right to Juries csisted 
Ned their ciews arc therefore of considerable im- 
?&axe and weight. 

As a matter of intcrcst I may mention that Lord 
Russell of Iiilloweu, Chief Justice of England at 
t,he end of last Century had a great preference for 
t~he July and it is said that he.told a friend of his 
wh,c wished to abolish trial by JXI-T that if he only 
knew His Xajesty’s Judges 8s well a he (Lord 
Russell) knew his judicial colleegws he would not 
be so keen on getting rid of Juries. 

To sqtil up then I coniend that for the aseertsin- 
merit of facts a Jwy-that is a nnmber of men 
taken at mndum from the hod>- of the eommunit~y- 
nct,ing in the presence of n J%gc is the best tribunal. 
The laws of ‘&gland have established that such a 
tribunal is best calculated to ascertain the truth 
in the greatest majority of instances as v.cll as the 
best ealcninted to do jnstice in every sense of the 
word. The Juryman quitting his shop or office or 
workroom for the Cowt of Justice brings a fresh- 
ness and eanxstness t,o the enquiry whlcb almost 
%rariablp results in the truth being ascertained. In 
doing t.his it is no small help that the Juryman rea- 
lises that his Conntry has left a portion of the judi- 
cial authority in hi ban&, instead of resting the 
whole in some cxelusire or professional body. The 
Judge and Jury sitting together exercise a matual 
and very salutary colltrol which adds an immense 
moral weight to their joint action. 

Should then the right of Jury trial be encroached 
“U? 31s ansmer is ?\;a: and that lit~igants are en- 
titled if they wish it to have a Jury to try their 
cases-to have t,he riem of a Jury of twelve men 
rather t.han that of a single Judge. 

It is important to notice that the R&s of Court 
n-bich deal wit.h the matter in England are framed 
bp the ‘;Rnles Committee” of the High Court. Thii 
Conimittee consists of representatives of the whole 
legal profession4ndges Cormsel and Solicitors. I 
would respectfully suggest that B similar Rules Com- 
mittee should oper& in Xew Zealand and it n~ould 
then be assured that any aiteration would be with 
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the concnrrcnce of the whole profession and thus 
indirectly at least the public would be represented. 

The matter is “~lc of much importance. The al- 
teration is dnstic am3 as I hnw point,& out the way 
is a,t present open for a still more drastic alteration. 
It is B matter which tiic mrmbrrs of the legal pro- 
fession should, and I feel sonu! do; interest them. 
selws il!, and if bp ibis sIuvt aytiele I have added 
to that mtervst my object lxx been att,ained. 

OR: 
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LONDON LETTER. 

*he Bar is i t.cvriblr pl’ofcssion ! 
the clouds “nc day. 

We are up in 
All is for ibc best in the best 

~\!-YF; he felt t,hat he was not t,o l~larne, but he 
could not disguise from himself the annoyance it 
had invol,ved for his px&xional client,. This had 
hnppcned sane t.iuc ago, and since the event little 
new work and no new clients bad crossed his 
t~hreshold. Should he rcalisc his defeat. and aban- 
don the strug!&! for some safer career? 
friend is of 5 long experience. 

My old 
He put his hand 

ou the young man”s shonlder, and said to him: 
“Yes. my dear boy_ yen are probably right to as- 
sume the rr-orst. What. has happened is this. Your 
professional client has. no doubt called a meeiing, 
at the Caxuon Street Hotel. t,” vhieh he has in&& 
all ponr other clients and representatixws of all the 
firms of solicitors ~~-1~0 mipht hnre become your 
elienk. He has addressed them. with reference to 
yourself, describing how the ease which he enkust- 
cd to you was bungled and cautioning them newr 
to employ you. as he cwtnial;\- nwcr intends t,o em- 
ploy yen again himself. Thcrenpon a resolnkn 
has been proposed, seconded and carried unnnimous- 
ly thn no solieit,or shall ercr scud gou another 
brief. .” And the ~-“nng man. constrained to 
laugh, went. his wr-s; and t,he n&t time mv old 
friend sax’ him, he wx. worried to ,death b&use 
he had more work to do than he could possibly 
nm?iagc. Tbcrc his no particular aptness about 
al! t.his. except that times a-e hard all round. nowa. 
days at the Bar. and business for all of ils is spas- 
modic and precarious. The result. on the individual 
is thai a normal pwiod of adrersit.>r> something_ say, 
bet~ween tveni?=fonr and forty-tight hours. convinces 
him that the end of ihe wox%.l is in sight, for larvyers 
at any rate. 

For my part.: I tnrn vith relief to ,“ur correspon- 
dence. First, I ma-g add this postscript to my last 
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.etter, that the Lord Chaneellov is ~~oui nomiaatcd 
:o compete with Lord Asqnith for the Chancellor- 
;hip of Oxford Unisenit:,, and Lord Birkenhead 
nas engaged t.0 desist from writ,ing for the press. 
Hem are the leadin,rr, men of t,he 1~1~; in&cd, and 
lascinating personaht.les: to boot ! I have cngagl?~ 
with the Roust of Buttaworth (into which. I sh”nlJ 
suppose from the look of it,. Dcpvccsion has uwcr 
mtered) to gire you brief imprcstious of these and 
Ithers. during the quiet weeks of the ‘Long Vncati”or 
5” that you may know the men as well as the nan:cs. 
Viscount Care I, and I hope you. will particularly 
ajoy. If  I was Oxford Univer&y_ no other can- 
lidate’s qualifications would CWII bc considered. 
For the present, hoacver, wc hnrc more technical 
Luivtter to deal n-ith; I co&l, if I had n gnxlge 
against you: legitimatclv vorrp yen with n long 
series of tax decisions, nrrircd at bp Romlatt J. in 
the current Rnvcnnc Papvr. I:ut I h;n-c n,<.rcy : 
“I am,” said Dolly, in the f:unous ~li:~ln:nes, a ‘a kind 
old thing” : I propose to vait till thu Re~rnne 
Paper is dealt Ah. and t,” con~prcss into a short 
spaec the gist, of t,hc derisions which you shonld 
know. Of this,. later. 

iMatrimonial eanscs l!zvc rcecntly been fowmost: 
in point of principh. Stephr:ns”n v. Stepbeuson 
has explained Cobb Y. Cobb (19W) p. %J+ ;nxl has 
established the discrct.ion of jnsticcs: under onr 
Summary Jwixlietion (kkricd Komcn) Act: IS95, 
Sec. 5 (c) to act upon their own principlw in fixing 
the amount of nurintenarrcc and to &arcgxd when 
reasons &tat”. the principles applied by the High 
Court in dt&g w+th nlimollp. In the ease ill 
question, jnsticcs nllonwl a son, cxwcding n third 
of the husband’s income and taking no aeconnt of 
the wife’s, and the Dkisional Court. of the Probac, 
Diroree and Admiralty DiT-ision lwld them justified 
in so doing, in the esecptioual circnmstnuccs. Ill 
Fox r. Fox the Conrt of ?\ppeal has eloscd the door, 
which Swift J. “opened to spitcfnl wives, procced- 
ing to “btain a dcoec nisi, ~1x1: after “b:nining an 
order for permanent alimow: refraining from ap- 
plication t.o hare t~hc decree made absolute.” In 
Lankester v. Lnukester, the I’rcsident complicated 
the affairs of a eoupk who; reciprocally diesirin,o a 
divorce: had resorted to Dnkotal the more easily 
to sehlev-e their purpose. The lkiy7 having secur- 
ed her divorce, married the mnn of her choice; bnt 
the man, returned to En&n& felt n doubt as to 
the position and determined t.o resoh-e it. bv “b- 
thining another diroree in ow stricter Co&s: He 
relied npon the ladr’s eohabitat,ion x&h her new 
husband; but the I&g’s Proctor int~crvened, and 
the President held the intcn-ent,ion to be good, for 
that. the petitioning hnsbncd. b&g copnisant and 
an abethor of the ncx alliance, must be held to be 
aWessory to and eomiriiig nt the adultery which 
he nom said it, inrolrcd. Tbc technical point and 
resuit of the deeisinn w-e may rvell nnderstand; but 
the DIOA of the dory I, for my small part, am qnite 
nnable to draw. 

In this context I may cumment on the interunl re- 
arrangements of the Division. Horridge J., you 
will remember, loug sat as a Judge in Diroree; he 
beCame expert, and aas rcmon& back to his nor. 
ma1 sphere. I do not pretend to know the explnna- 
tion of this. OF xhy Swift J. relies-ed him. Hor- 
ridge J. may not be the most popular of “~1’ Judges, 
but he is far from bein: the least efficient. He is 
going to Oxford Circnit at the moment, where I 
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