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LEGACIES.

always operating for the benefit of the needy.

come to us for relief.

The work of the Salvation Army never ceases, It is net only that hour by hour, ard day by day our ac-
tivities go forward, but the Army never ceases in this—that it is always spreading out into new ficlds, embracing
new needs, undertaking new departures, grappling with new problems, and bringing light and help to new people.

© - In New Zealand the demand is such that four Resecne Homes for women, seven Maternity Hospitals for the
unfortunate, ten Childrens’ Homes, four Industrial Homes for men, in addition to many Samaritan posts, are

The eall of the distressed in India, Java, and darkemcd Afriea, is ever with ns.

When approactied by those desiring adviee regarding the disposal of their property or making a will, would
vou kindly remember the claims of THE SALVATION ARMY.

COMMISSIONER HOGGARD,

FORM OF BEQUEST. -

1 GIVE, DEVISE AND BEQUEATH to the person who shall'at the time of my decease be Chief Officer in com-
mand of The Salvation Army in New Zealarnd or zuceessor in Office the sum of £ :
applied or dealt with in such manner as-he or his successor in Offiee for the time
general purposes of The Salvation Army in New Zealand {(fill in name of particular place in New Zealand if de-
sired} AND the receipt of such Chief Officer shall be good discharge.

= The Salvation Army

The sick, maimed and blind,

BOX 15, TE ABRO, WELLINGTON.

: : to be nsed,
being shall think fit for the

all the world in 572 languages.
be supplied by voluntary contributions.

CHARITABLE BEQUEST OF AN ENTIRELY UNDENOMINATIONAL = CEARACTER.
Solicitors are requested to remind Clients of the BRITISH & FOREIGN BIBLE SOCIETY when their Clients
desire to leave charitable bequests of an entirely undenominational character.
The prospective world expenditure for 1925 is £450,000.
FORM OF BEQUEST: ‘I begueath the sum of £............ sterling
to the BRITISH & FOREIGN BIBLE SOCIETY, N.Z. Agency to be paid for the purpose of the said Society to
the Secretary for the time being, Bible House, Wellington, whose receipt shall he a good discharge for the same.’’

This Society issues scriptures to
12/1 in each £ must
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Butterwnrih’s
Hortnightly Noies.

. YOFf Law there can be no less acknowledged than
that her seat is the bosom of God, her voice the harmony
of the world ; all things in Heaven and Earth do her
kemage, the very least as feeling her care and the
greatest as nof exempted from her power.”’ _
‘ —Richard Haoker.
Ta: Editor will be pleased to receive manuscripts of
Articles for consideration and any suggestions with regard
to the development of the Paper.
Address all communications:-—The Editor.
Butterworth’'s Fortnightly Wotes,
42-b1 Ballance Street, Wellington.

TUESDAY, SEPTEMBER 29, 1925.

EDITORIAL.

LEGAL EDUCATION.

We publish in this issue our final contribution
tewards the reform of cur system of legal Educa-
tion. It is from the pen of Mr. J. C. Stepheus,
and this with the excellent article which we pub-
lished on the 9th June completes his contribu-
tion through our columns on the matter.

The profession will find this second article of
great imterést.  The conclusions appearving in it
are convineingly sound.  Indeed that would be
expeeted coming as they do from so experienced a
practitioner -and examiner.

The findings of the Commission Justify the need
for reform which we have advocated and though
there may be some differences of opinion in details
“between the findings of the Royal Commission and
the opinions expressed in these columns, yet sub-
stantially the result is.the same. We are naturally
pleased that we have stimulated to some extent a
moverment in the right direction. The profession
have seized the opportunity of expressing their opin-
ions on this as well as on other matters of interest
and it is not slow to realise how neccessary is sach
a Journal as Butterworth’s Fortnightly Notes.

Matters are daily .cropping up of general inter-
est and we invite practitioners to give their breth-
rén the benefit of their experience or seek their ad-
vice in this Journal. - It is foundea for the purpose
of serving the professien and it behoves mermbers
of the legal fraternity to take advantage of that
fact.

/TRIAL BY JURY.

Once again the Bench has expressed its opinion
that the range of actions to be tried by the Jury
should be curtailed. .

On this oceasion the Judges have revoked the
rules in relation to Trial of Divoree petitions and
have drawn fresh ones having the effect of limiting
to trial by Jury only petitions in which Adwltery is
in issue. '

We think this is an improvement. Desertion and
agreement for Separation are issues for which the
Judge is far more competent to decide. We trust,
however, that these new rules are not in the nature
of the ““Thin edge of the wedge’ and that the issue
of Adultery will soon be taken from the Jury also.

BUTTERWORTH'S FORTNIGHTLY NOTES.

The ehange made in civil actions is perhaps too
drastie. ... . )

Many of cur readers agree with the views express-
ed in the Article on the subjeet appearing 1n our
issne of 18th September.: We should not be sur-
prised te. hear, now the rules -have been in action
for 7 months, that the Beneh too has medified its
opinion. '

SUPREME COURT.
Juiy 14, 1925,
Wellington.

THOMAS v, RICHARDSON.
THOMAS v. WOODWARD.

Ostler, J.

Practice—Leave to serve writs in Samoa—Samoa Act 1921
—S8ecs. 1, 2 and 3——Conrt’s discretion under Sec. 3.

These were two applications by motion for leave to serve
two Writs in Samos. The application was founded om
the following evidence: On the 17th Janvary 1924 plaintiff
was tried and eonvicted by His Honour W. H. Woodward
Fequire Chief Judge of the High Court of Western Samoa
upon a charge of theft of the sum of £43, and was sentene-
ed 1o four months’ imprisonment, the sentence to be served
in New Zealand., He was removed to a cell at 9.30 a.m.
on the date after sentence, znd remained there until 4.30
p-m. when ke was again brought before the Chief Judge,
who stated: ‘‘Upon looking up the statute I find I cannot
sentence you to four months in New Zepland. and therefore
I now sentence you to six. months, but as I do mot want
¥ou to be imprisomed for six mowmths, T have tecommended
the Administrater, Major-General: Richardson, to remit two
months of your semtence, which he has been pleased to do.
Therefore you will serve only. four menths’ imprisonment.’
Next day Thomas was placed on board the steamship Tofus
¢ and brought to- Aueklund, where he served a termt of 3%
i months’ imprisoament and was then released.  He then de-
sited fo return to Samoea, where he had left his wife and
children, but he was refused a ticket on the steamer going
to Samoa, as he alleges by the Justice Department on the
advice of the Department of External Affairs. TUpon his
making representations through a member of Parliament
to the Hon. Minister of External Affairs, the Minister re-
plied by telegram as follows: ““Owing to represenmtations
received from Administrator Samea, quite impossible to
allow Thomas return there.  Administrator is making ar-
i rangements to reture wife and children New South Wales
at her own request.””  On these faets Thomas has been ad-
vised that he has a good action for damages, for tort
against the Administrator, Major-Genergl Richkardson, and
aiso a good action against His Honour the Chief Judge,
and ke asks the leave of the Court to serve writs on these
two gentlemaen.

O’Regan in support.

OSTLER J. after counsidering the cvidenee based as it
was on the affidavit of the plaintiff said: *‘Section. 80 Sub-
Bection 1 of the Samoa Act 1921, provides that the civil
jurisdiction of the Supreme Couvrt of New Zealand shall
extend to Samoa, and may be exercised in New Zealand in
respect of the Territory in the same manmer in all ye-
speets as if it was part of New Zealand. Sub-Seection 2-
gives the Supreme Court power to stay any action which
might have been institulion in the High Court of Samoa. .
Sub-Bection 3 ‘provides that ‘No writ of summons or otker
originating eivil proeess shall be served in Samoa without
the leave of a Judge of that Court. . . 7 Had it not been
! for the provisioms of this section there would have hbéen
i mo jurisdiction in this Court to give leave to serve a writ
outside New Zealand, this case not coming +ithin the
provisions of Rule 48 of our Cede. No regulations er
Rules have been made under this seetion 10 guide the Court
as 1o the prineiple upon which it should give or refuse such
i leave. but this much is clear, that under the section a dis-
cretign is given to the Court in the matter, and in my opin-
ion that discretion is a judicial diseretion to. be exércised on
- the same principles as those which guide the Court In an .
application for leave to serve z writ out of New Zealand
under Rule 48. - Yn such an application it has been held
that the Court has a diseretion which it is bound to exercise
jedieially and on. proper grovnds. In the exercise of that
j the nature of the case which it is intended to make against
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diseretion it will not try the merits, but before granting the
leave nsked for it must be satisfied that the plaintiff has a
probable cause of action: Societe Generale v. Dreyfus (37
Ch.'D 215). In order to enable the diseretion to be exer-
cised the afidavits should show, not only that the plaintiff
is ndvised he has a cause of aetion, but they should shew
the - nature of the case which it is intended to make against
the defendant, with sufficient particularity to emable the
Court to deeide whether a probable cause of action has
been made ont.  In the case of the proposed aetion against
the Administrator, in my opinion it has not been shewn
that Thomas has a probable cause of action. Two acts
only are alieged to have been done by the Administrator,
viz. {1} to remit two months of the sentence imposed
on Thomas by the High Court of Hamoa, and (2) to make
representations to the Department of External Affairs of this
Dominion that it was undesirable that Thomas should be
allowed to return to Samoa. In my opinion on mneither
of these acts eould an action for damages in tort be founded.
On whomas’s own shewing and assuming the faets stated by
him to be true he was not prevented from returning to
Samona by the - Administrator, but by an act of the
. Goverzment of New Zealand. = That being so, in the
exercise of the discretion vested In me by Secfion 80 of
the Samoa Aet 1921, T ought to refuse leave to serve a writ
on the Administrator, and leave is accordingly refused. With
regard to the case of His Honour the Chief Judge, it is
alleged that an action for damages lies against him because
he acted in exeess of his jurisdiction. Assuming the facts

alleged in this case to be true, in my opinicn no probable.

cause of aetion has been made out in this ease ecither. and
for-this reason, that it is only Judges of an intferior Court
of reeord who are liable in damages for an act done in
exeess of their jurisdietion. Ia my opinion a Judge of a
superior Court of record is absolutely exempt from all eivil
liability for azcts done by him in the execution of his
judicial funetions, even where he exceeds his jurisdiction.
There 2s imdeed not mueh authority for this proposition,
but it was the opinion of the majority of the Judges in
Taafe v. Downes 3 Moore P.C. 36 n., and it is the opinion
expressed in the text books both in England and America.:
s¢e Salmond on Torts (6th Ed. 582}, American and English
Encyclopaedia of Law (2nd Ed. p. 728). Now the High

Court of Samon, as constituted by the Samoa Act 1921, i
a superior Court of Record. It has cqnferred on it all
jurizdiction, whether eriminal or ¢ivil whick may be neces-
sary.to administer the laws of Samoa, including jurisdic-
tion to give declaratory judgments in civil cases: Section
73. Al the rules of commen law oy equity relating to the
jurisdiction of the Superior Courts in England are- to ‘be
construed as relating to its jurisdietion: Seetion 349 (2).
And fically this Court has no control over the High Court
of Smmoa by way of certierari mazndamus o prohibition,
whether in respect of want of jurisdietion or otherwise. The
High Court of Samoa has therefore all the indicia of a
superior Court of Record and in my vpicion is such a
Court. Ii is true that the jurisdiction of this Court is
extended by Section S0 to Samea, and is coneurrent with the
jurisdiction of the High Court, and it is true that by Sec-
tion 83 an appeal lies from the High Court to this Court,
but these facts do mot in my opinion take away the char-
acter of the High Court as a superior Court, any more
than the faet that an appeal les from this Court to the
Couirt of Appe=zl indicates that this Court is mot a superior
Conrt. The only remedy for an Injury cauwsed by an act
ot a Judge of the High Court of Samoa in excess of his
jurisdiction in my opinion is either appeal to this Court, or,
i# that remedy is not available, representations to the
Government or the Parliament of New Zealand. For these
reasons, in my opinion, no probable cause of aection against
His Honour the Chief Judge has been made out and I
uecordingly Tefuse leave to serve a writ ox him.  As it may
be desired to appedl I shall treat these twe motions as
having been moved in Court.

Solicitor: P. J. O’Regan, Wellington.

stout, C.J. June 18, 19, 1925,
’ Auckiand.

BROWN v. MEIELEJOHN.

Prohibition—Whether available under circumstances to stop
Hearing of charges unuer (taming Act--some charges dealt
with.

This is an aetion for Prohibition. The plaintiff was
arrested on 30th December, 1924, and charged with carrying
on the business of & bookmaker on tke 26th December, 1924,
This charge was made unnder Bection 2. 0of The Gaming
Amendment Act, 1920, which enacts:—

““'The business or oceupation of a bookmaker is hereby
declaréd to be unlawful. Every person carrying on such bust-
ness or oeeupation commits an offence against this Act, and
1s liable:on summary coavietion to a fine of five hundred
pounds, or to-imprisonment for a term of two years.”’ -

No information was apparéntly filed, or, if filed, was not
brought before the Court. “the plaintiff was arrested and
charged and ther remanded. XNo hearing of tke charge has
been held, and no evidence regardiag it has been taken.

Oa the 16th Janunary, 1925, eight informations were laid
against the plaintiff. They were: (2) Charge that he did
on the 6th December enter into a bet on the resuli of a
horse-race to wit the Taumarurui Cup run at Taumarunui
which bet was dependent on the working of the totalisator
on tue said tace; (b) for a similar offence as to a bet om
the same day in a Tace called the Rangavui Handieap: (o)
for a similar olenee on the 11tk December, 1924, on the
Te Awamutu Cup run at Te Awamutu; (o) for a similar
bet on 13th December on nnother race; (e} for a similar
bet on 26th December in a race at Auckland; (f) for a
similar bet on the 30th December at Auckland; {g) for a
similar bet on 30th December at Auekland; (h) for a similar
bet on the 20tn Seprember, 1924, at Avondale.

Meredin for the Orown.
Laxford for accusad.

STOUT, €., said the dates of seven of the offences differ -
from the date of the charge made on which he was arrested.
There is only cne offence of betting charged on the 26th
December. Two of the offences charged are or days sinee
the charge of 26th December. Omne is as far back as 26tk
September, Iva4. There is therefore no identity in date
s0 far as seven of the charges aro coneerned. Further, the
charges are all charges laid under Section 5 20f The Gaining
Aet, 1908, whilst the charge on which he was arrested was
a charge under Section 2 of The Gaming Ameundment Act
1920, No. 2. ‘inere is therefore no identity in the erines
charged nor on the date of the offemces save one.
Lo see any ground whatever for this Court interfering with
the progeedings. uhe eight offences charged are all offences

I fail
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at have to be fried summarily and arc within the juris-
ctilillc:ion of the Magistrate, So muaybe the charge om which
the plaintiff was arrested, but he weuld have =z Tight to
have tnat case snbmitted to a jury. He'l}as no n_ght to
aave those eight offences te ve tried by a jury. They can
be tried summarily. Xow then does the right of th_e pris-
oner to a prohibition exist? It was. argued that this case
ecame within the elass of cases of which Joe Tong v. Cox,
21 N.Z.L.R., 591, and Hamilton v. Walker, L.E., 1802, 2 Q.B.
25, are examples. Neither of these cases can be said t)o
help the plaintif. = In Hamilton v, Walker, L.R., 1892,
2 Q.B., 25, the appellant was charged with two offences aris-
ing out of ome tramstction: {a) With delivering indeecent
advertisements, and (b) with aiding and abetting and pro-
curing the same offence. Tne facts regarding the _two
offences were the same. The Justices heard the first infor-
mation and then without deciding it heard the second
_one 2nd they coavicted him of the two offemces. It was
decided that this was wrong. First, that each ease should
bhave been deeided on its own evidenee and the Justiees
shouid have decided on the first without taking evidence of
the second. Fyrther, there were hot two offences.  This
was eharging a defendant with two offences on one state-
ment of facts. Tong's ease was similar, one statement of
faets, two offences charged. .ne Magistrate heard one case
then without givieg his decision heard the secomd. What
has bappened in this case nas no Hkeness to what hap-
pened-in these cases. Here there is not even an information
filed or brought io the notice of this Court in referemes
to the bookmaking offence, Seeond, seven of the offences
charged are not on the same dates as the charge on which
ke was arrested. Third, the offcnces are quite distinet,
net only as to dates but also s to what was done. The
plaintiff -may be guilty of betting, and vet mot be a book-
maker; and-he may be a bookmaker without having made
these bets that are charged. The offences are different as
well as all the dates but one, and the authorities guoted
are not therefore in point, .The statement as to the powers
of the Supreme Court to desl with actions before it is mot
of valve in dealing witk the proceedings in another Court
of competent jurisdiction and haviag power to deal with
an offence charged. TFurther, I may add that in the two
cases to which reference has been made the prisouer sceused
wag preveated from pleading a plea of previous ceavietion
or previous aequittal. Sueh pleas are open to him in the
proceedings against him in the Magistrate's Court, and will
be oper in any Court in which further proceedings may be
taken against him. To say that the Supreme Gourt can
interfere with the order- of business in our Magistrate’s
Court would be to assert an unheard of jurisdiction.
Further, the plaintiff has o right of -appesl both in law
and faet of which he may avail himsclf.
Judgment must therefore be given for the defendant. No
reference was filed and costs will be culy for eounsels’ ap-
pearance. I fix them at £6/6/-.

Bolicitors for plaintiff: Fitchett, Rees, and Luxfdrd, Avek- -

land,

Solicitors for defendant: Meredith angd Paterson, Aueck-
land.

Sim, J. August 18, 19, 28, 1925

Invereargill,
RUDDOCK v, RINCLAIR ET AY.

Bestraint of trade—Coercing employer to dispense with
plaintiff's services. .

The eighteen defendants are slaughtermen, and members
of the Otago and Southland Freczing Works and Related
Trades Employees’ Industrinl Tnion of Workers, which is
registered under the Industrial Conciliation and Arbitration
Act 1908,  Ta April 1025 they were all working in the
works at Mstanra of the Southland Frozen Meat and Pro-
duce Export Company Limited, under the provisions of an
award made by the Court of Arbitration on the 2Sth of
: On the 17tk of April plaintiff was en-
- gaged to work as & slaughterman. at the Mataurs works,

but he did not commence work that day. After he had

been engaged, the defendants held = meeting, wnd, threugh

Manning their delegate, informed Walker, the foreman,

that they refused to work with the paintiff.  When asked

by Walker for their Teasom Manning declined to give any
reason.  Notwithstanding the cobjection made by the de-
fendants, the plaintiff started work at Mataura on Tuesday
the 2ist of April, and worked there on that and the two
_followmg days. Before the plaintiff started work the de-
fendants were killing from 12 to 14 sheep per hour. Ag
%00n a3 the plaintif started work on the Tuesday at 1 pm.

the: defendants reduced their rate of killing to 8 per hour,
and continued at that'rate on the following ddy.  Omn Thurs-
day the rate was reduced to 6 per hour in forenoon, and to
4 per hour in tne afternoon, When defendants made this
reduction in the rate of killing they were acting in concert.
and made the reduection for the purpose of compelling the
company to get rid of the plaintiff as a slaughterman. This
the Company did by giving him work as a carpenter’s lab-
ourer in the Company’s works at Makarewa. The plaintiff
alleges that what was done by the defendants was done
for the purpose of injurimg him, and he made charges
against the defendants of intimidation, comspiracy and il-
logal methods of work. He furthor alleged that the de-
fendants by their aets deprived the plaintiff of his job at
the Matavra works, and prevented him from obtaining work
as a slaughterman., -~ He eclaims, thercfore, to rocover £500
from them as damages. .

Stout for plaintiff.
Callan for defendants.

BIM J. said: ‘I assume in favour of the defendants that
they were not actuated by any desire to punish the plaintif
for his coaduct in. 1923, or by any desire to injure him,
and that they objected to him merely because they regarded
him as an undesirable fellow-tabourer. It was contended on
beanlf of the defendants that, on this view of the faets,
they Ead not been guiity of any actionable wrong, and ecun-
sel relied on the cose of White v. Riley {1921y 1.Ch. 1 in
support of this argament. It was keld in that case by the
Court of Appesl that.the mere statement by a number of
workmen that they would not werk with another workman,
ard would strike if he were retaized in the employer’s ser-
vies, did not of itself constitute an.unlawfal threat, and was
not of itself actionable. The present ease is not one in-
volviag any breach-of contract between the Company and
the plaintiff.  The plaintif was employed as o pieee-
worker, énd the Company wuas entitled to dispense with his
services at any time. The ecase, therefore, does mot come
within that Jine of cases in whieh Larkin v. Long (1915)
A.C. 814 is a recent. illustration. Bnt notwithstanding this,
it is clear that, if the defeudants resorted to the use of
illegal means for the purpose of inducing or compeliing
the Compaay to get rid of the plaintiff as a slaughterman,
they have committed an aetionable wrong.  The authority
for this statement of the law is to be found inm the judg-
ments in the Court of Appeal and House of Lords in the
case of Mogul 8.8. Co, v. McGregor 23 Q.B.D. 598 (1892)
A.C. 25, and this is treated as clear law in the latest ecase
on the subjeet in the House of Lords: Serrell 7. Smith,
#1 TR 520, Now in the present case the defendants did
resort to the use of illegal means to effect their purposc,
beeause the reduction in the rate of killing, i it did not
amount to  strike; was ar any rate o breaeh of the award
they were working under, for which each of them was liuble
to a penxlty of £5 under Section 13 of the Ladustrial Con-
cillation and Arbitration Amendment Act 1008, The award

-declares that the provisions thereof are to be binding upon

the TUnion and every member thercof, and  orders the
Unien and every menther thereof to do observe and perform
every matter znd thing thershy Tequired to be done ob-
served. and performed, and not to do anything in contra-
vention thereof.  Clause 35 of the award, which provides
for the comstitution of a.Disputées Committeo, deelares that
the essence of thi gward is that the work of the employer
shali always proceed in the customary manner and shall not
OB auy aceount whatsoever be impeded.  The reduction by
the defendanty of their rate of killing, to the serious-injurv
of the business of the Company, constituted, I think. a
violation of the duty imposed by this clause, snd :—J.moun)téd
to a breach of award.  The result of their action was to
foree the Company to get rid of the plaintiff, who had
gvery prospect of being emploved as a slnughterman - at
Mataura untii the end of the season. If he had remained
the;e, he would have been able to earn nearlv 358/6 per dav,
while as a earpenter’s lzhourer he was paw onlv 14/- per
day, He is entitled to recovor damages for the loss . he
has suffered in this way. I assess the damages at £50 apd”
give judgment for that asraount with costs  aceordine 1o
scale and disbursements and witnessss’ expenses to be fitad
by the Registrar, ) N
Solicitors for plaintiff: Stout & Lillicrap, Inverearsiil
Solicitors for defemdants: Callan & Gallaway, Dunedin. -

Mr. J. E. Stevenson kas relinquished. his position on {he
stafl of Messrs, Moore, Moore & Niehol, Dunedin, to take
up business on his. owa aceount. Mr. Stevenson, prior to
his appointment with Messrs. Moore, Moore & Nickol. wis
on the staff of Messrs. Stewart & Payne. )

-
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Sim, J. Juljr 21, 22, 25, 1025, Appeal. That decision is an authority for construing the

. ) Christehurch.
TATTLE v. GIBSON.

Sale of land—Public auction—-proposed dedication of some
of roads not completed--whether purchaser of section en-
titled %o rescind—whether and when vendor can sue for
balance due as debt.

On the 24th of April, 1920, the plaintiffs offered for sale
by public auction certain ailotments in the Borough of
Axarea in what was deseribed as a subdivision of Narbey’s
Estate. The defendant became the purchaser of two of
these allotments for the sum of £295 and paid a ‘doposit of
£5¢ os and signed the agreement at the foot of the Par-
ficulars and Conditioms of Sale. Clauses 3 and 12 of these
Conditions are as follows:—

$¢3 The balance of the purchase money of each lot shall
be paid ox the first day of May, 1921, All future payments
shall be made and the purchase completed at the offices
of Messrs. Cunningham and Tayior, 144, Heretord Street,
Christchureh, the vendor’s solicitors, and all wnpald pur-
¢hase money shall bear interest at the rate of Five pounds
ten shiliings per centum per annum computed from the first
day of May, 1420, and shall be paid half-yearly on the first
day of May and November . .. ."’

A R

at the time and place beforc mentioned, and the observance

by each purchaser of the agrcements on his part herein

eontained the vendors shill make and executo %o the pur-

chaser of each lot a memorapdum of transfer duly exeeuted
by the vendors in the preseribed form which shall be pre-
pared by and at the expense of the purchaser and shall be
left for execution at the said office of the vendors’ solicitors
not less than ten days before the time fixed for completion.””

The defendant has not paid the balance of the purchase
money agreed to be paid, and the plaintiffs have brought
the present acetion to recover such balance with interest
thereon, or, in the alternative, to cbtain a judgment for the
specific performance of the contract. .

Gressen and Brassington for plaintifis.

Sim and Lascelles for defendant.

WIM, J., szid the gesneral rule is that in a coatraet for the
sale of land the mutual engagements of the parties will be
considered to be dependant on cach other, and each party,
unless discharged by the other party, must be able and will-
ing to performi .is duties under the contract before ke can
enforce his rights thereunder: Dart (7th. Ed.) p. 1004 It
is alse o general rule that where the purchaser fails to

-complete tue contract the vendor is not catitled to sue for -

the purchase money as & debt. His remedy iv to sue for
specitic performance of the contract, or for dawmages for
breack of contract. The contract may be expressed, how-
ever, in such a way as to give the vendor a right to re-
cover the purchase money as a debt, without regard to the
gquestion of a conveyance. It was contended on behalf of
the plaintiffs that the present was such a case, and counsel
relied on the case of ¥Yates v. Gardiner, 20 L.J. Ex. 327 as
an autwority for this view of the matter. It was held there
that the defendant had agreed to pay the purchase money
of the land on the speeified date without a conveyance.
But the language of the contraet in the present case is
diffevent from that under eonsideration in Yates v. Gardiner.
Clauses 3 and 12 of the Conditions both refer to the com-
pletion of the purchase. Ciause3, after fixing the date for
the payment of the balanee of the purchase money, pro-
vides that the purchase is vo be completed at the specified
offices. Clause 12 provides that the memorandum of trans-
fer iz to be left for exceution at thes¢ offices not less than
ten days before the time fixed for completion. "What is
the date hero referred to azs the time fixed for ~ompletion?
The only date specified in either clause is the first day of
May, 1921, the date fixed for the payment of the balance
of the purchase momey. That must be taken to be the
time fixed for completion. Tt is true that in Mattock v.
Kingiake, 10 A. & E. the expression ‘‘completion of the
purchase’’ was held to mean only the payment of the bal-
anee of the purchase money. In the present case the con-
text in both v.wzuses 3 and 12 makes it clear that it means
something more than the payment of the bulanee of the pur-
chase mouey. That something more is obviously the exe-
cution of the tramsfer, and this is suffieient, I think, to
establish that what the parties contemplated was that the
purthase should be completed on the first of May, 1021, by
payment of the balancs of the purchase nmioney, and the
execution of the memorandam of transfer. See Williams on
Vendor and Purchaser (3rd. Ed.) p. 545. This is how the

econtract under consideration ia RKuddenklau v. Charlesworth
(1925) N.ZL.B. 161, 173, was construed by the Court of

Upon payment ef the whole of the purchase money

" something substantially different.

contract in the present case ia this way. On this con-
struetion of the contract the wndertaking on the part of
the purchaser ty pay the balance of the purchase money
and the uwndertaking -on the part of the venders to execute
s, memorandum of transfer are mutually dependant stipu-
lations, and the vendors are not cntitled to recover ‘fhe
balanee of the purchase moneys as 2 debt: Laird . Pim,
7M. & W, 474,

The next guestion to be considered is whether or mot
the plaintiffs arc cuntitled to have the contract specifically
performed. ‘vhe plan produced at the suction sale and re:
terred to the Particulars as the Sale Plan, is incorporated
into and forms part of the contract. Tt is elear that Clauses
5 and 6 of the Conditions that all the roads shewn on this
plan were intended to be completed and dedicated in aceord-
mnee with the provisions of Seetion 116 of the Publie Works
Act 1908. This, however, was not done. After a delay_ of
some yvears the original subdivizion was reduced by leaving
out of it the roads marked Walnut Avenue and Olive
Avenue on.the original plan, and ail the allotments lying
east of Selwyn Avenue, so that the total number of allot-
monts in the subdivision was reduced from 60 to about 28.
There has not been any dedieation of Walnut Avenue or
Olive Avenue, and the plan deposited in the Lands Registry
Office iz of the redueed subdivision. It was contended oz
behalf of the defendant that in these cirenmstaneces the
plaintiffs were not in a position to perform their contract,
and were not cntitled te o deeres for speeific performance.
In -support of this eontention counsel relied on the ease of
Hardley v. riugnes, 20 N.Z L. 188. In that ease the de-
fendant purchased two alletments shewn on a plan of sub-
division. The pian shewed a new street or road, but the
provisions of Section 2 of the Public Works Aet 1903, now
contained in Seetion 116 of the Public Works Aet 1908,
were not complied with. Notwithstanding this, the plaintiffs
mapaged to get a plan deposited in the Lands Registry
Cuee, and were in a position to give tho defendant a title
to the two allotments purchased by him, with, probably, a
right-of-way over all the roads shewn on the plam. It was
held that the defendant was not bound to acecept such a
transfer. The ground of this decision is thus stated by
Mr. Justice Edwards at page 190: ‘I am satisfied that the
sale’ of these allotments by the plan was at least a sale
upon terms that, at all events, before the time came for
pavment of the iast instalment of the purchase money, the
plaintiffs should be in a 'position to give, and should, upon
payment of that imstalinent, give to the defendant a good
title to the allotments sold as part of a subdivided estate,
through which the roads shewn upon the plan had been
lawfully dedicated in s#ecordance with the provisioms -of
the 2nd section of tne Public Works Act 1903. The plain-
tiffs arc admittedly not in a position to perform their con-
tract upon these terms.’” "The learned Judge heid, accord-
iegly, that the plainting were not entitled to compel- the
defendant to purchasc ard pay for something substantially
different from that which thoy contracted to sell him. It
seems to me that the prineiple of this decision applies in
the presert ease.  The defendant agreed to purchase two
allotments in a particular subdivision confaining certain
roads or streets which, in terms of the contract, were to be
completed and dédicated in accordance with Section 116 of
the Public Works Act. The plaintiffs, therefore, are not in
& position to give the defendant what he agreed to pur-
chase, and they are endeavouring to compel him to accept
Blight differencés be-
tween e sale plan and the deposited plan would be re-
garded, of course, as immaterial.  But the difference here
cannot be treated ia that way., The subdivision has been
shorn of practiceily half its original proportions. It now
contains valy about 28 allotments instead of 60, and only
two streets instead of four have been completed and dedi-
eated. It is impossible to say that these alterations eaxn
be ireated as other than subsiantial, and the defendant is
entitled, I think, to suceeed in his defence om this ground.
It is unnecessary, therefore, to comsider the other guestion
raised as to the right of the defendant to rescind the con-
traet, as he did, on account of the long ard imexensable
delay on the part of the plaintiffs in getting the streets
completed and dedicated.

The result is that the defendant is entitled to judgment
on. the claim with costs according to scale and disburse-
ments and witnesses”® expenses to be fixed by the Registrar.
He is entitled alse to judgment on the counter-claim for the
amount of his deposit, viz., £59 5s.

Solicitors for plaintiffs: Wilding and Acland, Christehurch.

Solicitors for defendant: Weston, Ward, and Lascelles,
Christehurch, - ) : .
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- Ostler JU
: Wellington. -
HILLARD v. BEVAN.
Specific performance—Laches—Measure of damages. -

The facts in this case arc unimportant so far as. the law
points ‘decided by the trial Judge so we omit them: The
action was.one for speeific performance and the defendant
inter alis pleaded laches against the plaintiff.

Smitn for plaintiff.
Hanna for defernduxnt.

OSTLER J. found for the plaintiff on the facts and made
the deerce prayed.  1n hLis reasoms he made the following
observations: The third defepee raised is. that plaintiff has
disentitled himself to the remedy of gpecific performance
by delay and.laches, and wcgquiescenec. But ‘plaintiff’s evi-
dence shews that the delay was caused by the defendant
econtinually promising to complete the title, down to as

late as 1924, and plaintift’s reliance on those promises.

The delny was therefore attributable to defendant, and it
is a prineciple of equity .that in that case he should mot be
atlowed to avail humself of it as a defence: see Fry on
Specinc Performance (5th ed. p. 544} and cases there eited.
The only delay on the part of plaintiff on which defendant
ean rely is that from the last ceeasionm in 1824 on which
he agreed to go to Wellington with plaintiff to arrange for
the transfer of the land to him, and September 1924 when
the writ was issued. - Now the rule’is that where the con-
“tract is substantialy executed, and the plaintif has got
the equituble estale, su that the objeet of his action is
merely 1o elothe nimself. with the legal estate, time either
will not ran at all as laches to debar the plaintiff from
kis right, or at any rate it will be looked at less narrowly
by the Court: sece Y¥ry on Specific Performances {5th ed.
par. 1110). It is true that to save a purchaser from the
consequenees of delay his possession must be under the
eontract sought to be enforced amd the vendor must have
known that the purchaser claimed te.be in possession umder
that vontract. - But here it Is elear on the faets I have
found mot only tnat plaintiff was in possession under his
contract to purchase, but also that defendant must have
been pware of this, for otheswise he would not have been
continually promising to compicte his title. Counsel for
defendant argued strenuously that the prireiple cited is only
applicable to cases of landlord and tennat, and not to cases
of vendor and purchaser,” 1t is guite trae that the cases
in which it has been applied have been landiord and tenant
cases.  But in my opinion the principle is equally applic-
able -to eases of vendor and purchaser, and 'is pecolintly
applicable to the raets of this case. The ease of Mills v.
Haywood (6 Ch. D. 196} which was relicd on by counsel for
defendant is in my opinion distingnishable, ard is really an
z\_uthority against hum, for there it was clear that the de-
fendant was exntitled to assume that the plaintiff was in
possession zot under his comtract of purchase, but under
kis prior lease.

In considering the question of damages the learned Judge
sald: -- With regard to damages the rule in Flureau v.
Thormhill (2 "Wm, Bl 1078) and Bain v. Fothergill (L.R. 7
I_—.LL. 158) have becn held to apply to New Zealand: sce
fleming v. Munro (27 N.Z.L.E. i66). But that rules does
. DOt apply to the cireumstances of this case. In this case
afier contracting to sell the fee simpls of the land free
from encumbrances defendant deliberately executed  two
morigages over the land..  Tf he has put it ous of his
power ‘to specifieally perform his eontraet by these acts,
he has dome so by his own ddefault.  Thercfore plaintiff
15 entitled to claim as damages the loss of his bargain.’’

SBolicitors for plaintiff: Morison, Smith & Marison
Wellington. ’

Solicitors for defendant: Duncan & Hanpa, Wellington.
Reed, 7, May 28, June 9, 1025,

Auekland.
GLASE v. LAIDLAW,

Wilt—Misdescription of . legatee—whether adopted son or

his father meant—neither correctly named in will-—sur-
rounding  circumstances—evidence—latent ambiguity—
whether testator’s declaration of intention admissible.

This was an originating summons for the dctermination
of the question as to who was the person ecalled *‘Alfred
- Douglas Glass '’ in the following paragraph of the will of
Jobn Glass, deceased:—

“*As to onefourtn of my residuary estate for my som, |

William Campbell Glass.  As to one-fourth of my residuary

Tuly 21, 1925.°

. the 29tn of the same month,

estate for my daughter, Marian Campbell Glass. As to one-
tourth of my residaary estate for my son, Alfred Douglas
Glass; and as to the remaining one-fourth of my residuary
estate for a1l the ehildren of my late daughter, Euphemia
Lee, who shall survive me in equal shares.’’

The plaintiff was the adopted son and grandson of fes-
tator. The question resolved ifself iato whether
George Douglas (lass, a grandson of the testator, and leg-
ally “adopted son;, or whether his father, Alfred Duacan
:lass, o son oz the .estator, was the persom meaat, On the
authority of Collins v, Day, 1925, N.Z.L.R. 280, the Court
considered all the material faets and circumstances known
to the testator. with reference to whieh he was taken to
have used the words in the will, and so put itself in the
position. of the testator. '

The faets were unusual, asd contained some extraordinary
features. ) .

The plaintitt’s birth was registered by his mother in
the name of Alfred George Douglas Glass, aud his father’s’
pame was stated to be Alfred Douglas Glass, arlthough his
correct name was Alfred Duncan (Hass. The pleintifl when
ten. months old was adopted by hiz grandparents under -
the name of Douglas Glass. The consent to the adoption
was correctly signed by the parents of the child, but the
hody of the daoeument states the name of the father, in
throe plaecs, to be Arthur Dunean Glass. It s corrected in
one place to Alfred, but the witness purports to witness
the signature of Arthur .Durcen Glags. Attached t_o the__
papers is the .certificate of birth of the pluintiff with .the
father’s name, stated as Alfred Douglas Glass, - The order
of adoption is of Douglas Glass. There are two mistakes
in the names of the other three children in the will; Marian
Campbell Glass -should be Marian Cameron (Glass, und
Fuphemia Lee should be Euphemia Leow. S -

The plaintiff was adopted by the teéstator and his wite
on the 13th May, 1902, and was brought up by them.

Apart from some evidence 0f relafives whethor or mot
the deceased knew that the plaintiff bore the name of Alf-
red, the additional facts were proved. _ o

(1) The order of adoption, which would have been in ‘the
possession of the testator, gives the name as Douglas. only;
{2} the plaintiff went to sehool, and the. instruetions ofthe
Edueation Board, which are printed on the school repister,
are that the name in full of the pupil is to be eatered. At~
two separate schools, Stanley Bay and Devounport, the tes-
tator caused the plaintiff’s mame to be entered as Deouglas;

(3) at the age of nine the plaintiff was an inmate of the

Auckland Hospital. The testator entered his mame there
as Douglas. o ' :

The grandparents were. mueh attacked to the. plaintiff,
+nd referred to him as their som, and he lived with. them
until ke was aboui the age of 14, when ‘he was convicted
of 'theft. He was apparently not punished for this, but
a short time later, being again eonvieted of the same class
of erime, he was sent to an industrial school. ¥e cscaped
from there, and wrote to his grandmother informing her
of the faet.  Upon reading the letter she fainted and died
tue same night. This was abouf the 14th April, 1917, The

-will now in question was made about five weeks later, that

is.to say om tne 2Est May, 1917, and the tesiator died on
The uncentradicted evidence
of the oldest son, Willinm Campbell Glass, who wwas not
aticeted by tne result of the ease, was that his father, the
testator, nttributed to the plaintiff a large measare of the
responsiniiley for his wife's death, and stated he would
have mothing more to do withk him. . This communication
teok place when William Campbeli Glass was in Auckland
attending -his mother’s funeral. The same witness - gave
evidenee of his father's statements, at that time, witk re-
gard to his intentions as to the disposzt of his property.
The latter evidence was objected to by couneil for the plain-
tiff and rejected. L .

The material facts and circumstances may be summarised
as foliows:—1. That due, either to the lmperfect memory
of the testator or to o misunderstanding of Eis imstructions
by the draftsman, at lesst two of his four children are
incorrectly mamed iz the will. 2. The plantiff was always
knewn to the testator as “‘Douglass’;; that.the son Alfred
Puucan was always referred to as Alfred. " 3.
plaintiff was treated with affection by the testator, but was
wayward aad diffieult to control. 4. That the testator al-
ways retained his afection for his son Afred Duzcan, and,:
in-his last days, turned against his grandson, to whose mis-
behaviour he attributed, in a great measure, the sudden
death of his wife. i s

Cocker for plaintif (grandson and adoptea son of fes

. kator).

Alfred. "

That the-
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‘Wortheroft for Public Trustee.
Gregory other defendant. )
REED, J., sazid in rejecting the evidence offered as to
testator’s statement of intention:~—- .
“¢¥tjs not that class of case that T.ord Bacon deseribes
as one of ‘equivoeation,” that is where the description. of
the legatee or of the thing bequeathed, is equally applicable,
in all its parts, to two persons or to two things. There the
evidénce wonld be admissible;. but, that is not the position
here; this is o ease where the surrounding .circumstances
point to a latent ambiguity in the will, and, in such eases.
evidence of declaration of intentiom; by -wae testator, is not
admissible: Charter v. waarter, L.R. 7 H.L. 364.°7
The learned Judge dealt with the case as follows after
eolating the evidenmee:— o
In the light of these facts and circamstances I now turn
to-the will. The beneficiary. is described as ‘‘my son Aifred
. Douglas Glass.””. Is this the easc of an erromeocus or ineur-
rate name, and a description or demonstration sufficiently
clear 1o correct the error or inaceuracy? “‘There is no pre-
sumption in favour of the name more than the demonstira-
tion,”’ said Lord Chancellor Campbell in Drake v. Drake,
8 HL.G. 172, 179, and added, *“Upon referring to the num-
erous. cases that have been ¢ited at the Bar, it will be
found. that there arc more instances in which the demon-
stration prevailed than in which the name prevailed.””
Counsel for the pla:ntiff contends that -the description” or
" demonstration as a son is not suffieientily cléar to 'determine
the matter, and claims that the piaintiff is not ineorrectly
. deseribed by the testator as his son. To support this eon-
tention he refers to Section 21 of the Infante Aet, 1908,
which provides that:—.

““The adopted child shall for all purposes, eivil and
criminal, and as regards all logal and equitable liabiki-
ties, rights, benefits, privileges, and consequences . of
the natural relation o parent and child, be deemed in
law to be the child bore in lawful wedloek of the
adopting parent.’’ . :

He aiso relies on' the evidence that the plaintiff was al
ways ‘teferred to by the testator as his son, and on the
taet that two of the Christian names of the plaintiff are
correetly stated in the will, whilst the name Douglas is
not part-of the name of plaintiff’s father. In view of the
extraordinary mistakes in the will as to -names, Campbell
for Cameron, Lee for Low; I think very little weight can
be attached to:the use -of the name Douglas when. the
question is whether it was intended for Duncan, Further,
the name is Arthur Douglas, and, as alveady stated, I think
that the testator was. mot aware that the plaintiff “had
any other mame but Douglas, whilst he was quite familiar
wich his sen’s name, and always spoke of him as Arthur,
Then, although the legal status of the plaintiff was that
‘of a son, and the testator was in the habis of speaking of
him as kis som, I think that, in dictating his wil the eol-
location shows tuat he was referring to the true and natural
refationship of the beneficiaries to himsclf. - Had the plain- -
$if ‘been u stranger in bleod his ease might have been
stronger for tnen the only comnection would have been that
of an adopted son, whereas he ‘was his grandson, aad I think
he would have been so deseribod had the testator intended
to refer to him. I am fortified iz this opiron by the
fact that the children are mentioned ir their order of senior -
ity, " Alfred” Duncad Glass being the third child. On. the
whole' therefors I find it impossible to resist the conclusion
that the son ‘Alfred Dunean Guass is entitled to the fourth
share of the testator’s residuary estate bequeathed to ‘‘my
son Alfred Douglas Glass’” and the guestion will be answer-
ed aecordingly. . . S
I find myself in =some ditifeulty with regard to the que's-
tion of costs.  ‘'wue will was proved on the idth July, 1917,
- and the estate was distributed, with the excepticn of the
share.keld in frust for the children of Euphemis Low, and
the share now in questiox. = If the estate had mot beea
distributed 1% would have been a proper case to have order-
ed ‘the costs to be paid out of the estate, the fault being
that of the testator. Wilson v, Sguire 13 Sim 212, The .
-executrix, before distributing the estate, should have hagd
the present question decided. It is her fault, thevefore
that the corpus of the estate 'is not available to snswer
those costs.” " In these sircumstances I desire to hear counsel
on the matter.
. Bolicitors for plaintiff: Stanton,  Johnstone & Spence, .
Auckland. . o :
Solieitors for Public Trustee: Earl, Kent, Maussey & North-
croft, “Auckland. . .
. Solieitors for the Trustee: Gittes, Uren .& :Grregory,
Auckland. : .

'LEGAL EDUCATION.
S b o
J. C. Step:}iens, Esq. _

In my former articie (B.F.N. Vol. 1 No. 8) I re-
served for future discussion the subjects of Con-
veyancing and Civil Procedure. It has since oe-
curred to me that it would be better to deal with
the general subject of Practice and with Convey-
aneing and Court Praciice as part theréof.

While the subject of Praetice is of direet and
immediate interest to the profession and the law

" student, we ought not to overlook the interests of

the public. _

It makes for the dignity and standing of the
legal profession that it should be eompcsed of edu-
cated men trusted by the public whom 1§ serves.
And eonfidence and, indeed, happiness, in profes-
sional work is acquired in direect proportion to the
extent to. which the student has obtained a know-
ledge of the practical work of the profession, in ad-
dition to general theoretical knowledge of the sub-
ject matters thercof. : '

The public are entitled by law to assume, and do

assume;, that professional men are skilled in the .

practice of their profession. . How far is that as-
sumption justified in the case of the young man (or
woman) just admitted to “‘the practice (!} of the
law’’?

:The medieal student acguires a -knowledge of the
practice of his profession from -clinical leetures, ete.,
the dental student receives instruetion in mechanic-
al and operative dentistry, and the engineering stu-
dent must, before obtaining his degree, present cer-
tificates shewing that he has spent a defined period
in engineering work of a practical nature.

What is to pe said of the law student?
Sinee the abolition of ariicles, mo attempt has

been made to ensure a knowledge of Practice until

a few years 'ago. A man might receive a Heense
to practise the profession of the law without know-
ing how to draw the commonest of deeds or to econ-
duet the simplest of cases. ~That was certainly not
fair to the publiec. It was not even fair to the man

himself. = During the war T had an assistant who'
had been a Civil Servant, had studied law and. pass-
- ed his examinations.

He spent six -months in g
practitioner’s office and then launched himself on

the troubled sea of practice. And it was a troubled

sea. - He practised in several eountry towns and

he told me that it was a constant nightmare. I
‘have been informed that a eertain country praecti-

ioner (not in Otago!) never attempts to prepare
documents relating to land under the Property Law
Act, but sends them to the metropolitan town. Each

of these men had a saving knowledge of his ignor-

ance. What of those who have not?
state of things for the benefit of the
creditable to the profession?

Some four or five years ago an attempt was made
by the ‘Senate of the New Zealand Uriversity to
remedy 'this state of things. A new subject of
Conveyancing was added to the prescription. . This
action was probably taken as a result of a report
by a Committee {consisting of Mr. C. P. Skerrett,
Sir J. G. Findlay and Mr. Von Haast) of the Coun-
cil of the New Zealand Law Society made in 1919
and adopted by that Council. In their report the
Committee say ““Members of the Council will agree

Is such a
public- or
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that practical training should be required hoth of-

barristers and sohutoxs 7 They recommended a
paper on Conveyancing “‘covering the practieal
work in both divisions of property, the student be-
ing required to have a competent knowledge of the
simple forms in every day use and possibly being
allowed to take into the examination room certain
specified books.”’
made plain that the same knowledge will be re-
guired on the law of procedure, both civil and
criminal.”’

In wy opinion, it is more necessary that 8 ©an-.

- didate for admission as a Solicitor, or, indeed as a

harrister (for his work will combine both branches)

should shew a knowledge of Conveyancing than a
knowledge of the Practice and Procedure of the
Courts, and that necessity will not be removed by
lagt year’s Land Transfer Act. His mistakes in
the Courts will immediately diseover themselves,
whereas his mistakes In Conveyaneing may be im-
bedded in docaments and remain undiscovered until
it is impossible to correct them.

The Senate did not, however, make it compulsory
to pass the examination. An alternative option
was given to the student to present a Certificate
from & teacher in an Affiliated Institution that he
has done work, to the satisfaction of the teacher; in
the preparation of certain specified -instruments.
The: prescription even for the paper is, in my opin-
lon, cousiderably short of what is required, but

the option, from the point of view of ensuring know-

ledge of Conveyancing Practice, and judging it as
actually exercised, is hopelessly bad.

So far as the general principles of Conveyanecing
are concerned, the knowledge of the student may,
and I-think should, be tested by examination in the
samie manner as the general prineiples of any other
subject of the Course.
can be said to have an adequate knowledge of Con-
veyancing, if that knowledge is confined to prepar-
ing from memory a number of forms.  Mere know-
ledge of forms could, perhaps, be better tested in
the class room than in the examination room, if the
test is adequate. To give to a student the matter
required to be dealt with in a deed, and allow him
to use the precedent books, would at least save him
from so muek eram. And T am inclined to agree
with those who urge that that is & better and more
adequate test than the ordinary method of examina-
tion. At the end of his final year, the Engineer-
ing Student has to design a machine. Fifteen days
are allowed for this and the whole of it is- dome in
the examination room. But the student is at 1lib-
erty to bring into the room and use. notes, text
books and works of reference.

The option is certainly not a test.of the know-

ledge of Conveyaneing prineiples, and as actually
exercised, at least in Otago“ls 1ot even a test of the
knowledge of the specified forms.

The system. adopted in Dunedin .in connestion
with the certificates is as follows: Hach lecturer
prepares certain-forms, gives his students a copy,
and explains generally the provisions contabned in
them. TIn view, however. of the demands of his
subject, only 2 very limited time can be devoted by
any teacher to such explanation. - There is no ex-
amination, term or fihal. It will be seen, there-

fort_a, that the lecturer has little, if any, opport_umty-
of judging whether a Certificate onght to be grant-.
ed. It is too. much to expect him to conduct an’

-of the teacher’ eate.

They also said ““it should be

In my opinion also no one |

- Advoeaey by acting as Junior Counsel.

oral examiration when each student applies for a
certificate. - “As a fact, he does not do so, and yet
the Senate has reqmred that the certificate is to be
that the student *‘has done work to the satisfaction -
I am not criticising the tea-
chers at Otago University. Far from. it.. I say
the system is Impossible undet existing counditions.

It 1s on record that one conscientious teacher re- -
fused a eertificate.
have been oné hundred per eentum .of passes.
has not been the experience of the ~Lxaminer in
Convevaneing. T4 was wnderstood in Punedin
(rightly or wrongly) when the system of certificates
was introdueed that it was only a temporary ex.
pedient, and that an examination would supersede
it, but the two systems stitl go on.

When the South Island Board of Examiners met
in December, 1923, this question. was discussed.
Grave doubts were expressed by some as to whether
the examination system: was wholly adeéquate for -
testing a student’s knowledge of Conveyancing
Practice. - It was felt, however, that that was only
one aspeet of a larger guestion which required fur-
ther ceonsideration. But the Board came to the
unanimous conclusion that, under existing eondi-
tions, the provision for obtaining a certifieate
should be abolished and that every candidate should
pass an examination. This resolution ~was for-
warded to the Senate who submitted it ic the tea-
chers of the Aiiliated Colleges. I understand the
teachers failed to agrec and there - the matter
stands. a :

At its anmmal meeting in 1924, the Otago Law
Society  unanimously approved of ihe proposal to
abolish the certificate, the resolution being support-
ed by the teachers at Otago University all of whom
are members of that Society.

It may be noted that the result of dbohshmg the
certificate would be, so far as concerns. examina-
tion, to place Convevancing in the same. position
as the Praectice and Procedure of the Courts, and
that the town student would not hzm, an advantage
over the country student.

There is another subject which fmds ne plaee in

_the presecription and knowledge of which, I think,

urgently reguires attention.

_ I refer to the Prin-
eiples of Advoecaey.

T presume that no one will

- deny that the present system of allowing a student

te pick up his knowledge of this subject where he
ean, and as he cdres, is very undesirable in the in-
tevests alike of the student and the publie. Many
cases are won which should be lost and many are
lost ~ which should . be won, . owing to the
blunders of the counsel cngaged therein. It
may be said thai Advoecacy is nothing but.
a ' combinationn of common  sense
ence. That is true of the
perienced advocate..
degree of common sense, but he has no experience,
and he will surely be vastly benefited by having his
attention direeted to rules whieh are based on the
practiee of those who Dave been leaders at the Bar. .
Many of those same leaders would prebably admit
many bitter defeats, riany —secret heart-burnings,

suecessful and ex-

.and much self-reproach in their early days on ael -

connt of blunders realised too late, but avoidable;

if some instruction had been given to them pefore
they commenced . their work _at the Bar. In other’
countries -a barrister obtains some knowledge of

~In New:

Apart from that instance, there :
That-

and * experi

The student may have some
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Zealand very -few. have that advantage.
Counsel “are

the only seniors ‘who ean. aiford the
Taxury.

Opposition to ‘the melusmn of Ad'vocacy in the

course 'will probably be based on the difficulty of
giving instruction.. This diffieulty is more appar-
ent than real. One of the lecturers at Otago Uni-
_ versity has prepared a set of lectures on this sub-
ject and he proposes to deliver them gratis next
year to such of the Otago Students as care to at-
tend to hear them. The syllabus takes the student
through preparing for trial, and the whole course
of the trial from start to finish, including such de-
tails as eross-examination in gencral and with re-
ferenee 4o varions speecial classes of witnesses and
evidence, contradicting one’s own witness, impeach-
‘ing credit of witnesses and choice of jurymen.

The simple truth is that, at the present time, the
Caverage student knows mothing of this important
subject. He does not know how to prepare his
evidence, or how to open a case for Plaintiff or De.
fendant in the propev manner. The wajority do
not know what is a leading questionn.  This state of
affairg, in the interests of the profession ahd the
public generally, should not be allowed to continue.

‘But, are these reforms sufficient? I am quite
satisfied that they are mot.  They ought to be
adopted,” but, in addition, there should be the same

provision for practical work as in the other pro--

fessions.  Much benefit may be obtained from lee-
tures on Practice, especially on general prineiples,
but the best and, indeed, the only completely effec-
tive, way to learn how to do any kind of work is to
do it. = The student may, for instance, be tanght
the general structure of a deed and the reasons for
-the . form of the clauses contained therein, but he
will never really assimilate this knowledge matil he
has passed some time preparing sweh deeds under
gupervision. '~ There are, moreover, innumerable de-
tails of the every day life of & lawyer which can
o1ly be learnt in an office.

I believe that the great majority of the members
of our profession will agree with me when I say
that adequate practieal training can only be re-
ceived in. tne office and ecannot be gained in the
University. Medical and Dental students do not
receive their practical training in the University
class rooms. . In the case of the medieal student,
the elinieal instruction is given in the hospital and
with reference to eonecrete eases. So in the case
of the dental stndent, he receives both praetical and
theoretical training in the same building, but, as to
the  practical training, only becaunse the building is
itself used as 2 dental hospital.  And here again
the work is with reference to concrete cases. The
Bngineering Student does his practical work out-

", side the University College altogether. : Mr. Von
Haast says in his article (BF.N. p. §2) ““one of the

chief evils of the present system . . .is the abolition
of articles and the failure to provide for eompulsory
training for the profession.’”  Articles, of course,
are served in the office. It is safe 1. say, also, that,
"when the’ Copxmittee of the New Zealand Law Soe-
1ety referred to practical training, they meant train-
“ing'in an office. =~ In this demogratic country some-

thing may be said for the abolition of articles, in
‘any ecase it is hopeless to expect them to be restored.
"It is essential, however, in the interests, alike of the
_profession and. the public, that legal edueation
~ - should be placed in the same posmon as in:the other -

King's |

“will be known as ‘‘Brasch & Thompson.’?

professmns by providing for compulsory praetical
training. -

When should such training commence?  Here
there is room for much d1rterenee of opinion. Mr,
Von Haast, for instance, states as the ideal, that
the law student should give his whele time to his
legal training devoting himself solely to University
worg in term time and working in an office during
vacation.. He admits, however, that this is not
practical politics.  Others suggest that the student
should finish his arts %ub]ects before entemno an
office,

It must be adzmttod that students
their whole time at the University,
students of other faculties, gain an eduneation. a
hroadening of their mental outlook, altogether
apart from the specific subjeets of their studies.
Students who spend their days in offices cannot
gain that benefit from Uhiversity life to ihe same
extent.

Notwithstanding the loss sustained by ’thelr par:
tial iselation, it iz my. opinion, based on observa-
tion extending over a Iong period of years, of stu-
dents during then student days and their after life,
that it is.desivable that the office training should he
commenced at as carly an age as possible.  Theory
and practice should he studied together, but, in ad-
dition, I am convinced that in his office life, a stu-
dent besides acquiring a knowledge of the innumer-
able details which make up the daily life of the
l&wyer {at least the general pmttltwner) also ac-
quires, almost unconsmentmuslv a mental bent
which is of immense value in learning the principles
of law and alsc in solving the problems which will -
be brought pefore him in after life. He Hvesin a
legal atmosphere.

The system adopted in other countries may be
quoted against me. I ¢an only say that my opin-
ion has been formed, not from theoretical reason-
ing bt from practieal observation. And, before
giting ‘those other countries, -one must have regard

who bpend
mixing - with

- to the conditions there prevailing and the evolution

of legal education in those countries.. Artieles
exist in them all for solicitors and that presupposes
office training. But they connote, further, a limit-
ed elass.  In addition to the articled clerks there
are a large number of pala clerks. In New Zea-
land all clerks are on the same plane. © In the ease -
of the barrister, any comparison must have refer-
ence to historical development.

1 conclude by directing attention to the estima-
tion of our system held in Vietoria. In that State.
any barrister or solicitor of the Supreme Court of
England, Scotland or Ireland, or any of the other
States of the Commonwealth may be admitted to
practice witheout examination or service under ar-
ticles. A Barvister or Solicitor of the Supreme
Court of New Zealand who has been in the employ-
ment of a practising barrister and solicitor of the

-Bupreme Gourt of Victoria for five years immediate- -

ly preceding his application may upon passing in
five legal subjeets be admitted to practice as a bar-
rister and solieitor in Viectoria. Tor this bit of
information I am indebted to Mr. J. B. Callan. It
requires no comment.

Mr.. H. Brasch who has been praetisixig in Dunedin -for

& number of years om his own account has admirtted to

partnership Mr. J. N. Thompson, late Managing Clerk to
Messrs, Mondy, Stephems, Monro & Stephens. The firm
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LONDON LETTER.

The Temple, London, |
My Dear N.Z., 22nd July, 1925.

At the moment of writing the Tasmanian apple
case, of which I have promised you a full note hasg
-just been deeided in favour of the Shipowners. It
has been long in the hearing and numerous experts
have been called. No doubt the substance depend-
Ing on the issue is large, in proportion to the length
and cost of the hearing. - At any rate I hope so,
-for there is a growing feeling in this country that
there are no bounds, but should be, to the propor-
tions which litigation achieves these days. In
truth, T think the complaint is less justified at the
moment than it might have been a short while ago.
When, however, business is booming, we are apt not
to hear the complamrs it is when the slump comes
that we hear the candid truth and are made to rea-
Lise, or led to believe, that it is our own fault in the

. past if there is no work in the present. A client
put it to me thus, recently; of an honourable and
honest profession, the junior barrister is the least
expensive and the most deserving worker and.the
solicitor is little, if anything, behind him. But the
Big Leaders are altogethér inexeusable, as to the
fees they ask and the fleeting minutes they .devote
to the case. There is undoubtedly much to be said
for this popular contention; and though, as I say,
it is truer of our prosperous past than of our lean

. present, there is foundation for the suggestion that
litigous business has to a great extent been killed
by the demands made upon it by our ‘“‘stars””. In
which eontext I may appropriately call your. atten-
tion to the still further, but presumably far from
final, proceedings in the arbitraticn between the Go-
vernment of Kelantan, in Malaya, and the Duff De-
velopment Syndicate. They are reported in Tues-
day mornipg’s “‘Times,’” July 21st, and you will,

.if you read the report, note the gentle sarcasm of
Russell J.%s reference to Mr. Upjohn’s 25 hours® ar-
gument and its alleged superfieial and prefatory
natare! Be it very far from me to charge such of
our great men, as Upjohn K.C. and Simon K.C., ‘with
the fault of protraction. It is the fact, howe ever,
that the eomplaint, to which I have referred and
which is now very prevalent and likely to become
more so in the near future, attacheés itself most to
the cases in which these luminaries shine. I will
note the Tasmanian Apple case for you in my next
letter: I have not had the opportunity of seeing
my Iriend, engaged in it, since the judgment.

I have dealt with the foregoing issues in earlier
letters, and the further matter I have to discuss is
also in contexis already dealt with.
ten days of the Long Vacation, essentially a period

when new matters do noi originate hut outstanding -
matters recrudesce, for completion or at least for.
The purifvinér of press reports, of .

adjournment.
unpleasant broeeedings in the Courts, achieves its
first erisis in Lord Darling’s ‘“Act to regulate the
publication of reports in judicial proceedings in
such manner as to prevent injury to public morals’’;
it is, of course, only a Bill as yet; the “*Daily Mir-
ror’” regards it with despair and the ““Westminster
Gazette’” refers to it as Lord Darling’s latest joke.
In parenthesis we may remark that Lord Darling’s
reputation oscillates between that. of a thoroughly

successful and distinguished Judge and that of an .

Tt is within

| ineonsequent and even incensiderable humourist;:

certainly ‘he has always varied and still varies in
the quality of his work, but the ups and downs of
his reputation are a,ttrlbutable rather to the vary-
ing popularity of his enterprises; and no one can
deny his undiminishing vitality throughout. Apart -
from the above-aen tioned ]ournals and some others
who take the hi\e view, we observe an orientation
of opinion in favour of stern measurves,.on the part
of a large section of the press which has hitherto
not been enthusiastie in the cause of its own reform.

The motive seems to be a pride in our newspapers,

as compared with those of forelgn-countries; the
result 1s likely to be a greater chance of snecess for
Sir Evelyn Cecil’s c-.ampaign_ than was anticipated
a few months back. © As to-all other subjects, long
contemplated for diseussion and now being cntlcal-
1y diseussed, I may best refer you to the very full
report of the Annual Mecting of our Solicitors’ In-
corporated Law Society, which-took “place on Fri-
day, 10th July, and is fully reported in this week’s
“Law.Journal’”’ (July 18) at page 664  You will
there see a full account inter alia, of the new devel-
opments of our Poor Persons” Procedure and of the
difficulties which it involves and of the advantages
which it promises.

An inecident -of last week was the arvest of a
perfectly respectable and unoffending officer; in eir-
cumstances very similar to the first stages. of the
Back seandal of years ago. But, except for the
CUrious comudenu of a mlsml\en identity on the
part of a woman complaining of being robbed by a
casnal, male acquaintance, there is lttle of real
similarity between the Adoiph Beek Case and last
week’s Major Sheppard Case.  There was mno
oecasion for the press, still less for a learned City
Recorder, to go into hystorics in the matter. True,
upon the gallant officer’s arrest, the police officials

were so convinced that he wis the low misereant
they were after that no trouble was taken Immedi-

ately to examine their vietim’s proofs of idemtity. =
Their conduet is going to be enguired into; and the

enquiry has (if it be ruqunod} my approval, upon |-

the simple grounds that, if you do noi have an ocea- .
sional brush round with exeentive officers in general -
and police officers in particular; they are .
break away from a moderate and careful exercise
of their powers. DBut Adelph Beck, you will re- "
menmber, served one long sentence and was well on
his way with another, before the tragic mistake was
discovered. His vears of suppressed infuriation
and mental anguish at his imprisoned innoeence
hardly bear thinking of ; they were reluctantly com- |
pensated, you will recall, by a beggarly thousand
pounds or two, as if a year alone of any man’s’
Liberty was not worth ten times that sum! T eom-

sider 1t something of an insult added to Injury, to .

this vietim of our country’s unspeakable careless-"
ness, to proclaim the momentary, if intense, discom-
fort of Major Sheppard (who was discharged be- -
fore he even got into the dock)} a disaster of eom-

parable “magnitude. = With all sympathy: for the

latter’s misforfune, it may be said, from the point
of view of public interest, that his case only goes -
10 show how the sufferings .f Adolph Beck and their

effeet upon the popular imagination have seeured
for all .of us, Major Sheppard included, “unltimate
security and hberty preserved if we happen to be
innocent men.

(To be concluded in our next 1ssue ¥y
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THE MOUAT CASE.

The Christchurch eriminal ease of Rex v. Mouat has now

" apparently passed through all its stages and ‘Mouat has

been sentenced by Mr, Justice Reed to o term of séventeen

years’ imprisonment with hard labour upon thé jury’s find-

g of Manslawghter. The prisoner was eharged with .ihe

- murder of his wife about the 19th day of February, 1925—

and the esse raises many interesting questions both from

the general and the legal ‘point of view. :

The short faets were -that Mouat and his wife lived on
terms of friendship and the Crown was guite unable 1o
disclose any motive for the erime. On the evening of the
19th February they were both present at a friend’s placs,
taking part in.a social evening, anu returned home azcross
the road approximately at half-past nine, there being no
indication during the evening that the parties were any-
thing but the best of friends. When Mrs. Mouat left that
neighbour’s house, i was the last time. that she was se2n
alive by any person other than Mouat. -

The latter’s story, as related in his posworn statements
to the Police, was that upon arriving homé and going to
bed, some argument ensued eoncerning money troubles, but
that they hoth went to sleep peaceably for the night, That
next morning she left the house intending to meet another
woman in Cathedral Square, to then go on to her father'’s
home in Christehuteh, possibly spend the night there, and
in any event to go on next day by train to Purakipui in
Otago, where Mouat’s mother lived. That when she passed
out. of his gate about half-past nine on the morning of the
19th February it was the last time he Had seen her.

Mrs. Mount has never been seen since, but some thirty-
one bomes were found in the back garder of Mouat’s resi-
dence, and. three acknowledged experts testified that these
bexes were human, that tney all apparently belonged to the
. one¢ body, and that body would be & small woman approxi-
cmately of Mrs, Mouat’s stature. This must admittedly
-have been opinion- evidence only, but was not contradieted
and no sericus- eross-examingtion was directed towards dis-
“turbing its fundamental hypotheses. :

There were also signs of bleod upon a blanket, a pillow,
a sheet, and in the bath pipe. Further experis swore to
this substanee being blood, but in one instauece culy was
it sworn to as human blood, and that by one expert only.
“ On the other hand, it was admitted that the sure test for
human blood (the precipitin test) had failed. And it fur-
ther appeared from expert evidence that all asshes found
wpoh ine premises exhibited, upon analysis, no signs of fatty
substance. : ' . )

The ‘other available evidemee econsisted in facts as to
Mouat’s evasive and otherwise erratic conduet subsequent
to tne night of the alleged murder, but there was nothing
in the way of direet confession of guilt or statement that
Mrs. Mouat was- dead.

Upon the first trinl, after four days, the jury disagreed,
the direction given by His Honour Mr. Justice Adams being
that it was cpen io them to find a guilty of murder upen
Neither the learned Judge nor the Crown
Prosecutor opened the guestion ¢f Mansiaughter to the jury.
The second. trinl lasted wuree days, and on this oceasion
-bothk the Crown Prosecutor and the learned Judge directed
the jury that it could fird manslaughter if it so pleased.
His Honour's grounds for such direction were shortly as

follows:— .

: (a) That the total amount of blood (deposed to by
one expert as sbout one teaspoonful) emtitled the
jury to infer that no deadly wenpon had been
used but that death was caused by the nse of
brute strength.

(b} That no motive appeared.

(¢} That all the eviderce showed affection between
the parties. ]

{d) That on the evening of the 15th February, both
were. friendly and happy together. - i

And from. all these, and the admission that an argument
about money had taken place, the jury might infer that
further recrimination ensued, resulting in the decessed pro-
voking Monat so that he lost his seif control. : .
These facts, and the subsequent direction by the learned
Judge, raisé two interesting legal questions, namely:
(a) There being 'mno eertain production of Mrs
" Mounat, was there a case to go t0 the jury at
. all, and L )
‘(b) Whether the verdict of manslaughter was jus-

tified in the circumstances?

. the verdiet seems more open to question.

We understand on- good authority that it is not proposed

to take the matter further; and so feel at liberty to discuss N

the same with certain freedom. )
It is clear from various eascs, one of the most recent of
whieb is The King v. Brown (14 G.L.R. 255) that produe-

tion of the dead body or some portion of 3t is not a sine

qua mon to a successful prosecution. The starting point
in the line of argument is the early statement in Hale-
Pieas of the Crown (Vol II p. 290): o

I would never conviet of murder or manslaughter

unless the fact were proved to 'be dome, or at least

the bedy found.’’ :
This has been for some time and is now asccepted as only
a prudential maxim, ard where satisfactory eircumstantial
evidence is avilable both that the body is dead that the
seeused did the killing, a jury may conviet. ‘The interest
in the present case arises from the gquality of the eircom-
stantial evidence eorroborating the disappearance, and iden-
tifying the acecused as the wrong-doer. Tt is to be ob-
served that in cases such as The King v. Brown (above),
Regina v. Woodgate (2 N.Z. Jur. N.Z.C.A, 3) and Reg. V.
Waines (A.R. Tth July 1860) the two latter of which are
eited in the first mentioned case, there was an actual con-
fession by the aceused to some third party that he had dome
the act. In R. v. Moust there was mo such confession,
but the econduct of the. accused may or may not have
amounted to an indirect conmfession that he did the sot.
The remainder of the ease becomes nerely expert opinion
as to the identity of the bones and the nature of the blood.

Ia the nature of the esse no unequivoeal fact identifying

the body was forthcoming, and no direct acknowledguent
tuat the body had been dispesed of. In these cirewn-
stahees, it migh. seem problematical whether the case
really reached that point when a jury may be permitted
to speculate and found a verdiet upon whatever theory
they eare to fashion.

It is, however, upon the question. of misdirection that
The killing
being established, the Inw presumes murder, and it is for
the aceused, either from the Crown’s evidence or from his
own, to establish the necessity or proveeation which takes
the aet out of the ecategery of murder. See¢ Russell om
Crimes (8th Edition pp. 613, 781). . And if there is evi-
derce of manslaughter it is the Judge’s duty to put the
case t0 the jury in that light, as equally it is hig duty met
to permit the issue of manslaughter if there are no facts
to Justify it. A recent ease on this point is R. v. Thorpe
(1825) T.L.R. 468, wherein it was held that the proper issus
was mmurder ot aegunittal. It is also noteworthy that there
must be facts as to matters whiek it is alleged justified the
provocation (See Russell at p. 784); and in Eungland the
practice has been followed or the jury finding the facts for
the Court and the lattér thea deciding whether these facts
or events could in law justify the emotion that led to ipe
killing.  For an instance of this see R. v. Dudley 14 Q.B.D.

273.  As to the safiiclency of the alloged provoking evert, -

Mr. Justice Chapman stated in B. v. Jackson \-918) G.L.R.
11 at p. 12: '

“*Was there here n wrongful aet or imsult amount-
ing t¢ prevocation exeusing to a snffieient degree the
sudden use or a knife in the manner deseribed? Axn
irritating eircumstanee is not sufficient. You must
look for o wrongful act or imsult. . . . It is for you
to say whether there was a threat or an insolt of
sueh a character as to amount in ¥our opiniom to
provecation for the deadlr blow that was struek ’’

Now apparently the only fact in any way provoking the
alleged passion was the quarrel over money matters with
his wife. This, according to the only statement om the
matier, ended peaceably. The absence of motive, and the
iriendship between the parties were in themselves states
of mind .and in no semse provoeative faets; This seems
to mean that any domestie difference .may be urged in
miligation of murder, if s husbard Kills his wife, provided
the killing is sufiiciently proximate in point of time to
such - difference of opinion. Iu the eircumstances, it is 2

‘matter for regret from a legal point of view that  the

Court of Appeal has not been asked to pronounce upon the
question. Cn the other hand, it is easy to understand
that- Mouat ‘would not eare to risk another trial, ‘with only

the simple issue of murder before the jury, and that counsel

for the prisoner would have to accept a very grave respon-
sibility in advising an application for the Court of Appeal
to review the samming up. . : :

Mr. K. A, Williams recently practising at Okura has pe-

moved to Marton,
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Report of University Commission on

Legal Education.

The report of the Urpiversity Commission which was Jaid
on the table of the House of Representatives on 9th Sep-
tember is a valuable document. The legal profession will
naturally be most interested in that seetion of it whieh
deals with legal edueation which the Cowmmissioners say is
at present upon an unsatisfactory footing. The Commis-
510Mers 84y i-—

‘“Members of a ‘profession’ should be distinguished by

. three main qualifications: {1} They have undergone a sound

and liberal course of general edueation; (2) they have
received an intensive training of high quality in the prin-
ciples and in the practice of their special work; and (3)
they have accepted a body of ethical standards as a guide
to professional conduct, It is essential, therefore, that
the scheme ¢f edueation for emtrants to a profession of the
first rank should be generously planned and administered,
and thzt a more or less empirieal knowledge of the tech-
nigue of practice ir the various branches of the profession,
superimposed upon a slender equipment of general know-
ledge and of prineiples should net be accepted as satisfae-
tory. . . ... :

Legal practitiomers have always been regarded as mem-
bars of & learned profession, as, indeed, is shown by the
customary courtesy of allusion to *‘my learned Friemd.’?
It appears to us that, wnless a marked change is effected
in the legal education provided inm the Dominion, this term
mans the risk of being regarded as a delicate sarcasm.

That the community showld be vitally interested in sceing
that lawyers are trained who are in the full semsc of the
term *‘professional men’’ Tollows from a comsideration of
the position which lawyers oceupy in the State. *‘Prae-
tising lawyers do mnot merely render to the community a
social service which the ecommunity is iaterested in having
them reader well. They are part of tne governing mecha-
rism ‘of the State. Their funetions are in a broad sense
political.  This is not due primarily to the civeumstanee
that & large proportion of our legislative aund administra-
tive officialy, and virtually all cur Judges are chosen from
among this praetically ruling elnss. Nor is it due cntirely
to the farther eircumstance,that the growth of our law in
the form of judicial decisions, that interpret and declare
its aetual content, is pecessarily greatiy influenced by ar-
muments of ecounsel. It springs cven more fundamentally
from the faet, early discovered; -that private individuals
eannot secure justice without the aid of a special profes-
sioral order to represent and to advise them. To this-end
lawyers wore instituted, a3 2 bouy of public servants, essen-
tial for the mainterance of private rights. From their earl-
iest origins the law bas accorded to these ‘‘officers of the

Court’’ - eertain special and exelusive privileges which set |

them apart from the mass of the people as truly as if they
were in a striet semse, public owmeials.’” - (The Carnegic

Fourndation for the Advancement of Teaching Training for

the Public Profession of Law Bulletin 15 p. 3.)
The Commission considers that, apart from sav disability
arising from the provisions of the Legal Practitieuners ' Act

which affeet prejudicially the education and standing of the

profession, the remedy for the prescnt condition of legal
edueation is in the hands of the Judges, who however have
in effect delegated the matter to the TUniversity and who
have been slow to move inm the matter of legal cducation.
The Commission recommends that the practiee followed in
Victoria of crcating a Council of Legal Fdueation repre
sentative of the Judges, the leaders among practising bar-
risters and solicitors, and the TUniversity teachers of law

is the most satisfactory method for providing and for -

watching over a course of legal education whieh shall com-
ply with the requirements of & good professional edueation
and at the same time satisfy the demand for a2 training
which is strong enough on the practical side. To this body
should be eptrusted the powers pow vested im the Judges
alone. '

““Tho root camse of the deficicney of practieal training’

appesrr to us,’’ say the Commissiomers, “‘to lie in the
legisleiion governing admission to the legal profession. Ap-
parently this legislation was passed at a time when what
was regarded as the advanced ‘democratic view demarnded
that no obstacles should be placed in the way of any ecitizen

ed as an obstacle of this nature, and were in sueh disfavour
that they were incontinently swept away, buf no provision
wes made for the practieal training which “articles’ sup-
plied.  Further, what is mow.styled by the legal profession

‘CArticles’’ were regard-

‘the back-doof entrance’ was opened and any soligitor:after
five yeurs’ practice as a soliciter or'a managing clerk can
ciaim to be admitted as a barrister.

In cur judgment, the true democratic view is that the
community should be able to command the services of well-
cducated specialists-as its lawyers; that their training should
be caleulated to produce broadly amd thoroughly trained
experts; and that the facilities for cducation provided by
the Htate should be such that this professional training.
is withkin the reach of all, without respeet of class or finan-
cial position. New Zealaund provides so liberally for eds-
cation beyond the primary stage that any young man or
young woman of ability wno is prepared to make a reason-
able saerifice can, with the help of -free places’ and scholar-

" ships obtain eptrance to any calling which demands as a

qualification a course of higher cdueation, )

We arc of opinion that legal education in New Zealand
should be brought iate line with legal, education in other
countries, and tnat the preseriptions for geperal scholarship,
legal knowledge and training in legal practice should be
added to and made much more satisfactory. S

While the student taking the LL.B. eourse must, in addi-
tion to his Mairieulation Examiation,. pass Jn Latin and
English or philosophy at the pass degrec stage, and also

~in his law professional subjeets, it is possible for a barris-

ter to be admitted who has not passed in Latin anéd in Eng-
lish or Philosophy .as prescribea for LLB. . As for solici-.
tors, “their present culture test is that of the Matriculation
Examination {including Latin) or a special examination in
general knowledge for which the matriculation test is re-
garded as an equivalent. It cannot be stressed too strong-
ly that such requirements are inadequate for hoth barristers
and solicitors. A good genmeral education is invaluable to
the young lawyer. Xt mot only gives him the mental dis-
cipline acquired from and perfeeted by the liberal studies,
but it is a eorrective to ‘‘the dehumanising effect of tech-
nieal efliciency putsucd as a single aim.’’ BT

It is, accordingly, no. emouga to demand an entrance
qualification passed af the age of sixteen or seventeen years:
some liberal studies should be kept up during the university
course.  Otherwise, the student is deprived of something
which is not only of as much value to him im his profes-
sional work as his teehnical training, but which if once
dropped is not likely to be resumed, for, unlike technieal
training, is not added to day by day by his daily experience
as a practitioner. The custom of some universities of re-
quiring the B.A. degrec as a preliminary for the study of
the professional subjects of the LL.s. degree has much to
recommend it, for the mental habits engendered by liberal
studies are an appropriate foundation for. the more voea- - -
tional studies. The New Zealand practice of allowing an
immature student to take his law professional examination
and later to take his general knowledge test is surely absurd
and shows little belief in the need for general eulture as g
basis for proiessiomal study. : )

It is to be noted that the New Zealand LLB. is granted
after a three years” course, and there is mo stipulation as
to a further course to be served as articled cierk. In other
words, & student may become n practising barrister in three
years, In Melbourne the course extends over four years,
with a further year of Articles; in Sydney it takes four vears
or, in the ¢ase of students taking = B.A. as preliminary (a

very usual eourse) five or six years follewed by a period -

of articles.  AMr. J. B. Callan, Jun., the representative of
the Otagoe District Law Society, after advocating the es-.

tablishment of a Couneil of Legar Edueation on the model - -

of that emtrusted with the organisation of legal education

An Vietoria stated: *‘ Vigtoria has pointedly indicated that,. '

in its opinion, our New Zealand requiremenis zre imade-
quaie. It will admit practitioners from England, Ire-
land. SBcotland, or the other States of the Commonwealth -
of "Australia without examination and without praetical
work. - It will not admit a New Zealand practitioner up: -
less he serves for five years as a clerk and is re-examined
in law.””  New Zealand graduates suffer no such disability
in respect of medical or cngimecring qualification, and: the
disability under which lawyers rest should be removed.by.
the imstitution of a more satisfactory course. o
As regarws barristers and solieitors who Have not graduat- -
ed LL.B. the Victorian practice is to requive (1) Matrieula- -
tion (inctuding Latin}; {2) a pass in nine law proféssional.
subjests; (3) four years® serviece as a. pupil under articles
to a person practising as a barrister or solicitor, .or as 2
barrister and. solieitor. : . [

" Amotlier great handicap under which legal education suf-
fers in New "Zealand is the almost invariable practice of
:ta,kixl_g' le_gal studies ‘as evening ‘courses after -office work'™
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either in 3 Iaw office or an office engaged in some other
business. Over §0 per cent. of New Zealand law students
are evening students only.  Of the 212 evening law stud-
ents who -comnstitute the Iargest single group of students
at Vietoria College, Wellington, »2 pér cent. only are em-
pioyed fully or for part time in law offices.
are mostiy public servants studying law subjects either to
gain advancement in the service or to emabdle them lafer
to start in legal practice. The amount of legal practice
guch- students ean obtain is probably wvery little indeed.

We are of opinion that part time education propesly
conditioned is in no way undesirable. But while it is cer-
tain that earncst studemts cogaged in law offices. during
the day can do excellént work at an evening seheol, it
surely cannot be argued that the result is so good as -can
be seeured by the same students attending full time courses
or that: the pace of the elass should be that of the eclass
for full time students. The diffievlty should be met by
. insisting on such a limitation of the number of subjects
- taken as will allow sufficient time for both teaecher and
student to do justice to the work.  Further, it must be
remembered that in most countries. where law students
attend late afternoon amd evening courses they are in a
genuine law office under striet articles of clerkship.  This
ecannot be said of New Zcaland, where the only legal edu-
cation “which iz under control is the work of the class-
room. Mome students may be reeciving an execllent prae-
tical training, but of this there is mo guarantee.

The Comwission peints out that praetical tralnimg is es-
sential and that the class room cannot supersede the prac-
titioner's office, and that failure to previde adequate prae-
tical training constitutes a serious defect in legal educa-
tion. - Giver such practical training the abelition of ex-
amination in .practieal details is recommended. The Com-
mission, comparing New Zealand with New South Wales
and Vietoria comes to the conclusion that we have an ab-
normal pumber of law students and asks: ““Can the Do-
minion propecly abserb sueh a body of lawyers?’’ and ““Is
there sometling wrong with the objeetive of the secondary
education of New Zeuland, in thet it encourages so many to
coter professiens-for which presumably many of them are
sot specially fitted and in which they are not needed?’’

The Commission iz of opinion that the standards of the
legal eourse shoukd be raised in regard to cach of the three
elements - of professionnl training—gencral culiuve, profes-
sional knowledgé, practical fraining—recommends that the
standard of eéntrance to the course for both batristers’ and
solicitors should be the examination preseribed for the Jun-
ior University Scholarship, that the law professionil sub-
jeets should be brought imte line with the requirements for
the Australian universities, and that for the LL.B. degree
a greater number of cultare sibjects of general cduacation
should be incinded, iengthening the course to one of four
vears’ duration. Part time students should have their sab-
jedts. each year severcly limited in nuwmber in order. that
approved methods of teaching and of study may be the rule.
As regards- practical training, the Legislatare should be
asked to amend The Legal Practitioncrs Act and to provide
for this cssential portion of n lawyer's education. A speeial
fully cguipped and staffed Law Bcebool with a strong staff
of speciclist teachers and a compiete law library should be
established in the most suitable centre.

If effect is to be given to the rceommendations of the
profession, legislation will be required for the follewing
purposes:

(2} To close the bagk door to.the profcssion.

(b} To provide for practical rraining for the can-
didates who' seck admission to the legal pro-
fession. ) . .

(e} To establish the Council of Legal iducation re-
commended by the Commission and to vest in it
the powers now vested in the judges u nder The
Law Practitioners Act.

GCANTERBURY LEGAL GOLF CHAMPIONSHIP.
The. Canterbury Bar have a fixed Llea that it is sworth
while making a definite eTort t4 preserve the time-honoured

harmony of the: Bar.. For this reason, qne day is set
aside in suminer when all oflives elose their doors and the
profession . adjourns en masse to the. pluying felds. In

close proximity to oune anrother, cricket matehes between
employers and staffs, legal tenms and bowling tournaments
are neld, and everything is rounded off with lunch, follow-
ed later by aftermcon tes, when the ladies attend.

‘The idea has now been earried farther and on 3rd Sep-
‘ tember last the first match for the Legal Golf Champlod-

! ship was held, the trophy being & cup presented for amnual

The remainder

-which Represented Struggles of the Past.
" Immensely Cheéred when his Zealous Clerk Inform-

Day.

competition by ‘this year’s Presidemt of the Law Socicty,
M+ W. J. Hunter. The enp will be known as ‘‘The W. ..
Hunter Challénge Cup.’” “The day was fortunately fine
and furnished a splendid outing. After the match, Mrs.
W. J. Hupter very kindly supplied afternocn tea, at which
other guests, imcluding many ladies, were present at the -
invitation of the President and Mrs. Hunter.

The first cight to be placed in the match were as follows:

Gross Hep., Net
E. J. Corcoran {Kaizpoi Club) .... 83 8 77
A. T. Donnelly (8hirley Club} .... ut 18 78
J. Dolph (Shirley Clab) .......... 86 7 70
J. D. Hutchison {Shirley Club) .... 92 13 79
L. A, Dougall (Shirley Club) ...... 86 5 $1
M. H. Godby (Shirley Club) ...... 89 5 84

H. K. Kipperberger (Rangiora Club) DE] 2 84
H. 0. D. Meares (Shirley Club) .... u7 13 84

FORENSIC FABLES.
| No. 8.

THE ZEALOUS CLERK WHO OVERDID IT.

A Silk, whose Professional Aetivities werc not
as Extensive as they had been. was Sitting in his
Chambers Contemplating Some Elderly Papers
He was

ed him that an Old Clent had Turned up with a
Brief. - The Zealous Clerk Confided to the Silk

"that he thought he could get it Marked up to

Twenty-Five. - The Silk Directed that the Old
Client should be shown in At Once. The Old Client
saild he was Afraid it was a Small Affair. but he
would he Greatly Obliged if the Silk would give it
his Personal Attention. It was a Common Jury,
fixed for Next Monday. The Silk, Winking Slight-

ly at his Zealous Clerk. asked him to Tiook at the
Book and Seé what his Engagements were fop that
The Zealous Clerk produced a large Diary.
Seanned it with Atfention. and Found that Monday
was Free, except for the Privy Counecil case. which
would -probably not be Reached, -a Speeial Jury.
which he was sure Sir John- Would Aeree to Ad-
Jjourn, and the Part-Heard before the War Contpen-
sation Court, in which they had a Capable Junior:
These Causes and Matters Existed Ouly it the
Imagination of the Zeslous Clerk: it he Hopsd
they wounld Create a Favourable Impiession vt the
Mind of the Old Client. Unfortunately the Old
Client was so Startled by these Many Calls upon
the Time of the Silk that he Took the Brief Away
and Delivered it to Somebody Else. Q.

.. Moral: Draw-It Mild. -




A Vé]uabl'e New Edition

undef .the Authbr_'s p.f.:rsonal'_. supervision.
- FRASER'S
LIBEL & SLAND
Sixth Edition’

1925
by .

ALEXANDER P. FACHIRL

Of the fanee Temple, Barnister a1 Law.
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- SIR HUGH FRASER’S work on the PRIN-
CIPLES AND PRACTICE OF THE LAW
OF LIBEL AND SLANDER has long been re- :
cognised as the leading work on the subject. The | 4
announcement, therefore, of a new edition, which 'f
carefully retains the form ‘and characteristics of the
previous edition, is an event of special importance
to all legal practitioners. The effect of all recent
legisl ation a_nd Cases is carefully taken into ac-
count, and it is'to be noted that the valuable Appen-
dix “A,” which contains practical suggestions on the
conduct of a civil action, has been brought into
conformity with the existing state of the law.

- Price £2. Postage 1/-

Butterworth & Co., (Aust.) Ltd.
49-31 Ballance St., Wellington.
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New Zealand
Law Reports.

=

1883-1924.

= .

THE COUNCIL OF LAW REPORTING FOR
NEW ZEALAND has pleasure in advising the

profession that it has made arrangements with
Messrs Butterworth & Co.- (Australia) Limited
for the re-print of Velumes of the Law Reports
which have been out of print. _Com_plete Sets
of the Reports from 1883-1924 are now
available.
For Information as 1_:_9 the p}trc‘._ha_.se of these Seats r.aferL
gilea g to he made to MESSRS, BUTTERWORTH &

CO.. {Australia) Limited, 49-51 Ballance Street,
WELLINGTON. .

DIGESTS:
The Digest of cases between 1861 and 1902 is
-also avallable for puréhase. :
The Consolidated Digest from 1903 to 1923 in-
chusive is in eourse of preparation and nearly

complete. It will be available for issue shortly.

CURRENT REPORTS:

"Membarg pf the profession arve reminded that

the subseription to these Reports is still £3 3s.,

postage extra.

Any further information wili be suppiiet_l on applica-
tiom to the publishers, Messrs. Butterworth & Co.
{Australia) Tid.

P.0. BOX 472 -
C. H. TREADWELL,

Treasurer.

BECOME A SUBSCRIBER AND SAVE TIME
AND TROUBLE.

N.Z. | Rules, Regt_ﬂati'o_né
and By-Laws.

Bound and Indexed frbm 1910 to 1924.
“Annual Subscription 35/-

The object of this publication is to
supply Legal Practitioners with a
reprint of those Rules of Court,
Regulations under Act of Parlia-
ment, By-Laws, ete., which are of
general interest’ and practical
utility, immediately after publica-
tion of the Government Gazette,

A WORK TFAT SHOULD BE IN EVERY
' LIBRARY.
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ELECTRIC BUILDINGS, 52 FORT STREET,
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