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LEGACIESQ — . The_"Salv'ation_ Army

The work of the Salvation Army never cesses. It is not only that hour by hour, and day by day our ac-
tivities go forward, but the Army never ceases in this—that it is aIways spreading out inte mew fields, embracmg
new needs, un&ertakmg new departnres grappling. with new problems, .and bringing light ard help t¢ new people.

In New Zealand the demand is such that four Rescue Homes for nomen seven Maternity Hospitals for. the
unfortunate, ten Childrens’ Homes, four Industrial Homes for men, in addition to many Samaritan posts, are
always operating for the benefit of the needy.

The call of the distressed in India, Java, and darkened Africa, is ever with us. The sick, maimed and blind;
come to us for relief.

When approached by those desiring adviee regarding the dnposal of their property or makmg a will, would
you kindly remember the claims of THE SALVATION ARMY.

-COMMISSIONER HOGGARD,
BOX 15, TE ARO, WELLINGTON.

FORM OF BEQUEST.

I GIVE, DEVISE AND BEQUEATH to the person who shail at the time of my deceaqe be Chief Oficer in com-
mand of Thc Salvation Army in New Zealand or successor in. Office the sum of £ : to be wused,
applied or dealt with in such manner as he or his successor in Office for the time bemg shall think ft for the
general purposes of The Salvation Army in New Zealand (11 in name of particular place in New Zealand if de-
sired) AND the receipt of such Chief Officer shall be good discharge.
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THE NZ | Mgny. reputatiqns have - been damaged
_ through the use of inferior office stationery.
COMPANY SECRETARY Letterheads badly printed -on poor quality
. _ paper cause legal firms much annoyance.
THIS WORK CONTAINS “We will avoid

THE N.Z.LAW & THEPROCEDURE

For the Formation and Qperation of 2 Limited
Liability Company both Public and Prvate. The

Author has the advantage of a wide experience and

By printing Légzil Lettefheads on first-grade

Bond Paper at very moderate rates.

qualification 1  both Law and Accountancy ;
bence THIS BOOK ANSWERS  THOSE
QUESTIONS ON COMPANY LAW A

PRACTITIONER IS FREQUENTLY ASKED Warnes & Ste henson’

LIMITED.
PRICE 25/-; Postage 8d. LAW PRINTERS,
(Printers of “‘Butterworth’s Fortnightly

BUTTERWORTH & C0. (Aust.) LIMITED, | Notes.”)

state quantity reguired, and we will quote,
' postage paid., '

49-51 BALLANCE ST, WELLINGTON. 127 Tory Street - Wellington

'An Action in Torts

Send us a.specimen of your letterheads, and

e

CHARITABLE BRBEQUESTS OF AN ENTIRELY UNDENOMINATIONAL CHARACTER.
Bolicitors are reguested to remiud Clients of the BRITISH &% FOREIGN BIBLE SOCIETY when their Clients
desire to leave charitable hequests of an entirely undenominational character. This Society issues scriptures to
all the world in 572 languages. The prospective world expenditure for 1925 is £450,000. 12/1 in each £ must
be supplied by voluntary contributions. FORM OF BEQUEST: ‘‘I hequeath the sam of £........ ... Sterling

. to the BRITISH & FOREIGN BIBLE SOCIETY, N.Z. Agency to be paid for the purpose of the said Society to

the Secretary for the time being, Bible House, Wellington, whose receipt shall be a good discharge for the same.”’
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| Butterworth’s
Fornightly Notes.

““Of Law there can be no less acknowledged than
that her seat i3 the bosom of God, her votce the harmony
- of the world ; all things in Heaven and FEarth do her
homage, the very least as feeling her care and the
greatest as not exempted from her power.”’

. —Richard Hooker.

The Editor will be pleased to receive manuseripts of
Articles for consideration and any suggestions with regard
to the development of the Paper.

Address all communications:—The Editor,

Butterworth’s Fortnightly Notes,
49-51 Ballance Street, Wellington.

TUESDAY, OCTOBER 27, 1925,

Court of Appeal Practice.
NO’I‘I_CE OF MOTION.
At the sittings of the Court of Appeal which has

just finished SIiM J. made an interesting comment
anent the present practice of giving the grounds in

the Notice of Motion on appeal under the Court of

Appeal Rules. The praetice almost universally
adopted is to use the words “‘Upon the grounds that

the judgment is erronecous in point of fact and law,”” |

His Honour said that such a statement was frequent-
ly inapplicablé and in any ease guite unneces-
sary. He added that it is quite sufficient merely to
give notice of the appeal without stating any ground
at all, and that the statement of the grounds of the
appeal, at all events such a statement as that quoted
above, should be abandoned. Similar observations
have been made by the same learned Judge and by
other Judges previously. ' .

COURT OF APPEAL.

Btout, C.J. July 20, 21, 22, 23, 24, 25, 27, Sept. 23, 1925,
Herdman, J. - L

Reed, J. HM. THE KING v, CROWN MILLING
MaeGregor, J. CO. ET AL, :

Alpers, J.

Commercial Trusts Act—Whether combine contrary to public
interest. C
This w 8 an appeal from Sim J. and was allowed by 2

majority of the Court, Stout C.J., Ried J. and MacGregor J.,

while Herdman and Alpers JJ. thought that the appeal

should be dismissed. The reasons of each of the learned

Judges were given st great length and it is impossible here

to give more than a comparatively short note. The result is

unusatisfactory inasmuch as the six Judges who have sat om
the ease in the Supreme Court and on the Court of Appeal
are evenly divided in opinion.  While nothing of - great
interest from the point of view of pure law has resulted yet
the result of the Appeal wil have an enermous effect on the
manner in whkich the trade affected is controlled. We hear,
and it eminently satisfactory to know it, that the matter is
going to -the Privy Council for final- determination. For
the purposes of this note . we take the facts and the refer-
enees to the relevant sections of the Commereial Trusts Act
. from the reasoms of Stout C.T.: Tt defined a Commercial

“Trust as ‘‘any asscciation or combinztion )

(a} Having as its cbjéet or as one of its objects that of
{I) controlling, determining, or iniflucoeing the supply
or demand or price of any goods in New Zealand or
any part thereof or cisewhere, or that of (II) ereating
or maintaining in New Zealand or any part thereof
or elsewhere a monopoly, whether complete ox partial,
in the supply or demand of any goeds; or

(b) Aeting in New Zealand or elsewhere with any such
object as aforesaid; o i
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and includes any firm or incorperated comparny having any
such cbjeet, or acting as aforesaid’’: U

It was applieable, however, only to the goods mentioned
in the schedule of the .Act.
by a statute in 1915, and the goods now.to which the Aect
appiies are the following: : : -

‘¢ Agricultural implements.

Coal, .

Potroleum or other mimeral oil (including kerosene, naph-
tha, and the other products or by-products of any
such oil). : '

Tobaceo (including cigars and cigarettes),

Any article of food for human. consumption and ingredi-
‘ents used in the manufacture of any such article.’’

The most important seetion of the -Aét on whieh the
main charge in this ease was based was Section 5, which
is as follows:— i )

‘5. Any person who counspires with any other per-
son ‘to ‘monopolis¢ wholly or partially the demand or
supply in New Zealand or any part thereof of any
goods, or to control wholly or partiaily the demand
or supply or price in New Zealand or any part therecof
of any goods, is guilty of an offence if such monepoly
or cpntrol is. of sueh a nature ‘as to be comtrary to
the publie interest.”’ : ’

The facts proved show that the parties charged did
couspire to mongpolise the demand cr supply in New
Zealand of eertain goods mentiozed in the schedule,
pamely, artieles of food fer human econsumption; The
contest was whother the monepoly or control was of
such o nature as to be contrary to the public interest.

What, then, did thiz agreement provide?  Tirst,
there was a company ecalled Distribufors Limited, in-
corporated in Qctober, 1922,  This company made
agreements with cerfain persens  ecalled  the mill-
owners, and the agreement recited, inter alia, as
follows:— :

f“Whereas the ¢ompany is incorporated with, powers . .

to buy, sell, deal in, and aet as agent for the sale. ..
of the products of milling and cereals . . . Ard where-
as the said millowners have agreed that the company
shall act as their sole agent for the sale of flour and
its. by-products upon the terms and subject to. the’
Pprovisions ‘thereinafier eontaimed: and whereas the
company in consideration thereof has agreed to extend -

- to the said millowners the advantages it possesses in
the marketing and distribution of suck flour.”’

Then the agreemeni proceeds to set ouf the mutual |
eovenants. It provides that there shall be only a
certain amount of wheat milled in the mills; 3t is to
be a proportiomate quantity for cach mill.  That is
defined in paragraph 3 to mean, ‘‘for any month 2
guantity (5 per centum, more or less, at the sole dis-
eretion of the managing directer) which bears’ the
same proportion to the total guantity sold for delivery
‘in New Zealand during such montk by all mills snder
agreement az the capacity of the said mill bears to
the tofal eapacity of zll mills under agreement.”’ )
" Clause 3 (&) of the agreement is as follows:—
““The company hereby undertakés to sell  on ‘behalf
. of the said millowners during each moenth subject to
_the terms of this agreement the said millownars pro-
portionate quantity ascertained as aforesaid, but the
company shail not be liable in damages in the event
of its failure to sell any quantity although the output
of the said millowners may exceed the said propor-
tionate quartity.’’ ’ S

Then paragraph 4 reads:— ‘Upon the terms and sub- -
ject to the provisions hereirafter contained, the said
millowners shall during the continuance of this agree-
ment empioy the company and no one else as the
-agent of the said millowners to sell and dispose of all
flour which the said millewners shall during the eom-
tinuance of this agreement have available for sale for
_delivery in New Zealand, and the eompany shall during
the continvance of this agreement net. as agent of the
said millowners for that purpese. The said mill-
owners shall not make any direet sales or sell other-
wise than through the agency of the said company.’”

Then paragraph 5 is:—‘Notking in this agreemént
contained shall be comstrued as’ binding or requiring.

the said millowners to limit the output of flour of the

said millowners; but if the output of flour of the said
millowners shall at any fime exceed the said propor-
tionate quantity of flour the said millowners. shall’
either export the excess out of New Zealand or cairy
the same over to be subsequently -dealt with under
the provisions of this agreement.’’

Then. paragraph 6 reads:—‘‘The said millowners
shedl, if so required by the compssy in sach or any | -

The schedule was amended’ . -
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calendar month during the continmanee of this agree-
ment, entrust {o the company as agent to sell the
same for delivery in New Zealand upon and subject

" to the terms and provisions of this agreement onc

twelfth part of the capacity of the said mill as fixed
by claiise 2 hereof.’’ :

Paragraph 7 says:-—'*The nature. of the company’s
ageney hereby constituted shall as regards =ll sales
of flour for delivery in New Zealaed, be a del credere
ageney, subject to the provisions hersinafier contained,
and in respoet of the services as a del credere agent
it shall be entitled to & commission at the rate of £5
per eentum, or such lesser rate as  the mpnaging
director shall for the time being have agreed to accept
upon the priee of all flour so sold by the company for
delivery in New Zealand.”?

There are other paragraphs declaring what the au-
thority of Distributors Limited is. Then paragraph
Il is as follows:—‘II {a) The managing director,
after commanication with each of the directors within
New Zealand, and with the consent in writing or by
telegran: of a majority of such dircetors, shall from
Hime to time asecrtain the currenrt price at which flour
shall be seld through the agency of the Company fo.b.
at the ports of Lyttelton, Timary, or Camaru.’”’

“0¢b) In ascertaining the current price the then cost
of wheat, fiob., at the ports of Lyttelton, Timarun, or
Camarg, and other matters that ought reasonably to
bhe taken into consideration, shall be considered, so
that as nearly as possible the price seecurcd by the
millowner shall be on an equitable basis as between
millowners.”’

“*{e} In all cases in ascertaining the cuprevt price
the price shall be caleulated so as to produce if poss-
ible. and praetice®ds a fair and reasonable rate of
commereial profit. t¢ the millowner,”’

“4¢d) The currert price of flour in each town or
distriet -shall be & price cquivalent as regards the
millowner to the current price f.e.b. at the ports of
Lyttelton, Timarw, or Qamazy, as zbove ascertained.””’

‘¢t (e) The ascertainment of the current price by the
inanaging director. in manner aforesaid shall be ab-
solute and final and not subject fo any arbitration.”’
. These are some of the sections in the agreement

of flour that each millowner is to produce, and also
fixes the price. - :

Hon. Sir Francis Bell K.Q. (Attorney-General), Falr K.C.
(Solicitor-General) and Adamse for appellant.
Skerrett K.C., Myers K.C. and Leicester for respondents.

STOUT C.J. said that **The guestion then is whether this
ijs a monopoly, and whether it is a monopoly that is of snch
a-pature as to be eontrary to the public interest. Is it
contrary to the publie intetest to limit the output of flour?
Is it contrary to the public inmieiest to declare that if the
outpat of a mill execeds a cortaln guantity that quantity
must be exported and mnet sold in New Zealand?  Is it of
2 nature that is comtrary to the public interest io fix or
control the price of this important article of food? The
Courts in recent years have exhibited a growirg rcluctance
to interferc with comprehensive arrangements cntered-iato
for the conduct of commercial enterprises. In- England
workers may combine and refuse to work for an employer
no matter what the purpose or motive of their action is and
the employer is without Temedy. (See Salmond on Torts,
6th Ed. 575.) " ‘

He added: It eannot thercfore. in my opimion, be said
that this centract was not of a nature to be contrary to
the public interest,  First, the Distributors Company had
the power of fixing the priee; sceond, it had the power of
fixing the amount of production, and where the preduction
was to take plaee at different parts of the Deminion and it
had the power of declaring that flour prodaced in New
Zealand must be exported {(Sec paragraph 5). It was there-
fore a contranet of such a nature as to be contrary fo the

" publie interest. B ’

HERDMAN J. who was of opinion that the judgment of

SIM J. was correct said inter alia: Then there is the Mogul

- decided that beesuse certain high-handed acis done by de-
fendants were done with the Inwful object of protecting
and extending their trade and increasing their profits and
that since they had not employed apy unlawful means the
plaintiffs were without redress.  Again in Ware & De
Freville Lim v. Motor Trade Association, 1821, 3 EK.B. 40,
it was held that: -

““The defendant associntion and its members, being
manufacturers of motor ears, were justified in fixing
the retail selling prices of cars and in enforeing ob-
servance of those prices, not merely by refusing to
deal with reealeitrant traders, but by blacklisting such

. usders and threatening all other persons in the trade

. who dealt with persons on the black list that they

. would be put on that list themselves.’?

Scrutton L.J., one of the members of the Court of Appeal,
in the course of his judgment satdi— )

f¢While low prices may be good for the public for

the time,, they are not a benefit if all the suppliers

are therchy ruinmed. A steady lovel priee may have

considerable advantages over violent fluctuations Trom

very high priecs in times of searcity. and fieres com-

petition and unremuncrative prices in times of plemty

or finaneial pressure.  This combination seems to me

shipowner out of the trade.’”

ship Co. Uase, and the Salt Case. 1 don’t think that any
good purpose would be served by me were T to discuss
minutely the large body of evidence tendered at the trial.
I have beep unable to disentanpgle from the statements of
witnesses any satisfying proof that the flour milling busi-
ness under the combination shows any falling off of offi-
ciency or that cconomy in productionm = not being observed
or that the cost of marketing fiour or its by-produets has
increased, or that any unreasomable toll im the shape of
interest on the capital of the combined millowners is Jevied
from the public when it purchases bread. .
REED J. in the course of his reasons said: Turning now
to the ease law which has been brought to our notiee, and,
whick it is e¢laimed, helps in the interpretation of Scetion 5.
The ease upon which the greatest reliance s placed by the
appeilants is that usually -referred to as the Vend Case
reported sub nom.
leries 14 C.L.R. 387 and, on appeat to the High Court. The
Adelaide Steamship Company Limited v. The Xing 15 C.L.R.
- 63 and in the Privy Cournecil as Attorney-General of the Com-
monwealtk of Australia v. The Adelaide Steamship Company
Limited 1913 A.C. 781. - 1 Ac =not think any assistance ean
be derived from this case. - The provisions of the Austra-

lian Ststste and our own are entirely unlike. “Whercas,

in the New Zealasd Statute the sole question is as to whe-

whick sh.ow thai Distributors Limited fixes the amount

5.8. Co, Case, 1892 A.C. 26, in which the House of Lords-

at least as unobjectionable as the eombination in the’
Mogul Case, which was intended to drive a particular

T.ast of all there are such cases as The Adelaide Steam--

" The King v. Associated Northern Col- .

i
2
E N




October 27, 1925 -

BUTTERWORTH’S .FORTNIGHTLY NOTES.

_205-

ther the monopoly or control is of such a nature as to be
contrary to the publie interest, under the Australian Statute
the Court has to deecide, the charge is under Scctions 4 or
7, whether it was entered ‘into “‘with intent to restrain
trade or commerce to the -detriment of the public,”’ and, if
ander Section 1), whether, however innocently made, it has
in faet turned out to be detrimental fo the public.  “fSee-
tion 10 authorises the Court to grant an injunction against
earrying out a contraet, which however innoeently made
turus out te be detrimental,”” per Griffiths CJ. 15 C.L.R. at
79.  To these two points, therefore, the members of the
various Courts, which dealt with the Vend Case, devoted
tnerr attention, first as to whether there was any sufficient
evidenee that the combine was formed with intent to re-

strain trade to the detriment of the publie, and sceondly . '

as to whether there was sufficient cvidence of actual injury
to the publie by its operatioms. As pointed out by Lord
Duredin in the reeent ease in the House of Lords of
sSorrell v. Smith 41 T.L.R. 329, 335 ‘‘the case (i.c. the Vend
Case) really doepended on a question of statutory legisla-
tlon.”?  The actusl finding of thelr Lordships of the Privy
Couneil 15 in these words: (1913 A.C. at 81a)

*‘In their Lordships’ copinion the decision appealed
against was right, first, because so far as the Crown
relied upon 8. % (1) (a) and .. 7 of the Aet thore
wis noe evidence (at any rate no satisfactory cvidence)
of any sinister imtention om the part of the colliery
proprictors or shipping companies; and sceondly, be-
cause so far as the Crown relied on 8. 10 there was
no evidence (at any rate no sufficient cvidence) of
injury to the publie.’”’

There was no issue before those Couris, such as arises in
the present case, as to whether the combine eculd be used
in a manner to be injerious to the public interest.” That
case, therefore, does not sssist in the interpretation of the
words used in our Statute.  There is then the Salt Case,
Nortk Western Salt Coy v. Blectrolytic Alkali Coy. 107
T.L.E. 439 and in the House of Lords 1914 AC. 461, This
was an action upon o contraet im which, with ocut having
pleaded it, the defeadant suhmitted that the contraect was
uncnforeesble and void as being in restraint of trade. The
headnote to the report in the Xouse of Lords correctly
states the effect of the deeision of the Housc as fellows:—

““Where an action Is brought om a eontract “which
iz ex facie illegal as being 1n unreasonable restraiot
of trade, the Court will deeline to enforee the conm-
truct, irrespective of whether illegality is pleaded or

not; but, where the question of illegality depends

upon the surrounding ewrcumstances, a8 & general rule,

the Court will not entertain the guestion unless it is

raized by the pleadings.”’  And, it was “‘held that,
having regard to the form of the pleadings, the sur-
rounding circumstanees could mot be looked at for
the purpose of determining the illegality of the
agreemoent, and that the agreement wos not ex facic
illegal.’’ ) :
This was all that the House deeided. - Some general ob-
servations were made by the Lord Chancellor—Viscount
Haldane—to which I shall refer later when dealing with
the question of the ndecssity from the peoint of view of pro-
teeting the industry, of ercating the combipe, but otherwise
no assistanee is to be derived from this case.  These fwo
cases, and more  particularly the Vend Case, are chiefly
relied upon by the respondents.  Neither sase really assists
in the interprotation of our Statute. Ia both cases there
are general statements with regard to the law rclating to
contraets in restraint of trode but those statements must
be taken as being referrable to the particular facts before
the respecetive judieial bodies, A% Lord Halsbury L.C. said
ir Quinn v. Leathem 1901 AC. at 506:
“Every judgment must be read as applicable to the
particular facts proved, or assumed to be preved,

ginee the generality of the expressions which may be .

found there are not intended to be expositions of the
whole law, but governed and qualiffed by the par-
ticular. faets of the case in which such expressions
are to bhe found.”’
Thus in the Vend Case Lord Parker, whose dicta were con-
stantiy referred to in the present case, was dealing with a
case in whick, as I have already pointed out, the main ques-
tion was as to whether the documents, evideneing the al-
leged monopoly, disclosed an intent to imjure "the public,
not as to whither they disclosed a monspoly of suck a nature
as to be eonirary to the public isterest, wnd the subsidiary
question was as to whether the operations of the moropely
had in fact been detrimental to the public.  So in the Salt
Case the question was as to whether the doecume.*:, dpart
from all surrcunding circumstances, diselosed ex faecle, an
illegal agrecment.  Law is not a logical science, and obser-
vations whick are highly valuable in cases involving the

. same questions have no application where the points-in issue

arc as in the present casc. In the Sugar case—DMerchants As-

sociation of New Zealand v, The King 32 N.ZL.R. 1233—it

was pointed out by the Chief Justice (1253) that the Vend

Case was -of no value in interpreting the New Zealand Stat-

ute, and, by the Court of Appeal per Williams J. (1250}

““The provisions of our Act appear to be mere strin-

gent in several respects than those of the Australisn
Act.?? :

In thesc circumstances this Court is not hampered, in the

construetion of this purely New Zealand Btatute, by either

.the decisions or dieta in the Vend or the Salt Case and, as

keld by che Court of.Appeal in the Sugar Case (p. 1267):
“*All that the Court has to consider is the nature.
of the monopoly or contrcl, and whether such nature
is eontrary to the public interest.”’

I have already pointed out the potentialities for evil to the
public in this combine.  Are they of such a mnature as to
bring the combine within tire Section? Now this is not
a case where there has been tte sale of o business giving
to one party o right to be protected aginst competition
trom the other.  All the members of the Asseciation are
eagaged in the same businesg within the same territory, and
the object of the Association is purely and simply to silence
and stifle all ¢ompetition as between its mew Ee s
urged that this iz necessary to the life of the milling
trade, that unrestricted competition in the pas. resnlted n
fluctuating prices of four, and, in some cases, in sales helow
a remunerative priee.  No doubt the law will uphold, in
exceptional cases, ar anti-competitive contract if it he clear-
ly shown that unrestricted competition will result in ruin
to private -interests, and an ill-regulated supply, for such
cannot be of advantage fo the public.  In the Salt Case

Viscount Haldane L.C. said as follows (1940 A.C. 469):

““An dlregulated supply and unremuncrative prices
may, in peint of faect, be disadvantageous to the pub-
lie.  Such a state of things may, if it is not con-
trolled, drive manufacturcrs out of businesy, or loweor
wages, and 80 cause unemployment and labear disturb-
ance. It must always . be o question of eireumstanees
whether o combination of manuficturers in a pox-
ticular trade iz an cvil from @ public point of view.’?

The test to be applicd: was suggested by Tindal CJI. in de-
livering “the judgment of the Court in Forner v. Graves
T Bing. 743 as follows:

““We do not sce how a better fest can be applied
whetker reasonable or not than by eonsidering  whe-
ther the restraint s such only as to afford a falr pro-
tecsion-to the interests of the party in favoeur of whom
it is given and mot so lurge as to interfere with the -
interests of the public.”’ '

This aletum was cited with approval in the Privy Counecil in
Collins v. Locke 4 A.C. 686. © Lot that test be applied te
tne present c¢ase, and we find, first, that the combine affeets:
a commodity, floar, ef which the public must have o eonstant
supply, & commodity which the poorest member of the comi-
munity must buy, a commndity which is essential, in thé
interests of the whole of the publie, should be kept at us

“cheap a priece and be of as good a quelity as iz possible.

We find that the price of flour in New Zealand is abovs the
parity of other wheat producing countrics, that the forma-
tion' of the combine largely romowves the incentive o is-
prove either the methods of maaufacture or the quality,
of the flour, or to reduce prices. The interests of the gen-
cral public are thus seriously affected by the combine, docs
it afford omy a fair protection to its members? .

MACGREGOR J. in dealing with the references made by
counsel to foreign eascs as an aid to interpret the New Zea-
land Statute sald: At the learmed and lengthy argnment in
this Court we were invited by eounsel to be guided by sev-
etal decisions in the Courts of other countrics reluting to
alleged monopolics—in Australia, America and England re-
spectively, =~ Personally I must protest against thus being .
contsrained to adopt this comparative method of arriving .
at the meaning and effect of plain words used in o New
Zealand statute, which method appears to me designed rather-
to darken counsel than to elweidate.. I have examined all
the foreign cases referred to, and in' the result I do mot
think that the various deelsions therein are of any real as-
sistacce in the present case.  Some of these judgments mo-
doubtediy are wvaluable for the light they throw upoen: the
development of the common law touching monopolics and
contracts in restraint of trade, but no one of them appears
to me o give the soletion of the preeise problem now before
us, which must in the end in my opinion ue¢ solved by refer-
ence to the aetual words of Section 5 itself.  The -Austra-

lian case relates to a momnopoly of coal alleged to have been
intended to be ‘' te the detriment of the public,’’ and against
the provisions of ‘‘The Australian Industries Preservation
Aet.”?  (Attorney-General of "Australia v. The Adelaide.




206

BUTTERWORTH'S FORTNIGHTLY NOTES.

October 27, 1925

Steamship Company and Others 1913 A.C. 781.) The Ameri-
can ecase involved the conmstruction of the Sherman Amnti-
Trusts Act 1890, which was directed against eontracts in
restraint of trade between or among the several States of
the U.8.A. (Stapdard Oil Company v. The Urited States.
TU.8.:Reports Vol. 221 pp. 1 ete.)  The English case re-
ferred to (North Western Salt Company Ltd. v, Electrolytic
Alkali Company Ltd. 1914 A.C. 461) related to a monopoly
in salt, alleged to have been ereated in the North West of
England by an agreement between salt manufacturers,
which it was suggested was illegal at common law as being
in unreasonable restraint of trade. From this shert state-
ment it must I think at once be evident that the actual
decisions in these cases do not tomeh the precise question
in issue here. - :

ALPERS J.: We take the following extracts from this
learned Judge’s Teasoms: It is admitted that the ecombination
has been established to fix prices and to limit snd conmtros
the cutput; that it may even have a tendemcy to raise
prices, provided that they do not thereby become ‘‘unrea-
sonably bigh.””.. On the other hand, it has to be remem-
bered that the Governmeni has complete facilities for con-
trolling the combination and checking possible abuses both
under the provisions of *The Commereial Trusts Aet’’ and
“The Board of Trade Act 1919, By removing the em-
bargo and loweriag the duty the Government can at -any
time .give fuli play to foreign comipetitiom; mor is domestic
competition excluded--because the Northern. Mills are re-
sponsible for approximately onc fourth of the output of flour
in New Zealand., ' :T agrce with the contention of the Attor-
ney-General that the condust of the combination, if other-
wise illegal, cannot be defended merely because it was con-

" sequent upon, or consonant with certain actions of the Geo-
vernment of the day; for no constitutional government has
power to dispense with obedienec to law. But the poliey
of the Govermment as exemplified in the wheat coxntrol
scheme and the actions and pronouncements of its respon-
sible officers over o number of years, is surely not irrelevant
when we come to consider whether or mot the public in-
terest has suffered. A Court will be chary of convicting
a- body of men of an offence, not upon evidence of their
actual misconduct, but upon the legal construction of the
effect of a doeument, when the charge against them amounts
to this: that they have aeted upon a view of the meaning
of ““public interest’’ which has found support for a mum-
ber of years in legislative cnactments imposing tariffs, in
Orders-in-Couneil regulating prices, and in official utterances
of Cabimet Ministers responsible to Parliament in which the
same view of the meaning of ‘‘public interest’’ is expressed
in nnambiguous terms. It is quite possible that the Dis-
tributors agreement, so far from comstituting a ‘‘pernicious
monopoly’” has in Teality been a ‘fbeneficient conspiraey.’
If the consequeneces alleged by counsel to fiow from its opera-
tions have in faet fouowed upon its inauguration, then it
has certainly not proved detrimental to the public welfare.
They contend that as a result of the combination the supply
and the price of flour has been ‘‘stabilised’’—a lighly dis-
tasteful but very convemient word.,  Three important in-
dustries, wheat growing, flour milling, and baking, it is
elaimed, have been saved from disorganisation; but for Dis-
tributors Limited, it is said, these industries would have been
erippled by the price-cutiing that was fhreatened when State
Control was withdrawn. There is-at lcast some evidence
from which conelusions may be drawn, and have by the
learned judge in the Court below been drawm, that support
these eontentions of counsel. And these opulent Corpora-
tions, like humbler persons aceused of offences against the
law, are entitled to ‘‘the benefit of the doubt.’’

That there may be combimations wlkich monopolise the
demand aand supply of goods, or eontrol price and limit out-
put and which are yet within the law, is of course eclear
from the Statute itself. This was fully recognised by this
Court in The Merchants Association of New Zealand v. The
King, 32 N.ZL.R. 1233:

“‘There may, however, be other considerations which
negative this counelusion (that s monopoly is conirary
to public interest). Thus if a monopoly is reasorably
necessary in order to prevent the destruction or cripp-
ling of an important local industry, or if it is reason-
ably neeessary in order to secure cfficient and eco-
nomieal distribution of the product of that industry,
the monopoly might not be contrary o the public
interest although it tended to keep up prices. Williams
J. at p. 1268,

T express no opinion upon the gquestions, so much debated |

at the bar, whether cases decided under the American ¢ ‘Sher-
man Aet?’ or the Australian ¢‘Industries Preservation Act’’
or at Common Law are or are not in point. But there
are to be found in the reports cbservations of great pith
and moment by distinguished judges which are germane to

the matter here. considered and which, by analogy at least,
appear to me to confirm the conclusion at which 1 have
arrived.

A3 10 the meaning to be attached to ‘‘publie poliey”’
I quote from the dissenting judgment of Eennedy L.J. in
««The Neorth Western Salt Co, v. Electrolytic Alkali Co. (107
L.T. at p. 447)—the judgment that was upheld in the House
of Lords {1914 A.C. 461): .

‘“The doctrine of the ipvalidity of a eovenant or’

contract on the ground of its being in restraint of

- trade rests upon what is called public policy. How is
one to ascertain ard judge of the interests of the pub- .
lict Do they consist solely in the cheapness of a
manufaetured article? or may the judge consider the
possibility or even, in some circumstanees, probability
that unregulated competition may respls either in
destroying the production or the manufacture by mak-
ing the trade unprofitable, or ultimately in raising
the price of the commodity to the loss of the buyers
by leaving a practical monopoly in the hands of the
most wealthy .or most powerful of the competifors?
By what test is a judge to decide in the case of a
bargain made freely and independently between two
powerful trading bodies, such as the present plaintiffs
and the presen? defendants, whether the bargain,
which each thought, no doubt, pecunlarily advantag-
eous to itself, is invalid as being against publie pol-
icy.’”” 8o in the same case on appeal to the House
of Lords the Lord Chancellor, Viscount Haldape says
‘¢ Unquesticnably the combination in guestion was one
the purpose of which was to regulate supply and keep
up prices. But an ill-regulated supply aand vrremun-
erative price may, in point of fact, be disadvantageous
to the public. Such a state of things may, if it is

" not controlled, drive manufacturers out of busincss,
or lower wages, and so ecause unemployment and
labour disturbanee. It must always be a question of
circumstances whether o combination of manufacturers
in a particular trade is an evil from a public point
of view.™ .

The agreement which was the matter in controversy in
the Austrzlian *‘Coal Vend Case’’ (Attorney-Gemeral of the
Commonwealth of Australia v. Adelaide Steamship Company .
Limited 1913 A.C. 771) was, as well as its general scope as
in its particular elauses, very like the Distributors agreement
under comsideration here. The judgment of the Privy Coun-
¢il was delivered by Lord Parker and in the course of his
discussion of the effects of that agreement occur many ob-
servations whieh throw light upon the present case. ‘fIt can

never be in the interests of the consumers that any
article of consumption should cease to be produced
and distributed, as it certainly would be unless those
engaged in its preduction or distribution obizined a
fair remuneration for the capital employed and the
labour expended.’’ (page 801) = “‘Not only can no
trace be found in the vend agreement of an inten-
tion to raise the priee of coal to an uworeasomable ex-
tent, but such an intention is highly improbable, for
it was not in the interest of the vend to charge un-
reasonable prices. The vend did not comprise all the
collierics in the Neweastle and Maitland fields. ner
any of the Southerz or Western collieries. It did not,
therefore, eliminate competition cither in home trade, .
the inter-Btate trade, or the foreign trade. It is to
be observed that the selling price to be fixed under
the vend agreement applies to all these trades. If
the vend fixed the prices too high, it would inevitably
lead to the trade of its members being lost o com-
petitors cutside the vend. It might also lead to the
development of further pits or shafts, and the com-
sequent creation of mew competitors. It would cer-
tairly cheelk the demand for the coal of ifs members.*?
{page 810). ‘‘The community if intercsied to maln-
tain freedom of trade is equally interested ir main-
tainingy freedom of contract within reasomable limits
{page 795.}

ROYAT: FORCES—Allowance by employers fo employees
joining—Civil pay—Inclusion of War bonus.—Deuce and
another v. Railway Clearing House, L.J. p. 465.

Held, that in a contract between employer and em-
ployee for the payment of a proportion of the em-
ployee’s salary or standard rate of pay during the period
‘of the employee’s service i HLM. Forces the word.
tegalary’’ includes the grant of a war bonus.

As to civil pay in addition to military pay: See Halsbury,
Vol. 25, Title ‘*Royal Forees,”” Part V, See. 3, Par. 89.
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SUPREME COURT.

Stout, C.J. - Oet. 1, 6, 1925
Bim, J. Wel]ington.
Reed, J.

Adams, J. PUBLIC TRUSTEE v. MecCHESNEY ET AL.
Ostler, J.

Administration——Illegitimate—Legitimated by Section 3 of
Act—'*‘Dying’’ whether meaning *‘has died’’—Whether

child legitimated after death of father entitled to share

egually with legitimate chiid of same parents.

This was a case referred to the Full Court and after hear-
ing counsel the judgment of the Court was subsequently
delivered by Sim J.  The facts were as follows: The plain-
$iff is the administrator of the cstate of Thomas Elliot Me-
Chesney, who died intestate onm or about the 1lth day of
January, 1920.  On the 27th of May, 1915, McChesney was
marricd to one Sarah Jane Sievenson, a spinster, and of this
marriage one ehild, the defendant Thomas MeChesney, was
born on the 31st of August, 1915,  Prior to the said mar-
riage, namely on the Tth of January, 1913, the said Sarzh
Tane Stevenson gave birth to a female child of which Me-
Chesney was the father, namely the defendant Eliza Eu-
pbemia MeChesney. The said” ehild was' not legitimated
during the lifetime of her father, but after his death the
mother of ihe child made application for her legitimation
under the provisions of the Legitimaticn Amendment Aet
1921-22, and such legitimation was registcred on the 27Tth
of July, 1923 The guestion submitted for determination
by the originating summons is whether or not the defendant
Eliza Euphemia MeChesney is entitled to participate in the
distribution of the estate of the deceased egually with the
other deferdant.

Eelly for Public Trustece.

D, 5. Smith as guardian ad lifem of infant defendant
Eliza Euphemia Mc(;he%nev

Hoggard as guardian ad htcm of infant defendant Thomas
MeChesney.

SIM J. said: Mr. Hoggard, whe was appointed guardian
ad litem of the defendant Thomas MeChesney, contended,
in the first place, that Seetion 3 of the Legitimation Amend-
ment Act 1921-22 did mot apply to a case such as the present
where the father had died before the Aet came into force.
Sub-section I of Section 3 is as follows:—

““In the ease of & man who has married the mother
of a child born before their marriage dying without
availing himself of the provisions of the prineipal Aet
to secure the legitimation of such c¢hild the mother
may make application for the legitimation thereof.’?

The word ‘‘dying’’ is used here as equivalent to ‘‘has
died’’, and does not nmecessarily import futurity, The words
‘ithe ease of a man . .. dying’’ may be treated, therefore,
as wide enough to cover the case of a man whoe has died
before the Aect came into foree as well as the case of one
who dies after it has come inmto force.  There does not
appear to be any valid reason for supposing that the Legisla-
ture intended to provide only for eases where the father
died after the Act came into forec. the contrary it is
reasonable to conclude that the Lo intended fo pro-
vide for all cases where the fatho withoet avail-
ing himself of the provisions of tie prineiral Aet, and that
it did not matter whether he du.d ‘wefore or after the pass-
ing of the Amendment Act. A ecase such as the present
certainly seemis to eome within the mischief intended to be
remedied by the Act, and there is nothing in the language
usod which compels the Court fo say that it emuwnot he ap-
plied to such a ease. We think, therefore, that the mother
was entitled to seeure the I_egitimation of Ler daughter. Mr.
Hoggard’s next contention was that, as two third shares
of the deceased’s estate vested in the defendant Thomas
McChesney on his father’s death, Section 2 of the Legitima-
tion Act, 1908, could not be comstrued so as to divest ene
of these shares and vest-it in the other defendant. But
that seems to be the necessary effect of Section 2. When
a child is 1('1711‘.1mated it is deemed to have been legitimated
from birth, and is ‘‘entitled to all the rights of a child
born in wedlock ineluding the right to such real and per-
sonal property as might have been slaimed by such ckild
if born in wedloek, and also to any real and personal proper-
¥ on the suceession of any other person whick might have
been clammd through the parent by a child born in wed-
lock,” The onty way iz which effect can be gu en to the
plain language of the statute in the present case is by hold-
ing that it operaies to divest ome of the shares vested in

Tu
ioedied

_the defeudant Thomas McChesney and to vest it in his .
sister.. The general rule is clear that a retrospective effeet
should not. be given to an Aect unless the intention of the
Legislature that it.should be so conmstrued js expressed in
clear plain and unambiguovs language: Young v. Adam
{1898) A.C. 469, 476. Sach an intention has beer mani-
fested here, for ‘he Legitimation- Act is obviously retrospec-
tive in its whole purpose, znd -the Legislature, when enaet-
ing the last part of SBection 2, must have eontemplated that
the necessary effect thereof would be to disturb in some
cases a distribution already made. Sach an intention was
clearly manifested also by the Legislature when it cnacted
the Amending Act of 1921-22, for the ncecssary effect in
every ease under that Act, where the father died intestate,
would be to divest shares in the estate which had a.lrmdy
vested. In cases where the father left a will under which
the legitimated child could not claim any benefit, such child
would be entitled to make a claim under the Family Pro-
teetion. Act. Suech 2 elaim, if granted, would have the
offect of disturbing existing rlghtn and interests. MMr. Hog-
gard telied or the Queenslund case of In re Jost (“))4)
St. B. Qd. 249 as an authority in his favour. The Queens-
land Legitimation Act of 1509 contains in Section 2 lan-
guage whwh so far as it goes, is identical with that eom-
tained in Section 2 of the New Zealand Act. It coneludes
with the words ‘‘and shall be entitled to all the rights of
a ekild born in wedlock,”’ and does not contain the words
of the New Zealand Aet ‘‘ireluding the right to sueh real
and personal property as might have been c¢laimed by sueh
ehild if born in wedloek.”’ It was held by the Supreme
Court that the effect of legitunation was not to reopen a
class which had been elosed under a will. It was contended
thut the words of the statute were so cmphatic that even
after the class was closed it would reopen. to receive a child
so Tegistered after sach elose. The Court rejeeted this con-
tentmn and the Chief Justice said that ‘‘such an interpre-
tation would interferc with vested rights, and pushed to ‘xts
legal consequences would produce great inconvealence.’
But the necessary effect of retroqpeetn 2 legisletion is to in-
terfere in many cases with vested rights, Notwithstand-
ing this effect has to be given to the tegislation where it
is clearlv intended to be retrospective. The legislation in
question here was clearly intended to be retrospective, amd
effect ought to be given to that intenmtion by holding that
the defendant Eliza Euphemia MeChesuey by reason of her
lcgitimation, is mow cntitled to ome third share of her
father’s estate. The eosts of all parties ought to be fixed
by the Registrar as between Solicitor and elient zad paid
out of the estate.

Solieitor for the plaintiff: Selicitor Public Trust Office,
Wellington,

SBolicitors . for the defendant Eliza Euphemia MeChesney:
Morison, Smith and Morison, Wellington.

Solicitors for the defendant Thomas McChesney: Findlay,
Hoggard and DMeorxrison, Wellington.

Ostler, J. Sept. 17, 30, 1925

Wellington,

CHAIRMAN ET AL OF WATRARAPA SOUTH v.
EERMAN NITZ ET AL.

Local Body—Request to acguire land for road formation—
Whether form of request compliance with Act—Whether
creates binding contract—Steps necessary to make binding
contract—Prac. 1ce—Amendment of pleadings—Adding

new cause of action—Whether permissible—Declaration of -

right—Hypothetical state of facts.

In 1917 the cight defendants requested the . plaintiffs. to :
acquire & road in the distriet leading through certain land
of one Cameron. The defendants agreed that o special rate
should be levied on their land to pay principal intercst and
other charges of a loan to earry out their request. The
remainder of the faets are not important for the purpose of .
this note other than the facts that are referred to in those
portions of the reasoms of Ostler J. we note.

Myers E.C. and Hart for plaintiffs.
Skerrett KC and Jordan for defendants.

OSTLER J. after discussing the facis
length said: The defenees relied on were the second and
third, which gre.purely techumical defences witkout ' any.
merit.  The defendants by signing a request agrecing to
charge their lands with the cost, induced the Coaneil .to

ineur an expenditurs in taking this land, and now, hecause

at considerable .
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they mno longer require the road, they say that no contract
* was madé by reason of the Council acting on their reguast,
beeaunse a County wouncil has mno power to make such a
contract. T contess I have striven hard to find some good
legal ground upen which I could hold that defendants bound
themselves by an enforceable contraet, but I have been
unawe to find any such grounds. A County Council is a
statutory body, and has no powers but these given to it by
Statute. If they desired to give effect to the request of
the aefendants and at the same time legally to bind the
defendants’ lands by virtue of a special rate to pay the cost,
they could have done so, but only by strictly following the
procedure laid down by the Local Bodies Loams Aet 1913
They could have Taised a specisl loan by special order under
Section 16 of the Act withoat taking any of the steps de-

seribed in Sections 8§ to 12 (that is steps in the taking of a '

“poll). . They could have proeceded under Section 16 (e},
as the ratepayers in the part of the district did not exceed
one hundred in number.  But in order to bind the defen-
dants, they would have to take the following steps:i—

1. Obtain a comsent trom the defendants in the form pre-
scribed by the regulations made under the Act. The form
is preseribed in Clause 9 of the Regulations which are eon-
tained in N.Z, Gazette 1914, p. 1574

2,  Having eobtained the consent in proper form they
shonld have ascertained what part of the distriet would be
affected, that is benefited by the proposed work.

3. They should then have ascertained whether the per-
sons signing the consent amounted. to three-fourths of the
ratepayers m the distriet affected, and whether the capital
value of their lands exceeded the capital value of the lands

of those ratepayers in the distriet affected who had not

signed the consent.

4, Then, under Seetion 17, which incorporates Seetion 3
they should have preparcd a special roll comprising all the
names of ratepayers in the distriet affected, such roil to be
prepared and completed in the manner preseribed by the
Regulations referred to. ‘

5. The speeial roll having been completed they should
bave deposited it for publie inspection at- their offies, and
published a notice that it was there for imspeeticn in some
newspaper’ cireulating in the distriet.

6. After aliowing seven days to elapse for the lodging
of objections, if no such objeetions were made, they could
then by special order give themselves power to raise a special
loan and to pledge as sceurity tor the loan a specisl rate
cn the lands of the ratepayers whose names were included
in the roll.

Tke taking of all these steps was in my opinlon & condi-
tion precedent to the power of the Couneil to charge the
lands of the defendants with auy special rate. . .. .. In my
opinion the faect that the Council acied on the request of
defendants and incurred liability before taking the proper
steps to bind the defendants, does not ercate a comtract be-
tween the Council and the defendants. A County Council
has only the powers ¢f confracting which are given to it by
Statute. The powers of contracting givem by Seetionm 143
to 145 of the Countics Aet 1020 are not, in my opinion, wide
enough to enable a County Council to e¢reate a binding con-
fract merely by incurring cxpenditure at the request. of
rafepayers, when there was no duty to do seo, and there it
hkas falled to take the sfatutory steps to remder their lands
linble.  There would. be groat practical difficulties if it
were held that o Couaty Council eould igmeve the statutory
* discretions and powers vested in it, and by merely execent-

ing & consideration upon request, render the yatepayver liable
on the contraet so made. If that were so a County Couneil
conld corntract itself out of the discretions and powers given
to it for the publie beneiit, and it has been well settled that
a locel avnthority eaunnot do thai: Ayr IHarbour Trustees v.
Oswald (8 App. Cas. 623). Dealing with the prayers in
the statement of claim, the request iz ia my opivien not a
eonsent in compllance with the regulations. It is not in
the form prescribed, and the variations are very material
It does ot state the amount in the pound of the speeial
rate proposed, or the amount of the loan and there are other
considerable variations. In my opiviom it is impossible
to-hold that the request is a consent within the meaning of
the Regulations, The second (alternative) prayer is for
a decree ordering the defendants to execute a proper form
of consent. But this would be to treat the reguest as an
enforeeable contract, and for the reasons given in my
opinion it is not a contract at all, and, rot being a contraet
it couid mot im any case be ¢nforeeable.  The third (al-
ternative) prayer is for an enquiry as to damages for
breach of comiract. As X have held there is no contraet
there can have been no breach of contract, and therefore
this claim fails. Counsel for plaintiffs before the conclu-
sion of plaintiff’s case, asked for an amendment to add the
following alternative prayer:i—

A declaration that plaintiffs are entitled, by virtue
of Section 30 of the Finance Act 1921-1922, uwpon ob-
taining the ecnsent of the Governor-General-in-Council
to raise a loan secured on the lands of the defendants
specified in their request, and trcating those lands as 2
special distriet, ander Seesion 16 (d) of the Local
Bodies Loans Act 1913, :

weotion 29 of the Finanee Act 1021-1422 is as follows:—

: ““Where a loeal authority, #s defined by the Local
Bodies Finance Act 1921-1922 is at the commencement
of this Act liable to pay . . . purchase money or com-
pensation for any lands aequired . . . whether such
lizbility exists under contracts new binding upon
such loeal authority or by reasorn of the compulsery
taking of such lands, and whether . . . the amount
of purchase money or compensation payable in respeet
thereof has or has not been heretofore ascertained,
such local anthority may from time to time, with the
eonsent of the Govermor-General-i: Council for the
purpose of paying such purchase money or compensa-
ticn, borrow moneys in the manner provided by the
wocal PBodies Loans Aet 1013, without taking any
steps defined in Seetions 8 to 12 of that Aet.”’

Counsel for defendants object to this amendment, upon the
ground that it introduces a new cause of action, and further
that it asks the Court to make a binding declaration of
right upon a hypotheucal state of facts. In my opiniem
tnese objections are both fatal. The plaintiffs were appar-
ently aware of the provisions of Section 39, yet they have
not taken ary steps under it to obtain the consent of the
Governor-General-in-Couneil.  Their action is for a declara-
tion that the request signed by the defendants is a consent
within the Regulations, or in the alternative thaf the re-
quest and the zcts of the Council based on it taken together
make a eoniract which they can either spesifieally enforce,
or for the breach of wkich they can obtain damages. They
now ask the Court to declare that notwithstanding they have
not a valid comsent of the defendants, and that the defen-
dants are not bound by any coniract, they can if they fake
cortain steps which they have not taken, and may not get
the neeessary comsent to take, raise a special lean seeured
on the lands of the defendants. In my opinion this is a
new and different cause of action, which plaintiffs could not
have added by ameadment before the trial under Rule 144,
Moreover 1t has been held that in the exercise of its disere-
tion to make deelarations of right pnder the Deelaratory
Judgments Act 1905 the Court ought not to declare the law
pn a nypothetical state of facts: see Wellington Harbour
Terries Ltd. v. Wellington Harbour Board (20 N.Z.L.K. 729).

SolicitoTs for plaintiffs: Hart, Tucker & Daniell, Masterton,
Solicitor for defendants: T. Jordan, Masterton.

August 24, 29, 1925,
Wanganui.

IN RE SETTLED LAND ACT AXD IN RE PIECE OF
LAND IN WANGAXNUL.

Stout, C.J.

Settled Land Act—Application for leave to sell—Used only
0 produce income towards orphanage.

We take the fasts from the reasoms of Stout C.J.  The
Settlement deals with other lands amd the other lands are
set apart for the site of the oxphanage. The parcel asked
to be soid is held not for the site of builldings for the or-
phanage but only for the purpoese of letting the land so that
the rents or income may be used as an eadowment for the
orphanage. The Deed.of Settlement declares that the Trus-
tees have power to lease for any number of years not ex-
ceeding 42 years and for building or other purposes and at
such rents or such iferms and under and subjeet to sueh
covenants and conditiops as to them may appeéar reason-
able and fit but without taking any premium or profit for
granting any lease and without power to sell mortgage or
otherwise than as aforesaid to dispose of or part with the
same Trust Estate or amy part of if, cte.

Watt in support of application.
Izard for Attorney-General.

STOUT C.J.: There are many eases under the Settled Land
Act and before that Act was passed in which the trustees
kad no power to sell yet the Court has granted leave to sell
& trust estate. There are two cases in New Zealand of the
sawe of what may be termed charity lands, viz, In re Morn-
ington Baptist Church (1908) 10 G.LR. 520 and In re Wel-
lington Diocesan School for &Girls (Nga Tawa, Marton) Trust
Board.” It was held that this Court bas o general jurisdic-
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tion not derived from the Settled Land Act to grant leave
to sell or mortgage Charitable Trust property though the
trust deed gave no such power. The powers given in this
setticment arve limited to leasing powers. In the deserip-
tion and enumeration of the powers it is said that oniy
those powers given cam be exercised. - That would have
been the ease if the oxpress powers given had only includ-
ed leasing and it scems to me mot to matter that powers
given have added to them what the powers not given are.
That really is the cffeet of adding the words ‘‘without
poswer to sell mortgage or otherwise than aforesaid to dis-
pose of or part with the same trost estate or any part of it.°7
The following English authorities may be referred to; In re
The Overseas of Ecclesall, 16 Bev. 297 the sale of charity
lands was ordered though opposed by the Attorney-General.
In In re Parkes Charity, 12 Sim. 320, the land was devised
to the use of the poor of the Parish of Wisbech and it was
held that the Court couid order 2 sale. Re Ashton Charity,
22 Bev, 88, is to the same effect and some cases were cited
to the Master of the Rells in which it was doubted if such
order should be made., I am of opimicn that as this land
is only to be used for income purposes—ifor lotting—that
there is mo reason why it should not be sold if by a sale a
greater fund will be acquired for the purposes of the charity
and in my opinion the affidavits filed show that that is
itkely to follow. The trustees are a large number of able
and trustworthy men and anxious to see the chuarity benefit.
Order made.  the Trustces must, however; put a proper
upset price so that duc eare is exercised in the sale. The
costs of this application can come out of the ineome.

PROFESSIONAL ETHICS.

At the recent anmual dinuer of the Wellington
District Luw Society attention was ealled by one
of the speakers to the absence of any formulation
of the prineiples embodying the ideals which the
members of the profession should endeavour to
maintain in practice.  These prineiples are not, so
far as we are awarve, made the subject of any de-
tailed teaching at our University Colleges nor are
they, we believe, to be found collected in an order-
ed fashion in any work published by British au-
thors.  Buf much thought has been given to the
subject in the United States. In some of the
States an oath embodying a brief general state-
ment of the conduct to be pursued by practitioners
in their professional capacity is embodied in the
oath to be taken on admission to practice.  Codes
of ethics were adopted by many of the individual
States and the Ameriean Bar Association re-

presenting the whole of the States collated
these  Codes and formulated for acceptance

one general code in seventy clauses.  As we believe
it will be to the advantage of the profession in New
Zealand if we make this code generally kuown we
give one instalment of it in the present issue and
shall publish the rest of it in our next anmber. We
suggest that when the attention of practitioners has
been thus drawn to the subject steps should be taken
by the New Zealand Law Soeiety to obtain the opin-
ion of its members with the view of formulating a
code for their instruction and guidance. It may
be that all the rules put forward by the American
Bar Asscciation might not commend themselves to
the general body of the profession in New Zealand
but they would, we think, form an unchallengeabie
basis for rules of our own and it may be we should
deem ourselves capable of improving upen them. We
now set out the first instalment of the Code referred
- to. .
CANONS OF ETHICS.
DUTIES OF ATTORNEYS TO COURTS AND JUDICIATL
OFFICERS.

1. Respect for Judicial Officers.—The respect enjoined by
law for Courts and judieial officers is exaeied for the
sake of the office, and not for the individwal who ad-

ministers it. Bad opirvion of the ineumbent, however

well founded, eannot exeuse the withholding of the re- -

spect due the office, while administering its funetions.

Criticisms of Judicial Conduct.—The proprieties of the

judieial station in n great measure disable the judge-

from defending himself against strictures upon his offi-
cial conduct.  For this reason. and because such eriti-
¢isws tend to impair publie confidence in the adminis-

“tration of justice, attorneys should. as a rule, refrain
trum published criticism of judicial conduct, especially

- in referenmee to eanuscs in which they have been of coun- .

sel, otherwise than in Courts of review, or when the

conduct of o judge Is necessarily involved in determin-
ing his removal from or continuanee in office.

3. Using Personal Influence on the Court.—Marked atten-
tion and unosusl hospitaliy to & judge, when the relia-
-toms of the parties are such that they would not other-
wise be extended, subjoet both judge and atterneys to
misconstructicas and should be sedulously avoided. A
scli-respeeting independencee In the discharge of the at-
torney’s duties, which at the same time does not with-
hold the eourtesy and respeet due the judge's station,
iz the only just foundation for cordial persenal amd
official relations between Bench and Bar. Al attempts
by means beyond these to gaim speeinl personal con-
sideration azd favour of a judpge are disreputable.

+. wefending the Courts against Popular Clamour.—Courts

and judicial offieers, in the righiful exercise of their

functions, should always veccive the support and coun-
tenance of attorneys against unjust eriticism and popu-
lax ¢lemour; and it & an attorney’s duty te give them his

. moral suppori in all proper ways, and puarticularly by

setting o goud example in his own person of obedience

to law.

Candour and Yairniess.—The uhmest candour and fair-

ness should eharacterise the dealings of attorneys with

the Courts and with exeh other.  Kaowingiy citing as

“authority an  over-ruled ease, or treating a repealed

stutute as in existence; knowingly misquoting the lan-
gaage of a decision or text-book; knowingly misquot-
ing the contents of a paper, the testimony of a witness,
or the ianguage or argument of opposite counsel; offer-
ing evidenee wkich it is known the Court must reject
as illegal, to get it before the jury, under the gaise of
arguing its admissibility; and all kindred practices are
deceits and evasioms unworthy of attorneys.

Purposely concexling or withholding in the opering ar-

. gument, positions intended finally to be relied on, in

order that opposite ecuusel may not discuss then. is

unprofessional.  Courts and juries look with disfavenr
on such practices, and are quick to suspect the weak
ness of the cawuse which has need to resort to them.

In the argument of derurrers, admission of evidenece,

and other questions of law, counsel should carefully

refrain from *‘side-bar’’ remarks and sparring discourse,
to influence the jury or bystanders.  Persoral collo-
quies between voursel teand to delny and promote ann-
seemly wrangling, and ought to be discouraged. :

6. Attorneys owe to the Courts and the public whose busi-
ness the Courts transact, as well as to their own clients,

to be punetnal in attendance on their eauses; and when.

ever an atterney is late he should apologise or explain

Lis absence.

Display of Temper—Qne side must always lose the

cause; and it is not wise or respectful to the Court, for

attorneys to display temper because of an adverse

Tuling.

DUTIES OF ATTORNEYS TO EACH OTHEER, TO

CLIENTS AND THE PURBLIC.

8. It is a mark of proper respeet, ard a practice worthy
of adoption in all Courts of record, for attorneys to Tise
and remain standing, while the judges cnter and take
their seats upon the Bench.

9. Upholding the Dignity of the Profession.—in attorney
should strive nt all times, to uphold the honour, main-
tain the dignity, and promote the uscfulness of the pro--
fession; for it is so interwoven with the administra-
tion of justice that whatever redounds to the good of
one advances the other; and the aitornevy thus .dis-.
charges, mot merely an obligation to his brothers, but
a high duty to the State and his fellow-man.

10. Disparaging _.embers of the Profession.—An attorney

should not speak slightingly or disparagingly of his pro-
fession, or pander in awy way to unjust prejedices

ED

=

against it; and he should scrmpulously refrain at all
tuzes, and in all relations of life, from avaling himself
of any prejudice or popular misconeeption against law-
¥ers, in order to carry a point against a brother at-
torney. o :
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13.

14,

17,

C18.

19.

21,

22,

. ——An attorney appearing or continuing ns
“gel in the prosceution for a crime of which

11, How far an Attomej‘ may go in supporting

a Client’s
Canse.—Nothing hes been more potential in creating
and pandering to popular prejudice against lawyers as
a class, and iz withholdiag from tho profession the fell
measure of public esteem .and confidence which belong
to .the proper discharge of its duties, than the false
claim, often set up by the unscrupulous in defense of
westionable transactiouns, that it is an attorney’s duty
to do everything to succeed in his client’s cause. An
attorney ‘fowes entire devotion to the interest of his
client, warm zeal in the maintenance and defense of his
cause, and the exerticn of the utmost skill and ability,”’
to the end that nothing may be taken or withheld from
him, save by the rules of law, logally opplied. No sae
rifice or peril, even to loss of life itself, ean -abselve
from the foarless discharge of this duty, Neverthe-
less, it is steadfastly to be borne in mingd that the great
trost is to be performed within and not without the
bounds of the law which creates it.  The attorney’s
office doos ~mot destroy mans’s accountability to his
Creator, or loosgn the duty of obedienee to law, and
the obligation to his neighbour; and it does not permit,
mueh Jess demand, viclation of law, or any manver oI
fraud or chicanery, for the client’s sake. .
Exposing Corrupt Attorneys.—Atforneys should fearless-
ly expose. bofore the proper tribunals eorrupt or dis-
Lonest conduet in the profession; .and there should
never be any hesitaney 1n accepting employment against
an attorney who has wronged his client,
Attitude of State’s Attorney towards Innccent Prisoner.
us private eoun-
he believes
the aceused innocent, forswears himself. The State’s
attorney s erimuinal, if Ne presses for a conviction,
when upon the cvidenee he believes the prisoner inno-
cent. I the evidewmce is mot plain enough to Justily
a nolle prosequi, a public prosecutor should. submit the
ease, With such comments as arve pertinent, accompanicd
by a-candid stateraent of his own doubts. )
Defending One whom Advocate believes to be Guiity.—
An attormey cannot rejeet the defense of o person AC-
cused of a eriminal offemse, beecause he knpows or ba-
fieves him guilty. It is his guty by all falr and hon-
ourable means to present such defemses as the law of
the . land permits, to the end that mo ¢nc may be de-
prived of life or liberty, but by the due proeess of law.
Maintaining Harassing Litigation.—An attorney must
decline in o civii cawse vo conduct a prosecution, whean
satisfisd that the purpose is merely to harass or injure
the opposite party, or to work oppression and wrong.
It is bad practice for an attorney to communicate or
argue privately with the judge as to the merits of his
cause. .
He should avoid all unnceessary communication with
jurors, even as to matters forelgm to the eause, both
before and during the trial
General Rules as to Professional and Unprofessional
Advertising.—Newspaper advertisements, cireilars, and
business cards, tendering professional serviees to the
general public arc proper but special solleitation of par-
ticular individuals to become clients ought to be aveld-
ed. Indireet advertisement for business, by furnishing
or inspiring editorials or press motices, regarding causes
in which the atiorney takes part, the manmer in which
they are eonducied, the importance of his positions, the
magnitude of the interests imvelved, amd all other like
self-landation, is of evil tendencey, and wholly uapro-
fosstonal. )
Newspaper Discussion of Pending Litigation.—News-
paper publieations by an attorney as to the merits of

“pending or anticipated litigation, call forth discussion

and reply from the opposite porty, ftend to prevent a
fair trial in the Courts, and otherwise prejudice the
due administration of justice. It requires a strong
cuse to justify sueh publicatiens; and when proper, it
is unprofessional to make them anonymousiy

Ti is better that all mewspaper reports be taken from
the Tecords aud papers on file in the Cowrt.

\Where - Attorzey becomes Witness for his Client-—
When an attorney is a witness for his client cxeept as
to formal matters, such as the attésiation or custods
of an ivstrument and the like, he should leave the srial
of the cause to other eouauscl.  Except whoen essential
to the ends of justicc, an attormey should serupulously
aveid testifying in Court in behalf of his elient, as to
any matter. :

Impersonality of the Advoctate—The same Teasons
which make it improper in gemeral for an attorney to
testify for his eclient, apply with preater foree to as-
seriicms, sometimes made by counsel in argument, of

o
o

26.

15
0

30,

‘to the faets concerning it.

personal belief in the elient’s imnocence or the justice
of his eause. If such assertions are habitually made
they lose all force and subject the attorney to false-
hoods; while the failure to make them in particnlar
cases will often be esteemed a tacit admission of be-
lief of tho clieat’s guilt, or the weakness of his cause.
Fftlrnl;g up Litigation—It is indecent to hunt up de-
fects in titles and the like and inform thereof, in order
to be employed fo bring suit; or to seek out z person
supposed to have a eanse of aetion and endeavour to
get o fee to litigate about it.  Except where ties of
blogd, relationship or trust, make it an attorney’s duty
it is unprofessional to velunteer advice to bring a law-
swit.  Stirring wp strife and litigation is forbidden by
law, and disreputable in morals.

Confidential Commmunications.—Communications and con-
fidences between elient and aitorney are the propercy
and secrcts-of the client, and can not be divulged ex-
cept at his instance; even the- death of the client does.
unet absolve the attermey from his obligation of secrecy.
Accepting Adverse Retainers—The duty not to divulge
the scerets of clients extends further than merc silence
by the attorney, and forbids aeccepting retainers or em-
ployment afterwards from others involving the elient’s
interests, in the matters about which the eounfidence was
reposed.  When the scerets or confiderce of a former
client may be availed of or be material, in a subsequent
suit, as the basis of any judgment which may injurious-
Iy affect his rights, the attorney eannot appear in szch
cause, without the consent of his former client, :
Attacking his own instruments or Conveyances—An at-
torney can never attack an instrument or paper drawn
by him for any infiruity apparent on its fae¢; nor for
any other cause where confidence has been reposed as
Where the attorney acted
as a mere conveyancer, and was not consulted as to the
faets, and unknown to him, the fransaction amounted
to & violation of the eriminal laws, he may assail it on
that ground, in suits between third persons, or between
partics to the instrument and strangers.

What influences an Attorney May Use—An attorney
opm.aly,‘ and in his tree character, may render purel'v
professional serviee before committecs, regarding pr5—
posed legislation, and in advoeacy of elaims before de-
partments of the government, upon the same principles
of ethics which justify his  appearance before the
Courts; but it is immoral and iilegal for an attorney
s6 engaged to conccal his attorneyship, or to employ
secret personal solicitations, or to use means other than
those: addressed to the reason and uaderstanding te
influence action. z
Bepresenting Conflicting Interests.—An attormey ecan
never represent conflieting iaterests in the same Suit or
transaction, execpt by express consent of zll so con-
cerncd, with full knowledge of the facts. FEven then
such a position is emburrassing, and ought to be aveided.
An attorney represents conflicting interests within the
meaning of this rule, when it is his duty., in behalf of
onc of his elients, to contend for that which dutv to
other elicnts in the transaction requires him to oppose
¢01% is not a aesirable professional reputation to live and
die with—that of a rongh tongue, which makes a man
to be sought cut and retained to gratify the malovolent
feehing of a saifor, in hearing the other side well lash-
ed and vilified.’” ‘

Ministering to Prejudices of his Client-—An attornev is
under no obligation to minister to the maltvoiencs or
prejudices of o client in the trial or conduct of a eouse.
The elient can not be made the keeper of the attorney’s
conseienes 1 professional matters.  He cannot demand
as ot right that his attorney shall abuse the opposite
party er indulge in -offensive personalities. The at-
torney. under the solemnity of his oath, must determing
for himself whether such a course is essentinl to the
vnds of Justice and therefore justifiable.

Til-feeling and Personalities between Advocates—Clients
and not thelr atterneys are the litigants; apd whatever
may be the ill-feeling existing between clients, it is
unprofessional for aftormeys to partake of it in their
eonduct wnd demeunor to each other, or to sultors m
the case, : '

In the conduet of litigation and the trial of eauses, the
attorneys should try the merits of the ecause and mot
try each oth~r. It is not proper to allude tc:, or com-
meut upon, the persomal history, or mental or physical
peeuliarities or idiosvacracies of opposite counsel. Per-
sonalities shopld always be avoided, and the utmost
courtesy always extended to an honourable opponent.

(Te be. comcinded.)
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LLONDON LETTER.

The Temple, London,
"~ 5th August, 1925.
My Dear N.Z, o '

I can sum uwp the conclusion of our recent labour
erisis in one quotation. To meet the threat of a
universal stoppage tleve was. only available the
grant of a subsidy te the Ceal Trade; as to which,
the Prime Minister, it may be observed, :
‘“And saying he would ne’er consent, consented.”’

I leave it to you, and the fuiure, to decide the
correct application of the metaphor, preferring my-
self to remain in the position of the Delphie QOracle.
The quotation may be intended to refer to the
anzlogy of a beautiful woman stooping to folly, with
the usual, dismal conseguences in the long run; or
it ‘may refer to the surrender of a coy maiden to
the re-iterated preposals of a strong-minded suitor,
with the vesult familiar at any rate in fiction that
““they all lived happily ever after.’’
our present purposcs that the immediate calamity
was averted, and that we all got away for our holi-
days where we now ave. I take the holiday mood

as an excuse for the breaking of a number of pro- .

mises whieh I have made in this correspondence.
As to the Tasmanian apple case, Bradley & Sons
Ltd. v. The Federal Steam Navigation Co. Lid. I
will candidly admit that, away {rom Chambers not-
withstanding the above illusory address, I have
nothing to add fo my brief announcement that, after
hearing a vast number of expert and other witnesses,
Branson J. decided that the epidemic of ““brown
heart’ in the imported apples was atiributable to
innate disease and not to any faulty ventilation of
the ship’s holds.  As to my promise of a seleetion
of cases from last term’s Revenue Paper, I resort
to the low expedient of sctting out the headnotes
of the lot, as reported: . _

Barson v. Airey (41 T.L.R. 560; 159 Law Times
534; 69 Solieitor’s Journal and Weekly Reporter
679) Income Tax—Director—Services as director
outside United Kingdom—ULiability as to remunera-
tion received. _

Martin v. Lowry (41 T.L.R. 574; 159 L.T. 511; 69
8.J. & W.R. 724) Ineome Tax—Single transaction—
Activities amounting to trade—Schedule D. Cases
I ana IV.

Betts v. Clare & Ceo. Ltd. (1925 Weekly Notes
194; 60 Law Journal 618; 41 T.L.R. 561; 159 L.T.
533; 89 8.J. & W.R. 708) Average Basis—Trade set
up within the three vears—Period over which ac-
counts to be brought into calealation.

Granger v. Executors of Maxwell, deceased (1925
W.N. 195; 41 T.L.R. 570; 159 L.T. 533; 69 SJ. &
W.R. 679) Exchegquer Bonds—No interest in year
of assessment—Liability—Schedude D. Case 111, Rule
I (i), o

Seales v. Atalanta 8.8. Co. {41 TL.R. 591; 159
LY. 534) Finance Act (No. 2) 1915, see. 31 (6)
“Agent’—Income Tax Act, 1842

Collins v. Firth Brearley Stainless Steel Syndi-
cate Ltd. (160 L.T. 6; 6% 5.9 & W.R. 695} Income
Tax—Company—Profit on buying and selling pat-
ents—Finding of fact by (General Commissioners.

Cooper v. Stubbs (60 L.J. 657; 41 T.L.R. 614;
160 LT, 27; 69 8.J. & W.R. 743) Income Tax—
Speculating in *futures’” over long period—Found
by Commissioners 10t to be ‘‘earrying on a trade”

Enough for

Stated—

~—TFinding reversed by Judge on Case
Questions of fact and guestions of law.
Commissioners of Inland Revenue v. Roberts (41
T.L.R. 623; 69 8.J. & W.R. 727) Super tax—Sale of
firm’s undertaking to Company-—Acerued profits in-
claded in sale—Dividend-—Assessment of share-
holder formerly partner in firm. .
Lethern v. Muller & Co. {London) Ltd. (not vet '
reported in eurrent legal journals) Income Tax— |
Foreign shipping company—London agents—Goods =
cag‘ried f.0.b.—Finance Act (No. 2) 1915, sec. 31
(7). -
The King v. Special Commissioners of Income
Tax, ex parte The Headmasters’ Conference (not
yet reported in curreat legal journals) Income Tax
~—Exemption—Income Tax Aect, 1918, see. 37 (1)
(b)—'*Established for charitable purposes only.”’
The two last-named cases may be found, epitomis-
ed, in the ‘‘Morning Post”’ legal digest of July 20
and 27 respectively, and the above notes are taken
from an advance proof of the term’s index of that
digest. The mteresting ones, all decided ir favour
of the tax paycr, are Betts v. Clare & Co. Ltd,
Granger v. Executors of Maxwell deed., Cooper v.
Stubbs in the Court of Appeal; the thrilling one is
Maztin v. Lowry, retailing the facts of that astound-
ngly big deal in Government Surplus' Stores: and
the one of widest application, to matters other than
tax, is the last, the Headmasters’ Conference case,
with ity decision that an institution connected with
educational purpeses but caleulated to promote the
interests of individual headmasters also Is not with-
in even the wide, technical definition of *‘charity.”’
My remaining promise, to go through the inter--
esting personalities of Bench and Bar of the day, I
Intend to keep both in the letter and the spirit, start-
ing with Lord Cave and eanding with myself. All
the **Studies,”” except the lagt, will be serious at-
tempis to pul you in momentary contact with the
living men, giving you ueither faets nor figures of -
their past, sinee history is not in my line. Sueh.
of their past as my vietims carry about
with them I will not omit; it would, for ex-
ample, be misleading and inept to omit, in dealing
with the Lord Chancellor, any referenee to his
championing in the remote past of the Cause of the.
Licensed Trade. Better men than I must write
these great men’s biographies; if I can bring you
into their presence from overseas, for a moment, I
shall have served my purpose and executed your
Editor’s instructions.  What is threatened by this -
impudent suggestion that I shall, at the last, sud-
denly descend from the heights intc the very depths

and infiiet mysclf upen you, he who Hves shall see. =

Meanwhile, there is some more technical matier to
survive, before we can let ourselves loose on the
personal eguation.

We were very busy settling ounistanding affairs,
before we dispersed for the Long Vacation.  The
Report of Mr. Justice Liawrence’s Committes was
publishéd on the subject of Poor Persons in Litiga-
tion. I have frequently adverted to that topie in |
these letters; the report need now only be men-
tioned and need not be analysed, having regard to
the purely domestic nature of its statistics and re-
commendations. The Iiaw Journal of August 1
not irrelevantly vaises the question: is a solicitor
who undertakes, gratis, the conduct of a poor per-
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son’s suit to stand thereafter to be shot at by the
poor persom, in an action for neghgenecet  You
may -or may not agree with the solution of this
dilemma which is-propounded; it makes no refer-
ence to the possibility of another solicitor welcom-
ing the task, even gratis, of attacking a confrere
of whom he entertains a poor opinion! Turther
we are presented with some important alterations
in, and additions to, our Rules of Procedure, but
these I suspect need not worry vou = A more im-
portant topie, from an imperial point of view. is
the agitation as to the York—Antwerp Rules, the
American opposition to the universal adoption of
which has somewhat hardened. I hope T am to he
pardoned the observation that the much vaunted
Idealism of the New World does not compare fav-
ourably, when the acid test is applied, with the
self-depreciating practices of the Old World. The
Emplre has led, and the Mother Country has follow-
ed, in an enterprise to brivg the whole commercial
commmunity together in the handling of its sea-born
traffic. - It is only necessary to compare the pre-
faces of the last and the last-but-one editiouns of
Serutton to discover how little self-interest has
been allowed to prevail with us. Upon this sub-
ject, as upon so many others, we are advised to
make no comment: which may disloeate delicate ne-
- gotiations;

current, may induce the outstanding Natious to
come into the internatiomal scheme.  Turning to a
less essential development, there may be mentioned
the now definite arvrangrients of our solicitors’ In-
corporated Law boc.wty to celebrate its centenary,
with all duc pomp and ecircumstance, at the be-
ginning of the next legal vear, in Cetober.  From
the other branch of the profession, I may express
profound admiration of, and sineere congrainlation
on the achievement of a hundred years of tearm
work.

A number of cases need to be reviewed, before
we can close our discussions of the term’s progress.
So regular 1s the practice with the English legal
periodicals to snmmarise the effect of the peried’s
legislation and Htigation. that I need essay no such
treatise.  To be perfectly clear on the subject,
I may remind you that the Trinity Term ended on
July 31 last, and therewith a legal vear. The new
legal year does not begin till the second week in
QOctober, and during the intervening period only
matters of pressing necessity are &u&,ueptlble to treat-
ment by the Hieh Court and its Vacation Judges.
Doubtless you will for yourselves reeall the familiar
stories of learned Judges being pursued in their
sports and pastimes of the season by bearers of ap-
plieations to serve notices of motion with writ. The
eases, to which I refer above. are those whick were
decided in the latter davs of the term. Wing v.
Pickering was a striking instanece of the importance
whiczh the Courts attach to every word and letter
of the Miners’ Charter, the Coal Mines Act, 1911.
Section 67 of that Aet imposes very striet provisions
in the emergency of a mine becoming dangerous by
reason of the prevalence of nexious ov inflammatory
gasses. In Maltby coal mines the emergency came
into existence and, as to the moen working on the
face of the eoal, the provisions of the section were
properly complied with. * The section permits of a
‘re-admission of men, after withdrawal of worlkers,
for the purpose of dealing with the danger in ques-

enough then to express the hope that.
the informal discussions and movements, said to be

tion.  In this instanee a number of volunteers were
admitted, after the withdrawal, to deal with the
danger, then pressing, from fire. A disaster fol-
lowed, and'a charoe was preferred against the an-
thority admitting the volunteers in disregard of the
provisions of the seetion. The latter contended,
and Justices held, that the danger of gas and the
danger of fire were indistinguishable and insepar-
able, for the purposes -of the section aud that the
provisions applied only to the safety of coal work-
ers and not to the risk of danger to ~voluntary
danger-fighters.  On bhoth points the Divisional
Court disagreed and, emphasising the sacred nature
of the Charter, ruled that re-admission, as permitt-
ed, must only be for the purpose of eliminating the
gas and that any other admission of men, in what-
ever emergencey, must be subject to the restrictions
of the section. In Barnett v. Sanker, a claim by
an intermediary for balance due on account in deal-
ings in metals in a recognised Metal Market, Me-
Cardie J. assisted us all a little further upon the
obséure point of the extent of the application of
the Gaming Aet, 1845, to hazards in money or pro-
duee markets as d;smloulshod from hazards on the
raee eourse or the .card table; he cited Universal
Stock bixchange Ltd. v. Strachan (1896) A.C. 166

wd specified a test for discovering whether the
spuulatn clement must be regar dcd as paramount
or as merely incidental, when the defence of the
Gaming Act is set up.  An interesting point was
raised in a2 Country Court case as to a hushand’s lia-
bility to pay for the funerval expenses of a child
aver sixteen, the cireumstances being that upon
divoreing his wife he had ebtained an order for the
enstody of the child but had in faet left the child
with the mother, who buried it, at its death, and
now claimed to be repaid.  The case went to show
how wvery limited are a father’s liabilities towards
his children, after the age of 16, 1t being held in
this case that there could be no liability upon him
at all.  The name of the case was Bamsey v. Bam-
sey, and, should any reader of Fortnightly Notes re-
quire it, a report irom a local paper can be obtain-
ed for him. - The County Court was, I think, that
of Greenwich. In a similar eontext a Divisionsal
Court consisting of the Lovrd Chief Justice, Avory
and Shearman JJ. last week decided that a father
conld net obtain, by writ of habeas eorpus, the cus-
tody of 4 child which, for some six vears of its life
and after the death of its mother, he had left to be
cared for and brought up by an aunt.  Good faith
being coneeded on both sides of the dispute as to
the ¢hild’s proper destination, the Court insisted upen
the paramount maxim of the law that in such mat-
ters consideration of the welfare of the child itself
must decide : In re Margaret Thain, an Infant, notie-
ed in the London unewspapers of July 30 last. At
au carlier date Tomlin 5. decided, in Thorn v. Mad-
den, that the habitual taking in of paying guests
wis breach of a covenant not to use premises for
rade, business or any purposes other than that of
private dwelling-house and professional residenee;
and in Isaases & Sons v. Cook. a ease possibly of
the greatest Importance to vour Exporters, it was
held that a report of the High Commissioner of Aus-
tralia, in London, to the Prime Minister, in Austra-
lia. was absolutely privileged, though it dealt not
with matters of State but with the undesirability
of exported fruit being put on the Londen market

through the intermediary of the plaintifis and others
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constituting a particular middleman: 1 mdlm
to note, In this letter, the point of law ounly, as to
privileged oceasion in libel and slander; in its wider
bearing it is safe to assume that the case has been
widely reported in New Zealand.

In these more remote issues, from the lawyers’
point of view. the Court of Appeal has authorised
the President’s decision tpon the measure of dam-
ages in collision, in the case of The “*Susguchanna™
and, more importantly, the Honse of Lords has af-
firmed the Court of Appeal’s
& Co. v. Buuge Y Born. upon a matter of demurrage
and the construction of a particular class of charter-
party. The case is very fully néted and reported
in the Law Keperts (1924) K.B. 619, to which [ maz
refer vou.  And. one Peter Wright having labelled
the late Mr. Gladstone a blackguard and the G
Old Man's sons having lebelled Peter Wright liar,
iool and eoward and one Peter Wright apparently
being eontent to leave it at that and there arising

aceordingly no prospect of a ltigation on the peint’

of defamation of the dead to be tried by an action
in defamation on the living, this concludes our busi-
ness for the term.-—Yours ever.

INNER TEMPLAR,

FUSION

Wangaratta. Victoria.
12th August, 1025,
The Editor,
Butterworth’s Fortnightly Notes,
Dear Sir,

My old friend H. F. von Haast has sent me a copy
of wour issue of 21st July, in which reference is
made in an article by him to the position of the
legal profession in Vietoria as amalgamated.

Substantially his statement is correct so far as
Melbourne is concerned. thongh a few amalgams
still survive. more particularly at- eriminal work
but those of wus whe practise in the country,
though our work is mainly that of solicitors, do fre-
quently and regularly appear in the County and
Supreme Courts at local Sessions, especially in cases
which do not justify, or In which clients cannot
afford. the expense of bringing Counsel from Mel-
hourne. The system of Barvristers going on circuit
does not obtain here.  All who practise solely as
Barristers have their Chambers in Melbourne and
do mnet attend Country Courts unless specially
briefzd.  So far as Country distriets are concernecd
the amalgamation is therefore a distinet am’anmﬂe
to htxrran‘rs and prisoners.

May 1 add that far from beine frowned upon I
have always met with the kindliest conrtesy from
the Bench, and my relations both professional and
personal with those who practise solely as Rarris-
ters have always been perfectly cordiall T have
never felt myself a pariah.

Yours faithfully.

C. PURBRICH.

Mr. H. B. Gibson. Solieitor, Hawera. has been admitted
as a Barrister -of the Supreme Court bv Hiz Honocur Mr.
Justice Alpers on the motion of Mr, H. B Billing.

Alr. AL ML Mowlem, 8230, New Plmnouth. who has been
indisposed for some weeks, has left for a health recuperat-
ing trip to the Blue Mountains, New South Wales,

decision in Brightman |

rand

BFNCH AND BAR

MR. JUSTICE ALPERS.

We regret to announce that His Honour Mr. Justice Alpers
is uu‘llkpoqed and that aeting under medieal advice he is
unable to attend to his dutm\ for a few weeks., We trust
that he will be eompletely restored to health ere long.

As g means towards the promotion of good fellowship
Between the Law and Insurance Professions the principals
and staffs of these offices in Aunekland hold an annual Re-
union on Dominion Day with Senior and Junior Football
Matehes in the afterncon, followed by 2 Smoke Concert in -
the evering.

Jhis vear the football matehes were held at Eden Park

when there was n good attendance, the junior game cnding:

in & draw, six points all.  In the senior game Law had the

better of the opening, seoring twice in the first balf.  Im .
the second half Insuranec played better, but were net able.
to pull up, apd the game ended in o win for Law by 8

te 6. :

The evening ‘Fun(\l(‘aﬂ was not held until Monday 'EI'IC 5th
inst., when. mstnu‘ of the usual Smoke Conceri, a Ladies’
Night was held in Seots® Hall and proved a great success.

My, W. . Bell, the. chairman of the Auckland Under-
writers’ Association. presided, and opened the entertain-
ment with a few well ¢hosen words, A musieal programme
led on o the supper adjournment after which Mr. J. B.
Johnston. the viee-president of the Auneckland Distriet Law
Society, made a happy )ittle speech in the. course of which
he mentioned that on looking round on such a happy gather-
ing he wonsdered how it was that, with the combined wisdom
of Law and Insurance, they had not thought of a Ladies’
Night before and after the success of that cvening he fore-
saw its bf\.coming an anoual event.  Tu concluding, he ex-
pressed Law’'s hope that Insuranee would have a happy and
prosperous year with many disputed claims but undlmlmsh-
ed dividends.

Further musieal items earried through a very jolly even-
ing to a close with the singing of ** Axld Lang Syne.”’

CORRESPONDENCE.

THE MOUAT CASE,

{(To the Editor)
Dear Rir—

I have read with interest the Article on this ease in your
issue of 20th September. The writer criticises the learned
Judge’s dircetion to the jury, and concludes that the par-
ticular verdict of manslaughter was not justified by the
evidenec.

As the matter is one of general importance and presents
itself to my miad in a very different light, T think it worth
while to state briefiy a line of argument that scems to
1u-hfv the verdiet. I have not examined the authotities,
and my views are based solely on the provisions of “The
Crimes Act, 1908.°7  An examination of the Statute seems
fo give a clear and satisfactory result. and I guote oniy
so muech of cach seetion as is necessary for my purpose.

In the first place Seetion 173 defines ‘“homicide”’ as the
killing of a human being by another.  The jury have, of
course. deeided that Mouat killed his wife. Then ‘‘eulpable
homieide’ is defined in Scetion 175, under which there must
have been an unlawful aci, omission: ete.  Mouat’s con-
duet after the killing, his varving statements, the disposal
of the body, cte.. Justified the jury in freaiing the “‘homi-
cide’” as culpable,

Bection 175 procecds to state that
is either murder or manslaughter.®’
satisfied that there was

One¢e the jury were
“‘eulpable homicide,'? thevw were

therefore faced with the alternative of murder or man- ..
slaughter.
Now “‘murder’’ i3 defined in Beetion 182; and, in addi-

tion to the finding of ‘‘culpabie homicide,”” it requires a
further finding of somc particular iztent or state of mind
on the part of the murderer.  The onus here lies om the:
Crown to establish intent. and. if the jurv are not con-
vinced, theyr must not eonviet of murder. ;
the erueial peint.  But what is the result if the jury are.
uncertnin whether the necessary intent was present or not?
Burely they eannot be bound to requit. I think the answer

is supplicd by Section 186, which states that ‘‘culpable
homieide not amonnting to murder is manslaughter,’’

‘Hav-

913 -

““euipable homieide -

This is, I think, . -
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ing found *‘culpable homieide,”” and npot being satisfied

with ‘the evidence (or lack of evidenee) on the question of
intent, it seems that the jury were net merely entitled, but
were in-duty bound, to bring in a verdiet of manslaughtor.
The suggestion of a domestic quarrel was of a shadowy
nature, but, such as it was, it told slightly in favour of the
acensed on the question of intent,

The matter of provoecation, which is stressed in  the
Article, i3 a separate and dufercnt question arising under

. Section 184. Admittedly the onus under that Scetion rests
on the accused, and he must prove the provoeation by suffi-
eient evidence. But the section shows that the question
of provoecation docs not- arise until the jury are satisfied
that there was ‘‘cnlpable homicide which would otherwise
be murder.”’  In other words, the ¢vidence heing such as
to establish the necessary intent to eounstitute murder under
Section 182, it is open fo the accused, if he ean, to reduce
the erime to manslaughter by satisfactory proof of *‘pro-
vocation.’” -~ For this purposc the fimsy cvidence of a do-
mestic quarrel would no doubt he insufficient; but the crror
lies in assuming that it was uwsed for this purpese.

The eascs cited in the Article do mot seem inconsistent
with this view. T have not seen a report of His Honour’s
samming-vp, and it is possible that expressions may have
been used inadvertently that would lemd colour to vour
contributor’s eriticism,  But, looking at the matter with a
hroad view and apart from any actidental error, L think
your readers will find no technienl ground o eavil ot the
-verdiet of manslawghter as distinguished from murder. At
any rate I invite them fo cxamine the Statute with these
remarks in mind—I am, cte.,

- SADVOCATUS DIABOLIY

Dunedin, &tk October, 1925,

FORENSIC FABLES.

No. 10.

IRENE, HER YOUNG MAN, AND THE
o NECKLACE. :

Irene Muge was a Young Woman of Grit and
Determination who did her Bit during the War.
The Bit was in & Munitions Factory at £7 10s. a
week,  When Peace was Declaved she Reluetantly
Took to. Domestic Service. Her Employers were

Mr. and Mrs. Tompkyns, of Earl’s Court. Finding
her Emoluments as House-Parlourmald Quite Inade-
qguate, Irene Determined to Supplement them. One
Evening when Mr. and Mrs. Tompkyns were Dining
with Friends, Irene and her Young Man (who had

Come to. Supper) made a Voyage of Discovery in
the Best Bedroom. Their Diligence was Rewarded.
As they had Taken the Precaution of Breaking the
Windew, Irenc’s Story that Burglars had Carried
off Mrs. Tompkyn's Neckiace was for the Moment
Aceepted.”  But a Few Days later the Nasty and
Suspicions Demeanour of Mrs. Tompkyns Indueced
Trene to Send in her Portfolio and Seek Employ-
ment Blsewhere.  When Mrs. Jenkinson of Putney
applied for Trene’s Character, Mrs. Tompkyns Curt-
ly Replied that She was Unable to Recommend
Irene Muge as a Domestic Servant. Did Irene
Take this Lying Down? By no Means. She Pro-
perly Sought the Assistance of the Amalzamated
Union of Friendless Female Workers and Launched

~an Action for Defamation agalnst Mrs. Tompkyns,

and, having been Assured that Hushands are Liable
for the Torts of their Wives, She Tock the Precau-
tion of Adding Mr. Tompkyns as a Defendant. The
Defendants Pleaded that the Qccasion was Privileg-
ed. At the Hearing of the ‘Action, Mrs. Tompkyns
was Subjected to & Severe Cross-Examination. Did
she Believe that Ivene had Stolen the Neeklace? She
did. Why, then, had Sheé not Dared to Make a De-
finite Charge Against Irenc? Because she had no
Evidence Against her. Why had she not Searched
Trene’s Boxes? Because she Thought Irene would
Objeet. Had She given Irene a Chance of Proving
her Innocence? She had not.  The Judge ruled’
(after carcfully Considering the Authorities) that
the Conduct of Mrs. Tompkyns throughout the af-
fair, Taken in Conjunction with her Admissions in
the Witness-Box, Afforded some Evidence of Malice.
Filled witk Righteous Indignation the Jury gave
Irenc £250, adding a Rider to their Verdicet to the
Effect that Mrs. Tompkyns had Behaved in an Un.
Womanly Manner. When the Damages and Costs
had been Paid. Irene and her Young Man Disposed
of the Neeklace in the East End. With the pro-
ceeds they Set up in a Licensed House in the Sub-
urbs and are now Doing Very Nicely.

"Moral: Have a Jury. 0.

MARRIED WOMEN'S TORTS.

Wher the Common Law is too rigid to adapt itself to
modern circumstances by the natural method of judicial
deeision, there is no resocurce but to call in the help of the
Lagislature, and so .we have Lord Cave’s Bill to redress
the anomaly that a husband is liable for his wife’s toris
rotwithstanding that she has beecome a separate person
as regards property. So lomg as the marriage gave him
her property, the ecorresponding liability was the natural
sequel.  When, first in equity, by means of the separate
use, and ther by statute, under the Married Women’s
Property Act, 1892, the husband aund wife became separate
individuals ag regards Pproperty, the husband’s liability for
his wife’s torts became an anachronism, Yei the Courts
in SBeroka v. Kattenberg (17 Q.B.D. 177) and Earle w.
Kingseote (1900, 2 Ch. 385)—in the latter case against the
strong dissenting judgment of Moulion, L.J.—refused to
recognise this, and the House of Lords in Edwards v. Porter
(1925, A.C. 1) tock the same course by s majority consist-
ing of Lords Finlay, Atkinson zand Sumner, Lords Birken-
head and Cave dissenting. That was last October, and it
has now fallen to Lord Cave to take the first step to give
legislative offeet to his view by introducing the Married
Womer {Torts) Bill. This consists of a short provision
that

The hushand of a married woman shall not as such

bhe liable to be sued or made a party to any aetion or

legal proceeding brought against her in respect of 2

tort committed by her whether before or after the
marriage. :

This is not to apply te proceedings commenced before

May 25 last. (13/6/25.)
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New Zealand
Law Reports.

e

1883-1924.

e

THE COUNCIL OF LAW REPORTING FOR
NEW ZEALAND has pleasure in advising the
profession that it has made arrangements with
Messes Butterworth & Co. (Australia) Limited
for the re-print of Volumes of the Law Réperts
which have been out of print. .
of the

Complete Sets
1883-1924 are now

available.

Reports  from

For informaticn as to the purchase of these Sets refer

ence is to be made to MESSRS. BUTTERWORTH &

CO. (Australia) Limited, 49-51 Ballance Street,
WELLINGTON.

DIGESTS:.
The Digest of cases befween 1861 and 1902 is
also available for purchase.
The Consolidated Digest from 1903 to 1923 in-

clusive is in eourse of preparation and nearly

complete. It will be available for issue shortly.

CURRENT REPORTS:
Members of the profession are reminded that
the subseription to these Reports is still £3 3s,,

postage extra.

Any further information will be supplied on applica-
tion to the publishers, Messrs. Butterworth & Co.
(Australia) Ltd

P.0. BOX 472 WELLINGTON.

C. H. TREADWELL,

Treasurer,

'BECOME A SUBSCRIBER AND SAVE TIME

AND TROUBLE.

N.Z. Rules, Regulations

and By-Laws.

Bound and Indexed from 1910 to 1924.

Annual Subscription 35/-

The object of this pyblication is to
supply_ Legal Practitioners with a
reprin£ of these Rules of Court,
Regulatibns under Act of Parlia-
ment, By-Laws,. ete., which are of
general interest and 'przictica.i
_ utﬂitjr, immediately after publica-

tion of the Government Gazette.

A WORK THAT SHOULD BE IN EVERY
LIBRARY.

LAW BOOK CO. OF N.Z., LTD.

ELECTRIC BUILDINGS, 52 FORT STREET,
AUCKLAND.
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The New Law of Property Acts 9
Lucidly Expounded and Exhdastivély Indexed

- The
NEW CONVEYANCING

SIR ARTHUR UNDERHILL, LL.D.

| &

BENCHER OF LINGOLN'S INN, end . :
SENIOR CONVEYANCING COUNSEL OF THE CGURT.

A 2R3 O DM MR

Part I. General Survey of the Acts.

This outline of the New Legislation gives the Practitioner in piain language the
effects of the new Statutes and explains at the very outset many points which
might otherwise remain obscure.

| Pa'__r't' II. The Acts Reprinted.

The main Acts are reproduced since it is realised that the Profession will con-
stantly need to turn to these and study them in.their actual form.

Part IIl. Analytical Tables.

These are of enormous value as they enable the Practitioner to refer to a section
of a Consolidated Statute and to read off simultancously the appropriate section of
the Consolidating Act. : ’

Part iV. 100-page Subject Index to the Acts.

Without this master key t0 a mass of strange and unfamiliar legislation it would
be practically impossible for the Profession to become acquainted with every
phase and detail of the New Acts. '

Price 43s. 6d. Postage 1s. extra.

Butterworth & Co. (Australia) Limited
49-51 Ballance Street, Wellington, N.Z. Box 472
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