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EDITORIAL. 
LONDON LETTER. 

The London Letter which appeared in our 1:lst 
issuc forecasted some penportraits oi the leading 
English Judges and Counsel. It appeared to us 
t,hat New Zczdlnnd !nwyers who with the fewest cx. 
eeptions hove not seen and will not SW or know t,heir 
English contemporaries would wclcomc a description 
of the physical and meutnl idiosyncrasies of the lead. 
ing members of t,he English Bench and Bar. I~xer 
Templsr, than whom it would be d%cult to imagine, 
lnwycr ax1 writer as he is> a man more fitted to sup- 
ply the want. has nndert~akcu t,he task of writing 
them l-lp. Those of us who practise at, the Bar 
em in a general map gather a, fair ides of the men- 
tal cnlibre of those Judges vi-hose written reasons 
we stndy but we know not whet,her they be old 01 
>70unp stout 07 lean, or in more <encml words. what 
liind of men t,bey be. Of the I&n-. until the happy 
miral of Inner Tcmplsr through these columns we 
nwe eompellcd to imagine t,hc like of its individual 
members from what we read from rcfcrcnces in the 
London dailies. Thus whiic we hcnrd much of Sir 
Edward Marshal Hall as he defended some murderer 
w nerer knew- much of t,he great Equity leaders oz 
eren the leaders in the King’s Bench. From the 
letters now in hand readers are assured of an ex. 
eeptional opportunity of s “close up” view of tht 
great men of our profession at Eome. 

From the candid manner Irocr Templar de& 
with ihe rwious subjects we may rest assured hhal 
his Tision of them is clear and through him trie shal! 
see clearly. 

THE ATTORNEY GENERAL. 
Wit,h the retiremel~t of Sir Francis Bell, G.C.M.G. 

KC., the high office of Att,omey General falls vacam 
and already rumour has placed the mantIe of offict 
on many willing and a~ few unvilling shoulders 
17~ expected to hear nothing until after the Gen 
crul Election as the appointment is a poli:ieal one 
When the appointment is made we trust, that a ma1 
high in the profession will be chosen. The profes 
sion needs in its Attorney General a man who wil 
take care of its interest in Parliament ald who wil 
protect it from the foolish attacks which sre fre 
quentiv dangerous t,o which it is subjected. The Bt 
torney General is the medium between the Bench ant 

the Bar and any morement emanating from the lat- 
t,er should find in its leader a ready and willing 
Counsel. The profession Ioses nothtig in our opin- 
ion from the fact that the Attorm=y General is not 
a member of the Lower House. On the contrary it 
seems to us that if the Government select the best 
m*n available and he probably would not be fo’i.xuZ 
in the Lower House t,hen the Government, the public 
and the profession are the better served by his elwa- 
tion to the Upper Honse whence he oan perform his 
high office. 

COURT OF APPEAL. 
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The majorit- of the Court (Sk, Reed and Adamr, JJ) 
stout c..,. and ost,er 3. aisscnting. CmnP t” t,,c eoneiusior 
thnt it n-as a dcfcne” ma the aeeusea were therefor” ac 
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to wnl-4.9. No previous aemana c’f any kind hsd been 
made by piaintiE Bank on defendant, ana appamntip this 
was the first intimation he had reeeirca from the Bank 

ana that the land eomprisea In-it RBS charged with pa-pent 
of the sum of %SSi-D-9 nith interest thereon from the 30th 
September 1924 to day of payment st the rate of 8 per 
oent. per amum. By the eonsent of the parties this spec- 
ial cnSe has been statea asking the aeoiaion of the Court 
on certain questions of law. 

third mortgage to the Bank and the taking: by it of a new 
second mortgage n-ithout the kno~~ledg~ or consent of de- 
fendant entitled defendant to rcouire his mortirsee to be 

him and the B3ink n-as one of @Iarantee; that his position 
in law is that of S”IetV that he Entered into his contmrt 

tIBCt, and that? as the contincf between the Bsnk‘and Smith 
was rescinded bT the Balk. ana 3 ner eontraet substitnted 

thus be seen that this qu&ion of isn ;eall): turns upon 
the eanstruction of the contract betreee the Bank and 
Defendant. and it will be neeessam in order to determine 
the question to elosclv examine the terms of the doeu- 
merit: 

The mortgage is on 6r printed Bank form, vhieh is headed: 
“ (To be used nhore 3. third party mortgages freehoid isnd 

to SeCUre the awxunt Of h customer) ” 
“Nemaranaun of NOrtgagE.” 

lfter reciting that dcfend~nt is the registered proprietor 
of an estate in fee simple of the land, and describing the 
land. it eontains the foiion-ine recital:- 

“And vher&s Saul &ith keeps an amo,mt with 
the Bank of Ncn- Zealand and is nom indebted to 
the Bank on such account in a certain sum of monep 
and map hereafter become further indebted to the 
Bank in other fuilis of mone7, and whereas in con- 
sideration of the Rmk seeepting and acting on thir 
seeuritp ana of 0Iq; loans ndvanecs discounts or other 
banking oeeomodation which map have been or map 
hereafter be made to the said Customsr by the Bank 
and in consideration of the Brmk% forbearing for one 
calendar month from the date hereof to press for pap- 
merit of past sdvaneer. . I have agreed that I 
shall secure in msmcr hereinafter appearing the per- 
merit t” the B%lk on <livrinnd made on n,e of a,, ana 
every S”rnS ma mm of Monet that map at the time 
of msking such deimnd be &x owing or payable by 
the said Cnstomer to the Brink on anp aeemnt mhst- 
SoeYcr. ba.t so neverthe!ess that I am not 
5-i these r)rexnts to ho nersondh liable far such 
ggments. J-r 

_ . 

The dooeument then prow&: “Nov therefore and in 
pursuance of such agreement, and in eonsidention of the 
premises I do herebr eorennnt with the Bank as fo,,ows;” 
Then follow isle usual co\-enants in a mortgage to keep all 
buildings in repair, to insure, to pay rates and taxes, tc 
ensure the Bank aeainst all charms on the land imnosed 

the mortgage eoUators1 herenith hereinafter ;eferreC 
to) then and in any or either of such cases it sha,I 
be ladul for the Bank forthtitk 01 at any time there. 

TNIGHTLY NOTES. xonxxlber 10, 1925. 

after.to exercise such pmer of de and ineidentd 
povuers as are in that behalf vested in mortgagees by 
the Iana Transfer act,” etc. 

me other re1e*ant provisions Of the mortgage are e*anses 
i, 8: 11 ana 1p ana the conchding woras creating the charge, 
VhiCh is 3s follows:- 

“6. That tF,e relation constituted by vitine of these 
presents shdi ns between me and the Bank be deemed 
for all purpoies that of 3 principal ob1igant and Ilot 
that of a surety, and in psrticular the foliowing pro- 
visions shall apg!p, namely,--(a) The Brink map grant 
tirce or other induigenee to or eompound with the 
said Customer. .nirhout disehsrging or sEecting 
this seeuritr :’ etc. 

“8. Th&‘these presents shall be a running and eon- 
tinning security so long ns the relation of banker and 
~ustomei shnli subsist between the Blink and the said 
customer irrespective of any mm that map be pcxid 
to the credit of the account of the said mstomer tith 
the Bank and notrvirhstanding any settiement of aa- 
count or any other matter or thing wha.ttSOever sncb 
security shall rennin in fuii force and e2;tend to cover 
any sum of money which may hereafter become owing 
from the said customer to the Bank until a final re- 
ieasc of this sceurity sidi hare been executed by the 
Bank.” 

“And for the better securing to the Bank the re- 
payncnt in msnner sforcxtid of 311 monep (inchding 
interest) which it is hereinbefore recited should be 
secured and also all money (ineluding interest) which 
it is hereinbefore provided shall be ineluded in this 
security I hereby mortgngr to the Bank 311 my estate 
and interest in the aid land above described.” 

The oni? other domment which it is necessary to set out 
in fuli i6 the reiease of Smith’s third mortgqe by the Bank, 
dieh 2s in the foiiming terms:- 



SIN J. dissented rind earn” t” the eonciueion that the 
plaintiff iappeilantl should have bcun n”nsuiteii. This 

This PBS ZL case ststod b.r Mr. Justice Berdmon ZE Pre- 
sident “f 5 C”inpenssti”n court for the opinion of the 
Supreme court under S‘eetion 6s of the Publie W”rkr set 
xm. The ckiimaflt is the owner of certain freehcid ma 
leasehold iand “n the banks cf the Ohinemuri River, and 
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sill3 J. resoinaea a. e”ntIact for the de of B farm pro- 
mty and certain live and dead stock on the gronnd Of 
nnoeent misrepresentation. The form of the Judgment 
“as settled by him in Chambers. ae made the foilorring 
remarks Of interest ana use to the profession. 

G.Tgt?nt for plaintitf. 
M. J. Glesson far aefenasnt. 

SIM J. said: In dealing with the question of the terms on 
vhieh rereission is to take piace the ease must be treated: 

think, as one of innocent misrepresenrxtion. Mr. Sargent 
tdiell on the ease of Svaine v. XIart 7 Ch. D. 42 as an nu- 
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PROFESSIONAL ETHICS 
(Coneiuded.) 

33. 

gmwing O”i of the empio&mnt. (3) The customary 
charges of the Bar for simllsr services. (4) The real 
amount involved and the benefits resulting from the 
services. (5) Whether the compensation be contingent 
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LONDON LETTER. 

The ‘Temple, London, 
August 19th, 1925. 

dy near K.Z.: 
Let IIS now. “according to plan,” be personal. It 

vonld DC permissible in caricature. but in caricature 
,nly, to depict the Lord Cher~cellor and the Lord 
:hief Justice respecti\-cly as the Long and the 
Short of it,; and n disappointed litigant might neat- 
,)?> but uot aptly, say of the Lord Chancellor “This 
s a bit thin,” and of t,hc I~ord Chief Justice “This 
5 a bit thick” In the mat,tcr of dimensions, Lord 
>svc is certaiulv slim and Lord Hewart is as CUP- 
xinly stuvdp; i;l the mat,tcr of politics the former 
us my conception of Tory exccllenee and the latter 
.s the perfcetion of Libwxl thought. In neit.her 
nan, honcr-cr. is the physical or the political ehar- 
xter of great moment ;’ the judicial tempwament 
nd the int~elleet~nal type 51’6 the ehnracteristics of 
ihe t,wo widely differeat. personalities which call 
Ear cooumer.i. Observing. iu preface, that both are 
rcrit,able &nts aud that in both arc forces of such 
momentum as must inevitsbly hax carried them 
to the highest peak iu any profession, let us take 
them one by enc. 

I suppose t~here are people who still think effee- 
tionately of t,he Lord Chancellor as “George Cave.” 
bnt~ I feel almost blasphemous in even re-echoing 
the familiarity. Though I remember him well as 
an ad>-oeate and at a political crisis of the last dc- 
axle. was in singnl.arlp intimate touch wit,h him for 
a brief moment~, I &se always looked upon him as 
son&h& of a god; a rerp beneficent and invari- 
ably kindly deity. &rested wit,h such ssperhuman 
pov;ers of mind that, hc need make no display of 
any powers at all to eficct his impression. In the 
now nnbclicvab:y calm rind trivial days of the past. 
when ‘our bones of eontcxtion as a polit~ieal people 
xere rro?hin- more exiting than Education and 
Licensing. iifell to Lord Cave’s lot to be adroente 
of “tbc Trade.” Can you recall Xr. F’unch’s par- 
lian~e&y sketch of him in a bacehie eha~raeter: 
and the dlranghtsmm’s c:cwr but imu&~- touch by 
which his essentially genial smile was made ex- 
ecssiwly jdrial aid rhc fnce of a fatherly aosei 
was mndc the face of a friendly p~;blicsn? For all 
its misleading but legitin;a~te pm-version_ it was and 
rf:uains for me the best porirait of him ever pub- 
lished: and it sur?-il--es_ not for its ephemeral point 
of pnriiamcntary bearing: bnt for its essential hum- 
our in as much as humoar consists of t,he apt but 
violent juxt,aposition of absurdities. Association 
with the beer business leaves fern people int,rinsicnl- 
ly and utt~crly rcspcctable; bat not,hing. not even 
malt and hops, has failed to desire B definite i-e- 
spceiabi1it.y from an association with Lord Care. 
To his allxs he is so perfectly7 to his opponents he 
is so damnzbl)*, .honest; and by the tinal tribnnai 
at the day of judgment I hare no doubt what.ever 
that he will be pronouced to be the complete rea- 



lisat.ion of what ?rlatt,hew Arnold so highly spprais- 
ed, under the tit,le of “sweet reasonableuess:~ 

He speaks quietly and he argaes still more quiet- 
ly. I should thus condense his formula: “Now 
my contention is that two and t,mo mekc four, bnt 
I should like you to be quit,c certain abont it before 
you take it fron me. It may be that, I an vxong_ 
and that t,svr-o and two make fine. You find by the 
prooess of addition that t,his is not so? Then let 
us be very careful t,o see whether. perhaps. the truth 
lies with those who argue with co:nrietion t,hat two 
and two make three. Should we be forced to the 
conclusion that this view also is erroneous then, 
I ilxline to suggest. it does rather look as though 
t,hhe view for which 1 contend is the right one.” He 
has no gestures, except upon passing from one point 
to the n,xt to put his glasses to his eyes and st,ndy 
his notes: as if to say, “there seems to be little 
room for doubt upon t,hat point.; I wonder if there 
is more room for doubt upon the nest?” I am 
soi-~‘y to base to resort. to the hackneyed and now 
distorted term: but in att,itude atid manner Lord 
Cave is; inevit~sbly, “the lxrfeet gent,leman.” To 
see him in t,he House of Lords is: you can but feel. 
to see him at home, head of the family with all his 
relatives and friends ga~thercd round him, sunning 
thenlselxs in the bencvolcnt stnmsphere which he 
esudesl comforting themselws in invariable wisdom 
which he presents, avoiding bothers by reason of 
the same peace which he bespeaks but sheltering 
themselres behind the formidable st,rcngth which 
he modesdly cont,ains. This being the personality, 
I need hardly tell you that in his days at, the Bar, 
scent thongh they rere on the Chanecry side? he 
was. when occasion dclila:ded, at once the least im- 
pressn~e and the most dcstructiw cross-examines 
whom liars had, for their sins- ta answer. For. tht 
rest,; if I had t,o choose a father, and my present 
one was not arailable, I should without a moment’s 
he&&on choose Lord Cave. I doubt if he wouli 
refuse me the boon, because I doubt if he is eapnblt 
of refusing any claim upon himself alone. 

If Lord Hewart was looking about for an adoptei 
son and chose me, I should be terrified. Indeed 
when his friends asked to see this newly aequirec 
son of his, the Lord Chief Jnstice x\ronid with t,nlt? 
and point reply: “Excessit, evasit, erupit.” SC 
markedly does he assimilate and coneectrate in him. 
self, and upon you. all the dynamic forces in th< 
room, Court OP vicinity, that you feel empty, 81 
anaemie weakling; utterly vit,hont confidence. -\I] 
merely imaginary contact with him has; at this mo 
merit, upset me to the extent t~hat I am confusei 
as to tlie order of Cicero’s three rerbs and havt 
rery possibly failed to re-anxnge them in the righ 
sequence. It is in the matter of words and in tht 
department of language that Lord Hewart is SC 
formidably, drsst~ically perfect. Iu matters of eon 
duet and in all aflairs and relations of life, I ha.1 
no doubt he would be least alarming s,nd most ae 
ceptable; his symlxthy ie as cngaging as his.uttcr 
anee is iutimidating. Some dozen fears ago: IThex 
he was of no known a?.count at the Bar. he led ml 
in the defence of a -wry anxions ease: our la: 
client, a man of high professional and social stand 
ing in Manchester_ stood in t.he dock at St,sffor( 
&sizes upon 8 charge of corxnptiou in reference tc 
the selection of contra&x to execute B x:ery nxlu 
able a,nd enviable contra,ct. There ,%-as one hop 
only, and with that judgment> which helped to II& 
Lord Hewart once the backbone of a~gownment 
he elected to rely upon it alone, bwung all othe, 
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goats. But it was not by that mere election that 
e secured the acquittal; it was by his final speech 
jhieh was a short one upon what had bceome a 
hart issne. tivcry word wxs the right word, and 
here was not a word too many. Together the words 
ombincd into one symmetrical and graceful form, 
sat each carried its separate, indivi&al force and 
ach drew the hearer one degree further into sym- 
pathy with the advocate and his cause; and at the 
‘cry moment when I, and no doubt the Judge and 
he Jury, began to ask ourselves whet,her the effect 
lpon us of the argument mig? not possible result 
ram the arguer’s ovn conrrietmn and possibly blind 
onpiction, t;he adroeate suddenly passed from the 
oan in the dock to a reference to himself. I be- 
icre it is ouly the sweeping events of the war, in- 
er\-mung, which hare brought me to forget ahnt 

then felt to be unforgettable phrases; the para- 
lhrase is, “if I gave allowed my personal sympa- 
hies, stirred by nothing else than the reasonings 
rhich I have recapitulated_ t,o over-colour my lang- 
iage or to over-emphasisc my arguments, I pray 
:ou not to let that, be any disadvant~age ta the ma4 
II the dock. An advocate should, it is true, be at 
ieart dispassionate: but in the preparation of this 
:ase I have felt so orrrwhelmingly the pressure of 
:hc indications of innocence and, correspondingly, 
:he tragedy which a conriction would entail, that it 
nay well be that I have expressed t,he arguments 
II my client’s favour l~ess forcibly than I have ex- 
&lined my personal impression 01 their strength 
lnd effect.” Conceive t,hat obserration, put in rhe 
xiefest, but least resistibic words, inserted at t,he 
xiitienl moment of n masterpiece of advocacy, and 
you w-ill not, be surprised that a slight doubt; in the 
iecuscd’s f~vo-onr, became a “rcasonahle doubt” for 
111 the practical purposes of a direction to a jury 
lnd tne jury’s verdict. 

If the foregoing account is it little ponderous, a 
lriiie tw exact, and wanting in simplicity and natea; 
a.lness well, so is Lord Hcwal-t in Court. 
t mm of tremendous weight, and he cannot ever 
quite shake it off: he is a man of the rery nicest 
humour: innate. but. as a Judge he is too impregnat- 
:d wit,h the laayer’s art,! acquired, to be able to let 
the hunour have its full play in humanisiug him. 
Indeed, I inelixe to fear that his self-teaching and 
his s&-discipline in his profession may have elimin- 
ated from his natural hnmonr all but t,he wit of its 
expression. If this be so, and if it, be the fact that 
he produced in himself so thorough an advocate that 
nothing else can produce in him a thoronghiy judi- 
cial Judge, he is pre-eminently the victim of his 
own astonnding rirtues ! It is probably t~rue to 
say that., in his deliberat,e meaenres of long years to 
achieve the heights, he has incident~ally eliminated 
from his constitution and style by grim determina- 
tion and labo%xs effort much that would have 
served him weli now he is at the heights. But a 
man cannot put his i&dental qualities on deposit 
at a ban& to be drawa nlxm when they ma? be mol‘e 
suitably laid outs: if he is set npon a pnbhc career, 
they must either bc such qualities as fonvard it or 
else be jettisoned. 

Lord Hewart. is; in phpsique. bulky without being 
stont: as he is> in demeanour. fierce wit,hout being 
fnrious. 
DerfeeTion. 

Iiis after-dinner speeches are Eg;yasoaf 
and he lores makti,rr them. 
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case, there w-as malice in him: he eoald and would be 
poslt,lvely diabolical. It is a very fortunate thins 
that his tendencies are all in favoun of abstract jns- 
tiee; if he goes wrong on this score, it is net often 
and it is because he has not list~cned long enough. 
patiently enough and tolcrant~ly enough, to hear both 
sides of a case and know enough about them to be 
snre of the right one. He is a xry great man, with a 
few marked but not very dangerous faults. He 
may quite probably come himself io reeognise his 
shortcomings 8s a Judge; if and when he does, he 
will set about to remedy them and he will undoubt- 
edly succeed. He will then be great! Eden among 
Lords Chief Justice. He has a senms, if genius 
be accurately defined as the infimte capacity for 
takiig pains and achieving a brilliant result. 

Let us turn to a man more like oursel~~es, more 
typical of 211 our own faults and virtues. The 
Master of the Rolls is regarded by all as a familiar 
friend, and nis case illustrates t,he truth of t,hst~ dis- 
mal maxim that “familiarity breeds eoutcnrp:.” The 
name of Pollock carries its ow:1 distinction amongst 
men of the law, but I think it may have been more 
kmbarrassing in his career t,han helpM to t.b~ pre- 
sent Master of tile Rolls who is said not to be of 
the first’ flight amongr lawyers. He is of a fine, 
ascetic appearance and of n profound courtesy; he 
has individnal gifts as well, which, t,hough they are 
taken for granted in a Polloek. must have nrouscd 
immediate interest and admiration in a Jones. He 
is devoid of genius or any other Oiympian quality; 
but he has all those human rirtues which a-e re- 
quired of a, good man, a good neighbonr, a good 
squire and (as his critics are beginning to discover 
with some eonstenlat,ioil_ hncing icgard to t,he de- 
gree of t,heir c,riticism) a good .Jndge. He has had 
his st.niggles, like the least distinguished of us. and 
ha suffered his share of failures. like the most or- 
dinary of us. His promotion to his high office was 
subject of much hostile renmrk. notably in t,he I,on- 
don “Times”; there has been no recurrenc~e of this 
antipathy because he has given no occasion for it. 
Indeed_ while ot,her Lord Justices of Appcni. feel. 
ing secure in their repatat,ions. have taken things 
t.oo easily and hare Eden fallen. on ocensiou. to some- 
what distracting and ineonr-enicnt dissension with 
Judges of First Inst~nnce rind also amung themselves, 
the Master of the Rolls has beea so actively and per- 
sistent,ly devoted to ,Qstifying his appoint,mcnt 
and confounding his cntuzs that KC come to think he 
may prove, aft,er all: t,o be actually as veil as for- 
mally the foremost of the Appcllaie Judges. These 
are: yen will remember, Lo& Justices Bankcs. 
Serutt,on, Warrington. Atkin and Sargant: vith 
whom is associated &o and also vi11 come under 
re~~ierv in the nest of these personal Ictters_ the 
President of the Probn?,e, Divorce and Admirsltp 
Di&ion. Dnke, that xx_ and Lord X!wrinle. 
that is: is the most suitable of t~hem to be coupled 
with our Master of the Rolls. for sheer manliness. 
upstanding calibre, very lewl-headed normalit::; he 
was a greater adrocate. of course, and: at date: 
stands upon the record of professi&al opinion as 
the greater Judge. We vi11 deal with him in a 
fortnight’s time; enough for the moment to say 
that Lord Merrivale and Sir Erxcst Polloek are fine 
men and great gentlemen, but. that. if a comparison 
could be made which was in no w-ay odious. Sir 
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TheHon. T. W. Hislop, M.L.C. 
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ngainat assignments Of bare rights of setion or Ins-O rights 
to litigate; but am proparty to ,VhiCh the right of assign- 
ment is in&dwlt. 
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CONTEMPT OF COURT. 
(Contributed) 

The recent decision of the Court of Appeal in the 
“Snn” Contempt Cases will have a far-reschin,g 
effect in the Ne-wspaper world. By a ma,jorit,y of 
three to two the ‘Court of Appeal has held that it 
is contempt for a Newspaper to publish in its re- 
port of a trial the following paragraph : 

“From under her brown hat the nitness 
spared many quick smiles for the accused.” 

The first. point to be noted is that the Crown ndmitt- 
ed that t,he statement was literslly trne in that t,he 
witness did wear R brown hat, and she did smile frc- 
quently at the prisoner-presumably there xvas noth- 
ing noxious per se in t,he combinat,ion of the 
browir hat and the smiles. 

The real point of divergence between hhe learned 
Judges is that the Judgment of t,he minority asserts 
the principle that any true statement of fact is per- 
missible in r2 report of Judicial. proceedings, well 
though that t,rne st,atement leads to a,n irresistible 
inference of bias on the part of the witness whose 
evidence is reported. That of t,he majority as np- 
pears in the Judgment of 211r. Justice Sim RSSC~~S 
the principle that if a statement of fact is made in 
sneh a way as to insinuate a reflection on t.he charae- 
ter and conduct of a witness it is not permissible. 

It is obvious that th- principle enunciated by the 
majorit,y of the Court of Appeal must place report- 
ers and sub-editors on the horns of a dilemma. 
4ssume for the moment that a witness points a 
finger at the prisoner and shouts “that he alnays 
was zi rogue,” is not t,hat a .statement of fact. but 
does it not also in the words of i\lr. Jt:stice Sim 
“reflect on the conduct” of t~he witcess nr shoxing 
that he is actuated by bias t.ownrds the prisonw. 
The case has often happened when a witness in the 
box makes some gesture of contempt towards the 
prisoner. Is t,hat fact not to be reported, becansc 
inferentially “it reflects on the conduct of the 
witness” by irre&ibly leading to influence of bias. 

It is submitted t,hnt the true principle is that 
laid down by Mr. Jusiice Ostler-any stakment of 
fact is permissible even though that staiement leads 
to an irresistible inference of bias on t,he aart of 
the witness. 

With all deference it is submitted that some 
peculiarity of t,honght pzr?-ades the minds of thr 
majority of the Court of Appeal as to what is a 
statement, of fact as dist,inguishcd from eomment~ 
This is strikingly exemplified in the following: pa 
sage in the Judgment of 311,. Justice Sim: “A state. 
merit that. the witness when givi-ing her evidence ap 
peared to be biased in favonr of the accused woulC 
be only a statement of fact.” This passage sure$ 
ignores the difference bet,ween a statement of fae 
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.xd n statement of an inference drawn from proved 
‘acts. To say that a mitness smiled at the prisoner 
s to state a fact. to say the nit~ness appeared to be 
ksed towards the prisoner is to draw an inference 
ram a proved &et, namely from the fact that she 
:xniled at the prisoner. The right to draw the in- 
ierence rests solely with the Jury. Because the 
witness smiled at, the prisowr she is not nee~ssarily 
)iased in his favour. The smile may be due to a 
new ner’rous habit. or may on the other hand indi- 
:ate friendship. It is because of this that a news- 
?aper must allnays confine its report to mere state- 
nents of fact and not extend the report to infer- 
mccs from those facts. Bias can never be a mat- 
:er of proved fact, it is alnays a matter of infer- 
rnee from proved facts. 

The Judgment of Xr. Justice Sim even proceeds 
‘urther. It st,ates that if the report suggests to 
:he intelligent reader that the witness displayed a 
Gas in favonn of t,he accused; this wonld interfere 
.vith a fair triala rind (inferentially) is therefore 
:ontempt. What is to happen, however, to the un- 
Iortunatc reporter if in the course of the proceed- 
~ngs n witness pulls onto a pistol and zttemps to 
shoot the prisoner or spits a,t him in the dock? Al- 
;hough every member of t~hc Jury sees these ac- 
ions t,hcy arc to bc veiled in secrecy. The general 
?nblic must not know t,hcm bceansc to an intelligent 
reader they may snggcst bias. This situation is 
:rnlp Gilbcrtian when one rcalisrs that the report 
monk1 only state for the inform&ion of t.he general 
pnblic what, every Juryman must have seen with his 
zlwn eyes. 

Is it not a true principle in law as well as in life 
that, the trut,h is the best policy. So long as the 
report is B true and accnrat~e out of f&s which 
the Jury must have seen, should it not be privileged? 
Indrcd. as Mr. Justice Ost,ier observed “in such a 
case a f+ir t,rial is note prejndieed because .Judge and 
Jwy have nlready themselves observed the facts 
SMed.” 

No Barrister in New Zea&d w-it,h any sense of 
responsibilit~y would’countcnance with any appronl 
whnl has been termed “‘trial by nemspapw.” and in 
justice t,o New Zealand newspapers it mnst be stated 
that very few have e-er attempted to bring about 
such a state of a,ffa.irs. Severtheless. t,o cse the 
words of Xr. Zatice Osiler “it is so nnportant in 
the pnblic Interest than t,here should be no restrie- 
tion on the right t,o pnblish a report of all the facts 
that t,nok place during t,he coarse of tori&” that it 
must be a matter of ala-m to t,he kg.31 community 
when the Court of Appeal (by a slender majority) 
a,Xributcs to itself such a drastic porn-cr. The law 
of conl.empt is Judge made and t,he Judges alone 
decide how far the~~will extend it. In such a case 
the more fact, that two Jnd-ges dissent from t,he views 
of the majority wolild rnisc the gravest doubts as 
to the wisdom a,nd expediency of the nlt~imate deci- 
sion of the Court. especially when it is borne in m&d 
that, no appeal lies from that decision. 

Bmidst all this divergence of judicial opinion it 
must be borne in mind that a basic principle of Eng- 
lish jurisprudence enacts that Courts of Just.& &all 
sit wiih open doors and hence the public has a right 
to cxpmt i? true and aecni-ate secount of what takes 
place therein. It is submitted with respect t,hat 
the Judgment of the ma.jori~y of the Court of Ap- 
peal tends to ignore this bssx principle and eonsti- 
tutes a real danger in attempting to circumscribe the 
liberty of the Press. 
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