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LEGACIES.: —The Salvation Army

The work of the Salvation Army never ceases. Tt is not only that hour by hour, and day by day our ae-
tivities go forward, but the Army never ceases im this—tihat it is always spreading out into new flelds, embracing
new nceds, undertaking new departures, grappling with new problems, and bringing light and help to new people.

In New Zealand the demand is such that four Rescue Homes for women, seven Maternity Hospitals for the
vofortenate, ten Childrens' Homes, four Industrial Homes for men, iz addition to many Samaritan posts, are
always operating for the benefit of the needy. .

The call of the distressed in India, Java, and datkened Africa, is ever with us.  The sick, maimed and blind,
come to us for relief.

When approached by those desiring advice regarding the dispossl of their property or making a will, would
you kindly remember the claims of THE SALVATION ARMY. ’ -

COMMISSIONER HOGGARD,
BOX 15, TE ARO, WELLINGTON.

FORM OF BEQUEST.

I GIVE, DEVISE AND BEQUEATH to the person who shall at the time of my decease be Chief Officer in com-
mand of The Salvation Army in New Zealand or suceesser in Office the sum of £ : o to be used,
apphed or dealt. wWith in such manner as he or his saecessor in Office for the time being shall think fit for the
genoral purposes of The Salvation Army in New Zealand (£l in name of particular place in New Zealand if de-
sired) AND the receipt of such Chief Officer shall be good discharge.

J. S. BARTON'S
COMPANY'SECRETARY

THIS WORK CONTAINS.
THE N.Z.LAW & THEPROCEDURE

TORTS

" Many - reputations have been damaged

through the use of inferior office stationefy.
Letterheads badly printed on poor guality

paper cause legal firms much annoyance.

We will avoid

| | An Action 1n Torts
For the Formation and Operation of a Limited By printine Légal Yiettorheads on first-grade
"Liability Cowmpany b_oth Public and Prvate. The-

Bond Paper at very moderate rates.
Author has the advantage of a wide experience and '

Bend us a specimen of your letterheads, and

qualification in ~both Law and Accountancy ; state quantity required, and we will quote,

hence THIS BOOK ANSWERS THOSE
QUESTIONS ON COMPANY LAW A
PRACTITIONER 1S FREQUENTLY ASKED

postage paild.

- Warnes & Stephenson,

LIMITED,
LAW PRINTERS,
(Printers of ‘‘Butterworth’s Fortnightly

PRICE 25/-; Postage 8d.

BUTTERWORTH & CO. (Aust.) LIMITED.
4951 BALLANCE ST, WELLINGTON.

Notes.””)
127 Tory Street - Wellington

CHARITABLE BEQUESTS OF AN ENTIRELY UNDENOMINATIONAL CHARACTER.
Solicitors are reguested to remind Clieats of the BRITISH & FOREIGN BIBLE SOCIETY wien their Clients
desire to leave charitable bequests of an entirely urdenominatiomal character. This Society issnes scriptures to
all the world in 572 languages. ‘The prospective world expenditure for 1925 is £450,000. 12/1 in each £ must
pe supplied by veluntary contributions, TORM OF BEQUEST: ‘‘I bequeath the sum of £ sterling
to the BRITISH & FOREIGN BIBLE SOCIETY, N.Z. Agency to be paid for the purpose of the said Society to
the Secretary for the time being, Bible House, Wellington, whose receipt shall be a good discharge for the same.’’

»>p-
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Buttermorth’s
Fuarinightly Notes.

“OFf Law there can be no less acknowledged than
that her seat is the bosom of God, her voice the harmony
of the world ; all things in Heaven and Earth do her
homage, the very icast as feeling her care and the
greatesi as not exempted from her power.”’

—-Richard Heoker.

The Editor will be pleased to receive manuscripts of
Articles for consideration and any suggestions with regard
to the development of the Paper. :

Address all communications:—The Editor,

Butterworth’s Fortnightly Notes,
49-51 Ballance Street, Wellington.

TUESDAY, NOVEMBER 10, 1925,

EDITORIAL.

LONDON LETTER.

The Tondon Letter which appeared in our last
issue forecasted some penportraits of the leading
English Judges and Counsel. It appeared to us
that New Zealand lawyers who with the fewest ex-
ceptions have not seen and will not see or know their
English contemporaries would weleome a deseription
of the physical and mentz] idiosyncrasies of the lead-
ing members of the English Bench and Bar. Inner
Templar, than whom it would be difficalt to imagine,
lawyer and writer as he is, 2 man more fitted to sup-
ply the want, has undertaken the task of writing
them up. Those of us whe practise at the Bar
can in a general way gather a fair idea of the men-
tal ealibre of those Judges whose written reasons
we study but we know not whether they be old or
young stout or lean, or in more general weords, what
kind of men they be.
arrival of Inner Templar throngh these columns we
were eompelled to imagine the ke of its individual
members from what we read from references in the
London dailies. Thus while we heard much of Sir
Edward Marshal Hall as he defended some murderer
we never knew much of the great Equity leaders or
even the leaders in the King’s Beneh.  From the
letters now in hand readers are assured of an ex-
ceptional opportunity of & “‘close up’® view of the
great men ¢f our profession at Home.

From the candid manner Inmer Templar deals

with the various subjects we may rest assured that
his vision of them is clear and through him we shall
see clearly. ' '

THE ATTORNEY GENERAL.

With the retirement of Sir Francis Bell, G.C.M.G,,
K.C,, the high office of Attorney General falls vacant
and already rumour has placed the mantle of office
on many willing and a few unwilling shoulders.
We expected to hear nothing untit after the (en-
eral Klection as the appointment is a politieal one.

When the oppointment is made we irust that a man

high in the profession will be chosen. The profes.
sion needs in its Attorney General a man who will
take eare of its interest in Parliament and who will
proteet it from the foolish attacks which are fre-

quently dangerous to which it is subjected. The At--

torney General is the medium between the Bench and

| a member of the Lower House.
i seemws to us that if the Government select the best

- notice of appeal.

Of the Bar. until the happy .

the Bar and any movemeni emanating from the lat-
ter should find in its leader a ready and willing
Counsel. The profession loses nothing in cur opin-
ion from the faet that the Attorney General is not
On the contrary it

man available and he prebably would not be found
in the Lower House then the Government, the public -
and the profession are the better served by his eleva-
tion to the Upper House whence he can perform his
high office. : - :

COURT SITTINGS.

S COURT OF ARBITRATION.
The Court of Arbitration will sit in Wellington on 23rd
November at 10 a.m. .

COURT OF APPEAL.

Stout, C.J. October 10, 1925,
Bim, J.
Adams, T, SURFDALE ESTATES LTD. v. PATERSON.

Court of Appeal—Practice—Rule 22—Security not givem.
This was an applieation by respondent to dismiss an ap-
peal for noncemplianes with: the rules inasmuch as security
bad not been given. On 26th May 1925 appellant gave
Attached to Notiee of Motion filed was
a letter from the Manager of the Sun Insurance Office as
Follvwsgs— . : "
Sun Insurance Offiee, ]
Head Office for New Zealand,
12 Shortland Street,
Auckliand,
20th May, 1925
The Registrar,
Sopreme Court,
Auekland.
Doar Sir,— : )
Surfdale Estates Ltd. v. Patersons No. 8802/24.
We beg to inform you that this Company under-
takes to cxecute and hand to you its bond ik the sam
of €300 . . . under Bule 22 of the Court of Appesl
Rules as security for the costs of the sbove action
and for the due performance of the judgment of the
Court of Appeal. :
Yours faithfully, -
i EVANS, per Manager for N.Z.
On 15tk Angust 1925 a Bond was lodged with the Regis-
trar as security. .

Myers E.C. aed €. A. L. Treadwell for respondent in sup-
port of the motion: The rule ia mandatory. There is no
concession available. Official Assignee v. Holt 1925 N.Z.L.R.
426. The Bun Insurance lefter was not a security and
was not infended =s such. The letier was an imperfect
obligation.

SIM J.: It was not a contraet.

Tripe for appellant conira: The Sun Office letter was™ ‘

equivalent to a eover note. The Court has a digeretion.

The Court unanimously dismissed the appeal in terms of
the Motion. :

8TOUT C.J. said, the other members coneurring, that no
security had been given. . There was no suggestion of .
waiver by agreement between the parties. £15 15s costs
allowed respomdent om the application.

Bolicitors for respondent: McGregor & Lowrie, Aunckland.

Soliciters for appellants: Anderson & Snedden, Auckland: . -

Stout, C.J. Sept. 29, Oet. 20, 1925,
Sim, J. ‘Wellington. :
Reed, J.

Adams, J. THE KING v. McEECHNIE AND WIFE. . .
Ostler, J. :

Criminal law—Sec. 219—Conspiracy—If applies to husband
and wife, . '
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\CROXLEY"
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Spe;:ify a DICKINSON Paper
made at Croxley by
John Dickinson & Co., Limited

The areused were husband and wife and were convieted
of comspiring together to induce a woman to commit adal-
tery. The gquestion was stated by Sim J. for the econsidera-
tion of the Court of Appeal was whether it was a defence
to such & eharge that the parties conspiring were husband
and wife. i

Fair K.C. (Solieitor-General) for the Crown.
White for prisoners.
The majority of the Court (8im, Reed and Adams, JJ},
Stout C.J. and Ostler J. dissenting, eame to the comelusion
that it was a defenee and the aceused were thercfore ac-
quitted.

REED J. delivercd the judgment of the majority of the
. Court and cited Bussell in Crimes Sth Edn. Vol. 1 p. 162 R.
v. McEenzie 75 J.P. 159, Hawkins Pleas of the Crown Bk. 1
Ch. 72 See, 8, Stephens Commentaries 16th Edn. Vol 14, p.
212, 9 Halsbury para. 54¢ Archobald’s Criminal Pleadings
26th Edn. 1417, Hoscoe’s Criminal Bvidence 14th Eda. 520,
Reg. v. Brown 15 N.Z.L.R. 32, J. P. Bishop on Criminal Law
{Ames) Vol 2 para. 187, B. v. Morris 1 C.C.R. 90, Attorney-
General v. Sillern 33 L.J. See. 92,

Stout, C.J

im, J. .

Reed, J. MAYOR ET AL OF CHRISTCHURCH v.
Adams, J. CERISTCHURCH DRAINAGE BOARD.
Ostler, J. :

Drainage Board—City Council—Whether empowered to levy
rate against wnimproved value in respect of drainage.

This was an action in the form of au originating sum-

mons to determine the plaintiff’s Iimitations in regard to
the subject matter of its levy for (rainage rates. The
Court- was unanimous and Ostier J. delivered the judgment.
The facts and question are taken from his reasons:

The defendant Board was incorporated under the Christ-
¢hurch Distriet Drainage Aet, 1875, which Act, with several
ameéndments has been consolidated in the Christehurch Dis-
triet Drainage Act 1907. The defendsni Board’s district

October 6, 8, 1925.
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includes parts of the Counties of Walmiri and Heatheote, the
whole of the Boroughs of Ricearten and New Brighton, and
the whole of the City of Christchurch. . Ir the Counties
the system of rating in foree is on the eapital value, while
in the Boroughs and the City the system in force is on the
unimproved wvalne, that system having been in foree 1
Christehurck City over sinee 1003,  The defendant Board

~has raised five lomns and part of a sixth loan, to provide

funds for the extension of its sewerage system, which so far
has been established only in the more central and urban
part of the defendant Board’s distriet,  This extension is
pow in progress. ~ The interest and sinking funds in cen-
nection with these various loans have been and are raised
by rates imposed on parts only of the Board’s distriet.
The charges in conncetion with the last lean are met by
rates imposed on a speeial rating area comprising the whole
of Christehureh City, the whole of the Borough of Riccartor
and parts of the twe Counties named. For many years
the rates levied by the Board have been levied on the eapital
value of the rateable property in the district. The security
for the charges in conneetion with the last loan authorised
is n rate of a farthing in the pound on the ecapital value
of the rateable property in that part of the speeial distriet
already provided with sewerage, and & rate of 1id. in the
pound on the capital value of the rateable property of that

‘part of ‘the special distriet which the Board proposes to

rovide with sewerage. The area already provided with
sowerage comprises inter alia part. of the City of Christ-

- whurch, and the area proposed to bhe so provided eomprises

inter alia nearly all the balanee of the City. Of the total
aum of £700,000 authorised to be horrowed under the latest
loan only some £27,000 has so far been borrowed, and con-
sequently only a mmall propertion of the rates struek to se-
cure the interest ete. on that loan has had to be collected.
But as more and more of the loan is being raised from vear
to year, the Board’s demands in respect of rates are steadily
ineroasing.  The Board has no power to levy and enllect
its rates itself.  The method provided by its special Act
(Seetion 45) is that it shall each vear by special order make
and levy a Tate sufficient to cover its charges, and & copy¥
of this special order is senmt to the Council of each loeal
anthority in its distriet which is empowered and directed
by the Statute to make, levy and colleet the rate, and to
rema. the proceeds to the Board.  Apparently the Board
under its speeial Act has no power to levy rates otherwise
than on the eapital value, and it has always so levied them.
The latest-loan vas authorised on a proposzl to secure it by
rates on the capital valwe, and hitherto the Christehurch
City Council, althongh for 22 years it has lovied ifs own
rates on the uwaimproved value, has always (with one un-
important execption) levied the rate which it had the
statutory duty to levy and colleet on behalf of the Board
on the capital value. But the plaintiffs objeet to have to
do this. They desire to levy this rate on the same system
as that on which thev levy their own rates, that is or the
wnimproved value; and the gquestion the Court is ealled
upon to decide in these proceedings is whether they have
power o do so.”

Myers K.C, apd Loughnan for City Council,
Sir John Findlay EK.C. and Cuthbert for Drainage Board.

GSTLER J. said that if the Board so resolved the Cilty
Council was compelled to levy all rates which they levy on
behalf of the Board on the capital value and they have no
power to levy such rates on the unimproved value.

Solisitors for Council; Izard and Loughnan, Christchureh.
SBolicitors for Board: Garrick, Cowlishaw and Co., Christ-
church.

Sim. J.
Reed, J.
Qstler, J.

Qct. 8, 20, 1025.
SHEERRATT v. EAST COAST COMMISSIONER.

Tease—Right of renewal—Compensation for permanent im-
provements—Whether compensation to ¢over improvements
effected in ome or botk terms of lease.

Thiz.was an originating summons to ecomstrue certain
clauses in g lease between the parties..  The lease was ol
most identical in terms with the lease construed by the
Court of Appeal in Eells v. Bast Coast Commissioner (19243
N.ZIL.R. 76 with the exeeptinn of the additional words in
black t¥pe in Clanse 7 set ount hereunder:

6. That at the expiration of the term hereby

created should the lessee mot elect to take a renewal of
this least as is hercinafter provided. the lessor shall
pay to the lessee the full value of all ‘Substantial im- -
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provements of a permanent character’ effected unpon
the said land from the commencement of the term of
this demise.’”  (Then follows a . definition of such
improvements.) ““Provided always that the lessor
shall "in no case be liable to pay for such improve-
ments a greater sum than £2 13s per acere eomputed
upon the whole area hereby demised.”’

f97. The lessec shall be entitled at the end of the
term 0f 21 yeurs hereby created to s Tenewal for a
further term of 21 years which lease shall contain all
the ¢coverants and conditions contained herein ({except
the rignt to a renewal for a further term) but with
the same right, limited to £2 i5s per acre ou the ag-
gregate area of the lands demised, t0 compensation
for ‘substantial improvements of a permanent char-
acter’ as is granted under the first term, at a reatal
amounting te the then eurrent rate of intercst on the
unimproved value of the land ete.’”

““10. At least three months before the expiration of
the aforesaid term but not sconer than six months bhe-
fore the expiration of the aforesaid term a wvaluation
shall be made of the then value of the fee simple of
the lands ther imeluded in the lease and alse a valua-
tion of all substantial improvements of a permanent
character made simee the 26th day of January 1901
and then in existenes on the said land.”* . (Then fal-
Iows prevision for the method of muking these valua-
tiens.)  ‘‘A copy of the valuations made as aforo-
said shall be served upon the lessors and on the lesses
not later than two months before the expiry of the
werin for which the losses thew holds the lands.”’

‘11, Bhould the lessee decide not to take a remewal
of the lease for a further term of 21 vears and of such
his decision shall give the lessors notice not less than
threc moenths prior to the tormination of the term
hereby ercated (failure to give such notice shall for
all purposes be deemed to be eleetion 1o take the re-
newal as aforesaid) then at least oume month before
the expiry of the lease hereby granted a lease of the
said land for & further termt of 21 years shall be
sold by auetion to the highest vidder . .. upon the fol-
lowing terms and conditions.”’ {Then follow cer-
tain conditions, ineluding a conditien that if any per
son other than the lessce shall be declared the pur-
chaser, he will within thirty days and before being
admitted into possession pay the amount of the value
of the improvenrents fixed by valustion.)

€412, T such lease shall not be disposed of as sbove-
mentioned to some person other than the lessee . . .
thea the lessee may again within thirty davs elect in
manner aferesaid to aceept o fresh lease as aforesaid,
and if he do not elect to acept the same . . . then
he shall continue as tenant for said land from year
to year . . . untll the lessors shall suceced in finding
an applicant for the new lease, unless prior to the
finding of such applicant he shall eleet fo accept a
new lease for the said further term as afercsaid.™

““16. The lessors thall not nor shall ary of them

be persopally lisble in the performance or observanee
of the covenants and conditions on their part herein
contaived or implied, but upon the breach or nom-
performance or mon-observanee on the part of the
fessors herein comtained or implied the right of the
lessee to rodress shall be limited strictly to the estate
of the Corporatiom known as Mangatu No. 1.%7

Skerrett K.C. and Johnston for plaintiff.

D. 8. Smith for defendant.

THE COURT uanimously decided, to wlopt the language
of Bim J.: “‘The question to be determined is as to the
extent of the right thus conferred. It is clear, T think,
that - the same right . . . to compensation®’ referred to iu
Clause 7 is not 2 right to be paid compensation at the end
of the first term, but a right to be paid compensation at
the end of the second term for improvements offected dur-
ing the first term. Clause 7 is thus the feundation on
which the plaintiff’s right to be paid amy compensation
rests.  Onec it has been established that the plaintiff is
entitled to compensation then, in order to make the right
to compensation cffective, the new lease must contain
Clauses’ 6 and 10, These elauses are in ome semse machin-
¢ry clauses, but, they arc something more, for their intro-
duction into the lease has the effect of making eompensa-
tlon payable at the end of the second term for improve-
ments effected during th second term as well as during the
frst ferm. .

Solicitors for plaintiff: Chapman, Skerreit, Tripp & Blair,
Wellington,

Bolieitors

for defendant:
Wellington,

Morison, Smith & Morison,

- sum originally of £4070,

MacGregor, J.
Ostler, 'J.
Alpers, J.
BANIX OF NEW ZEALAND v. BAKER.

Mortgage—Given by defendant to secure accommodation to
third party from plaintiff—Readjustment of mortgages
between Plaintiff and third party without reference to

defendant—Third party goes bankrupt—Whether defen-

dant released as demand made for first titme after bank-
ruptey. ’

This was a case heard by the Fall Court on admitted
facts. The case is an interesting and important ome. We
publish the facts, but for lack of space only the law
poiet which disposed of the matter in -the defendant’s
favour.  Ostler J. delivercd the judgment of the Court.

One, Sam Smith, was the owner of the equity of re-
demption in a leaschold estate containing- 1068 acres, sub-
jeet to fwo mortgnges. The first mortgage was given in
1607 1o the State Advaneces Office to sceurs the sum origin-
ally of £500, and it was redueibie by instalments of prineipal
and interest amounting to £15 half wearlv. The second
mortgage was given in 1912 to ome, Fargie, to secure the
This mortgage was reducible by
certain instalments amounting to £500, and the balance
was repayable on the Ist July 1918, On the 4th July 1914
the prineipal due under this mortgage had been reduced
to £3570.

On the 26th October 1916 Smith gave a third mortgage
to the plaintiff to secure basking accomodation for himself
by way of oyerdrafi, ard this third mortgage -was duly
registered as No. 35966 in the Taranaki Register. At the
time this mortgage was given, as the case sa¥s, ag part
of the same tramsaction, it was arrenged between Plaintiff
Bauk, defenddnt and Smith that this banking accomoda-
tion for Smith should be secarcd by a first mortgage given -
by defendant te plaintiff Bauk of 117 acres of land ewned
by defendant in Ngaire Survéy District; and on the 6th
December 1916 defendant cxecuted to - plaintiff Bark a
mortgage over this lard, which was duly registered azs No.
36125 Taranaki. Before registration Smith’s and defen-
dant’s mortgages to plaintiff Bank were respectively en-
dorsed as follows and stamped accordingly:—

‘“To be assessed for stamp duty purposes as a mortgage
for £1600. .

For the Bank of New Zealand,
F. Glasgow, Manager at Ohnra.’?
f76/12/16. To be assessed for stamp duty purposes as =

collateral seeurity to mortgage No. 35966 dated 26/12/1918

securing an advance limit of £1600.

For tke Bank of New Zealand, '
) F. Glasgow, Manager at Qhura.?’

On 5th June 1918 both Smith’s and defendant’s mortgages
were stamped to cover a further charge of £1200.

In 1619 Bmith’s second mortgage to Fargic was overdue.
Smith thercfore arranged to borrow £4000 op a first mortgage
of his land to pay off the first and sceond nrortgages. Far-
gie’s mortgage had been reduced to £3070 and the first
mortgage to the State Advances Department kad been re-
duced to £423-0-1, making a total sam due om the twe
mortgages of £3493-9-1. But Smith, with the consent of
the plaintiff Bank, executed a new first mortgage {o the
Public Trustee on the 16tk September 1919 for a term of
five years to sccure the sum of £4000, that is, £506-10-11
more than the amouvnt dud on the two mortgages which
were peid off. The plaintiff Bank, on 16th September 1916,
relegsed Smith’s third mortgage im ovder to enable this
transaction to be carried through, zand on 23rd September
1816 took a new second mortgage from Smith to secure
past and future advances. It wili thus be seen that by
this transaction the Bank allowed Smith to reduce the value
of its sceurity by £308-10-11, by increasing the smount of
the prior charges by that amount. The whole of this trans-
action was carried through by Smith gnd plainti Bank
without informing defendant or referring to him in any
way. Subsequently, on 23rd October 1920 plaintif Bank
took collateral security from Smith over the stock on his
land, again without any reference to defendant. _

On 26tk SBeptember 1923 Smith was azdjudicated a bank-
rupt on his own petition, and has not yet received his dis-
charge. Meantime the amount of the advances he had re-
ceived from plaintif Bank had increased until at the date .
of bis bankruptey they amounted to more than £480¢. On-
the lst Cctober 1923 piaintif Bank sent a letter of de-
mand to defendant demanding paymeat of the amount of
Smith’s overdraft amounting, with interest, to that date
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to £4811-4.9. No previcus demand of any kind had been
made by plaintiff Bank on defendant, and apparently this
was the first intimatior he had received from .the Bank
relating to his mortgage since the date of its execution
nearly seven years before. Defendant eclaimed that his
mortgage had beer discharged by the circumsiances of the
case, and aceordingly om Ist December 1924 plaintif, Bank
issned = writ against him in which it prayed for a declara-
tion that defendart’s mortgage was valid and subsisting
and that the land comprised in it was charged with payment
of the som of £4887-9-0 with interest thereom from the 30th
September 1924 to day of paymen: at the rate of 8 per
cent. per annum. By the consent of the parties this spee-
ial case has been stated asking the decision of the Court
on certain questions of law.

. 8ir John Findlay K.C. and Jobnson for plaintiff.
Skerrett K.C. and Brown for defendant.

OSTLER J. said after reciting the faets at length, on the
decisive point of law.

The first question of law is whether the release of Smith’s
third mortgage to the Bank and the taking by it of a new
second mortgage without the knowledge or comsest of de-
fendant entitled defendarnt to reguire his mortgage to be
released. Defendant contends that the contract between
kim and the Bank was one of guaraniee; that his position
in law is that of surety that he entered into bis contract
on the faith of an existing contract between the Bank
and Bmith for the express purpose of gnaranteeing that con-
tract, and that, as the contract between the Bank ard Smith
was rescinded by the Bank, and a new contract substituted
withowt his comsent, he is therecby discharged. The Bank,
on the other hand, contends that the contraet between it
and defendant was expressly designed ard intended to ex-
clude defendant from the more favourable position of =&
surety, and to render him liable as a principal. It will
thus be seen that this question of law really turns upon
the comstruction of the contract between the Baak and
Defendant, and it will be necessary in order to determine
the question to closely examine the terms of the docu-
ment.

The mortgage is or & printed Bank form, which is headed:
““{To be used where a third party mortgages freehold land
to secure the account of a customer)’’
“Memorandum of Mortgage.”’

After reciting that defendant is the registered proprietor
of an estate in feg simple of the land, and deseribing the
land, it contains the following recital:—

““And whereas Sam Smith keeps an account with
the Bank of New Zealand and is mow indebted to
the Bank on such account in a certain sum of money
and may hercafter become further indebied to the
Bank in other sums of money, and whereas in con-
sideration of the Bank sccepting and acting on this
seeurity. and of any loans advances discounts or other
banking aceomodation which may have been or may
hereafter be made to the said Customer by the Bank
and in consideration of the Bank’s forbearing for one
czlendar montk from the date hercof to press for pay-
ment of past advances. . . . I have agreed that I
shall secure in manner hereinafier appearing the pay-
ment to the Bank on demand made on me of all and
every sums .and sum of money that may at the time
of making such demand be due owing or payable by
the said Customer to the Bank on any account what-
soever. . . . . but so nevertheless that I am not
by these presents to be personaily lable for speh
payments.’’

" The document then proceeds: “Now therefore and in
pursuance of such agrecment, and in comsideration of the
premises I do hereby covenant with the Bank as follows;’’
Then follow the usual covenzats im a mortgage to keep all
buildings in repair, to insure, t0 pay rates and taxes, to
ensure the Bank against all charges on the lawd imposed
by the Workers” Compenzation Aects, and not 1o furiher
morigage the land without the comsent of the Bank. These
covenants are all in the most drastie terms.

Then comes the default clause, in the following terms:—

“*That in case defavlt shall be made in payment of
any of the moneys hereby secured or any part thereof
immediately upon demand as aforesaid or if breach
or default shall be made in the performance or ob-
servance of any covenant or conditlon oz my part here-
on comtained or implied {or comtained or implied in
the mortgage collateral herewith hereinafter referred
to) then and in any or-either of such cases if shall

- be lawiul for the Bank forthwith or at any time there-

after 10 exereise such power of sale and ineidental
powers as are in that behalf vested in mortgagees by
the Land Trapsfer Act,”’ ete.

The other relevant provisions of the mortgage are clauses
6, 8, 11 and 12 and the coneluding words creating the charge,
which is as follows:—

‘6. That tke relation constituted by virtue of these
presents shall as betweenr me and the Bank be deemed
for all purposes that of a principal obligant and not
that of a surcty, and ir particular the following pro-
visions shall apply, namely,—(a) The Bank may grant
time or other indulgence to or compound with the
said Customer. .without discharging or affecting
this seeurity,’’ ete. . .

¢¢8. That these presernts shall be 2 ruoning and eon-
tinuing security so long as the relation of banker and
customer shall subsist between the Barnk and the said
customer irrespeetive of any sums that may be paid
to the credit of the aceount of the said customer with
the Bank and notwithstanding any settlement of ac-
count or any other matter or thing whatsoever such
security shall remain in full force and extend to cover
any sum of money which may hereafter become owing
from the sald customer to the Bark unifil a final re-
leasc of this security shall have been executed by the
Bank.”’

€¢1L. That no personal lability for the payment
of the money hereby secured shall attach to me and
aecordingly mno covemant shall be raised or implied
herein,”’

412, That the moners hereby secured are the same
moneys secured- also by a Memorandem of Mortgage
registered as number 135866 bearing date the 26th day
of Oetober 1916 over section 4 Bloek XIV Aria Suar-
vey Distriet and made between the said eustomer as
mortgagor of the onc part and the Bank as mortgagee
of the other part, and suck Memorandum of Mortgage
and this mortgage shall be read and comstrued to-
gether.”’ :

‘‘Apd for the better securing to the Bank the re-
payment in manner aforesaid of all moneys {including
interest) which it is hereinbefore reeited should be
securcd and also all meoneys {including imterest) whick
it is. hereinbefore provided shall be ineluded in this
security I hereby mortgage to the Bank all my estate
and Interest in the said land above deseribed.”?

The ornly other document which it is necessary to set out
in full is the release of Smith’s third mortgage by the Bank,
which s in the following terms:—

““Received from the within-named mortgagor this
16th day of September 19i9 all moneys seczred and
intended to be -scevred by the within written obliga-
tion im ful satisfaction and discharge of the within
obligation so far as the same effects the land within
deseribed, but without releasing or discharging the
mortgagor or any other person or persons or any other
security or securities for the time being held by the
mortgagee from payment of any moneys whatsoever
remaining owing to it under the within obligation or
any collateral instrument or otherwise.’?

Tt is elear from o persual of the relevant terms of the
mortgage that it is ot & guarantee and does not constitute
defendant a« surety in the ordinary semse, inasmuch as it
is nof a promise to answer for the debt defaunlt or miscar-
riage of another. Such a promise imparts & personal liabil-
ity, aad iz this case it is expressly stipulated that defen-
dant shall be under no personal liability. But nevertheless
it is equally elear that it is a eontraet in the nature of
suretyship, or guasi-suretyship as it was called in the argue-
ment, for the defendant owed no money to the Bank, but

. mortgaged his land to secure momeys advanced to Smith,

and it is obvious that the legal advisers of the Bank were
of this opinion because they sirove by the wording of the
morigage, and especially by the insertion of clause 6 to
provide that notwithstanding the nature of the contraet de-
fendant’s relation with the Bank should be deemed that
of a principal obligant and not that of surety.

His Hoanour held that the contraet must be treated as
one of suretyship with speecial clauses. He also held that
the defendant’s mortgage was to secure all advances made
and o be made to Smith on any account.

It was further held that on the constrzction of the mort-
gage the release of Smith’s mortgage and the taking of
another in its place though without releasing the debt did
not release defendant’s mortgage. . . . . Defendant had
contracted himself out of his rights against the Bank as

. surety.
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Finally the Court decided that as at the date of the

demand on the defendant Smith had gone bankrupt there

| were no moneys owing by Smith to the Bank and conse-
guently defendant owed the plaintiff nothing.

Bim, J. July 14, 15, Oet. 13, 1925
Herdman, J.
Alpers, J. TREMAIN v, MANAWATU DRAINAGE

BOARD.

Practice—New trial—TLand Drainage Act—Iiability of
Board for delay in clearing drain.

This was_an appeal from Stout -C.J. who granted the
respondent Board a new trial on the ground that the ver-
diet of the jury in awerding the appellant £588 15s dama-
ges for negligence on the respondent’s part in allowing a
drair to become choked and the appellant’s land to be
flocded and damaged was both against the weight of evi-
dence and also that the demages were exeessive,

G. G. Watson for appellant.
Gray K.C. and F. H. Cooke for respondent.

HERDMAN and ALPERS JJ. agrecd that the jury’s
verdiet should stand.  In  their reasoms both learned
Judges agreed that the evidence was conflicting and under
the well-known deeisions of which Metropolitan Railway Co.
v. Wright 11 A.C. 152 is ome that the jury’s decision should
stand.

SIM J. dissented and came to the conelusion that the
plaintiff (appellant) should have been nonsuvited.  This
learned Judge made the following remarks with regard to
the Board’s liability in a case of this kind. *‘The duty of the
Board in connection with the clearing of drains is defined
by SBection 25 of the Land Drainage Aet 1008, That See-
tipn is as follows:

‘“The Board shall eanse all watereourses or draing
from time to time vested in it or under its manage-
ment to be construetéd and kept so as not to be a
nuisamce or injurious to health aad to be properiy
cleaned and eleansed and maintained in proper order;
and in defauli shall be liable to the owners or occu-

quence of or throegh the disrepair of any such water-
course or draip.’’ .
It was decided by tkis Court in the case of Pearce v. Mana-
waty Land Drainage Board 31 N.Z.L.R. 985 that the duty
imposed by this seetion was not absolute, and that a Board
was linble in damages only where the failure to have the
drains cleared and ¢leansed was caused by negligence on
the part of the Board. A Bosrd is liable, therefore, ounly
where, to use the language of Brett J. in Hammeond v. St.
Pancras Vestry, L.R. 9 C.P. 316, 322, by the excreise of
Teasonable care and diligence the Board cam and ought to
know that the drains require clearing and eleansing, and
where by the exereise of reasocnable care and skill they ecan
be kept clesred and cleamsed. In Beven on Negligence
(3rd Hdn.) at p. 318 there is 2 quotation from the judg-
ment in a Canadian case in which Cameron €.J. said that
in order to establish liability for damage caused by an ob-
struction in a drain it must be shown that ‘‘the Corpora-
tlon has mpegligently omitted to remove the obstruction
within a reasomable time after kmowledge or notice of the
obstruction, and Injury results to the plaintiff after sueh
reasonable time for removal after sueh kpowledge or notice
has been had by the Corporatiom.”” - That, then, is what
the appellsnt had to prove in order to establish linbility
on the part of the Board.’’
By a subsoquent spplication to the Court provisional leave
has been granted to the respondent to appeal to the Privy
Couneil,

Selicitors for appeliant: Chapman, Skerrett, Tripp & Blair,
Wellington., '
Solieitor for respoundent: F. . Cocke, Palmerston Norih.

Bim, J. Oct. 8, 20, 1923,
Beed, T. .
Adams, J. CEAMBERLAIN v. MINISTER OF

PUTBLIC WORKS.

Public Works Act—Stop bank—Adjoining owner—Right to
and measure of  compensation for land injured.

This was a case stated by Mr. Justice Berdman as Pre-

piers of any l&nd for damage done thereto in conse-

sident of a-'Compensation Court for the opiniom of the
Supreme Court under Section 65 of the Public Works Act
1908,  The Clazimant 15 the owner of certain freehold and
leasehold land on the bapks of the Obinemuri River, and

ke alleged that his land has been injuricusly affected by rea-
son of the comstruction of a stop bank on ove of the banks
of the Ohinemuri River. ' This stop bank was construeted
by the Minister of Public Works in exercise of the powers
conferred on him by the Wathou and Ohinemuri Rivers
Improvement Aet 1910.  The effect of the stop bank is to
cavse flood waters to expand across and upoen the Iands
between the river bank and the stop bank and aercss and
upon the lends net protected by a stop bank.  The effect
of the stop bark is also to prevent the overflow of flood
walers across certain lands across which flood waters for-
merly cscaped and to confine a greater volume of flood
water within the river channels.  The result is that the
eluimant’s land. which is met proteected by a stop bank, re-
ceived flood waters which it would not otherwise have re-
veived and during floods is subject to greater damage than | -
tormerly. - The gquestion submitted for the opinien of this -
Court is whether or not any compensation s payable to -
the elaimant for any imjury 6r damage to his Jand as a -
result of the erection of the $aid stop bank by the re-
spondent.

West for elaimant.
Fair K.C. (Solicitor-Genexnl) for respondent.

THE COURT ecame to the conclusion after eonsidering
the eases cited that the claimant was entitled to eompensa-
tion in eertain respeets, viz.: “*The c¢laimant is entitled to
compensation for demage to his land arizing from the con-
struction and user of the step banks, unless it is clear
that the respondent has not donc anything more than the
landewners on whose lands the stop bavks were crected

“would have been justified in doing for the protection of

their land, in aceordanee with the law as Iaid Jdown- in
Gerrard v. Crowe (1921} 1 A.C. 395, and uvless it is clear
that the damage to the claimant’s land has not been eaused
by the obstruction by the stop banks of any watercourse,
or fopd channel, or any ancient and rightful eourse for the
flood waters of the twe rivers in question.’’

Solieitor for claimant: B. W. Porrist, Pacroa.

Solieitor for respeadent: Crown Solicitor, Auckland.

SUPREME COURT.

MaceGregor, J.

Sept. 10, 1925,
Wellington.
INGLIS BROS. & CO., LTD. v. MARTER AND OWNERS
f8.8. PORT STEPHEN.'"
Contract—Carringe by sea—Defective ship’s tackle—Dam-
aged cargo-—DBill of Lading—Restrictive condition as to

Inaximum amount of lability—Whether applicable—Whe-
Ther sbip unseaworthy. :

This was an action to determine the measure of damages
to be applied for damage to cargo arising from the follow-
ing facts: It is admitted tha: why the truck fell on te the
wharf was that portion of the ship’s taekle—a cargo hook—
gave way, »nd the reason why it gave way was that the
steel of the carge hook had become crvstallised and was
thus wezkened, in consequence of which it fractured as a
result of the strain on the hook through the ualoading
operations.  The fracturing of this link was the result
ot causes Which should have been discovered curlier. No
care had been taken to make periodical examinations of
the hook.  The truck was valued at £629 53 10 and, after
tue damage was worth caly £150, the extent of the danage
being therefore £479 55 104, The shipowner admits liabil-
ity for the damage, and the only gumestion was: What dam-
ages is the ship liable to pay?  Three possible measures
of damages arc suggested, nawely: (1) The ful} amount,
£479 55 10d (this is the vivw contended for by plaintiffs);
(2} the som of £200 being the amount mentioped in Clanse
7 of the Bill of Lading; or {¥) the sum of £50, being the
sald sum ‘of £200 less the sum of £150, the vaime of the
dumaged truck.  Clanse 7 of the Bill of Lading reads as
follows: ‘

"“Unless otherwise expressly declared and stated, it
is agreed that the value of eaeh puekage bereunder |
does mot exceed £10 pr cubic fout for measurement
cargo or per 1121bs. for weight carge or £200 for any
one package, whichever is least, and the freight is
adjusted on the basis of this limited valuation. The -
shipowners’ liability shall in no ease exeeed the above
valnes or the invoice value (ineiuding if paid and
not returnable freight eharges and duty). The above

deciaration must be in writing both on the broker’s
order which must be obtaincd hefore shipment and
on the shipping note presentec on shipment, and extra
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ad waiorem freight as may be agreed upon must be
paid.  Any partial loss or damage for which the
shipowners may be liable shall be adjusted pro rata
on the abeve basis.’’

Myers K.C, and @'Leary for plaintiffs: The clause in the
Bili of Lading is inapplicable as the ship was unseaworthy.
Blair for defendants.

MacGREGOR J. gave judgment for the full amount
claimed and in givisg his reasons orally said: There zre
three questions to be dotermined: (1) Was the ship un-
. seaworthy? (2) Did such unseaworthiness cause the damage?
“and (3) Is plaintiff bound by the express terms of Clause 7

of the Bill of Lading? :

that the state of the cargo hook which fractured constitutes

‘‘unseaworthiness,”’ in the -semse that that word has with

reference to cargo. The principle is laid down in Atlantic

Shipping and Trading Company v. Dreyfus (1922)- 2 A.C.

250 at p. 260 per Lord Sumner:

: *“The shipowners’ gencral liability in respect of
damage due to the ship’s unseaworthiness, according-
ly, remains where the law places it,  Underlying
the whole contract of affreightment there is an implied
condition upon the operation of the usual exceptions—
namely, that the shipowners shall have provided a
seaworthy ship. - If they have, the exceptions apply
and relieve them; if they have not, and damage re-
sults in consequence of the unseaworthiness, the ex-
ceptions are construed as not being zpplicable for the

: shipowners’ protection in such o ease,”

Underlying the whole contract of affreightment there is thus

implied the Common Law warranty of seaworthiness, If a

ship is not seaworthy, then i is lable on this implied war-

ranty, wnless there is something in the comtract fo exclude
the implied warranty. I am satisfied that the eause of
damage was the unseaworthiness of the vessel in Tespeet of
the eargo hook. Tt failed, and thus caused the damage.

Clanse 7 of the Bill of Lading in my opinion does not form

any part of the implied contract sued on, but it is suggested

that, nevertheless, by reason of Clause 4 of the Bill of Lad-
ing, Clause 7 is applicable. Clause £ of the Bill of Lading
reads as -follows:
‘It is expressly declared that the owners of the
steamer are not liable for loss or damage ceceasioned
by any latent or cther defects whatsoever in the hull,
machinery, or equipment of "the ship, whether said de-
fects existed before the comnencement of or arose or
developed during the voyage, or however otherwise
cansed, provided all reasonable means have been taken

to make the ship seaworthy.”” )

The first thing that strikes ore in this ease is that all rez-

senable means admittedly were not taken to make the ship

seaworthy. It is impossible to say that Clause 4 herg
can negative the general rule of law established by the

House of Lords in Atlamtic Shipping and Trading Ge. v.

Dreyfus. A similar doetrine was iaid down in “*Christal

Vinnen’’ (1924) P. p. 208. The Court of ippeal at page

212 puis it this way: ’

“*The shipowner sued by the cargo. owner for
damage to the maize replies that he is protected by
the exceptions: ‘Damage occasioned by = latent defect
“in the hull . . . even where ogeasioned by the negli-
gence of the servants of the shipowner.” It is clear law
that exeeptions de not apply te protect the shipowner
who furmishes an unscaworthy ship where the unsea-
worthiness causes damage, uvless the exceptions are
so worded as elearly to exclude or vary the implied
warranty of seaworthiness. Owners of cargo on board
8.5, Walkato v. New Zealand Shipping Company (1599)
1 QB. 56, 38 is on instamce of ambiguity defeating
the shipowners® probable intention: see judgment of
Collins L.J. in The Cargo ex Laertes (12 P.D. 187)
the words which protected the shipowners were ‘latent
defects in. machinery evem existing at the time of
shipment.”  Buch words are absent in the present
ease and latent defects may come into existence dur-
ing the vovage. In my view the shipowner here had
rot clearly excluded or modified the implied warranty
of scaworthiness, and consequently the exception dees
not apply to protect him when water entering through
unseaworthiness causes the damage, as is undoubtediy
the case as to half the damage here. The shipowners’
appeal against the judgmernt below, holding him liable
for half the damage, therefore fails.”’

I think that decision really governs the present case.

only exceptiom which ean be relied om iz exception 4 in

the Bill of Lading, and X am of opinion that it does not
elearly vary or exclude the implied warranty of seaworthi-
ness. I am satisfied that I must answer the question sub-
mitted in the special case as follows: The defendants are

I am satisfied on the cases cited

The

liable for the whole amount of the damage, nunely, £479
5s 10d,  All questions of costs are reserved, to be men-
tioned again if the parties are upable to agree.

Bolicitors for the plaintiff: Bell, Gully, Mackenzie &
O'Leary, Wellington.

Selicitors for *he defendants: Chapman, Skerrett, Tripp
& Blair, Wellington.

Sim, J. SBept. 22, 23, 1925,

: Christeburch.
FULTON v, REAY.

Misrepresentation—Innocent or frandalent—Representation
as 1o title—Whether necessarily fraudulent if untrue—
Damages or restitution—Replacing sheep sold with pro-
perty—Whether price then or now to. prevail.

Sire J. reseinded a contract for the sale of a farm pro-
perty and certain live and dead stock on the ground of
iznocent misrepresentation. The form of the Judgment
wag settled by him in Chambers. He made the following
remarks of interest and use to the profession.

Sargent for plaintiff.
M. J. Gresson for defendant.

SIM J. said: In dealing with the question of the terms on
which reseission is to take place the ease must be treated,
1 think, as one of innocent misrepresentation. Mr. Sargent
relied on the case of Swaine v. Hart 7 Ch. D. 42 as an au-
thority for saying that the misrepresentation made by the
defendant as to his title must be treated es fraudulent. It
is true that Fry J. in the course of his judgment said that
a misrepresentation whick had been made honestly amounted
to legal fraud. But sivce the decision in Derry v. Peek
14 A.C. 337 it is clear that a mistepresentation is not fran-
dulent unless it is made knowingly, or without any belief
in its truth, or recklessly without caring whether it be true
or false. I am not satisfied that the misrcprescntations in
the present ease were fraudulent in this svose, and the case
must be dealt with, thercfore, as one of innocent misre-
presentation.  In suek a case damages cannot be given
for any loss ineurred by reasom of the contract:Bedgrave v.
Hurd 20 Ch. D. 1; Newbigging v. Adam 34 Ch. D. 582, but
in decrecing rescissions the Court has to provide for the
undoing of the past on borh sides by mutual restoration
in specie of all benefits reeeived by eack party under the
contract: Spencer-Bower on Actionable Misrepresentation p.
230 par. 274 That meauss, acecording to the view taken
by Bowen,L.J. in Newbigging v. Adam 34 Ch. D. p. 392,
and adopted and applied by Farwell J. in Whittington v.
Seale Hayne 82 L.T. 49, that the parties are to be repiaced
in their position se far as regards the rights and obliga-
tions which have been ereated by the contract, and ther are
to be relieved from the corsequences and obligations which
are the result of the conmtraet. The first question in dis-
pute ‘between the parties is as to the stoek and implements
on the Flat Creek properiy which were delivered to the plain-
tiffs when they took possession of that property on the 16tk
of June 1923. 1t is impossible to return all these in speeie,
and the plaintiffs offer to pay for what they cannot restore
at the market pricc prevailing at the date when possession
was given.  The defendant declines to accept this offer,
and contends that, so far at any rate as the sheep are con-
cerned, the plaintiffs ought to pay for them at the present
market price for similar sheep. This would result in the
plaintiffs having to pay considerably more than the market
value of the sheep at the date when they got possession of
them. T think that the plaiatiffs are right in their con-
tention.  whe objeet of the Court in cxercising this juris-
dietion is to do what is-practically just, as Lord Blackburn
said in Brlanger v. New Sombrero Phosphate Company 3
AC. at p. 1278, To accept the defendant’s contention
would be to work injustiee to one side or the other in every
case where a change had taken place in the market value of
the property in question. If in the present case the
market price of sheep had gone down instead of wup, it world
have been unfair to the defendant to give him only the
present market value of the sheep or to allow the plaintifis
to replace the sheep that have gone with sheep purchased
to-day. - I think, therefore, that the plaintiffs are bound to
pay for the properiy they cannot restore in specie at the
falr market price .prevailing at the date when possession
was given. The next question in dispute is as to the
account azked for by the plaintiffs of all costs charges com-
wission and expenses ineurred by the plainiiffs in- conse-
quence of and incidental to the purchase. It is clear that
the plaintiffs are not entitled te any indermnity against
losses arising out of the contract: Whittington v. Seale Hayne
82 L.T. 49, but they are entitled, I think, to an account
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such as was ordered in Edwards v. McLeay, 2 Sw. 287 name-
ly an account of all costs charges and expenses: which they
had becn properly put to in conseguence of, or which have
been ineident, to the contract which has. been reseinded.
After the account has been taken the question of what part
of these costs charges and expenses the plaiviiffs are entitled
to recover ean be determincd eon the further consideration
of the actiom, and the direction in the draft judgment to
pay the amount certified to be duc is to be struck out,  As
indicated during the argument the plaintiffs are not cn-
titled to have an account taken of tho profit or loss made
by them while earrving on the Flat Creek property.

Solicitor for plaintiffs: L. J. O’Connell, Timaru,

PROFESSIONAL ETHICS

(Conecluded.)

33. Right of Attorney to Control the Incidental Matters of
the Trial.—-As to incidental matters pending. the trial,
not affecting the merits of the causc, or working sub-
stantial prejudice to the rights of the client, such as
forcing the opposite attorney to trisl when he is under
afflication or bercavement; foreing the trial on o par-
ticular day to the serious injury of the opposite attor-
ney, when no harm will result from a trial at 4 differ-
ent fime; the time allowed for signing a bill of cox-
ceptions, cress interrogatories, and the like; the attorney
must be allowed te judge. ~ No client has a. right to
demand that his attorney shall be illiberal in sueh mat-
ters, or that he should do anything therein repugnant
to his own sense of henmour and propriety; and if such
a course is Insisted om, the attorney should retire from
the eause. :

34, Where an attorney has more than ome regular client,
the oldest c¢lient in the absemee’ of some agreement
should have the preferemce of rewaining the attormey,
as againet his other clients in litigation betweenm them.

33. Making Bold Assursnces to Clients—The wniscarriages
to which justice is subject. and the uncertainty of pre-
dicting results, admonish attorneys to beware of bold and
confident assurances to elients, espeefally where the em-

not plain, .

Promptness and Punctuality.—Prompt preparstion for
trial, punectuality in answering letters and keeping en-
gagements, are due frem an attorney to his client, and
do muek to strengthen their confidence and friendship.
Disclosing Adverse Infltences—aAn attorney is in honour
bound to disclose to the elient at the timé of retainer,
all the eircumstances of his velation fo the partics, or
interest or conmeetion with -the controversy.  which
might justly influence the client in the sclection of his
attorney. He must decline to appear in any caunse where
his obligations or relations to the opposite parties will
hinder or seriously embarzss the full and fearless dis-
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charge of all his dutics.

Expressing a Candid Opinion as to the Merits of 3

Client’s Cause—An attorney should endeavour to ob-

tain full knowledge of his client’s eausc before advising

him, and is bound to give him a candid opinion of the
merits and probablo result of his canse. When the con-

: troversy will admit of it, he cught to scek to adjust

: it without litigation, if practicable.

g 39. Where an attorney, during the existence of a relation,
has lgwiully made an agreement which binds his client,
he can not honourably refuse to give the opposite party
¢vidence of the agreement, becouse of his subsequent
dli_schtarge or -imstruetiops to that effect by his former
elient,

40, Dealing with Trust Property.—AMonevy or other trust
property coming inte the possession of the attorney
should be promptly reported, and never commingled
With his private property or used by him, except with
the client’s knowledge and consent.

41, Business Dealings with - the Clients.—Attorneys should,
as far as -possible, avoid becoming either borrowers ov
creditors of their clients; and they ought scrupulously
to refrain from bhargaining about the subjeet matter of
their litigation so long as the relation of attormey and
client continues. .

42. Natural solicitude of clients often prompts tkem to
offer assistance of additional counsel. © This should not
be met, as it sometimes is, as evidence of want of con-
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Bolicitors for dofesdant: Wilding & Acland, Christehurch.’

ployment depends upon the assurance, and. the case is
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fidenee; but after admising frankly with the client, it -
should be left to his determination.

Eeceping Agreements with the Client.—Important agree-
ments, affecting the rights of eclients, should, as far as
poussible, be reduced to writing; but it is dishonourable
to avoid performance of an agreement fairly made, be-
cause not reduced to writing, as required by rules of
Court.

An atforney should use his best efforts to prevent his
elients srom doing those things which the attorney. him-
self will mot do particularly with refercnce %o their .
conduct fowards Courts, officers, jurors, witnesses and
suitors. '
Taking Advantage of Opposite Counsel without Notice
to Him.—An attorney should not ignore known customs
or practice of the Bar or of a partiemlar Court, even
when the law permits, without giving opposing counsel
fimely notice.

An attorney should not attempt to compromise with the
opposite party, without notifying his attorney, if prae-
ticable, - .
In any matter, controversy or actionm, where the oppe-
site partics arc represented by attorneys, the attorneys
of the respective parties shail confer and megotizte with
each other and not with the clients.

When attorneys jointly associated in a cause can not
agreo as to any matter vital to the interest of the elient,
the course to be pursuved should be left to his determina-
tiom. The clicnt’s decision should be cheerfully  ac-
guieseed in unless the nature of the difference makes it
impraetieable for the attorney 1o co-operate heartily and
effcetively; in which event, it is his duty to be asked
to be discharged. .
When Association with Other Attorneys is Objection-
able.—An attorney coming into a ¢ause in which others
are employed, shouid give notiee as soon as praeticable,
and ask for a coafercnce, and if the association is ob-
Jeetivnable to the attormey already in the cause, the
other attorney should decline to take part, unless the
first attorney is relieved. )

Wher an attormey has been employved in a cause, no
cther attorney should aceept employment ss his asso-
ciate, without previously ascertzining that his employ-
ment is agresable to the attormey first employed.

An attorney ought not to engage in discussion or argu-
ments about the merits of the case with the opposite
party, without notice to his client.

Explicit Understanding as 1o Compensation—Satisfac-
tory relations between attorney and eclient are best pre-
served by @ frank and cxplicit uaderstanding at the out-
set, as fo the amouwnt of the attorney’s compensation;
and where it is possible this should always be agreed
on in advance. .

Suing a Client for a Fee—In gencral it is better to
vield something to & client’s dissatisfaction at the
amournt of the fee,though the sum bhe reascnable, than
to engage in a law suit o justify it, which cught always
to be avoided, cxcept-as a Ilast Tesort o prevent im-
position. or fraud.

rixing the Amount of the Fee.—Men, as & rule over-
estimate rather than undervalue the worth of their ser-
viees, and attorneys in fixing their fees should avoid
charges which unduly magrify the value of their ad-
viee and services, as well as those which praetically he-
fittle them. A client’s ability fo pay can never justify
a charge for more than the service is worth; though his
poverty may require a'less charge in many imstanees,
and sometimes none at all

An attorney may charge u regular client, who entrusts
him with all his business, less for a particular service
thap he would charge o easual client for like serviees.
The element of umcertzimty of compensation where a
contingent fee is agreed or, justifies higher charges than
where. compensation is.assured.

Liements to be considered in Fixing the Fee.~In fixing
fees the following elements sheunld be conmsidered: (i}
The time and labour required, the novelty snd iff-
culty of the gquestions involved, and the skill reguisite
to properly conduct the camse. (2} Whether the par-
tiewar ease will debar the attorney’s appearance for
others in cases likely to arise out of the transaction,
and in which there is & reasonable expeetation that the
attorney would otherwise be emploryed; and herein of
the loss of ofher business while employed in the par-
tienlar esse, and the antagonism with other clients

growing out of the employment. (3) The customery

charges of the Bar for similar services. (4) The real
smount involved and the benefits resulting from the
services, (5) Whether the compensation be contingeni
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the attorney in all his business?

(6) Is the client a regular omne, refaining
No one of these
considerations is in itself controlling: They are mers
guides in ascertaining what the serviee was really
worth; and in fixing the amount it sheuld mnever be
forgotten that the profession iz 2 branch of the ad.

or assured.

ministration of jusitice and not 2 mere money-geiting

trade.

Contingent Fees—Contingent fees may be contracted

for; but they lead to many abuses, and certain com-
pensation is to be preferred.

. Compensation for Services rendered to Another Attorney.

-Casual and slight services should be reandered with-
ont charge by one attorney to another in his personal
eause; but when the service goes beyond this, an at-
torney may be charged as other clients. Crdinary ad-
vice and services to the family of a deceased atterney

‘should be rendered without charge in most instanees;

and where the circumstances make it proper to charge,
the fees should generally be less than in cases of other
clients.

. Treatment of Witnesse's an@ Parties tb the Cause—

Witnesses and suitors should be treated with fairness
and kindness, = When essential to the ends of justice
to arraign their conduct or testimeny, it should be
done without vilification or unneecssary harshuness.
Fierceness of manner and uncivil behaviour can add
nothing to the truthful dissectiom of a false witness'
testimony and often rob deserved strictures of proper
weight.

Attitude toward Jury.—It is the duty of the Court and
its officers to provide for the eomfort of jurors, Dis-
playing speeial concern for their comfort, and volunteer-
ing to ask favours for them, while they are present—
such ‘as frequest motioms to adjourn trials, or take a
recess, solely on- the ground of the jury’s fatigue, or
hunger, and unecomfortableness of their soats, or the
Court roory, and the like—should be aveided. Such
interventior of attorneys, whea proper, ought to be had
privately with the Court, whereby there will be no ap-
pearance of fawaing upon the jury, mer grouad for ill-
teeling of the jury towards the Couri of opposite coun-
sel, if such requests are demied.  Fer like reasoms, one
attorney should never ask amother in the presence of the
jury, % consent to its discharge or dispersion; and when
suech a request is made by ithe Court, the attorneys,
without indieating their preference, should ask to be
heard after the jury withdraws.

. All propositions from counsel to dispense with argu-
=

ment should be made and diseussed out of the hearing
of the jury.

. Treating jurors after the rendition of a verdict in

favour of ome client is disreputable.  All like practices
are disreputable, and should be scrupulously avoided.

Conversing privately with Jurors.—An attorney ought
never o converse privately with jurors about the easc;
and must avoid all unneeessary commuaication, even
as to matters foreign to the cause, both before and
during the trizsl.  Any other course, mo matter how
blameless the attormey’s motives, gives colour to the
imputing (of) evil desigps and often leads to scandal
in the administration of justice. :

Arn attorney assibamed as counsel for an indigent priscmer
ought not to ask te be excused for any light cause, and
should always be a friend to the defenceless and
oppressed.

The lawyer should study the law with the constant

purpose to do what he ean te amend and protect it.

. Except wpon the ground that s moral prioeiple is in-

volved, an attorney ought never to eounsel or approve
the infraction or evasion of a valid law. The fact that
the end to be.gained is a politieal ome will not justify
any departure from this rule.

While an attorney should speak respectfuily of the
judiciary and of all lawfully comstituted authorities;
and in the trial of causes and iz all his dealings with
the Court should demean himself towards it with de-
ference and respect. he has, on the other hand, a right
to expect and exaet from the Court the same demean-
our towards himself.- It is unfortunate for the cause
of justice when the judge forgets his dependence on
the Bar and forgets to pay it the deferemce and respect
whichk is its due. ’

The qualities desirable in a judge arc courtesy, affa-
mlify, even temper, patience, conscientiousness, legal
learning, sound sense and judgment, the moral courage

to meet ‘an issue squarely, and an impartial mind.

69. The. Bar should never permit pelitical considerations to
cutweigh judicial fitness in selecting material for the
Beneh. and it should earmesily and actively protest
agaiust the appointment or clection of those who, in
the gemeral estimation of the Bar, are unsuitable for
the Bench.

The cnumeration of the foregoing duties shall not be
construed to deny the existence of other duties cqually
imperative, though not speeifically mentioned herein.

LONDON LETTER.

The Temple, London,
August 19th, 1925,
My Dear N.Z, _ .

Let ws now, ““according to plan,”” be personal. Tt
would pe permissible in caricature, but in earicature
only, to depiet the Lord Chancellor and the Lord
Chief . Justiee respectively as the Long and the
Shert of it; and a disappointed litigant might neat-
Iy, but not aptly. say of the Lord Chaneellor ““This
is a bit thin,”” and of the Lord Chicf Justice ““This
is a bit thick.” In the maiter of dimensions, Lord
Cave ig certainly slim and Lord Hewart is as cer-
tainly sturdy; in the matter of politics the former
is my conception of Tory excellence and the latter
is the perfeetion of Liberal thought. In neither
man, however, is the physical or the politieal char-
acter of grcat moment; the judicial temperament
and the intellectual type are the characteristies of
the two widely different personalities which call
for commeni. © Observing, in preface, that both are
veritable glants and that in both are forees of such
momentum as must inevitably have carried them
to the highest peak in any profession, let us take
them one by one. .

I suppose there are peopie who still think effee-
tionately of the Lord Chancellor as ““George Cave,”
but I feel almost blasphemous in even re-cchoing
the familiarity. Though I remember him well as
an advoeate and at a political erisis of the last de-
cade, was in singularly intimate touch with him for
& brief moment, I Have always looked upon him as
semething of a god; a very beneficent and invari-
ably kindly deity, invested with such superhuman
powers of mind that he need make no. displiy of
any powers at all to effect his impression. In the
now unbelievably ealn and trivial days of the past,
when ‘our bones of contention as a political people
were nothing more exeiting than Edueation and
Licensing, it fell to Lord Cave’s lot to be advocate
of ““the Trade.”” Can you reeall Mr. Punch’s par-
Lamentary sketech of him in a bacchic character,
and the draughtsman’s clever but naughty toueh by
which his essentially genizl smile was made ex-
cossively jovial and the face of a fatherly angel
was made the face of a friendly publican? For all
its misleading but legitimate perversion; it was and
remains for me the best portrait of him ever pub-
lished: and it survives, not for its ephemeral point
of parliamentary beaving, but for its essential hum-
our in ag much as hwmour consists of the apt hut
violent juxtaposition of absurdities.  Assoeiation
with the beer business leaves few people inirinsieal-
ly and utterly respectable; but nothing, not even
malt and hops, has failed to derive a definite re-
speetability from an assoclation with Lord Cave.
To his allies he Is so perfectly, to his opponents he
is so dammably, honest; and by the final tribunal
at the day of judement I have no doubt whatever
that he will be pronounced to be the complete rea-
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lisation of what Matthew Arnold so hwhly appr;nb-
ed, ander the title of *‘sweét reasonableness.”

He speaks quietly and he argues still more qulet~
Iy. 1 should thus condense “his formula: ““Now
mv contention is that two and fwo make four, but

I should like you to bhe gquite certain about it hefore
you take it from me. It may be that I am wrong,
and that two and two make fve. You find Ly the
proeess of addition that this is not 20?7 Then let
us be very careful to see whether, oerhaps the truth
lies with these who argue with conviction that two
and two make three. Should we be forced o the
conelusion that this view also is erroneous then,
I inchne to suggest, it does rather lock as thounh
the view for which I contend is the right one.” He
has no gestures, except upon passing from one pomt
to the noxt to put his glasses to his eves and study
his notes: as if fo say, ‘‘there seems to be litile
room for doubt upen that point; I wonder if there
is more room for doubt upon the next?’ I am
sorry to have 1o resort to the hackneved and now
distorted term, but in attitude and manner Loxd
Cave is, inevitably, ‘“‘the perfect gentleman.’ To
see him in the House of Lords is, you ean but feel.
to see him at home, head of the family with all his
relatives and friends gathered round him, sunning
themselves in the bunewelent atmosphere mhmh he
exudes, comforting themselves in invariable wisdom
which he presents, avoiding bothers by reason of
the same peace which he bespeaks but sheltering
themselves behind the formidable strength wkich
he modestly contains. This being the personality,
I need hardly tell vou that in his days at the Bar,
spent though they were on the Chanecery side, he
was, Wwhen occasion demanded, at once the least im-
pressive and the most destructive eress—examiner
whom lizrs had, for their sins, to answer. For the
rest, if I had te choose a father, and my pusent
one was not availabls, I should without a moment’s
hesitation choose Lord Cave. I doubt if he would
refuse me the boon, because I doubt if he is capable
of refusing any claim upon himself alone.

If Lord Hewart was looking about for an adopted
son and chose me, I should be terrified. Indeed.
when his friends asked to see this newly acquired
son of his, the Lord Chief Justiee would with fruth
and point reply: ““Excessit, evasit, erupit.”” So
markedly does he assimilate and concentrate in him-
self, and upon you, all the dynamic forees in the
room, Court or vieinity, that you feel empty, an
anaemic weakling, utterly without confidence. My
merely imaginary contaet with him has, at this mo-
ment, upset me to the extent that I am confused
as to the order of Cicero’s three verbs and have
very possibly failed to re-arrange them in the right
sequence. It is in the matier of words and in the
department of language that Lerd Hewart is so
formidably, drastically perfect. In matters of con-
duet and in all affairs and relations of life, I have
no doubt he would be lezst alarming and most ac-
ceptable; his sympathy is as engaging as his utier-
ance is intimidating. Some dozen years ago, when
he was of no known aecount at the Bar, he led me
in the defence of a wvery anxious ease: our lay
client, a man of high professional and social stand-
ing in Manchester, stood in the dock at Stafford
Assizes upon a charge of corruption in refevence to
the zelection of contractors to execute a very valu-
able and enviable contract. There was one hope
only, and with that judgment, which helped to make
Lord Hewart once the backbone of a government,
he elected to rely upon it alone, barmng all other

boats.

Caceuged’s favour, became a *f

But it . was not by that mere election that
he secured the acquittal; it was by his final speech
whieh was a short onc upon what had become a
short issue:. Bvery word was the right word, and -
there was not a word too many. Together the words
combined into one symmetrical and graceful form,
but each earried its separate, individual foree and
cach drew the hearer one denree farther inio sym-
pathy with the advocate and his cause; and at the
very moment when I, and no doubt the Judge and
the Jury, began to ask ourselves whether the effect
upon us of the argument might not possible result
from the arguer’s own conviction and possibly blind

‘conviction, the advocate suddenly passed from the

man in the dock to a reference to himself. T be-
Heve it is only the sweeping events of the war, in-
tervening, which have brought me to forget what
1 then felt to be unforgetiable phrases; the para-
phrase is, “‘if I have allowed my personal sympa-
thies, stirred by nothing else than the reasonings
which I have reccapitulated, to over-colour my lang-
uage or to over-emphasise my arguments, I pray
you not to let that be any disadvantage to the man
in the doek. An advoecate should, it is trze, be at
heart dispassionate: but in the preparation of this
case I have felt so overwhelmingly the pressure of
the indieations of innocence and, correspondingly,
the tragedy which a eonvietion would entail, that it
may well be that I have expressed the arguments
in my elient’s favour less foreibly than I have ex-
plaingd my personal impression oz their sirength
and effect.””  Uonceive that observation, put in the
briefest but least resistible words, inserted at the
eritical moment of a masterpicce of advocaey, and
you will not be surprised that a slight doubt, in the
reasonahle doubt” for
all the practieal purposes of a direction te a jury

‘and the jury’s verdict.

It the foregoing aceount is a little ponderous, a
trifle too exact, and wanting in simplicity and natur-
alness . . . well, so is Lord Hewart in Court. He is
a man of tremendous weight, and he eannot ever
quite shake it off. he is 2 man of the very niecest
humonr, innate, but a3 & Judge he is too impregnat-
ed with the lawyer’s art, acquired, to be able to let
the humour have its full play in humanising him.
Indeed, I incline to fear that his self-teaching and
his self-discipline in his profession may have elimin-
ated from his natural humour all but the wit of its
exprassion.  If this be so, and i it be the fact that
he produeed in himself so thorough an advocate that
nothing else can produce in him a theroughly judi-
cial Judge, he is pre-eminently the vietim of his
own astounding virtues! It is probably true to
say that, in his deliberate measures of long years to
achieve the heighis, he has inecidentally eliminated
from his constitution and style by grim determina-
tion and laborious effort much thet would have
served him well now he is ai the heights. But a
mar cannot put his incidental qualities on deposit
at » bank, 1o be drawn upon when they may be mote
suitably laid out; if he is set wpon a public career,
they must either be such qualities as forward it or

! else be jettisoned.

Lord Hewart is, in physique, bulky without being
stout, as he is, in demeanour, flerce Wwithout being
furions. His after-dinner speeches are gems of
perfection, and he loves making them. He has a

penchant for medical matters. and he always looks

very concentrated when, at the adjournment, he is
seen hurrying te his lupeh in the Benchers’ quarters -
at the Inmer Temple,

If, as is e_mphatieally not the
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case, there was malice in him, he conld and would be
positively diabolieal.
that his tendencies are all in favour of abstract jus-
tice; if he goes wrong on this score, it is net often
and it is because he has not listened long-enough.
-patiently enough and tolerantly enough, to hear both
sides of a case and know enough about them to be
sure of the right one. He is a very great man, with a
few marked but not very dangerous faults. He
may quite probably come himself to recognise his

shortcomings as a Judge; if and when he doees, he

will set about to remedy them and he will undoubt-
edly succeed. He will then be great, even among
Liords Chief Justice. He has a genius, if genius
be accurately defined as the iufinite capacity for
taking pains and achleving a brilliant result.

Let us turn to a man more like ourselves, more
typical of all our own faults and virtues. The
Master of the Reolls is regarded by all as 2 familiar
friend, and nis case illustraies the truth of that dis-
mai maxim that *‘familiarity breeds eonternpt.”’ The
name of Pollock earries its own distinetion amongst
men of the law, but 1 think it may have been more
embarrassing in his career than helpful to tk- pre-
sent Master of the Rolls who is said not to be of
the first flight among lawyers. He is of a fine,
ascetic appearance and of a profound courtesy; he
has individual gifts as well, which, though they are
taken for granted in a Polloek, must have aroused
immediate interest-and admiration in a Jones. He
is devoid of genius or any other Olympian quality;
but he has all those human virtues which are re-
quired of a good man, a good neighbour, a good
squire and (as his -erities ave beginning to discover
with some consternation, having regard to the de-
gree of their eriticism) a good Judge. He has had
his struggles, like the least distinguished of us, and
has suffered his share of failures, like the most or-
dinary of us. His promotion to his high office was
subject of much hostile remark, notably in the Lon-
don ““Times” ; there has been no recurrence of this
antipathy because he has given no oececasion for it.
Indeed, while other Lord Justices of Appeal, feel-
ing secure in their reputations, have taken things

too eastly and have even fallen, on oceasion. to some-

what distracting and inconvenient dissension with
- Judges of First Instance and also among themselves,
the Master of the Rolls has been so actively and per-
sistently devoted to justifyine his appointment
and confounding his eritics that we come to think he
may prove, after all, to be astually as well as for-

mally the foremost of the Appellaie Judges. These
are. you will remember, Lords dJustices Bankes.
Serutton, Warrington, Atkin and Sargant., with

whom is associated also and also will eome under
review in the mext of these personal letters, the
President of the Probate, Divoree and Admiralty
Divigion. Duke, that was, and Lord Merrivale,
that is, is the most suitable of them to be coupled
with our Master of the Rolls, for sheer manliness,
upstanding calibre, very level-headed normality; he
was a greater advocate, of course, and, at date,
stands upon the record of professional opinien as
the greater Judge. We will deal with him in a
fortnight’s time; enough for the moment to say
“that Lord Merrivale and Sir Ernest Pollock are fine
men and great gentlemen, but that. if a comparison
eould be made which was in no way odious, Sir
Ernest Pollock might just win on this issue—Yours
ever,

INNER TEMPLAR.

It is a very fortunate thing-

The Hon. T. W. Hislop, M.L.C.

The late Mr. Hislop who died on October 2, 1925, in his
seventy-sixth year, has becn an outstanding figure in New
Zealand in law and politics sinee 1871

Mr. Hisiop was » son of the late John Hislop, LL.D., who
came out to Utago in the early fifties as a primary school
teacher and finally became Secretary of Education.

As a practising lawyer Mr, Hislop was first associatcad
with Sievwright and otout. His carcer as a politician and
lawyer was definitely launched in the decade 1570—1880
when the foundation of New Zesaland’'s present finaneial and
poiitical institutions were made.  In polities he was one
of those who always had great faith in the possibilitics of
New Zealand.  In the early seventics the great questions
which were agitating the public mind were:—

1. The immigration and public works policy.

2. The abolition of the Provinees.

3. The cstablishment of the cdueation system.

4. The deveiopment of loeal government,

In all these matters Mr, Hislep as a young man was
greatly interested and -as a lawyer-politician he took part
in the shaping and development of the movement that arose
in consequence of these political activities.  The political
trend of life that ke then aequired, influeaced partly by
Sir George Grey, partly by Sir Julins Vogel and Sir Robert
Stout, and finally by the late Sir Harry Atkipson, were the
mainsprings that actuated him throughout his whoele poli-
tieal carcer. His work as a politician and a Minister

care only kmown to his eontemporaries and his official ac-

i

i

tivities as a poeitician in Parbament ceased in 1890,

Mr. Hislop’s actions in Parliamcuntary life though ealled
socialistic by many people were really the result of the
development in a genercus mind of the sceial poliey that
has characterised the best aspeets of Conservatism in Eng-
land. Tohe legislation for the removal of social evils

- which was initiated in England by Lord Shaftspbury was

followed
Zewland. o

As a young man Mr. Hislop was largely influenced by
the hopefulness of the leaders of thought in Otago, eminont
amongst whom was the late Dr. MeGregor. These men had
great hopes and great confidenee in the worth of man as
mar and rclied strougly on the development of the goed
instinets of amuwmnnity if proper conditions of cnvironment
were provided for the people as 2 whole, but they locked
to people 1o help themsclves,

o In later years Mr. Hislop's uetivities in official eircles
were confined fo local polities.  In this realm he was abso-
iutely uagainst centralisation. His view was that the
strongthening of loeal bodies was the true basis on which
1o secure British liberty. :

When Mayor of the City of Wellington there was a ques-
tien of who swas to receive the Governer.  The late Rieh-
ard Seddon, then at the zenith of his power, demanded that
he shoald obtain the Town Hall for this purpose. M
Hislop tld Mz, Seddon that he was the person who was
entitled to the honour. A dead-loek emsued. 3r. Hislop
fically settled the gquestion. He locked up the Town Hall
and put the ker in his poeket, and so earried his point.
His peint was that the Mayor of the day was the first man
m Wellington in local affairs.

During My, Hislop’s Mayoralty many public works were
carried out or origivated. To him is due primarily the fact
that we have construered on our Town Belt Anderson Park,
Helburn Park and Wakefield Park. - He also obtained from
the Crawiord Estate the nucleus of the recreation ground at
Kilbirnle and obtaired statutory authority to earry out the
reelamation in that drea.  His outstanding feat was the
purchase of the electric light undertaking. That under-
taking wus aequired for the sum of £165.000 in 1906. At
that tima it was thought that it was a very risky and ven-
turesome speculation.  To-day Mr. Hislop’s action has prov-
ed to be of the grestest benefit to the City.

To those who knew him intimately, the keynote to Mr.
Hislop’s character was his kindliness and generosity.

In private life he heiped many people to his own financial
detriment. - As an administrator he was like ali strong
confident men, autocratic to a degree, but he never om any
oceasion Jdid anything unfair to any subordinate. On one
accasion as Mayor he protected a prominent sanitary offi-
cial from & passing indignation of the Council which had
beeome merciless in its attitude townrds him. His speech
on that occasion, delivered in Committee, was & masterpiece
of conciliation and 2 unigue wmanifestation of digpity and
power. He showed himwelf a master of men and he
taught themr how o temper justice with merey.

Mr. Hislop was & great student in polities and economies.
In fact, his leanings in this direetion to a certain extent

up by ®ir Harry Atkinson and others in New
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marrcd his suecess as an adveoeate.  In 1890, om leaving
Oamaru  disgusted with politics he threw himscif almost
with abandon into the active prosccution of his profession
as a lawyer and for years he met with great suceess at the
Bar.

Like many of our carly lawyers he had a great know-
ledge of legal prineiples and was a master of conveyancing,
His greatest suecess at the Bar was in an historic fight
against Sir Trancis Bell in Barre Johnston & Comypany v.
Oldham 12 N.Z.L.R. page 747. - This was a very diffieult
ecase that arcse out of tha interprotation of o husiness
confract. It was a baltle of giants and Sir Francis Kell
fought it with gll his skill and ability. Mr. Hislop, how-
ever, won in the Supreme Court before. Richmond J. and
in the Court of Appenl Judgmeni was-given in his favour
by Prendergast C.J., Williams and Denniston JJ. Connolly J.
dissemted.  This was a great foremsic trimmph and in it
Mr. Hislop was supported by four Judges of the highest
eminence.  The case is now forgotten except by his con-
temporaries and those who are familiar with the whole of
our law reports, but it set the seal on Mr. Hislop’s great
ability as a lawyer. If he had maintained his unswerving
loyaley to law that he st that time exhibiied he wogld as-
suredly have reached a great height in our profession, Hovw-
ever, the allurements of polities were too great. His zeal
for peblic servieo sansed him to slacken in his zeal for law.
The lnw is a jealons mistress who requires from her servants
single-minded devotion.  What tho public lost in Mr. His-
fop’s scrviees as an advoeate it gained n his public work,
Lse was not suecessful In many eases in Parliamentary Elee-
tions in later years, but that was due to the fact that he was
urable to sink his individuslity or {0 sacrifiee his prineiples
to the exigenties of politieal party strife. _

His greatest asset was his intellectual enmergy. combined
with fixity of purpose. These, strengthened by his natural
generosity and his kindliness, made him an eminent public
man,

SUMMARY OF WORK OF COURT -

OF APPEAIL AND FULL COURT.

The Court of Appeal finished its last sittings for the year
1925 om the 23rd October, and we publish belew a summary
of the work disposed of at that sittings and also of the
causes tried before the Full Court during the sittings of
the Court of Appeal '

COURT OF APPEAL.
REX v. McKECHXYIE: :

Cor: SBtout, C.J., Sim, Reed. Adams, Ostler, JJ.
Geaeral (A, Fair, K.C.) for the Crown.  C. 0. L. White for
the aceused,  Case stated by 8im J. for the opinion of
the Court of Appeal under Section 442 of the Crimes Act
1808, Held (Stout C.J. and Ostler J. dissenting) that
husband and wife cannot be guilty of the offence created
by Section 219 of the Crimes Act 1908—and female acensed
dirceted to be discharged.

PILKINGTON v. PLATTS:

Cor: Btout C.J.. Sim, Beed, Adams, JF
and Bwarbrick for appellant,  Gray E.C. and Jehnson for
respondents.  Appeal from a Jecision of Herdmar J. ona
motion te set aside as being illegal and & nullity an order
for the payment of costs made by a convnission appointed
under the Commissions of Inguiry Aet 1908, or, in the
alternative, for a Writ of Prohibition prohibiting the "de-
fendants from cnforeing sueh order for costs as a fnal judg-
ment of the Magistrate’s Court.  Hold allowing the ap-
peal, and reversing Herdman J., that the order was bad and
a Writ of Prohibition must issue. )

SURTDALE ESTATES LIMITED v. PATERSON:

Cor: Stout C.J. 8im, and Adams, JT. J. A. Tripe for
appellant. AL Myers K.C. and C. A. L. Treadwell for re-
spondents.  Respondeats moved to strike out the appeal
on the ground that it must be deemed abandoned because
appellant had failed to give due seearity for costs as re-
quired by Rule 22 of the Court of Appeal Rules. Held
due security had not been given and appeal dismissed.

IX RE BUICK BALES LIMITED:

Cor: Stout G.J., Sim, Adams, Ostler 3F.  Myers K€ and
M. J. Gresson for appellanis.  Donnelly for respondent.
Appeal from the judgment of Keed J. on & summons under
ection 254 of the Companies Aet 1508,  Held (reversing
Reed £} that claims against direefors for moneys of the
company misapplied or retained by them, or for which ther
have hecome linble or accountable. are legal or equitable
debts due to the company, and are wot obnoxious to the rule
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against assignments de bare rights of action or mere rights
to litigate; but are property to which the right of assign-
nment is incident, o
HIRAWANT v. GARDNER:

Cor: Stout C.J., Siin, Reed, Adams, Ostler JJ.
and Bimpson for plaintiff.

Finlay
Hampson and Marsack for de-

fendant.  Case removed into the Court of Appeal for ar-
gument,  The guestions raised for determination were wke-

ther or not, under a certain lease, the defendant had the
right, for the purpose of cbtaining the profitable enjoyment
of tne land, to cut and sell the timber frees growing on the
land and, if he had such right, whether or not what was
done by the defendnnt in the present ease could be treated
as having been done in exercise of that right. Held {Ostler
J. dissenting) that the tenant had no right to eat and sell
the timber trees. ‘ :

ATTORNEY-GENERAL v, DAVIDSON:
ATTORNEY-GENERAL v. DUNKLEY:
ATTORNEY-GENERAL v. ROBSON: i

Cor: Stout C.J3., Sim, Recd, Adams, Ostler JT. Attorney-
Geooral (Sir Francis Bell, K.C.) and with him the Solicitor-
General (A, Fair 1.0, M. T, Gresson and Butehison for
Davidson and Dunkley. Upham for Robson. Held (Stout
C.T. and Ostler J. disscnting) that Davidson and Daakley
had been guilty of contempt of Court in respect of the pub-
licntion in the ‘*Bun’’ newspaper, Christehurch; but that
Robson had not been guity of econtempt in respect-of the
publication in the “*Star’’ newspaper, Christchureh. David-
son and Lunkley ordered to pay the costs of the proceedings.

SHERRATT v. BAST COAST COMMISRIONER:

Cor: Bim, Reed, Ustler JJ.  Skerrett K.C. and Johnston
for plaintiff.  Hmith for defendant.  Case. removed into
the Court of Appeal to obtain the opinion of the Court upon
the construetion of certain clauses in a lease. L :

The First Division of the Court of Appeal also delivered
judgment in the following cases heard at the previous
sittings: ) :
CASEY v. MAYOR ETC. OF PALMERSTON NORTH:

Cor: Btout C.J., Sim, Herdwan, MacGreger, Alpers JJ.
Gray K.C. and ¥. H. Cooke for appellant, H. R. Cooper
for respondent.  Appeal from the judgment of Reed .J.
Hold (dismissing the appeal} that when an owner subdivides

- his land for the purpesc of sale and provides and dedieates

a public strect to five access thereto, the loeal authority
bas no legal right to insist on the roadway of such street
being tarred and sanded, either under Section 116 of the
Public Works A¢t 15708 or auder Scetion 335 of the Muni-
cipal Corporations Act 1920 ’ )

TEEMAIN v. MANAWATTU DRAINAGE BOARD:

Cor: Sim, Herdman and Alpers JJ.  Watson for appel-
lant.  Gray K.C. and F. H. Cocke for respondent.  Appea}
from the decision of Stout C.7. ordering a new trial  Held
that a new trial cught not to be had, but that judgment
ought to bhe enterad for the plaintif in accordanee with -
the verdiet of the jury.

¥ULL COURT.

PUBLIC TRUSTEE v. A

Cor: Stout C.J, Sim, Reed, Adams, Ostler J7T.
the Pubiic Trustee.  Smith 2s gnardian ad litem of daugh-
ter. - Hoggard as goardian ad litem of son of decoased.
Uriginating summons removed into the Full Court for ar
gument, - Held a child born out of lawful wedlock and wko,
after the death of its father, intestate, is legitimated under-
tne provisions of the Legitimation Amendment Aet 1921, is
entitled to purticipnie o the distribution of its Father’s .
estate equally with a legitimate child, notwithstanding that .
the father didd before that Aet was passed. '

MAYOR ETC. OF CHRISTCEURCH v. CHRISTCHURCIL
DRAINAGE BOARD:

Cor: Stout C.J., Sim, Reed, Adams, Ostler JJ.
K.C. and Loughean for plaintiff.
and Cuthbert for defendant. Originating summons taken
before the Pull Court for argument. The question raised
was the eonstruetion of
i)gi;grict Drainage Aet 1007 and the Rating Amendment Act

OFFICTAL ASRIGNEE CF BOWEN v, WATT & LOWRY:
Cor: Btout C.J., »im, Reed, Adams, Ostler JJ. Myers
K.C. and Buxton for plaintif. Gray K.C. apd Sladden for
defendants. Case taken before the Faull Court for argu-
ment s to the validity of an alienation under whick mative
land was acquired in breaeh of Scction 72 (1) of the Native
Land” Amepoment Aet 1913, Held that the validity of

Kelly for

, Myers
8ir John Findlay K.C.

such an alienmation is not uffectad by breach of Section 72
(1) of thé Native Land Amendment Aet 1513 '

certain seetions of the Christehureh
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THE NATIVE TRUSTEE AND OTHERS v.. YOUNG:

Cor: Stout C.J., Ostler and Alpers JJ. Myers E.C. and
Smith for plaintiffs.  Skerrett K.C.  and Moss for defen-
dant.  Case referred to the Full Court for argument of ques-
tions of law arising under a lease under “The West .Coast
Settlement Reserves Aet 1913.°7  During the rourse of
the argument, the Court adjourned to enable counsel to
- discuss a seftlement, and a settlment was afterwards
‘announced. ’

CHAMBERLAIN v. MINISTER OF PUBLIC WORKS:

Cor: 8Bim, Reed; Adams JJ. West for claimant. Fair
E.C. (Solicitor-General) for respondeat. Case stated by
Herdmah J., as President of & Compensation Court, for the
opinion of the Full Court under Section £8 of ‘‘The Publie
Works Act 1008.7° '

ey

CONTEMPT OF COURT.
[{Contributed)

- The recent decision of the Court of Appeal in the
““Sun’’ Contempt Cases will have a far-reaching
effeet in the Newspaper world. By a majority of
three to two the Court of Appeal has held that it
is contempt for a Newspaper to publish in its re-
port of & trial the following paragraph:

“From under her brown hat the witness

spared many. quick smiles for the accused.””"

The first point to be noted is that the Crown admitt-
ed that the statement was literally true in that the
witness did wear a brown hat and she did smile fre-
guently at the prisoner——presumably there was noth-
izg noxious per se in the combination of  the
brown hat and the smiles.

. The real peint of divergence between the learned

Judges is that the Judgment of the minority asserts
the prineiple that any true statement of fact is por-
missible in a report of Judicial proceedings, even
though that true statement leads to an irvesistible
inference of bias on the part of the witness whose
evidence is reported. That of the majority as ap-
pears in the Judgment of Mr. Justice Sim asserts
the prineiple that if a statement of facet is made in
sueh a way as to insinuate a reflection on the charac-
ter and conduet of a witness it is not permissible.

It is ohvious that the prineipie enunciated by the
majority of the Court of Appeal must place report-
ers and sub-editors on the horns of a dilemma.
Assurae for the moment that a witness peints a
finger at the prisoner and shouts “*that he always
was & rogue,’’ is not that a statement of fact, but
does it not also in the words of Mr. Justice Sim
““reflect on the eonduet’’ of the witness as showing
that he is actuated by bias towards the prisoner.
The case has often happened when a witness in the

box makes sorme gesture of contempt towards the.

prisoner. Is that Taet not to be reported, hecause
inferentially ‘it reflects on the conduct of the
witness’’ by irresistibly leading to influence of hias.
" It is submitied that the true prineiple is that
laid down by Mr. Justice Ostler—any statement of
fact is permissible even though that statement leads
to an irresistible inference of hias on the part of
the witness. ' _ .

With all deference it is submitted that some
peculiarity of thought pervades the minds of the
majority of the Court of Appeal as to what is 2
staternent of fact as distinguished from comment.
This is strikingly exemplified in the following pas-
sage in the Judgment of Mr. Justice Sim: ‘A state-
ment that the witness when giving her evidence ap-
peared to be biased in favour of the accused would
be only a statement of faet.”” This passage surely
ignores the difference between a statement of fact

and a statement of an inference drawn from proved
facts. To say that a witness smiled at the prisoner
is to state a faet, to say the witness appeared to be
biased towards the prisoner is to draw an inference
from a proved faei, namely from the faet that she
smiled at the prisoner. - The right to draw the in-
ference rests solely with the Jury. Becanse the
witness smiled at the prisoner she is not necessarily
biased in kis favour. The smile riay be dne to a
mere¢ nervous habit, or may on the other hand indi-
cate friendship. It is because of this that a news-
paper must always confine its report to mere state-
ments of fact and not extend the report to infer-
ences from those facts. Bias ¢an never be a mat-
ter of proved fact, it is always a matter of infer-
enes Trom proved facts.

The Judgment of Mr. Justice Sim even proceeds
further.- Tt states that if the report suggesis to
the intelligent reader that the witness displayed a
bias in favour of the accused, this would interfere
with g fair iral, and (inferventially) is therefore
contempt. What is to happen, however, to the wn-
fortunate reporter if in the course of the proceed-

“ings a witness pulls out a pistol and ottemps to
shoot the prisoner or spits at him ir the dock? Al
though every member of the Jury:seces these  ac-
tions they are to be veiled in secrecy. The gencral
public must not know them hecause to an intelligent
reader they may suggest bias.  This sitnation is

ttruly Gilbertian when one realises that the report
would only state for the information of the general
publie what every Juryman must have scen with his
oWl eves. '

Is it not a true prineiple in law as well as
that the truth is the best poliecy. So long as the
report is a true and accurate one of faets which
the Jury must have seen, should it not he privileged?
Indecd, as Mr. Justice Ostler observed ‘‘in such a
case a faiv trial is not prejudiced beeause Judge and
Jury have already themselves observed the facts
stated.”’ : :

No Barrister in New Zealand with any sense of
responsibility would countenanee with any approval
what has been termed ““{rial by newspaper,’’ and in
Justice to New Zealand newspapers it must be stated
that very few have ever attempted to bring aboui
sach a state of affairs. . Neveriheless, to use the
words of Mr. Justice Ostler ‘it is g0 important in
the public interest that there should be no restric-
tion on the right to publish a report of all the faets
that took place during the course of trial,’” that it
must be a matter of alarm to the legal community
-when the Court of Appeal (byv a slender majority)
attributes to itself such a drastic power. The law
of contempt is Judge made and the Judges alons
deeide how far they-will extend it. In such a case
the mere faet that two Judges dissent from the views
of the majority would raise the gravest doubis as
to the wisdom and expediency of the ultimate deci-
sion of the Court, especially when it is borne iz mind
that no appeal lies from that decision.

Amidst all this divergence of judicial opinion it
must be borne in mind that a hasie principle of Eng-
lish jurispradence enacts that Courts of Justice shall
sit with open doors and hence the public has a vight
to expect a true and acceurate account of what takes
place therein. It is submifted with respect that -
the Judgment of the majority of the Court of Ap-
peal tends to ignore this basic prineiple and consti-
tutes g real danger in attempting to eircumseribe the
| liberty of the Press. :

in life
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