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person had been a partg to it. Counsel for the plaintiff 
pointed 0”s that the statute had been passed to eorrcct 
the severit,y of 9” earlier StcLtu~” (57 G. 3 e. OS) wliieh had 
been held m H&l Y. Franklin 3 M. &- W. 259 to apply to an 
indorscment Of a eique to a bank in which spiritnai perJ”“s 
-*cx pzrtnerr. Counsel for defendants urgea that the 
proviso to Section a1 shouid be construed as applicable only 
u-here the party sued did not know of the circumstances 
producing ttte illegalit): but that construction was rejected 
b: thr Court. Lord Cnmpbel, C.J. said “the action is 
given to both partics rhhether there be knorledgc or “at.” 
so in this case the suggestion thst section 205 should be 
e”nstr”ed 3_s spplieabic only to OaSES where thorn has becn 
no rriifnl breach: must be rejcctcd. The result is in the 
prosent ease tllilt. up to th” date on which the piainm 
dixolaimed tile eontraet under Sub-section 13) of section 64 
Of the BankruptCp Act lSOS, the eontrset between the debtor 
Bow-co ma the defendants renlained valid and enforceable, 
subjee. to my right of reseirsion n-hi& Barren and the 
phintitf 36 assignee of his property might have had. I 
alo strongly inclined to th” view that there r-a-s a good 
ground fur reseirsion 0” aeC”““t Of misrcpresentntion, but 
by the express terms of Sub-setion (3) of So&on 54 of 
the dileiaimer eifoetuai‘y determiaca ai1 the rights, inter- 
MS, ana liabilities of the estate in the bankruptcy in rc- 
speet of the eontmet. and the right of rercisrian is there- 
fore no longer araiiabie. The eontrnct being did, the 
defendants mere entitled to paymnt Of ihe f4000 on the 
data flXd by the contract. There Pas t,icre*ore “0 nrai,- 
able dcfonce to the action far that sum, and t,hc mortgage, 
being given to sccnrc the amount of the judgment entered, 
was unimpeacnable. Cp”” the aisehin,er the defendants, 
under Seotion 84 Sub-section (12j of the Bankruptcy let 
1908 became entitled to prove for the os,,,“w,t of the in- 
jury <if snJ-) inflicted upon them by it. The position 
therefore is that the contract itself is detcmined bv the 
act “f the piaintiff. and the only right surviving in respect 
Of it is the right of proof. It nouid bc hop&s* to contend 
that the right f” rescind was not a rjght in rexpeet of the 
sontr?st KitInn section 84 s”b.seeti”n (3). For these 
reasons I am of “pinion that judgment must’bc entered for 
tllo dcfcndants n-al costs 5s on 3 eiain, for ES000 with n,. 
l”rTanee of s31/10;- for t,\-0 extra dars nnrl f10,1Oj- per 
dny for second ~“unsei and riisbursemcnts sod uitnesses’ 
rspcnses to be fIxed by the Pqistrar. 

OSTLER J. in his lengthy judgment said inter alia: Seo- 
ti”” 193 of the Act of 1909 prorided that it shall not be 
lVlVf”1 for any person to zq”iX either as o*ner iexce or 
sub-lessee, rhctber at law or in Cquity. imd isnd subject 
to the IeSrrieiionS on 31Kl imposed by that part of the 
.4et. if the iand so acquired, togcttlcr xith S!l other iant, 
heid ov him as beneficial ownci- lessee or sub-iescee exceeded 
B certain are?. In In re Ko~atnaki Block No. 2 (14 F.L.R. 
132) the co;rt of Appe31 heid th8t this section did not 
prevent the assignment of Native leases. section 193 was 
repealed by the Kzdivc Land Amendment Act 1913, and 
Section 72 “f tllst Act: n.hich was to the same effeot (es- 
eept that the area ans nitered) n-as substituted; and b? 
section ii assignme”ts of iensc n-ere ine!dcd in the CO”. 
tracts maae unianfui. It win be seen that Section i2 pro- 
villas that it shall be ulrinnfui to enter into, a contract for 
the purchase of freehold or iensehold land subject to those 
rrstrietions if by the eontrilet the purdmser aoquires; oonnt- 
ing the lam, he alrenJg hOid and the hlnd he aeq”ircr ““. 
der the contract whether di or onip some of it is subject to 
the restrictions, a greater 81ro5 “f land than these restric- 
tions alion-. mere is “” doubt that this eontraet earns 
rithin the nor& of the Act, and therefore by virtue of 
this section it N%S un,sn-f”, to ent,er into this oontract. If 
Section 72 had stood aiane, then I think that there could be 
little doubt that the contract nould be void on the gionnd 
Of its iiiegaiit>-, for the general ruk is that where 9 statute 
has expressly declared the.mnkiog of a contract inegni, it 
is contrary to pubiie policy that it should nevertheiesr be 
enforeeeble, and the Courts x%-ill hoid that it is void: sea 
Bisgood v. rlenderson’s Transvaal Estates (190s) 1 Ch. 743. 
“ The Court is bound, in the administration af the larr to 
eonsiller every aat to be ““lawful whioh the 1ar has pro- 
hibited to bo done. i z carnan Y. Bryee (3 B. & Ax 
Bmsiey V. Bigmld (5 B. % Aid. 341). 

X3), 
A fortiori is ais 

the ease wnere, as in this instnnee, the sttLt.tllte has pro- 
vided a pcr.ish”le”t for the very act Of msiiing the con- 
2;;: see Leake on Contraeta (6th ed. 517) and eases there 

J. B. iXcEwa,, 8: Co. v. Adwin (1906) X.Z.L.B. 1028. 
See sly” the judgment of our Court of Appe&lTi& 

only possible exception to this rule is where the penalt 
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is imposea merely for the puqosc of protecting the;;; 
venue: see smith v. Mawlood (14 M. and TV. 452). 
Lhe statute in this case h3s provided that though the mali- 
~ng of suoh a oontmot as this ia unlawful, and punishable 
b? hcsvp fine and tho liability of forfeiture of the land to 
tile Crown, at ttlc sallo ti”x the contract itself is valid. 
Section 205 of the Native Land Act 1909 pr”vides:- 

“X0 siicllntion aoquiaition or aisposition of Native 
hnd or of an>- interest thcrcin shall be inraiid be- 
muse of any breach “f the foregoing provisions of 
this Part of this Act: but every person who wiifully~ 
connnits nids or abets any breach of thos” provisions 
&.ii be guilty of an indiotsbie “B&xc,” etc. 

The rrord “aiionation” is defined in the Act so ss to in- 

am set ant at length k-the appellsut's Borough BT-iaxv NO. 
1, Cinuse SO of vbieh !apa down the conditions which must 
bc “bacrrcd by ~“7 parson desiring to oonstruct private 
streets within the Borough. One Of tilcse eonllitions conl- 
@es the rnrrinbr and sanding of the footpaths and road- 
rrit?s to the eom~iete sntisfaetion of the Pahaelerston Knrth 
Boiough En&,&. After both approval.c had been thus 
obtained bp him. the respondent proceeded to form snd 
mctni the ncr street as worided for bv his n,irns an,? 

peuant requirea the respondent to deposit with it in O”.“& 
tion .vith the n& rood the sun, of f465 to co>-er the coat 
Of tarring and sanding the rosdiray (f330) an.3 footpsths 
(S1.35). The resp”ndent.r solicitors objected to this rcqoire- 
“Lent; as being be:-““d the legal powers Of the nppcuant. 
Eventusil~ in order to enabie the Instrument of Ded;rr- 
con. The manor so dqmited ,vis ae&mpmied b? n letter 
its seal to the effect that “all The raquircmnts Of scerion 
116 of the Public X’orks Act, 19OS, hax been eompiied 
with,” after the respondent had depasitcd with the appel- 
lant ns re$kxJ tho sum of U&5 to cover the future cost 
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of ado+Ig the attitude it did, bad entered into negotiation 
TFFia the respondent as i” the e”nStIUeti”n of the foot 
paths, these might have resulted in m agreement that the: 
should be taxed and sanded. The Council, however, di, 
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would no doubt be sound had the T”3d been left in its 
norma, condition and simply allowed to fall into disrepair. 
But it is ObviouSly not the normal condition Of a highway 
to have a trirmwsy area in the middle of it with a snrfaoe 
3 inches l”Kor than the other parts Of the ros’i The in- 
clined plane construeted 3iong the “tramway margin” to 
bridge over the diEerenec in lavoi was an 3rtifieial and 
tmporartry st*uetnre. In the state in which I &Id it to 
have bcen on the date of the accident it oonstituted, at 
night nt any rate, a dangerouv trap. In the ease Of mayor 
Of ShoTediLCh Y+ Bu!.l (‘JO L.T. 210) the highway authority 
hsd dug a trcneh 51ong a road for the purp”Je of laying a 
901vcI. when the work was completed the norkmen filled 
in tllo trench *IKl opened the rend for trd3io. A week 
later ihe plaintitf, driving a enb, found the road Tvhere 
*ho trench l+becn opened WBS soft and crossing “Yer the 
road to nvon3 IF: ran into a heap of rubbish and mpsizod 
his esb. The Jury found that the part of the road Tdlsre 
the trench hnd been opzncd hsd been properly filled in but 
had been rcudcred soft by subsequent rain and was dnn- 
gerous to tmciie. Lord H&bury in delivering the judg- 
ment Of the House of Lords, which hdd the corporation 
liab:o for the injury, discussed the application of the doo- 
trim of nonieaszneo: 

view from that vhieh has be& expressed before in 
this IIouse. When the ouestion is raise’3 in I direct 

“What is the duty of a highasy authority ahieh 
makes & nor road’3 The duty is to make it so tha: 
when the authoritr throws tbc road open to the pnblk 
for public use the road shall be reasonably r&e fo, 
the purposes for which it is intended to be used. IT 
this particular case very hesvy traf& passes over thii 
road, and in my judgment it na5 the duty 0: thi 
highway authority who were making this road an? 
who rrere intending to throw it open for the *r&ii 
to see that it w-a~ reasonably fit for that purpose.’ 

“In mv judgment the corporation arc liable 01 
the’stiple &ound that in altering the character 01 
this road-turning it from a footpath into a roadna: 
for heavy trtic-the10 Nas an obligation upon then 
to see that. when they opened it to the public it war 
t% for the trtie and purposes for which it was in 
tended to be used.” 

I am of opinion therefore that th0 plaintifi is entitlei 
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It appeared in the course of the trial that the other de- 
‘endant, the Auckland City Council, had through its respon- 
ible osieer made an agreement with rhe Nemnarket ,307. 
Pugh Council that the latter body should, during the pro- 
vs.3 Of the road COnStruetion and as a temporary arrsnge- 
cent undertake the msintennnce and upkeep of the L‘m~r- 
‘in” the defeotive state of rhieh caused the aeei,dent. In 
hese circumstances the Auckland City Council is oicarlv 
tot liable to the plaintiE But although the solieito<s 
!or all three parties had been pcrfeetly frnnk with one 
mother this arran&?ment botrrcen the two bodies bad not 
tome to their knomiedgo before the trial and the piainti 
F~S fully justified in claiming against both dofeadaots. I 
indemtand from eounse, that the two defendants au set&! 
,he ineidenec of costs between them; I need ,thorofore do 
10 mom rhan dismiss the action against the luekkmd City 
:““neil without costs. 

SolioitorJ ior pinintitf: A. Hanna, Auckland. 
Solieitorr. for city Council: Stanton, Johnstone s spence, 

~UCk,iuicL 
S01icit0rs for Borough Couneii: Hog& Tong & Player, 

Auckland. 

On the fa.63~ as found by the learned Judge defendaant’s 
iervnnt negiigentiy drove his motor lorry resulting in 
image to xx bridge under the care and management of the 
:onnty Council: The piaictiirs repaired the bridge and 
iued tne defeodant for damages to rhe amount of the cost 
,f remirine the bridne. 

it aould be because the acts of the defendants had 
interfered with the right af control snd management 
and the posers of maintaining in repair pimzn to the 
Council bv the .&et.” 

This ease was considered in Snushz.U 7. Baikoara c0,mt.y 
Council (1020) E.Z.L.R. 783, where it was held by the 
Court of Appeal that a Coonty Council xv39 entitled to 
~ommenee an action for a rrroneful interfereme with the 

Solicitor for plaintiff: T. Jordan, Mssterton. 
Solicitors for defendant: TreadmU & Sons, We&&n. 
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Phe plaintiff clisims from the defendant payment of Prio- 
pipa, moneys due under a mortgage. The fsetr are not 
in dispute and the ei~im comes before the Cfiurt in the 
form “f a ease stated. Th” plainti* is admisistmrrir Of 
the estate of her I& husband Jarues Henrv Craig. Bu 
Nenlorrrndum Of NLortgtLge, dated August 1st; 1916, the de- 
fcndant William MeRae Pcaeoclr covensnted to repay Jamee 
Iienry Craig a principhl sum of which there remsins due 
iincl owing at *ho date of the action fllil 0s ?!a. On 
August lwn, 1918, the ckfendant trsnsferled to Eric \Vx%l- 
demsr Friedlsnder ana Emil Frieaianaer ali his estate nna 
interest in the mortgaged land. On September L’nd, xl24 
the plaintiff gave to the defendmt sod to each of thd 
transferees a notice of her intention “to es,, up snd de- 
mana payment of the prineipsl sum and to esereise 
all o? an? of her pow+rs and in partieuiar the pow-,x of sn,,e 
contained and impiied thercundcr at the expir:~tion of *W-O 
ea!endar months” from the dat” of scrriee “f the notiac. 
On October 20th. 192-l_ one of the tranaferecs Eric waidemar 
Friedlander lad@ with the plaintiE 3m objection t,, the 
exercise Of her porrers. 
objection. 

The defendant himself lodged Ii” 
NO further Or other notice xms given to the 

ALPERS J. said: Both the notice of intention to csercise 
the powers under t6e Nortgagc ad the oniv notice of “b- 
jeetion lodged were anteecdent to the 24th &v of October 
192i-the date of the coming iuto operation oi: “The No& 
g?.ges Find Extension 9,s” Of ihst Year. “Proeedings” 
baa, thaefore, beon commenced wit6in the provisions of 
the snvin,a-&use-See. 21 (2) (In re Leigh’s Mortgage m?j 
G.L.R. 3LI; whitton 7. Tyler ,Qz, G.I..R~. 154.) 

The question for the Court is whether the plaintiff is 
entitled to recover from the d&n<&m, vho did not lodge 
a notice of objection, in spite of the fact that the transferee 
Eric W’aldemar Friediandcr idid. 

be 
The learned Judge came to the e,oneiusion that it would 
impossible ro gire “fuli e&w to the intent of the Act” 

and full scope to this wide equitabie jurisdierion if the 
onlission Of one, or more of the pm& a~eetcd to lodge 
notice of objtctmn would en::ble the mortgqeo to ignore 
the abjeetion,lodgcd by moth& or others and to proceed 
to exe~eise hx powers ritbout bringing them before the 
Court. phi learned Judge ho came to the eonehsion that 
a eonsiderstion of the hmguage of Ciauee 4 ww conclusive 
against the plnintiff. 

Solicitors 
Solicitors 

Auckland. 

for p,ointiE: Endem & 
far defendant: Buseel& 

The executor and trustee of the will of W. S. Hart agreed 
to reduce il mortgage on the Property of the deceased sub- 
ject to the consent of the Court. 
by motion. ex patie. 

Application was made 

OSTLER J. said: “ii my opinion these proceedings ore 
not in order and a Judge has DO jurisdiction on an er pate 
petition to sarletion such a co”lpromise by an exeoutor. BP 
section 2 Of the, Trustee Amendment let 1924, however. a& 
erecotor or a trostee with power to 3ot alone may eom- 
pound an>- debt due to the testator’s estate without being 
responsible fur soy loss, so long as he acts in good faith. 
It is therefore quite unnecessam for the executor if actinr 
ln good faith to obtain the appr&al of the Court. If, ho; 
ever, the executor as a matter of precaution desires the 
approval of the Court to this compromise he must either 
Proceed by my of origimating summons, or by petition M. 
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der Seation i5 of the Trnstoe Act 1908. In either ewe 
the prooeading~ are not ex park, but most be served on 
such Of the interested pzrt~ies as the Judge map direct, and 
those pc~rties are entit,ed to be heard. In these proceed- 
ings, although no doubt intended to be under Section 75 
of the Trustee Act 1905, no directione have been asked 8s 
to service, no information is given to the Court to enxbIe 
it to judgt? as to who the interested p:xrtier rna~ be, there 
is no copy of the a$, and DO eopp of the power of attorney 
under which the petitioners purport to act. Under these 
circumstances the motion founded on the petition must be 
dismissed. 

No other reason is st%tted in the statement Of “laim for 
the Company’s knodedge Of its “ns”“nd financial position, 
except that it knea- it ~oul.3 be bound to make a heavy 
loss upon this fSO,OOO a”f,b of fmzen and timed meat 
and other pioduee. The “iaim has been limited to this 
by the plaint% themselves. The interrogatories dealing 
mth the Commnr’s buildine ““e~~tiom are imelerant to 
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COURT OF ARBITRATION 
s?‘razer, J. September 7, 29, lm5. westport. 

BENCH AND BAR. 
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!?$% and pleasant insistence which, however mis- 
taken you might at first think it, cocld not fail to 
charm you. There are few more valuable assets 
to a litigant than that hia counsel should, from first 
to last, enjoy the affectionate regard of the jury! 
Solicitors were thus inrariably pressing in their tie- 
nmnds upon his services; it was a familiar sight. of 
fifteen or more years ago, to see kakn~ 15ankes Jkc. 
arguing from the front bench with a courteous, un- 
flustered deliberation, while at the end of the silks’ 
seat stood his clerk, beckoning him to another court 
where, in his a’bacxe, siorms were bi-wing. It is 
odd how barristers’ clerks assimilate the outward 
charaeterist,ics of their masters; Eldon &mires 
clerk was always well, but quietly, dressed: neat of 
appearance and in deportment uperturbed, how- 
crw many storras might be brewing in however 
many courts. 31r. Justicc Bmkcs, as a Judge of 
Jirst instance, was a rwdel of all that such a Judge 
should be. Urbanity was the ESJC’II~~ of the busi- 
ness iu that Court; right and all t,lx proprieties 
wwe firmly insisted upon, but cowideratiou for 
eorusel, solicitors and litigants was invariable. -4ny 
reasumble demand, of pcrsunsl conrenieuee, would 
at least be frankly ente?tnineu 3nd ref~5”nably dis- 
cussed.; the machinery of his Court worked on oiled 
wheels, the urbanity of the Judge being reflected 
in the polite attention and \v”rdly wisdom of the 
Jndge’s clerk. Here, 1 must rcpmt, \vas the very 
picture of an English genrlernau and his gentleman 
servant. Aecordulg t,o his kind, he has an infnllible 
commons sense and displays the just outlook of the 
perfect magistrate. C)f his presclit t.itle, Lord Jus- 
ticc b’ankcs, I emphasisc tile first word; he is not 
yet R Peer of the liealm, but be is muc11 more like 
oiic thm are m”a 

At the same epoch, some iifteen to twenty years 
ago, Mr. War~ingtou was a. qliict but universal in- 
floence iu th,e wcrld of Chmeery, Moved of all for 
his very genid eourt~esy and by all listened to, with 
respect, for his great leaming and ripe wisdom. His 
art is that of beincp I,%” ~ p ., b‘llit always but lle”eP a 
nonentity ; his quuliiications, those of a profound if 
bland and smiling lawyer. He wits the same man 
on the Bench of the Chancery Division, and is the 
same mm as Lord J~usticc of Appeal. Still at the 
sane epoch, Serutton K.C. was dominaticg over the 
world of comrncrcial contentions, and in the Com- 
mercial Coart carrying all before him except his 
most frequent opponent, HamiJton KC. Of the 
latter, now Lord Snmner, I will wriie my panegyric 
later; the former, Scmtton L.J. was always most 
distinguished by his massive force. Bearded, as I 
ha-x said, and lar.ge, I have the feeling that I have 
never seen him either stand or sit perfectly erect 
and that, if he did so, “niy the fringes of the beard 
would be visible to us beiow. He has no riced, and 
I believe no intention; to qnarrei with anyone, nor 
em t,here be anything of brutalit,y in t,he constitu- 
tion of a giant whose out-of-work passion is for 
nmsic. He is too big to sneer: and is too lezrned 
and intelligent to have need to resort t,” a deface 
of sarcasm; and any reai petulance of character is 
quite inconceivable in one of his physical and intel- 
1eotua1 pruponions. If. then: van recall from t,he 
past, or receive, upon a fut,ure &it to the Court in 
which he sits, an impression of a. mm cross-grained, 
attribute the signs to some hidden aud insignificant 
cause and asure yourself. as I continue to assure 
myself, that he is not wh& his manner suggests but 
ia wht~ his face and figure should indicate. tin- 
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donbtedly he has a certain conceit; but who, with 
his record behind him and h;s sut,horitative work 
to his credit, would not have? Bnd I think that 
his long continued batties in the forum, with the 
now Lord Snmner and the then incotipswbie gen- 
ius and first intellect of the Bar, always necessitat- 
ed Scutrton’s straining even of his own great powers 
and cvcn of his own weighty personality in or&r 
to keep pace with the rapid, smooth, unerring and 
resistless morkinr of a six-cylinder, sixty horse- 
power brain. It-was my &rtain&nt 38 a youqg 
man to sit for hours and listen t,o them, at forensle 
wxr; high as is my admirtion, and must be any- 
“ne’s admiration, for the qualities and attainments 
of Lord Justice Scrutton, I felt always that his 
struggles with Lord Sumner were unequal. 

Lord Justice Stkin, nest in the list: is of a dif- 
ferent da,te and a very different stature. His fam- 
iliars and friends, in the days of my pupilage, used 
to cal! him, I think, “little Stkin.” There is a 
saying that valuable parcels are wrapped up small, 
and Atkin L.J. cert.ainly illustrates the truth of it. 
Hc is not really diminntive; I dare say that, in fact, 
hc is the average size in fignre and feature of most 
of us. Hc is very spare; he is by no means dis- 
agreeable and he may just possibly be called agrec- 
able of expression, but only just,. Keenness is the 
predominating attribute both of his face and of his 
mind; and. here again, if you first feel th.e impres- 
sion of nciclity about him: discourit the outward 
symptom and be snrc t,hat he is: at times, merely 
too keen. lie makes n”ne of the mistakes of a 
mind in a terrible hurry, though he often shows the 
irritation of a nund working at a very high speed 
That there is no vice and nothing whatever viciout 
about that irritation, is plainly demonstrated by the 
excrcisc of it nearly as much upon his brother Lord2 
Justices as upon the arguing counsel who has tc 
cr”ss his mental path. It is a curious phenomenon 
but I think a true observat,ion, t,hat, with the ex. 
wption of the Mater of the Rolls, pane of the ap 
pc:late Judges has undergone the least change ir 
the process of promorion to the Rench of the Courti 
of Appeal. On the whole, the promotion has ar 
inevitable, and possibly a sery desirable. effect; thi: 
letter xi11 close upon a typical instance. Thou@ 
hc has an inunte instinct for the earrent judlcla 
conclusion, the quality of adsoeacy remains at it 
full momentum in Lord Justice Atkin’s constitution 
It is widely said that he has long contemplated, am 
still coztcmplat,es, the extraordinary expedient ” 
resiping fr”m the Bench in order to return to th’ 
Bar, thus to develop to its full maturit,y and profi 
an advocate’s earee~ prcmaturcly brought to an en, 
by the rapidity of its own success. I am far fron 
saying that there is any foundation in fact for thi 
frcqucnt assertion; it is quite likely that it is th 
invention of someone who has observed the +<tall: 
surviving sdrocntc ia t,he Judge and has made 
prophecy accordingly. I certainly hope that ther 
is no such prospect; even the most, devoted adm 
cat”, given he had the brains of Lord Justice Atkir 
could not escape being mellowed by years spent i 
judging. In fire years time, “w subject may ear 
ceivablv have derelopcd into a Lord Justice of AI 
peal of’ B weight and worth equiTralent to that c 
the greatest whose names, in t,he Law Reports, prc 
cede the initials “L.J.” It is 8 marked characte: 
istic of these little men, spare and keen, that the 
stav the C”UPS~ and arrive at the finish with a ma( 
mticent sprint. 

Lastly, of the actual team, there is Lord Justin 
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argant, whom, if I was a cartoonist, I should de- 
iet as a nice old, shaggy old, wire-haired terrier 
od label my cartoon “The k’rofessor.” In the 
ands of s”me great lawyers. t,he Law is like an im- 
mture claret. with none nf the chill take11 off it 
nd with much about it to revolt the pa,lat,e and 
lake the wine a mere medicine. In the handling 
f Sargant L.J. it is a tawny, vintage port: to be 
iseussed en ccimoiseur with men of trained taste> 
nd to be well sensed before being swallowed. He 
ras, in the past to which we hare referred, Junior 
3 the Treasury on the Chanccry side; the Eritish 
‘reasury, which is by far the best of our Depart- 
vats. has a very nice discrimination in this matter; 
;srgant, Tomlin, Dighton Pollock c”nstitut,e an ad- 
lirable series of Attorney-GeneFnl’s Chanecry 
‘devils” ; it is good t,hat men, so well choseu and 
” richly deserving their choice, should go ant,“- 
naticslly a,nd wit.hout ihe risks of “silk” to the 
%eneh. We knew little of him at the Bar, except 
hat every now and then we SBW a wise man, of 
mcertain age, rise and utt,er some abst,rnse argu- 
nents upon some profound point,. of which the 
lourt took care not to miss a word. There is an 
,ecasionsl, high pitch about his voice_ which might 
,e querulous in any less benevolent mu; there is 
1 cert,ain ruthlessness about his pursnit of a point. 
mst,ile to yonr contention, which is vel’y surprising 
ind not a little confusing. in such a benevolent 
*an. Yet his benevolence is real; it is not an es- 
xession assumed to constitute a trap; nor on the 
jther hand, does it amount to such absolute kindli- 
ness as to temper the wind to the lamb shorn of 
round arguments. He spent a few, but not 3 very 
Eew years on the Bench of the Chancery Division. 
where his academic brilliance was much appreciated 
but was felt to be wasted on that part of a C’lsnecry 
Judge’s stork which is most ably discharged by the 
apphcntion of the instincts of n man of &a.&. His 
promotion to the Court of Appejl was timely and 
if erer a man’s career has been throughout eonsis- 
tent with the obviUus fitnbss of things; then has 
that of Ihe “Professor”, Lord Justice Sargant. 

I forget esaetlv what I wrote about the President, 
Lord Merrivale, in my last letter, except that I pro- 
mised to repeat it in t,his let,ter. We go back to 
the same epoch. to see Mr. Duke at the zenith of 
his career. as advocate. swaying juries with t,he 
S”II”~“US eloquence of his deep bass voice, terrifying 
lying wit,ness with the almost ponderous dignity of 
his whole atmosphere. 9 fine, strong Type of man, 
as it might be the champion hammer-thrower of his 
day. and, Peer though he now is. wry @pica1 and 
representative of the good, Brit,ish C”mmoner, he 
was a dogged advocate with a marked devotion tc 
the part,isan and one-sided functions of the nisi 
prius pleader. To my thinking, e\-cry shred and 
sign of t,his profession&l character has b::en thronn 
off. and all the character of the English Judge most 
admirably assumed instead. A sub&, inpcrcept- 
ible change in the booming voice has converted that 
instrument from a lever of juries to 5 weapon of 
justice. What&w may be said of his disclxrge 
of his other functions (and I believe that only the 
best is said) he is perfection of a Presiding gcnins 
in the Courts of Divorce; the only pleasant thing 
there is about that most unpleasant, subject. Hc is 
ex officio member of the Court of Appeal; of those 
who go to make up that Bench, t,he critic in law 
may say what he likes, bm. no one can deny their 
manly qualities.-Yaws ever, 

IPvNER TENPLAR. 
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THE WITTY JUDGE AND THE BRONCHIAL 

USHER. 

A Witty Judge, while Perusing the Depositions 
for t,he Forthcoming Sessioz at the Old Bailey, Saw 
the Chance of a Lifetime. A Prisoner Bearing 
the Name of William Shakespeare was Charged with 
Obtaining Money by False Pretenoes. It seemed 
t,hat his Habit had been to Simulate Epileptic Fits 
in Ordcl t,o Arouse the Sympathy of Bystanders. 
His St,oek-in-Trade was a Piece of Yellow Soap, 
which. Diligently Chewed. Produced the Effect of 
Foaming at the Mouth. This Symptom, Tog&her 
with Gnashing of the Teeth and Rolling of the Eyes, 
had Convinced Large Numbers of Spectators of the 
Genuineness of his Attacks. and William Shakes- 
pare had Conscqnently Enjoyed an Income which 
was Amply S&ieient for his Daily Requirement,s. 

The Witty Judge Felt, that. if at the Appropriate 
Xoment, he wcrc to Observe that this Seemed to be 
a Case of Pocta Gnashit,ur Non Fit, his Reputation 
as a Jcstcr of tbc First Order would be Made for 
Erer. 

The case of R. 7. Shakespeare Came On in .Due 
Coarse. Cnhappily (as it Proved) the Usher of 
the Conrt, was a Bronchial Subject. On the Day 
in Question hc was Afflicted rvit~h a Heavy Catarrh 
and a Remuncratirc Cough. Half Way t,hrough 
the Opening of the Cast for the Prosecution, which 
\vas Conduct.cd by it Connsel of No Importance, the 
Witt,>r Jndge Felt that the Psychological Moment 
had Arrived. By Way of Preparing the Ground 
he Asked in an Innocent Manner Whether there 
was not Once a Poet named William Shakespeare. 
Counsel R,eplicd in the Affirmat,ive. The Witty 
Jadwc was in the Very Act of Loosing Off his Epoch- 
ma&y Jest mhcu t,be Bronchial Usher was Seized 
with a Paroxysm of Coughing which was Audible 
in Sewgate Street. Then an Appalling Calamity 
Occnrrcd. The Counsel of No Importance, Resum- 
ing his Interrupted address, said that his Lord- 
ship’s Qncstion Promp:ed the Remark t.hat This 
ww 5 Case of Poeta Gnashitur Non Fit. He had 
&de the Witty Judge’s Joke. The Court Rocked 
wibh Laughter, in w&Ii the Prisoner (who was 
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Something of a Scholar] Heartily Joined, and the 
Reporters Signalled to their Ivfessengers in Order 
tha,t. t,he Stop-Press Editions might give to the 
World the Joke of the Century. 

The Witty Judge was Eqnal to the Occasion. 
With Austere Dignity he Rebuked the Counsel of 
No Importance for his Unseemly Levity, and Begg- 
ed the Press, in the Intnrests of Decency: Not to 
Allude to an Incident which had Distressed him 
Greatly. 

Wh~en the Court Rose the Witty Judge Told the 
3roixhixl Usher Esaet,ly what he Thought of him: 
and Caused him to be Transferred from the Old 
Bailey to the Commercial Court. 

Moral: Preparation is the Soul of Wit. 0. 

CONTEMPT OF COURT. 

Contempt of Count in one of it,s prot,ean forms 
has been a@n before the Court of Appeal in the 
case of the Att,orney-General v. Dnidson and 
Ot,hers on which a note hy a lcnrncd contribntor 
appears in t~hhe last issue (p. 226). I entirely dis- 
agree with the view taken by him: a view which 
apparently arises as the, rcsnlt of his considering 
the question from the point of view of the news- 
paper and not from the point of view of the 
prisoner whose chanecs of a, fair trial were serious- 
ly affected by the publieariou of the paragraph in 
the “Sun.” If that was the effect of the pnbliea- 
tion as in the judgment of Reed J. t,he learned 
Judge points out it was. then the quesiion of t~he 
propriety of the publication is to be considered not 
from the a.spect that the effect of t,lic jndgment may 
be to r&rict the matter that ma.y be published by 
a newspaper before or during the trial of a prisoner, 
but fwm t,hc point, of view of the prisoner who by 
the publication in question is prejudiced in his fair 
trial by the comment before or during his trial. The 
right to web B fair t,rinl is one the preservation of 
which is far more important than is the right of 
Editors and Subeditors t.o be saved from the in- 
vidious position stiggested by the writer of t~he, 
article nnder discnssion to be the result of the de- 
cision of the Court. The jurisdiction in Contempt 
of Court may be: perhaps is> a, somewhat anomalous 
method of protecting the right of a prisoner to a 
fair trisl; but whatover may be said on that ques- 
tion the Jurisdiction is not likely t,n be abused and 
is a much more convenient method. of punishing 
the delinquent Editor than is procedwc by indict- 
ment which has been adopted in some at least of 
the cases reported. 

A fair report of the evidence is t,he right of a 
newspaper and indeed of the public. No one GUI 
quarrel with tha,t. Bnt comment whether on the 
evidence or on what takes place in Court is pro. 
perl? excluded until the determination by the Jury 
of the prisoner’s guilt or innocence. The danger- 
ous doctrine is put, forward by both the Judges who 
constitut.ed the minority of the Court that because 
the bias of the witness in favour of the prisoner as 
shown by her “quick smiles” at him while giving 
her evidence, was or must have been evident to the 
Jury not,hiug wrong was done by the newspaper 
in drawin? attention in the method adopted by it 
to the bms in the prisoner’s favour shown 
by the witness. 9 moment.‘s reflect.ion weld 
I should have thought have satisfied the 
learned Judges this principle might easily result in 



a sery undesirable extension of the right of report- 
ing possessed. by xewspapcrs. 

But the Chief Justice does not seem to be slto- 
gether sat,isfied wit,h the conclusion at which he 
arrived. He sags “it is n pit,y pcrhxp~, t,hat the 
paper should have published what, ma,: he termed 
t,he antics of a wi-itncss who does not xem to have 
been properly impmssed vit,h t,he dut.y she wm 
performing of giving eridmcc” Though why it 
is n pity 11 as the Chief Jnstiee t,hought t,he news- 
paper was vit~hin its rights in t,he publication. I 
find a difficulty in seeing. Ostlcr J’s somewhai 
lengthy judgment seems to be litt,le more than au cx- 
pression of reyrct for his innbiiit?; t,o see that the 
newspaper’s article was anyt~hing more than a statc- 
merit of fact. I respectfully concur in the pithy 
and accurate statement of the law contained i,n the 
judgment of Sim J. 

It is to be regretted that the Chief Justice mci 
Mr. Justim Ostlcr esprcssed their reliance in com- 
ing to the conclusion they did on the decision in R. 
v. “The Ercning News” cx p. Hobbs L.R. 1925 2 
ICB. 1% a case in which the “Evening Tcws” 
ha,d published n report, of a charge to t,he Grand 
Jury by the Recorder of London on the present& 
t,ion of an indictment against, Hobbs which report 
t,he Lord Chief Just,ice dcccribed as “a report that 
seems t,o me upon the whole and subject to certain 
limited exceptions to be eccnrate and fair of a 
charge which ought not, to have been delivered in 
t,he form in which it xas delivered.” Ko such 
drscript,ion cm be applied t,o t,he present case in 
which to nsc t,he lnngna,oe of Sim J. it must. hare 
been evident “to my intclli~cnt~ reader” that the 
~~~-spnpcr was eommentin~ 011 the demeanonr of 
the witness in giving lw e\-idencc. 

OBITUARY. 

LAW JOURNALISMS. 

of al” joint ine”“leS foi the msintcnnnee’of the wife. But 
the Eeelesinsticni courts were ‘oound thimsulves by a hzrd 
and fast rule.” (13/6/25.) 
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