
FEBRUARY 2, 1926. 

VOL. I. No. 23. WELLINGTON. N.2 : FEBRUARY 2. 1926. 

LEGAL. 

Partnership or Engagement. 

A young Barrister and Solicitor 
whose experience extends over 
several years: s&s snitable en- 
gagement or an opportmnit,y to 
acquire a partnership. 

Adrertiser holds the highest 
credentials and will be pleased to 
furnish the fullest information to 
t,hose interested. 

Communications, in confidence> 
should be addressed in the fimt~ 
instance to- 

“LL.B.” 
C/o Charles Haims Advertising 
Agency, The Dal&y Building, 

WdlillgtOIl 

Rarrister and Solicit,or. Graduate 
in Srts and Law (New Zealand), 
First Class Honowwnan and Col- 
lege Prizeman of Cambridge, with 
five years practical experience in 
conveyancing and common law in 
New Zaland, desires good position 
with a view t,o partnership in a 
rising conntry town- 

“‘AZO”, 
C/o Buttenv&~~~Co. (Amt.), 

Box 472 :: Wellington. 

Young lkrristcr and Solicitor 
with considerablr expcricnce in 
>Iagist,uatcs Court work. Admin- 
istration of I3st.at~e.s. and COIIVCT- 
axing desires position either m 
town OP country as Legal Clerk 
or Jfanaging Clerk. Testimonials. 

Reply, stating salary offered to 
“ CLERK, ‘.’ 

C/o Butterworth and Co, pTe1. 
._~.. 

Young Solicitor with general 
ofice experience and good crede:~- 
tials desires employment. Tomi 
or Conntry Office. Reply- 

“RELIABLE,” 
C:/o Butt&&& & Co. Ltd., 

Box 472 :: Wellingtan. 

THE GUARDIAN TRUST AND 
EXECUTORS COMPANY OF 
NEW ZEALAND LIMITED. 

i:sraliii.l,rd by syesiai *st Of P.rli*mant. 
1888. 

xnnaper: 
.r M. STOKES> F.b.1.S. 

Sdieitors: 
Those :~lrmdy acting for Tcst,ator. 
Settle?. or Rcbiring Trustee. an tht, 

eilse lung be. 

(Established 1905.) 
C. M. ELLISON, 

Land, Estate Agent and Valuer. 
G Panama street,. 

(Govt. T,ifr Insurance Rnildings.) 
~~ellingtm. 

Mortgages Arranged. 
Telephone: 41.761 
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LEGACIES. The Salvation Army 

COMMISSIONER HOGGARD, 
BOX 15. TE ARO, WELLINGTON 

J. S. BARTON'S / We specialize in the printing of 

THE N.Z. 
I 

CORII~ANY SECRETARY ! 
COURT OF APPEAL CASES. 

I Set up and printed strictly in accord- 
THlS WORK CONTAINS 

THE N.Z. LAW & THE FROCEDURE i 
ante with professional requirements. 
This advertisement is set in 12.point 

For the Formation and Operation of a Limited ~ 
(pica) Qpe-the same as is used in 

Liability Company both Publtc md Private. The ~ 
COURT OF MF’PEAL and PRIVY 

Author has the advantage of a wide experience and 
couNGlL CASES. 

~ 

qualification in ‘both Law and Accountancy ; i 

hence THIS BOOK ANSWERS THOSE i 
WSRSES & STEPHENSOX, 

Limited. 
QUESTIONS ON COMPANY LAW A I 

PRACTITIONER IS FREQUENTLY ASKED I L-&IV PRINTERS, 

! (Printers of “Butterwort,h’s Fort- 
PRICE 25,-; Postage Sd. 

nightly Notes.“) 

BUTTERWORTH A GO. (Aust.) LIMITED. ~ 127 Tory street :: WdlillgtOIl. 

49-51 BALLANCE ST. WELLINGTON. ! 
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“Of Law there can be no less actnowlodged than 
that her wat is the bosom of God, her voice the harmony 
o,f thr world ; all things in Heaven and Earth do her 
homages the tarry least as feeling her care and the 
greater, as not exempted from her power.” 

-R&d Hooker. 

Court Sittings for 1926. 

Halsbury’s “Law-s of England” tells us that 
the Attorney General is the head of the Bar and 
has precede&e over all King’s Cotinsel. He has, 
to use the words of A.-L Smith L.J. "to perform 
high judicial functions which are left to his discre- 
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For Legal Documents and 
Account Books you require 
a Strong, Durable, Dignified 

Paper. 

TROXLEY”” 
LION LEDGER 

is the ideal Quality Paper 
---Tub-sized and Air-dried. 
Has a perfect Pen Surface. 
Rules sharp and clear. 
JOHN DlCKlNSON AND co. LTD’ 
q n 

MINISTER OF JUSTICE. 

It is very grat,i$ing to find the Prime Minister 
has added to his Cabmet a comparatively new mem- 
ber in the person of Nr. F. J. Roll&on and partic- 
ularly is it gratifying to the profession that he ti 
the Minister of Justice. That Mr. Roll&on war 
boand to succeed as a politician was obvious a fea 
months after his entry into Parliament. He bra@ 
a sowxl knowledge of the law: a ksen and loglea 
mind to bear on the difficult problems of finance ani 
t.aration in an enlightening mamcr. He seized 01 
these difficult matters for analysis while the ver: 
great nmjorit~y of his confreres ignored or fiirtec 
with them. The Hon. Nr. Roll&on xvi!, we doul, 
not,: prove an cxeellent~ Minister of Justxe and WI 
may look forward t.o the interests of the profession 
being protected in his hands. The profession wil 
fed happy and eonfidcnt~ in this appointment am 
we off’er our congratulations to the new Minister. 

SUPREME COURT. 

DRT: 

El 

M 
in 
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of the &eatator; (5) Be&d”rrry estate bequesthed for the 
purpose of fonniiug and maintaining a school to be es11 
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Whether intereet should 0: ahonld not be allorned de- 
pends upon t,he intention which the vi!1 itself, either ex. 
pressly or bp implicrrtion, declares: 7vhst in fact is the 
mezning of t,he words-the meming, thst is. rhieh tha 
words of the will, properly interpreted. eonrep. To 9s. 
s&t in that interpretation the Court is entitled to p”t 
itself in the position of the testator. a.“d to consider ax 
mIterid facts ma eireumstanees k&m to the test3,t.x 
with reference to which he is to be taken to hare used 
the waordr: in the vi& and then to declsre what is the in- 
tention evidenced by the aords used vith reference to 
those facts and circumstances wb,ioh were ior ousht to ha,,-e 

His Ronour finally decided the question BS foilors: The 
irgatces in Groups 2 and 4 are not entitled to interest from 
the end of .the exeen~x’s yeear unless the executors had 
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THE JUDICIAL BENCH. 
A Suggested Reform. 

b 
P. J. O’REGAN; Esq. 

Let me statr ate the outrct, that, this article has 
not. been suzgest,ed as the result of any appointment 
to the Bcncb in this eonntrv. Our Judges have 
heretofore uphrld the tra,di&nn urhich a,re the in. 
heritance of cent~uries. and t,heir work mill hear 
comparison wit,h that, of any ether of the count~ries 
c,omprining the livitish Empire. First, I write to 
comply with a long-standing promise to the Editor 
of “Fortnight17 Notes” to hwonu? an 0ecasi011a1, con 
tribntor. and, secondlyl to out,line a scheme for t.hc 
appointment of .Judgcs and Ma,gist,rates which, it 
sewns t,o me. for xore t,han one reason. would be 
a chang in the right direction. Briefly, I favour 
a system w&r which Judges a,nd Magistra~te~ 
xonld be cleeted without any rcferenee &at,erri 
to thr Go~wnmcnt of the day. 

I shall be told of course that the elective sys. 
t?m has been in opera,tion in America since the 
birt,h of the United Stat,es. and that it has t,herc 
prodnccd prxrc wils. The rcplp is simple. I dc 
not propose the adoption of t,he American method oi 
election? t~hongh I am prepared t,o maintain; if neeC 
be_ t,hat t,he evils of that met,hod have been greatly 
exarsrrated. 

First, I wonld point out, that the prwailinf 
method of appointment, by the Government of tht 
day eomcs to IIS from timrs very different from ow 
own. We sM1 speak of “the King’s Judgzs”, be. 
cmse,time x-as when t,he King. under t,he “a~dviec” 
no doubt,, of eounsrllors of his own ehoosingr: did ir 
fact, appoint thr Jndpes_ a,nd we know t,hat in fW 
the King once claimed the right t,o sit on the Bent? 
with his Judges. and that, er~n after that right hai 
dropped int,o disuse. there were Kings of En&n< 
who attempted to influence jndicinl de&ions. Th( 
days when swh things were possible base drifted 
far down th,c gallery ~of t,he past. never to be re, 
l--iv&. l”;ercrthrkss we still cherish the make-belim 
involved in the phmseolEy of those far-off times. ani 
such is the Rffect, of rerhxl formula?. that it require: 
an effort after all t.o realise the fact, ihat the Benet- 
is filled by the Gorwnment~ of the day-that in prac 
tice the Sowreign has ceased long since to be con 
cerned in such appointments at all. It is time w-t 
adopted a system mope consonant with the praetica 
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iacts of OUP times: and I hope to convince the reader 
:,hat the plan ‘hereinafter outlined is pregnant wit.h 
i&tory constitutional benefits. 

I propose, not, that our Judges and Magistrates 
should be elected by the people, but that they should 
x chosen by th~eir brethren of the legal profession 
First. I wonld have an Electoral College clccted by 
:he profession. The number of persons comprising 
that, College is a. detail for forther eonsiderat.ion, 
snd. of course, the whole scheme could only be antb 
srised by an Act of Parlisment~, thus ensuring thr 
rovereignty of Parliament, in, the last analysis. Bnt 
t,he College shon1.d be larpe enough to make it fully 
representative of the profession, and it could well 
be made elective by postal ballot and under the 
proportional syskm. Of COURSE it anuld be elected 
for a given number of years, and it should hold ses- 
sions ,zt periodical iutervals. All members of the 
profession ‘should be eligible for membershil) of the 
College. and every const~it~uent. of COUPSC. e&d have 
one vote. n,nd no mow. Mcmbr-13 o? the College 
should be eligible for appointment to tbc Bench. 
bnt the ehoiec need not be r&riet:cd to tb,em. ,Per- 
haps the At,t,ol,ney Gcncml and Solicitor Gcncral for 
t,he time b&g should be mmhcrs ex officio. De- 
tails. however, do not belong to i,his roagb outline 
I an endearouring to bring before my ,radks. 

It 9-oes without saying tha,t membership of the 
Electoral C’ollege would itself be a high honour- 
a compliment which the profession would be able 
to pa? t,o representative members rvlm. thoagh equ- 
ally worthy wititb the few to whom ihe present syn- 
two restriet,s the highest honouns. are nom prrcluded 
from the proper opportunity of distinqkhing them- 
SdWS. This> t,hcugh an incidental consideration. 
is important enoiixh to indnce the audience to whom 
this article is addressed t,o l,end me its ear. Re- 
flection will shorn. morrorcr, t,hat ii would give t,he 
profession 8 position ,of eonst~it~utional influence of 
which it, is now deprived, rind I dare to assert t,hat 
the highest, public interests vould he more effec- 
lively served if our intlucnce were legitimately- ex- 
tended. 

One effect of the syst~em I advocate would be t.o 
eliminate cvcn the suspicion of pplit,ical influence 
from the Bench. It has ever been t,he aim of Con- 
stit,xtior,al rrformers to safcpnard the independence 
of the Bench and to separate the Judicialu- from the 
Esrcnt,ire. The theory underlying the system of 
election acthorised by the American Constit,ution is 
t,hat though both the Bench and the Legislature 
should equally deriw their anthorit,y from “the 
consent of t,he govcmrd”. vet they wouid be more 
effectively separated t,han ‘if the Bench owed its 
rsist,ence to the Exuecutive. It should be borne in 
mind tha,t thn men who framed the Constitution of 
the United States lived in times very different from 
our ovn. They had in mind to an extent we do 
not realise the days, ‘then not so far behind. when 
Tudor and Stmrt~ ‘Kings sought t.o sap the inde- 
pendence of .Jud~c~. sometimes t,htough the meciillm 
of complaisant Xillisters, and they sought a meax 
whereby the iiench would derive its authority dir- 
ret from t~he people. If t~he system they founded ,, 
has not fully rraliscd their hopes, me should not too ~. 
readily eensurc their workmanship. nor should rve 
con&de that, onr own system is the only :Ilt~ernatirea 
OP that it excludes the possibiiit,y of pol~ti~nl in- 
flucnce. The Federal Sl;premc Court of the ‘Cnited 
St&s does in fact closely rk3nbl~~ our ow?i, inus- 
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cinch ns the members thereof, unlike the State 
Jndges. RPC not el&“d by popular suffrage, but are 
nppointed by tile President, “with th” advice and 
consent of thi: Sm,nt,e”. Yet; curiously enough. the 
F<dcval Supreme Court, has by no means escape2 
the charge of allowing polities to inflxnee its de- 
cisions. The reader is XWBX of course, that the 
int,evprctation of the Constitution is the fu.nct,ion of 
the Supreme Court,. rind anyone who has followed 
Anrericlin history does not require to be t,“ld t,hat 
fierw political controrwsg has oft,en ceared round 
the interpwt,nt,ion of the Constit,ution. For example. 
Lhe Cleveland Administration cam” into office in 
IS32 nndcr a plcdpc to give effect to x radiea,l PF- 
cluetim in the tariff. thr public opinion of the Union 
bwing hcen shocked into acti%ty by the M&in- 
l?y Twiff of 18SY. Of course. such a reduction of 
the iavif as Mr. Clcwln,nd cont,empla,ted involved 
ilircct tasatioll. and so one of the first acts of the 
Adminint~ration was to proenre the passage of iu- 
eomr tax legislation by Cnngwss. Sn income tax 
had hccn &opted by Congress before, and nobody 
had dwamcd of sup~esting that, it. was ultra vires 
its Constit~nt~ional nnthorit,y. The “interrstq” 5. ~. I 
hind the tariff zot t,” work. howewr. and the Fed- 
cd roust drelnrcd the Cleveland law iwconstit~li- 
t,ionnl. Kn bavc it on thv nuthorit,y of Lord %ycr 
tbnt the Judges appointed by the Republican Party 
\-otcd one way and the nppoint,ecs of t,hc Demo- 
wntin Party tlw other. Following the Civil V7ar 
politial power was practically monopolised hy the 
Rcpnblican Party. rind 11ene” the Cleveland income 
tns law “wed its drfcat to the fsct that the Dem- 
ocratic appointees wcw the min”rit,y of t,he Bench! 

As n mnttc~r of fact. howwer. we haw no need 
To TO so fnr :~fi~,lil as the cnitcd SLaten for examples 
of political inf+.ience in connection viith the Bench. 
With us thrw 1w no ancb example as that, afforded 
by the Clrveln~nd Income Tax Act,. because under 
our systrn! no Court has to determine the compe- 
tence of l’avlixmwt. Kitbin recent, years. hoverer, 
w-r ha-r swn thr occupant of the l&best judicial 
post in En&ml taking a prominent and agzressire 
part in the npitat,i”n aelinst, the legislation limiting 
the powws of the Honsr of T,ordn. There are at. 
lrnat~ two inntancw in I Ucw Zwdand hist,ory aherr 
men stepped fwm t,htL arena of active politics i” the 
Rcnch. and qnit,c rcccntly WC hare seen promoted to 
the Iim~clr R wntl<n~,, x-ho. n few mceks hcforc. had 
d?lircwit a bc;rt<d political harangnc. WC may 
aff‘rct to iwow thcsc :fwis. but m&e-believe is so 
&sc!y allird with hppowisy that we should strive 
to &min:itn iis ia? ai: possible. I can visnaliw no 
~IIOW vffwtivo n,nlcily than R ehanec in the system 
of :!ppoitlt,nll’;lt--th:iil :I, s:vstc~n under* which the oc- 
rnpants of thr Rcnrh. 1%.ithout 1csscnilT.z t,hc alt~imnrr 
‘?olltv”l of l’:~riimccnt. xould “WC their promotion 
to the EIW choiw of their pwn wb” bad pract,iscd 
with them the great profession of the law. Under 
wrh n sysicnl they. for the first t,imr in 0x1 history 
would bc complrtely cmancipat,ed from even the 
suspicion of inflwncr by th? ~ov~rnm~n? of t,he day 
Opinions map differ XP to t,hc propriety of Judges 
rind 12lnr+istn~ten nre+ln rr nppointmcnt, t,” Royal 
Commissions .bnt if they did so with the sarirtion 01 
thrir ronstitncnts 1 appvrhcnd thrrc could he pas- 
siblc ohjectiox 17nder t.he system I propose the in 
&pmdcnci~ of the T3cueh would bc complet~el~ se. 
cwvl nn8 effcrtivrly preserved. t,he ciipnity of tix 
~Jndicinl office would bc proporti”r:~t,clp enhanced 

‘OR 
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nd bbc legal profession exhalted to it,s proper de- 
:wc of influence in the national life. 

Aft,er a,11 there is really nothing startling “I‘ 
~erolut~ionary in tbs plan I have attempted to “ut- 
inc. The principle of election derives its greatest 
,t,?engt,h frvm hist,ory, for history shows tha,t the 
riw:iple is ancient as human society. Certainly 
~amu~~l annoiuted Saul King of Israel, but the ap- 
!oiniment of a King was first ordered by the chiefs 
ad elders of the people. In t,he early ages of 
:‘hrist,ianitv the bishops were elected by universal 
,uffragc of the faithful. IIT. Lecky tells us that, 
‘it should bc rememhcrcd that the: Early Church 
lad adopted a syst,em of govcmmcnt that TKB based 
m the most dcmocraiie principles. It can be no 
~x:a~pm;ttioii to say :bat i! the prnet,ice of clccting 
Jishops by universal suffrage had continued. the 
iahits of freedom would have been so diffused 
imonp the people. that the changes 0111‘ own age 
ms witnessed might have been anticipated by many 
:eniurirs, and might harr been effected under the 
lirert patronue of Catholicism.” I!nt the syst,em~ 
If dcction st,ill swrivrs. In the Greek Church to- 
lay the clerpy elect the bishops in much the same 
nnnner as in thr days preccdinn the rupture wit,h 
Rome. In the Anglican Church. the cler,~ in 
ipnod clact t,bc bishops just r2s they did in prc- 
$eformation times. In tbe Catholic Church t,he sys- 
:em of appointing !,ishops has ehanped. and is not 
i,likc in cvcry cnulit~y. hut the undcrlyirqz principle 
s clcct~ion. Tisua~lly the clergy nominate three of 
:heir nnmher~under t,he style of dignus, dignior, and 
iignissimus, whose names are snbmit~ted to t,he Pope 
ior the final select~?on. The Pope himself is eleet,ed 
up the College of Cardinals. and the superiors of the 
~wne~ous religious orders of the Church are elected 
3y their respective memherx The President of the 
American Republic is cleet,ed by a process similar 
Ln theory at least, to t,ha,t pr”x?de? for the election 
,f the Pop?. The Elwt~oral Col.~ :z<’ is comprised of 
:lclw?ates rlccted by the people for the sole purpose 
If choosing the man who is to be the First Citizen 
.jf the Republic fork t?:,? ensuing fonr years. Then 
there is thessnmpir of the Mother of Parliaments. 
The Speaker of tire Xousc of Commons dorixT-es the 
atrcnath and digniT? of his great office from the 
fact t,hat he is f~;,t!cip cl&cd hy his fellow-members. 
and vhcrc chn we find n veatcr example of inde- 
pcndrnre. di?nnity. anal impnrtinl.ity? Examples 
might readily hc mnltipliwl fov the edification of 
my wade?%. f”? lamyws are rep11t,ed t,o love pre- 
wdcnts. but,, I harr w?ittrll twouph to show t,hat, 
the s~st,rm I snggcst for the rlcction of .J~lges and 
Jlap&rntes in Xcm Zealand is sanctioned hv the 
wrdir3 iof history :!nd thr prrscntUay pract&c of 
roankind. 

Thcrr remains anothw important consideration. 
Tbr rhanxc I p~oposr wou:d ~t&wo the patronago 
nnc1 thcrcforc the power of t,he Esrcutivc. Not 
the least, dancer of the prcsrnt n,oe is t,hc trndrncy 
t,o multiplp the functions of Govwnment. nnd then: 
is no zrcat,er menacr to lib&y-I mraD individual 
libwty. of coutw. “T>ihertr_” writes Nr. Lecky, 
“cann,“i be at.tainrd without. a jealons restriction 
of t,he province of Govwnment,. and indeed may he 
sa,id in n Q.PRB~ m~asuw to consist of snch R r&tie- 
tion.” In OIIP own day Hwhert Spencer has pie- 
tnred “the coming slavrrv” in the form of lcpis- 
lntivc restriction hehind which ax eaucus~s of “ig- 
norant and fanatical wirrpullers.” I do not pro- 
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pose to discuss here t,be paper funet~ions of Gor- 
rmnw‘ut 01’ thr pxinoiples .,.;f legislation. Suffice 
it to SQ- thnt any change having the tendency to 
simplify Goccrnmcnt and ?:) reduce the patronage 
of the Executive should commend itself to the sym- 
pn,i,hy of all thoaxhtful men. The system I propose 
would incidentally inwlve the healthy abridgnent 
of the powers of the Exeerctive. 

There remains fcr final consideration the fess. 
ibility of wnlisinp in practice the plan I hrrve out- 
lined. It goes without saying that it holds no st- 
traction for the hust,ings. though I venture the 
opinion tiltit my proposal would commend it.self to 
a,11 those sections of opinion favonrablr to the prin- 
ciplc of pop&v self-government. The first, step, 
howcrcr. must be taken by the profession itself. snd 
it seems tn mc that no Government will remain deaf 
to the united and emphatically expressed wishes of 
the lcgnl profession. I am encouraged to hope for 
a hrarinp by the fact that I have placed t,hr fore- 
goinr plan orallp hefore msny of my brethren. and 
hnw bw~i surprised to learn how friendly they are 
7~” it. ~\crordiugly I have now endeavonred to ?I’\-F 
dcfinitc shape t,o ideas which lxwe been forring 
thcmselvcs on me for some time past. 

LONDON LETTER. 
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Eden as I write, name after name oeenti to me with 
which I should like to deal. From your point of 
rirxv. however, t,“” many personalities might be an 
embarras de richesse ! Let us bring the matter 
to a conclusion with three ~“TC identities. it b&y 
born in your mind and cnrripd to my credit account 
that I am intentionally “mit,ting Those last appointed 
King’s Counsel: with whom I dealt, fully in a letter 
of some months ngo and who included my two selee- 
ted friends and favonrites, G.eoffrey Lawrence 
(Wisdom) and S. L. Porter (Amiability)_ each of 
them being. I should perha,ps a,dd, as wise and as 
amiable BS t~hc &her! Of the three reroaining nom- 
inees. Harold Morris K.C. simply must be detailed. 
since he is_ perhaps. of all t,he profession t,he most 
popular with the profession. Sprightly. debonnxir. 
an exactly appropriate man in the summer months 
to wear a prep top-hat. always smiling and alwvnps 
g&d t,” see you and pass the time of day with you. 
such a man must, have some ~u~c~e~s even if he was 
in trut,h 8 perfect fool. Rut Rarold Morris is any- 
thing but R fool: he has as much cleverness as map 
be tolerxt.ed in an English man of the world and 
societ~y-. and his personal charm of manner is by 
no mcnns t~he sole merit, of his address. Two Juniors 
are our last to be mentioned. and, first, the vener- 
able Rremner on t.he Common Law side, a man who 
must. even during t~hc period of his full practice. 
have been led by some four generations of lenders 
a,nd is t,he prototype of t,ha,t class of successful jnn- 
ior who. sneceeding by t,he e~cellenee for the most 
part of his chainhers work. of his advice. dra,ughts- 
manship and gnidance. avoids t,he taking of silk for 
the season thnt~ his necessa,vy eloqnenee is an nn- 
1~n”v-n and pmctieally nut&cd quaMy. Mm m?y 
come and men may co. bnt old Rrenuxr, white bar- 
ed and full of yean and diwi@. goes on forever. 
On the Chancery side there is the smooth: fin?-loolr- 
ing. suti;cirntly learned and eminently nrbnnr Disht- 
on Polloek lastly to hr considewd. xn”t,her Pollock 
jndce in emby?-“. He is Junior to the Trensnry, on 
t~he Chancery side. so that mr may expect to SFE 
him “nc day on t,he Bench wit~hout. ever harinn seen 
him within the Rxr. Hr has. moreover. an CIIOP- 
mow practice of his own; thwe BPF gencmllp in 
CV‘EF ale some half a, doz:rn Chancery juniors who 
appca,r in el-cry case. grcnt or nmxll. oii~mntiw 
summons. pet,ition “T frill-blow” witness action, “P 
who. a,t any rate> appear to the easnnl “bswrcr so 
t,o a,npear. Horn Dighton Polloek finds time to 
do all his work. which is not nry hcx~3y ~‘emnncr- 
ated. 3s yen will remember. in caph inst~ancr and 
of which an under-ten-guineas Seth of papers is 
likely to require as much rrwarch and thonght as 
t,hr larger md t,he hrpest species. we do not, prr- 
tend to know. mith the prononnced features of 
thr model knvycr and the most apt dqotiment, and 
voice of the lrarned ndroea,tc. he combines a stud- 
ied conrtesy and deliberation. He makes it n point 
~,WCP to he. 01‘ nt least ~PCPP to seem to bcl in 
toi much of a. hurry. He is. in fact. jnst, the very 
mm of all the .Jndpes. King’s Coanwl and Junior 
“f the dn?;. npon whom. as a type. a skilful writer 
would hit to conclude t,hrsr personal studies. 

Most unfortunately I am no more a skilfnl 
writer than 1 aIn a man of my word. I am not $9 
ing to conclude ahcre I said I \vonld conclude: 1 
am going to add a postscript,, that postscript 1~ go- 
inp to be Theo Srathew. and The” Jlathew, BS ii 
happens, is entirely nnlike anyt,hing else at the Eng 

ish Bar! He is a type of his own. He spoils 
he symmetry of the series. But who cares? Who 
ares what Theo Mathew does, provided he goes 
n being Theo MathewZ I suppose that his slight- 
r eccent,rie and eminently contemplative figure, 
laking its cnrious way past the Inner Temple 
:hnreh, Hall and Library t,” chambers in Paper 
htildingsl is a thing as familiar tb all of us as 
nythinp this side of Fleet Street. He is just 
he same as I have known him to look at these last 
w&y yeam Re used t,” look a little old for 
young man. and now he looks absurdly young for 

,il old one: if a man called a mere thirty-five years 
“ro may be &led “old”? ,a He has a special ability 
.s a J&or. a,nd he might hare risen to pre-eminence, 
mt for his pre-eminent sense of hnmour. He is of 
he Junior Bar what Vaehell is among leaders: an 
ncompnrable and irrepressible jest,er. Too much 
If lawyers’ hu~mour is: as we know to “UP cost. pon- 
lerous and highly technical; Theo Xathcw’s hnmonr 
las no nneh faults and is. at t,he verv least, “good 
,n”ugh for Punch”. His sketches, rapidly and ruth- 
cssly executed in court or out of it, recall Frank 
~oekwood: and dhat observation I am inclined to re- 
rard a,s a. grest compliment to Frank Lockwood. 
Ilt”@her. The” Mathew is the da,rling of the Bar 
tnd the delight of the 3eneh. 

With that. t,hn series conclndes. and we are 
lone with personaMes just, in time to return. with 
:he new term, to principles. I promised (I think) 
:hat, in dealing with t~he personal aspect, I would 
‘bexin with the Lord Chancellor and end with my- 
<elf”. Behold therefore in me a man who. but 
for the fond illusions of his mot~her and the loosr 
?at,t,ery of his nneles and his aunts in his yout,h. 
night, now hare been a highly respectable msnaper 
If a branch hank_ som&hing auOomatic but northy 
in the City. or at least something useful to the eom- 
nnnity and perfectly safe and sound in himself. 
Fhcp t,b”n~ht I was brilliant. and so did I, till I 
was called and discorrred what, a brilliant thing 
brilliance must be to hc really brilliant. After the 
first, shock of pupilage. self-confidcner was rest,ored 
as I became used t,o dcxlinz with rn:: weat, man’s 
wts of papers and makin? notes frill of learning but, 
nnpty of rcsponsibilitp. .\ftcr long vraitinp. I was 
xoployed by a kindly friend to prosceate some Smith 
or Jones for stealing a pair. map be. of boots. I 
went into court. oyerwhrlmrd with fear and antiei- 
patinn certain failure. notwit,hst,anding that t,hr ae- 
cnsed had more than “nw admitted to my police 
wit,nesses that it was “a fair cop”. Wit,h time I 
became used to proseeatin~ any man for any offence. 
and would approach the task with n light heart. 
thon?h the brief might not hare been in my hands 
more than a few seconds before I opened the ease. 
&nin came the shock of dreadful responnibilit,g, 
mhen some nndiseerning s”licit,or appointed me to 
defend his client. And then I was entrusted 
with the conduct of a civil artion; never shall I 
forget the harrowing ansiet,? of that, first, pleading 
and how I doted over “wry word of its! I think the 
&rain of that pleading musty have brought me some- 
where a nenwns breakdown; thou.gh t~he ease itself 
was. of course. settled. Ion:: before it came into court. 
So t,he years passed. while I “devilled” this and 
that brief for all and sundry. being here to-day, 
a hundred miles away to-morrow and concentrated, 
as occasion demanded, upon zny subject from a 
broken heart of a promisee to a time clause in a 
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REX v. McKECHIE. 

In this ease the Court of Appeal by a majority 
of three Judges t,o two, decided tha,t the offenee of 
conspiracy created by scetion 219 of the Crimes 
Act 1908 eonld not be committed hy a husband and 
his wife alone. The rnle that a husband and wife 
cannot conspire with each ot,her goes back t,o the 
dsvs of Edward III., and, in the opiriion of the 
&jorit,v. this rnlc has not been abrogated by the 
legislator& in New Zealand. I quite agree that 
the rule should he nbrogn~tcd, but this must he done 
by legislat,ion dealing explicitly with the subject 
a,nd not by any Judge-ma,de law. The reasons given 
by the Chief Jnstirre and Osler J. in their attempt 
t,o abrogate the rule are not, likely to command the 
respect. of 1nw>w-s. Let nd take first the Judg- 
mcnt of the Chief Jnst,ice. The ground on which 
the common law rule mns based was that husband 
nod wife ~T~PF hnt, one person in law. That, how- 
ever, dors not suit, t,hc Chief Justice. and so he 
proceeds to find another +zround for it: namely co- 
crcion. “What might, be termed the basis of the 
lam” he says. “was not t,hnt t,hey are one person 
in law. and hnvc hut, one will. bnt tha,t the hu- 
band was supposed to dominate and control the 
ads of his wife.” Having t,hus put the rule on 
a f&c ground--n ground for which he does opt 
and cannot, quote x sin&? authorit,y--the Chgz 
Jnstirr prow& to &al wit,h it, on t,his basis. 
motes Inn- ~nssapcs on the snbjcct of coercion from 
Bishop’s Criminal T~a,v. which he described as “the 
reap ahlc Amrricml Trrat~ise.” These passages it 
is clear. hasc nothing to do vith t,he crime of eon- 
spirxp. for in wother passage in t,he book. a pass- 
apt which the Chief Just& innores--the lav is thus 
st,at~ed: “A connpirxcp cannot be committed bs one 
DEI’SOII alone. Neither can it, be by a husband and 
his vifp alone. they bring rewvded legallp as one 

pmon.” This pansaw makes it, clear that. a- 
rnrdi,n, to Bishop. thr lam in America is the same 
nq it has bwn decided bp The Court, of Aupeal to be 
in x:em Z~zla,nd The Chief Jnsticr refers to sev- 
wnl cases. hnt the>- do not snppoti his oiew. Only 
one of t,hwn was a ease of conspirxp and in that~ 
:a hwhnnd and wjfr and t,heir serrants were all 
i~~%r~terl towthpr foT conspirix to ruin the trade 
of thl pmsccut~or. It is difficult to understand 
bv rnhr!t proccns of rcxsonina this case can be TR- 
naulerl as nn authority for saying that husband 
n,nd xvif? cnn conspire with en,cli other, and pet 
the Chief Justiw says.trinmphant.lp “t,here was no 
swxest~iov in t,hat east of a, plea of eoxw?ure”. 
How- conlrl thwc be such n plea in t,he eircum- 
stnnccn? 

The most wmark;!ble thing ahout. the Judgment 
is the rcncmin~ in connwtion with the eonstrue- 
f~ion of scctionn 219 n,nd 40 of the Crimes Act. To 
WV that the xvords of section 219 “eawyone is liable 
who c,onspires with another prrson” hare the nec- 
~ssary effect of mn,king husband a,nd wife tv-o per- 
sons for the pnrnnses of eonsoiring. notwithstandina 
the plain words of sccticn 40 is simDly to beg the 
qnestion. To give effect to the Chief Justice’s 
view section 219 mnnt be read as if it had contain- 
ed these or similar vordn: “and for the purpose 
of this seet,ion a husband and wife are t,o be deemed 
two persons”. There is not,hing howevcrl t,o justify 
the introduction of anv such words. 

Ostler J. found hi&elf unable to agree with the 
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:hief Just,& in his construction of section 219, but 
,reived at t~he conclusion that eoverture had ceased 
o he a defenee in such a case. He thoueht that 
he law with regard to married women hid been 
.ltered in so many respects that the old rule as to 
he unit,y of hushand and wife had disappeared. 
Ie did not, vent~ere to specify any exact date for 
his change. hut said that it had taken place before 
he Dassinz of the Criminal Code of 1893. It 
naybe possible perhaps, to admire Ostler J.‘s cow- 
ge in propounding the novel and startling doctrine 
hat crimina,l liability may be created in this mys- 
erious way, but he will not be able? I am sure., 
o find an axthority for such a doetnnc. although 
lis search goes back as far as “the dark days of 
Zdward III.” or as far back even as t,he days of 
he Flood. Fortunately for the credit of our 
urisprudence. it did not find acceptance with any 
tf the other Jndges. 

-LEX. 

FORENSIC FARLES. 
Ho. 14. 

THE JUDGE WHO CLOSED HIS EYES. 

A Judge of Considerable Experience was Trying 
,n n Summer’s Day a Case of Unexampled Dullness. 
Zounsrl for t,he,Plaintiff was Opening. He Contin- 
.xd to Cite to the Judge a Nultit,ude of Aut,horities, 
nclnding the Well-known Decision of the House of 
:lor& in The Overseers of the Parish of Criggleswick 
i. The Mudbank-on-Sea Docks and Harbour Board 
Pnutees and Others, and the Judge was Satisfied 

that he had Never been So Bored in the Whole 
Conrso of his Professional Life. At about Three- 
Thirty P.M. the Judge Allowed his Attention to 
Wander Slightly, as he Felt Sure that Counsel for 
the Plaintiff would not have finished his Opening 
at the Rising of the Court. Fire minutes Later he 
Fell into a Gent.le Doze Which Soon Developed into 
a Profound Sleep. He was Aroused at Four O’clock 
by the Sudden Cessation of Counsel’s Droning and 
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the Cries of “Silence” with which the Usher Pre. 
luded the Coming Judgment. The Case was Over, 
and the Judge had no notion what Counsel for the 
Defendant had said. 
Not at all. 

Was the Judge Dismayed? 
He Bssumed a Look of Lively Intelli- 

gence and Said that, as he had Formed a Clear 
Opinion, no Useful Purpose would be Served by his 
Reserving his Judgment. He Admitted that Dur- 
ing the Course of the Excellent Arguments which 
had been Addressed to him his Opinion had Wsv- 
wed. But, After All, the Broad Question was 
whether the Principle so Clearly Stated in the House 
of Lords in The Overseers of the Parish of Criggles- 
wick Y. The Mudbank-on-Sea Docks and Ha&our 
Board Trustees and Others Applied to the Facts of 
the Present Case. On the Whole> despite the Force- 
ful Observations Made on Behalf of the Defendants, 
to which he had Paid the Closest Attention, he 
Thought it Did. It was Therefore Urinecessary to 
Discuss the,Topics which, in the View he Tccok, 
Became Irrelerant. There would, accordingly, be 
Judgment for the Plaintiffs, with Costs; but, as 
the Matter was One of Great Public Interest, there 
would be a Stay of Execution &the Usual Terms. 
The Judgment, which was Appealed Against in Due 
Course, was Affirmed both in the Court of Appeal 
and the House of Lords; the Lord ChancelIor Com- 
menting, in the Latter Tribunal, on the Admirably 
Succinct &fanner in which the Experienced Judge 
had Dealt with a Complicated and Di!&ult Prob- 
lem. 

Moral: Stick to the Point. 

SUMMARY OF LEGISLATION, SESSION 1925. 
(Sessional numbers, prices, and dates of coming into 

force are inserted following the titles of acts, for the 
convenience of pmtitioners desiring to purchese advanoe 
copies from the Government Printer). 

em’ dwellings (Housing sot 1916 see. 21 and sec. %2) are 
repealed, rmd are to be removed from oertificst& of title. 



Land am3 Income Tax (Annual) No. 13; m.; zst. scp 
tember 192.5). Identiea, with that Of last year, except clause 
3 of Part II. of Sohednle-Crdinarg- income-tax. 

National Provident Puna Amendment (No. 14; Gd.; 1st. 
October 1025) Hospital Board as from ht. Q’ri, :$x6 are 
compulsorily brought under sec. 3 and foiiovine sretions 
of the 1914 amendment, and “SriOUS smendmentaare made. 

Bep;tyment of the FnbEc Debt (No. 10; ,id: retr”spec- 
tive to Ist. .April 1925). Sot so good as its t’it1,. The 
Public Debt Extinction. Act 1910 (wbioh sis” mvas not so 
good as its title), is repe&dz ‘not, unfortunately, 
“spent”; snd fresh provisions me made. 

as 

Pensions Amendment (No. 17; 6d.; 29th. September 1925). 
Giovenlment Railways Amendment (X0. 1s; lid.; 19th. 

September 1925). Railways Board e”nstitutcd; catended 
POIErS eonferr’xl of trsnsoort of o”.sse*Bem am, O-O”+ nther- 

dnstrial, schools metamorphosed, &,-wile Courts auth&ed. 
Part I. “f Infnnts Act lo08 (nnmc rcceirlY1 by cbiid on 
sdoption) amended. 

Hutt Vtiiey Lands Settlement (No. 33; (id.; 1st. October 
1925). 

Forests Amendment (No. 37; &I.; 1st. October 1925). 
Deteriorated LmS (No. 42; 6d.; 1st. October 192.5). To 

be deemed part of the Lnnd Aot 1924. 
Harb”“rs Amenbnmt (No. 43; 6d.; 1st. Ortober 1925, 

8-C, in part, 1st. January 19?6). Deals principally with 
methods of keeping harbour boards’ ac~“unts. 

Public Reserves and Domains Amendment (No. 44; IX.; 
1st. Cetober 1925). 

Le@slat”re Amendment (So. 48; Bd.: 1st. October 1925). 
Preserves the local voting rights of %inistcrs and other 
Members of Parliament dqite their reaidencc at the seat, 
of g”“emne”t. 

b?-law purpo& be deemed to play ~for hire there. 
Land Laws Amendment (so. 49; 6d.; 1st. October 1925). 

The Lana *et of the 1908 C”ns”bdati”ny together with its 
dozen OI so of amendments, NW consolidated only last 
year into the Iand Act 1924, but n”w receives further 
teellniea, moailieation. The Deterioratea Lana set 1925 
mentioned above is also virtusllp an amendment of the 
T.mx, *ct. 

6. LOCAL. People, in~tituti”n~,. and bodies so fortu- 
nate ra to obtain the benefit of special iegiciation mitbout 
going through the steps required by the Standinrr Orders 
relating to local bills and private estate bills, include those 
affected by the “rrasbing-up” acts noted further on, and 
$F~.- ilEected by the foliating nominslly Public 

Finance (No. 51; 1s.; 1st October 1925). 51 sections, of 
which only three are financial enabling elnuses of genera, 
effect, the rest being espresslg- “I “irtuaily amendments of 
various general or special acts, or original local legisla- 
tion. 

CORRESPONDEXCE. 

~‘Professor a1eie hns uointed oiit the value of n correct 
grouping of subjects in &dins study and in creating in- 
terest. The Cambridge Specml Law Board has stressed 
the same matter. Espelienee wiil eventualip decide the 
Correct gronping. The Cmbriidge antboritier have reeentiy 
tniee altered their groups. The greatest n-a7 of fostering 
interest is by eaiiing into play the c”mpet:tive instinct 
of the student. and it has been proved in other Universities 
that in the study of iaw this is best done by the argument 
of eases under the su~errision of tho iecturcr or a neii- 
knoxr-n barrister, by th” preparntion of papers, criticisms 
of casts, nod the submission “f essars for competition. The 
drsxing of ~~-vii,s_ settlements and uarions types of imtm- 
lnents alsO crwL:er B livdj- interest, and is uSeEd praet<ce. 
It is submitted that the 1s~ student. like the medical rtud- 
eat, should devote the TvhOk Of his time, during tpefg 
two pan at kasq, to study at the university. 
portanee of this lies in the soxinp of those seeds of ioy- 
dtp, hanour, eomradesbip and “pen-mindedness, n-hi& are 
the basis of nbat he will in res, life knorr as the profes- 
sional spirit. It is not necessary in England to study at 
P University far the bar or for the solicitors’ profession. 
nod indeed. the Universirp exsminations do not exempt from 
t,he Bar or Law Society ezaminstions, merelr exempring from 
attenaaneo 
~ttendanee at a certain number of Dinners. 
custom of eating dinners empbasises the so&l aspect. the 
fostering of the professional spirit. The great number of 
students attending the Universities a..5 rreli 56 taki*g the 
Other examin~ti”ns sllo\rs horn greatly is vablca the univer- 
sity spirit. There is n” substitute for this part of educa- 
tion in Nea Zealand yet. The s~stenl of serving srtieles 
and of reading in chambers in En@md brings the sindent 
into eontact with real life, assists him to become acquaint- 
ed with the members of his profession, and gives him an 
opportunity to learn something of human natnre before his 
admission. we in xew Zealma Ilaw no substitute for this> 

“The problems arising “nt of any discussion of the 
subject of Legal Eduostion are many rind di???snit; but 
their very di&ulty should make the tme iah-per tbc m”re 
keen to solve them.” 

Yours faithfolly, 

W. A. BEATTIE. 
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