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Butterworth’s
Fortnightly Motes.

“Of Law there can be no less acknowledged than
that her seat is the bosom of God, her voice the harmony
of the world; all things in Heaven and Earth do Fher
homage, the very least as feeling her care and the
greatest as not exempted from her power.”

—Richard Hooker

TUESDAY, AUGUST 31, 1926.

MORGAN V. WRIGHT.

We are indebted to the solicitors for the respondent
in the Privy Council appeal for the note in this issue
and for the copy of the reasons. We have deleted
the reference to the facts which appear in the judgment
of Lord Dunedin as the facts are fully related in the
report of the proceedings in New Zealand, 1925 N.Z.L.R.
689.

MAGISTRATES COURT REFORM.

It is now too late in the present Session of Parliament
to expect legislation for the reform of some of the sec-
tions relating to the Magistrate’s Court. There is
one provision, however, that should be amended and
that relates to the present need of a defendant wishing
to appeal to the Supreme Court of finding the whole
of the money involved in the judgment and costs to-
gether with costs for' the appeal. It is unfair that
- litigants in the Lower Court should be prohibited, for
it virtually amounts to that in many cases, from ap-
pealing by reason of having to find the whole of the sum
involved in the judgment against which he desires
to appeal. A plaintiff appealing is of course in a better
position. An appellant in the Supreme Court or the
Court of Appeal is frequently in a better position.
Yet we have this extremely heavy burden placed on
an unsuccessful defendant in the Magistrates Court,
who usually is a person of small means and to whom
the adverse judgment is not unlikely working an in-
justice.

COURT HOUSES.

The writer of the Article of which we publish the
first part in this Number and who wishes to remain
anonymous, desires us to state in relation to the Article
in question that it has been based upon the Chapter
on “Court Rooms’ in the American work ° The
Problem of Proof,” by Osborn, and parts of it have
been lifted from that work. This is a great book
one of several great legal books published in the United
States in the last five years. Primarily it is a treatise
on disputed documents and writings but its scope is
wide. No advocate should be without it. The Chapter
on advocacy is the best account in the language of the
advocate and his rights and duties.

The Article as a whole will appeal to all. It is well
arranged, written in a most interesting style and is
the type of Article that should interest all.

PRIVY COUNCIL.

Viscount Dunedin.
Lord Atkinson,
Lord Phillimore,
Lord Carson,
Lord Merrivale.

June 10, 14; July 12, 1926.

WRIGHT v. MORGAN,

Trust—Trustee interest conflicting qua trustee and pur-
chaser—Principle involved.

This was an appeal from the Court of Appeal to the
Privy Council, and was in the main dismissed. To the re-
spondents’ solicitors we are indebted for the information
that during the hearing of the appeal there was strong
divergence of opinion, Lord Carson stromgly supporting Mrs.
Morgan’s case, whilst Lord Phillimore supported the ap-
pellant’s case.  The appcllant was Douglas Wright, and
the respondents were the Honourable Mr. Nosworthy and
Mrs. Wright, the trustees of the will of E. G. Wright, de-
ceased, and D. G, Wright.

M. J. Gresson and A. Andrewes Uthwatt for appellant.
Myers, K.C,, and J. H. Stamp for respondents.

THE JUDICIAL COMMITTEE gave the following judg-
ment, which was delivered by Viseount Dunedin. We do
not repeat the facts, as they have been reported before.
After referring to the facts His Lordship said:

Appeal being taken to the Court of Appeal, that Court
held that the option to Harry Herbert was not assignable
to another trustee to the effect of enabling that trustee to
buy the trust estate. They therefore set aside the sales
and made the following order:—

‘“(1) That the defendant Douglas George Wright was
not entitled to purchase cither Surrey Hills or Winder-
mere (ineluding Chapman’s Block), and he is liable to
account for the purchase-money received by him from the
sales made by him of parts of these estates, and he holds
the balanee of thesc cstates upon the trusts of the will
of the testator.

‘(2) All accounts and enquiries necessary to afford re-
lief on this basis shall be taken and made in accordance
with directions to be given hercafter. AND IT IS FUR-
THER ORDERED that these directions be given by the
Supreme Court on the Application of the Plaintiff; AND
IT IS FURTHER ORDERED that the Appellants are en-
titled, in lieu of the first enquiry directed by paragraph 6
of the said Judgment, to an enquiry as to the profits
made by Douglas George Wright in his dealings with the
live and dead stock on Surrey Hills and Windermere;
AND IT IS FURTHER ORDERED that the Respondent
Douglas George Wright pay the costs of this appeal on
the highest scale as on a case from a distance.’’

From this judgment appcal has beon taken, after leave
allowed, to His Majesty in Council. The leading question
aceordingly is whether the option to purchase given by the
will to Harry Herbert was assignable and assigned to Doug-
las Wright to the cffect of making him entitled to purchase
the trust estate, he himself being a trustee. Technically
speaking, he was not a trustee at the time of the purchase
of Windermere, but their Lordships have no hesitation in
holding with the Court of Appeal that although he had
actually resigned, the whole scheme had been arranged by
him prior to his resignation, and that in law he must be
treated as being a trustec at the time of the will

Speaking generally, any vested interest is assignable un-
less there is something in the nature of the interest, or
something in the words of the settlement which creates the
interest which contradicts the nature of assignability. Their
Lordships do not doubt that Harry Herbert’s option might
have been assigned to a third person. There is nothing in
the naturc of the interest itself which points to non-assign-
ability, nor are there any words in the will which would
seem to forbid assignation. ~When, however, it is found
that the assignation is in favour of the person who is him-
self a trustee, quite another guestion arises, The appel-
lant argued that this right to purchase was property in the




446

BUTTERWORTH'S FORTNIGHTLY NOTES.

August 31, 1926

person of Harry Herbert, who was a cestui que trust, and
that it is well settled that a trustee may purchase the in-
terest of a C.q.t. In ome sensc of the word ‘‘property’’ it
is true that this option was the property of Harry Herbert,
but the quality of the property was not like the property
of land or of a chattel. It was only a right to enter into
a contract. If the option had been exercised by Harry
Herbert himself, and the property bought, then Harry Her-
bert might have transferred to a trustee just as well as to
anyone else. The object of the sale would, in that case,
have been no longer trust property. So also if the option
had been transferred to a stramger, the resulting contract
which would have been its sequel would have been between
the trustees and, to use a colloquial expression, an outsider.
But as it was, the option transferred to Douglag Wright only
gave Douglas Wright a right to ask from the trustees a con-
tract of sale, and that contract of sale was ex rei necessitate,
a contract between the trustees and himself as a trustee, and
that is what the law will not allow. It would be profitless to
quote the many cases which have arisen to illustrate the
doctrine. They may all be referred to the same root idea,
that equity will not allow a person, who is in a position
of trust, to cary out a transaction where there is a confliet
between his duty and his interest. Accordingly, the real
test to be applied to the circumstances is, assuming that
Harry Herbert’s option was validly assigned, so far as power
to assign was concerncd, to Douglas Wright, did a conflict of
duty and interest arisc which would prevent Douglas Wright
from entering into a binding contract with the trustces? It
was argued that no such conflict would arise, because by the
terms of the will, which was the wish of the testator, the
whole conditions of sale are regulated; valuers arc to be
appointed and their decision to be aceepted as to the price
to be payable. There was no possibility of the higgling of
the market between vendor and purchaser. Nevertheless a
conflict of duty and interest may arise, although therc is
no direct association between the two parties as vendor and
purchaser. Probably no better illustration could be found
than in the old case of the York Buildings Company v. Mac-
kenzie, in the House of Lords (3 Pat. 378). It was a
Scoteh case, but the Scotch law is the same as the English
in the matter, and was especially so stated to be in the
subsequent casc of Aberdeen Railway Company v. Blaikie
(1 Macq. 461). In the former case the person who had
bought, and whose purchase was set aside after eleven years
of possession, was what is called the common agent. The
case oceurred in an old form of process for the realisation
of the landed cstates of a debtor, called a ranking and sale.
The common agent was appointed by the Court to look
after and carry into cffect the sale. e arranged the date
of the sale, fixed the upset price, and answered questions to
enquirers, but the actual sale was not condueted by him.
It was a public auction, and termed a judicial sale. The
common agent, Mackenzie, bought at the judicial sale. It
was not averred that the priece was inadequate, but, although
it was after eleven years, the House of Lords, reversing
the judgment of the Court of Session, held that his position
of common agent was a position of trust, and that his duty
and interest so conflicted as to make it impossible that he
should be a purchascr of the property sale. Now, applying
the principals of that case to the present, their Lordships
hold that the position of Douglas Wright as a trustce and as
the assignee of the option to purchase was one which wou.d
involve a conflict of duty and interest. It was of moment
when the sale should take place, beeause the option could
only be exercised when the trustces had decided that now
was the moment to sell.  The best moment for the trust
was the moment when prices generally were high. The
best moment for a purchaser was when prices generally were
low, and such prices would be naturally reflected in the
value fixed by the valuers. So also as to the terms of pay-
ment, the best term for the trust was cash down; the best
term for the purchaser was some casier arrangement. Their
Lordships ‘do not think it necessary to go into the actual
terms of payment here, although it is perhaps startling to
find that the whole transaction was carried out by the pay-
ment in cash of quite an infinitesimal sum. The eriterion,
however, is not what was done, but what might be done.
Their Lordships, therefore, come to the conclusion that this
case falls within the general rule, and that the sale being,
as carried out, a sale of trust property to a trustee, cannot
be allowed to stand, as in a question with infant bene-
ficiaries who cannot be affectcd as the daughter might have

been affected by. the lapse of time since the transaction was
cffected to her knowledge but not to theirs.

So far, therefore, their Lordships agree with the result
reached by the Court of Appeal. Two subsidiary questions,
however, arise. The first point is as to Chapman’s Block.
This is not dealt with as a separate question by the Court
of Appeal. They seem to have thought that it was enough
to say that it had practically been treated as part of Win-
dermere.  Their Lordships think, however, that this is not
so. This is not a case of improper employment by the
trustees of trust funds for the purposes of their own busi-
ness and speculation. It is the case of improper invest-
ment. Now, if a trustee has made an improper investment,
the law is well settled. The cestuis que trustent as a whole
have a right, if they chose, to adopt the investment and to
hold it as trust property. But if there is not unanimity,
then it is not trust property, but the trustee who has made
it must keep the investment himself. He is debtor to the
trust for the money which has been applied in its purchase.
(Parker v. McKenna (L.R. 10, Ch. 96).) Now, it is ad-
mitted that there has been no unanimity on the beneficiaries’
part to consider Chapman’s Block as trust property. Fur-
ther, it is admitted that the money used in the purchase
of Chapman’s Block has been refunded to the trust. The
result is that the inquiry directed by the Court of Appeal
must exelude enquiry as to Chapman’s Block.

Finally, there is the question of stock. Now, if the stock
could be looked on as a business, e.g., if the trustees had
bought a public house with the funds of the trust, the
direction of the Court of Appeal would be right, but in view
of their Lordships that is not so. The stock is not a busi-
ness, There is no identity between the stock as it now
exists and the stock as it was bought from the trustees.
The sale was not of a business. The sale was only of indi-
vidual sheep and cattle.  Consequently their TLordships
think that in this matter the direction of the Trial Judge
was right. It is proper to notice that though interest has
been paid to the cestuis que trust, yet if the sum which
might be found under the remit of Reced, J., was greater,
the natural result would be that compound interest would
have to be charged; but in as much as the sum due on in-
terest would fall to be applied to the lifc interest of the
daughters, and as Mrs. Morgan was fully aware of what
was done, their Lordships do not think that compound in-
terest should be charged, and, thercfore, that the direction
of Reed, J., was right.

Their Lordships will humbly advise His Majesty that the
Judgment of the Court of Appeal should in the main be
affirmed, but subject, as has been said, to the exclusion of
Chapman’s Block in the cnquiries directed by that Court.
The Judgment may also be varied by setting aside so much
of it as reversed the judgment of Reed, J., as to the stock.
The case should, therefore, be remitted to the Supreme Court
in order that the enquiries dirccted may be proceeded with
on the basis of this judgment.

The respondents will have two-thirds of the costs of the
Appeal. The costs in the Courts below will remain as dealt
with by the Court of Appeal so far as past costs are con-
cerned, but the Supreme Court will deal with the costs of
the enquiries directed after the result of those cnquiries
have been arrived at.

Solicitors for appellants: Wynn, Williams, Brown & Gres-
son, Christchurch.

Solicitors for respondents:
church.

Wilding & Acland, Christ-

COURT OF ARBITRATION.

The next sittings of this Court at Wellington will be held
on Monday, 6th September, 1926, at 10 a.m.
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SUPREME COURT.

June, 1926.
New Plymouth.

Ostler, J.

RE GILBERT, A BANKRUPT, EX P. RUNDLE.

Bankruptcy—Bill of Sale—Whether certain cattle included—
Meaning of Contract.

Motion by the Official Assignee for payment of certain
proceeds of sale of bankrupt’s stock. The facts which we
take from the reasons of the learned Judge are as follows:

This is a motion under the Bankruptey Aet, 1908, for an
order that Newton King, Ltd., do pay to Charles Thomas
Rundle a portion of certain moneys, the proeceeds of the
sale of stock, claimed by Rundle to be included in a bill
of sale given to him by the bankrupt. The facts of the
case are as follows:—

In 1920, Alma Henry Gilbert purchased Section 27 on
the Public Map of the Huirangi Distriet, containing 50
acres, and on this land he carricd on the occupation of a
dairy farmer. Rundle advanced part of the purchase
money, and as a security for the loan took from Gilbert o
third mortgage over the land and a bill of sale over 22
cows and heifers, 2 bulls and 2 horses then depasturing on
this section. The bill of sale is dated the 18th September,
1920, and is expressed to be a security for all the stock
described in the schedule ‘‘and all stock that shall be here-
“‘after acquired by the grantor and all inerease thereof re-
‘‘spectively.’” There was a covenant to brand the stock
deseribed in the schedule ‘‘and all stock hereafter acquired
“‘by the grantor and all increase thereof respectively’’ with
a specified brand. On the 7th September, 1923, Gilbert
took a lease for 5 years of Section 66, Huirangi Distriet,
containing 50 acres. This section is about 1} miles from
Section 27. He grazed the original stock and the imerease
thereof upon both sections, but the milking was done on
Section 27, where he had his milking shed and milking ma-
chine. The milk from his herd was supplied to the Lep-
perton Co-operative Dairy Factory Co., Ltd.  After taking
this lease Gilbert added more cows to his herd, these being
purchased through the Farmers’ Co-operative Organisation
Nociety of N.Z,, Ltd,, and Newton King, Ltd. On the 17th
November, 1924, Gilbert entered into an agreement with
one Western, The agreement was to the cffect that Gilbert
should supply 50 cows and graze them on Western’s land,
Sections 41, 42, and 48, Huirangi District, paying Western
a proportion of the proceeds of the sale of the milk of this
herd. In order to procure the necessary cows, Gilbert made
an arrangement with Frederick Samuel Butler, of New Ply-
mouth, butter merchant, by which Butler was to find the
money to buy 35 cows, as security for which he was to give
Butler a bill of sale over 50 cows, and he was to supply the
milk from the herd grazing on Western’s land to Butler.
Butler found the money and Gilbert purchased 35 cows
from various places, taking about two weeks to buy them
all.  As the cows were purchased they were driven to See-
tion 27, where he had his milking sheds, and they re-
mained on that section until all the 35 had been procurcd.
Gilbert then selected 15 cows from the herd grazing on
Sections 27 and 66, thus making up a herd of 50 cows,
which was then driven on to Western’s farm.  This was
only a quarter of a mile from Seetion 27, and this herd was
milked night and morning on Secection 27, being driven back-
wards and forwards from omne farm to the other for that
purpose. The two herds, although they sometimes became
mixed for a while, were generally kept apart, the milk from
the herd depasturing on Western’s farm being supplied
to Butler, and that from the other herd being supplied to
the Lepperton Company. A bill of sale over the 50 cows
to Butler was prepared, and it was arranged that Gilbert
should execute it on the 23rd December, 1924, On the 22nd
December, 1924, however, Gilbert, no doubt under pressure,
executed a bill of sale to the Farmers’ Co-operative Organ-
isation Bociety to secure past advances amounting to £394
18s. 8d. This security covered all his stock depasturing on
Sections 27 and 66, subject to the bill of sale to Rundle.
On the 20th January, 1925, Gilbert called on the solicitors
who had prepared the bill of sale to Butler, and on that
date executed that instrument. On the 26th January,

1925, Gilbert, through his solicitors, gave notice of a private -

meeting of creditors. The meeting was held on the 28th
January, 1925, and at that meeting the following resolution
was passed unanimously:—‘That in the event of The
“‘Farmers’ Co-operative Organisation Society of New Zea-
‘‘land, Limited, refusing to withdraw its bill of sale, pro-
‘‘ceedings be taken against Gilbert to make him a bank-
“‘rupt if he does not himself file his petition.”” The Farm-
ers’ Organisation Society refused to give up its security,
and accordingly Gilbert was adjudicated bankrupt on his
own petition on the 11th February, 1925. On the 6th Feb-
ruary, five days before the adjudication, default having
been made under Rundle’s bill of sale, he seized all the
stock on Secetion 27. He apparently cffected his seizure
at milking time, for on that section were 3 bulls, 87 cows,
5 two-year-old heifers, 14 calves, 4 horses, and 21 pigs,
which were all seized and removed. Rundle, in conjune-
tion with the Official Assignee, employed Newton King,
Ltd., to sell the stock, and it was mostly sold by auction
on the 23rd February, 1925. Out of the proceeds of this
sale £640 was paid to Rundle, leaving still the sum of £160
due to him under his security. Under instruetions from
the Official Assignee, Newton King, Ltd., retained £260, the
proceeds of the salo of the 50 cows which were grazed on
Western’s land. Rundle claims that all these cows were
included in his security, and he claims to be paid the bal-
ance of £160 due to him by the bankrupt out of the pro-
ceds of the sale. The Official Assignce, on behalf of the
unseeured creditors, elaims that none of the 50 cows de-
pasturing on Western’s land were ineluded in Rundle’s se-
curity, and that the procecds of their sale belongs to the
estate.

Weston in support.
Bennett contra.

OSTLER, J., in discussing the facts and the law, said,
inter alia:

This herd of 50 cows was made up, as has been stated,
of 35 cows purchascd with Butler’s money, and 15 taken
from the herd alrcady mortgaged to Rundle. With regard
to these 15 cows, I have no doubt that Rundle is entitled
to the procceds of their sale. It is not stated whether
they were actually included in the schedule to Rundle’s bill
of sale, or whether they were part of the natural increasc
of the original herd, or whether they werc after-acquired
stock. For all the Court knows they were fifteen of the
original cows deseribed in the schedule to Rundle’s instru-
ment. In the absence of evidence to the contrary, I think
the Court ought to assume that they were, in which case
there could be no question about the matter. Nor could
there be any question about it if they were part of the
natural inerease of the original herd. As the original bill
of sale was given in September, 1920, and these 15 cows
were not taken from the herd until after November, 1924,
there was ample time for a natural increase in the herd of
at least 20 cows. Butf even if these 15 cows were all after-
acquired stock, I am still of opinion that they were in-
cluded in Rundle’s sceurity. As has been sald, the security
was expressed to include after-asequired stock. It is not
stated whether these 15 cows were branded with the brgnd
speeified in the instrument, but there was a covenant on the
bankrupt’s part to so brand them, and there can be no
question that after the cxccution of the instrument they
were depasturing on Scetion 27, the land deseribed in the
instrument.  The cvidence is that the after-acquired ecows
were added to the original herd, and that, although the
herd grew so large that Gilbert had to acquire other land
(Section 66) to accommodate them all, yet the after-
acquired cows were not treated as a separate herd and kept
apart on Secetion 66. The whole herd was treated as one,
and no doubt it habitually depastured as onc herd on Sece-
tion 27, Therefore, by virtue of scetion 26 of the Chattels
Transfer Act 1908, which both parties admit is applicable,
they were included in the security. The fact that they
were subsequently removed by Gilbert and placed with 35
other cows on Western’s property without the knowledge or
consent of Rundle, could have no legal effect in depriving
Rundle of his rights over them. They had had, as it were,
a status imposed upon them, which no mere removal by the
grantor of the sceurity could alter. In my opinion this was
the law before the amendment enacted by section 3 of the
Chattels Transfer Act, 1922, That section, indeed, makes the
matter clear by adding to section 26 of the Act of 1908 the
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words ‘‘whether or not such stock may afterwards be re-
‘““moved’ therefrom.’”” In my opinion, however, so far at
any rate as regards removal by the grantor without the
knowledge or consent of the grantee, this enactment is
merely declaratory of the law.

With regard to the 35 cows purchased by Gilbert with
Butler’s money, after careful consideration, I have come to
the conclusion that Rundle is not cntitled to the procceds
of these cows. I have come to this conclusion upon the
construetion of the words of the security. In my opinion,
the true construction of the security is that the contract
was to mortgage only after-acquired stock which was in-
tended to be depastured on the land deseribed in the instru-
ment. The words used are: ‘‘being the owner of the stock
‘‘mentioned in the schedule hereto...... and which are now
‘‘on the grantor’s frechold farm being,’’ ete....... ““doth
‘‘hereby assign, eote....... all the said stock and all stock
‘‘that shall hereafter be acquired by the grantor and all
‘‘increase thercof respectively......’’ The form and col-
location of the words all point to the conclusion that what
was in the contemplation of the partics was a mortgage of
(1) the stock then on the farm; (2) the stock that would
thereafter be bought for the farm; (3) the natural increase
of the original and subsequently-purchased stock. It could
not have bheen in the contemplation of the parties that, if
Gilbert decided to take up a dairy farm, say, in the North
of Auckland, all the stock purchased for that run would
automatically come under the sccurity already given to
Rundle. In Silk v. Dalgety and Co. (1923), N.Z.L.R. 1065,
the words of the instrument were clear. The mortgage in
that case was over all after-acquired stock wherever depas-
turing. Here no such words are used, and although I ad-
mit that the words ‘‘all stock which shall be hereafter ac-
“‘quired by the grantor’’ are, taken by themselves, wide
enough to include all stock wherever depasturing, yet the
instrument must be read as a whole, and so read, in my
opinion it becomes clear that the words were intended by
the parties to apply to after-acquired stock which was to be
added to the herd mortgaged. Clause 3 of the instrument
helps this construction. In it the grantor covenants to pro-
perly care for the said stock and do all things necessary to
keep his dairy herd healthy, ete. It is true that in this
clause it is provided that all substituted stoek *‘and all
“‘other stock hereafter acquired by the grantor’’ shall be
included in the security, but, in my opinion, the last words
mean stock added to the grantor’s herd. What the parties
contemplated in the instrument was a mortgage of the
grantor’s dairy herd depasturing on Section 27, with all
stock added to that herd, and the natural inerease of the
original and of the added stock. If that is the true con-
struction of the instrument, then Rundle never acquired
either a legal or equitable mortgage over the 35 cows, and
is therefore not entitled to the proceeds of their sale.

Stringer, J. August 12, 16, 1926,

Auckland.
FLAX LANDS DEVELOPMENT, LTD., v. JOLI.

Contract—Personal service—Not to be employed in certain
work—Breach—Remedy-—Drunkenness as defence to con-
tract.

By an agrcement in writing, dated the Tth day of May,
1926, the Defendant and one Murch were appointed the sole
agents of the Plaintiff Company for the sale of certain
flax bonds within a specified area for a period of six months
from the date of the agreement. One of the terms of this
agreement was that the agents would not during the cur-
rency of the agrecement interest themselves either directly
or indirectly in the sale of any other flax or afforestation
bonds, shares or debentures.

It was not disputed that after entering into this agree-
ment the Defendant, contrary to the stipulation above men-
tioned, had accepted cmployment by an afforestation com-
pany, and was engaged in the sale of the bonds of that
company. The present proccedings have been taken for the
purpose of obtaining an injunction to restrain the Defend-
ant from interesting himself in the sale of any flax or af-
forestation bonds than those of the Plaintiff Company.

West for plaintiff.
Hunt for defendant.

STRINGER, J., said:
The defences raised by the Defendant are:—

1st. That the agreement of the 7th May was not binding
upon him, inasmiuch as when he signed it he was
drunk and did not understand its meaning and effect.

2ud. That in the exercise of its discretionary power the
Court ought not to grant an injunection, but should
leave the Plaintiff Company to its Common Law rem-
edy, and

3rd. That the restriction as to the sale of bonds, ete.,

other than those of the Plaintiff Company was void
as being an unreasonable restraint of trade.

In order to cstablish the first defence, the onus is upon
the Defendant to show not only that at the time when he
entered into the agreement he was so drunk as to be in-
capable of comprehending its meaning and effect, but also
that the Plaintiff Company (or its agent who made the
agrecment on its behalf) was aware of his condition. 1
am satisfied that the Defendant failed to satisfy the onus
which rested upon him in this respect. There is evidence

‘that upon the day upon which the agreement was signed

the Defendant had consumed a considerable quantity of
liquor, but such evidence was, in my opinion, altogether in-
sufficient to show that he was in such a condition as to be
unable to understand and appreciate the nature and effect
of the agreement when he signed it in the presenec of
Murch and Milburn,

The terms of the agreement had been discussed and agreed
upon between himself, Murch and Milburn on the 6th May,
when therc was no suggestion that he was otherwise than
perfeetly sober, and the agreement itself merely embodied
the terms already agreed wupon, full notes of which had
been taken. The signaturc of the Defendant to the agree-
ment, and his initials on the six pages of the document,
give not the least indieation of unsteadiness, and his con-
duct subsequent to the 8th May, when, according to his
own statement, he learnt for the first time of the terms of
the agreement, are quite inconsistent with a genuine de-
fence upon the grounds now set up.

With regard to the second defence, while it is true that,
as a general rule, the Court will not interfere by way of
injunetion in contracts of personal service, it is well settled
that it ean and will do so in the cases of breaches of nega-
tive contracts such as those entered into in the present
case. Lumley v. Wagner, 21 L.J. Ch. 898; Grimston v. Cun-
ningham, 1894 1 Q.B. 125.

¢‘If parties for valuable comsideration, with their eyes
“‘open, contract that a particular thing shall not be done,
‘“all that a Court of Equity ean do is to say way way of
‘‘injunction that the thing shall not be done. In such a
‘‘case the injunction does nothing more than give the sane-
‘-tion of proceedings of the Court to that which already is
‘‘“in the contraet of the parties.’’ Kerr on Injunctions, 5th
Edition, page 441.

Nevertheless, in the present case I should, in the exercise
of my discretion, have refused to interfere by way of in-
junction, and should have left the Plaintiff Company to
ity Common Law remedy, but for the fact that it would be
extremely difficult to ascertain what damages actually fol-
lowed from the Defendant’s breach of contraect.

The Defendant was admitted to be an experienced, ener-
getie, and capable salesman of a somewhat novel form of
investment, and it is impossible to guage the effect, within
the limited field of operations, of his competition with sales-
men of the Plaintiff Company’s bonds.

‘While, therefore, I cannot compcl the Defendant to do
what he ought to do in performance of his. contract with
the Plaintiff Company, I ean, and I think it is just and pro-
per that I should, restrain him from doing that which he
expressly agreed not to do.

The contention that the agreement was void as being in
restraint of trade was only faintly argued, and in view of
the limited period of the curremcy of the agreement, and
the restricted area over which it has effect, was plainly un-
tenable.

In the result, therefore, it is ordered that the Defendant
be, and he is hereby, restrained during the remainder of
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the eurreney of the agreement, from interesting himself
either directly or indirectly in the sale of any flax or af-
forestation bonds, shares, or dcebentures, other than those
of the Plaintiff Company.

This disposes of the action, the costs of which the Plain-
tiff Company is entitled to recover from the Defendant.
These costs I fix under Rule 568 as £21 and wisbursemeats.

Ostler, J. June 22, 23, 24; July 13, 1926.

Nelson.
SAMSON v. BUTT.

Contract—Written—Rectification—Oral agreement—Evi-
dence.

Claim for speecifie performance or damages or rectifica-
tion. We do not publish the faets, which are quite imma-
terial for our purposes. The interesting question arose,
however, of the value of the decision of the Court of Ap-
peal in Stansell v. Easton (14 Gaz. L.R. 175).

Hay for plaintiff.
Blair & Churchward for defendant.

OSTLER, J., anent the matter of the law, said:

Consequently none of these acts can be said to be exclu-
sively referable to the unconditional contract which plain-
tiff seeks to set up, and therefore, in aecordance with the
well-known leading case of Maddison v. Alderson (8 App.
Cas. 467), they cannot be set up as acts of part perform-
ance to let in evidence of the unconditional contract.

If the law stood to-day as itj did in 1911, when the case
of Stansell v. Baston (14 G.L.R. 175) was decided by our
Court of Appeal, this consideration would decide the matter.
The law, as laid down by Williams, J., and approved by
Denniston and Sim, JJ., in that case, is that if there is a
written contract for the sale of land,
wishes to set up a different contract or a further term not
expressed in the contract, then if the Statute of Frauds is
pleaded (as it was in this case), unless he can shew acts of
part performance of the contract, which he sets up, so as
to take the contract out of the Statute, he cannot set up
a contract at variance with the written document, or give
oral evidence of any such contract. Williams, J., says in
that case:—

‘“Where there is a contract in writing for the sale of a
‘“parcel of land A, and it is sought by the purchaser to
“‘vary it on the ground of mistake by including a parcel
‘of land B, and to have the contract so varied specifically
¢‘performed, there is no ease, at any rate, where the Statute
“of Frauds is pleaded, that in the absence of part perform-
‘“ance of the contract as varied the purchaser would be en-
‘“titled to relief, The casc of Olley v. Fisher (34 Cu.D.
¢¢367) only decides that the Court can now entertain a suit
“for the reformation of a contract and for speeific perform-
‘‘anee of the reformed contract in a case where the Statute
“‘of Frauds does not create a bar. Where, however, there
“‘is a parol contract for the sale of a parcel of land com-
‘“prising land A and land B, and by mutual mistake the
“‘subsequent written contract refers only to land A, then
“¢if there is a part performance which can only be referable
¢¢to-the parol contract for the sale of A plus B, the Statute
“tof Frauds eccases to apply, and the purchaser is, in my
¢¢opinion, entitled to have the real contract performed. I
t«do not think there is anything in prineiple, nor ean I find
‘‘gny authority which is inconsistent with this view.’’

A perusal of subsequent cases, however, .makes it clear
that since that statement of the law was made, the law on
this point has been decisively altered. It has nmow been
established, first by the judgment of the English Court of
Appeal in Craddock Bros. v. Hunt (1923 2 Ch. 136), and
more recently by that of the Privy Council in United States
v. Motor Trucks, Ltd. (1924), A.C. 196, that in an action for
rectification and specific performance of a written contract,
even where the Statute of Frauds is pleaded, and where
there have been no acts of part performance of the contraet
set up by the plaintiff so as to take it out of the Statute,
oral evidence is admissible to prove what the real contract
between the parties was, and a Court of Equity may re-
form the written contract in conformity with the evidence,
and grant specific performance of the contract as o re-

and the plaintiff |

formed. The effect of these decisions is to sweep away the
old rule that specifie performance cannot be granted of a
written contraet for the sale of land with a parol variation,
and the cases Woollam v. Hearn (7 Ves. 211), Davies v. Fit-
ton (2 D. & War. 232), May v. Platt (1900) 1 Ch. 616, and
Thompson v. Hickman (1907) 1 Ch. 550 must be taken to
be now definitely overruled. The effect of these two re-
cent authoritative decisions is that, notwithstanding there
is a seemingly complete and clear contract for the sale of
land, a purchaser can always set up in a '‘Court of Equity
a claim for rectification of the contract on the ground that
by common mistake it does not express the true intention
of the parties, and without proving any acts of part per-
formance on his part exclusively referable to that which
he alleged to be the truc contract, and notwithstanding a
plea of the Statute of Frauds, he can bring oral evidence
to prove what the truc contract was, cven if that evidence
contradicts or varies or adds to the written words of the
contract. If the Court accepts the evidence as true, its
duty is to reetify the written contract so as to make it
conform with the real intention of the parties, and the
contract as so rectified becomes the true contract between
the parties ab initio. If as reectified it then conforms with
the provisions of the Statute of Frauds, that Statute ceases
to be a defence to specific performance.

The learned Judge found, after a discussion of the facts,
for the defendant.

Solicitors for plaintiff: Urwin & Urwin, Dunedin.
Solicitors for defendant: Burden, Churchward & Reid,
Blenheim.

Ostler, J. June 8, July 2, 16, 1926,

Blenheim.
PERANO v. PERANO.

Pisheries—Amendment Act of 1912, Sec. 4 (1), ‘‘such fac-
tory’’—Meaning of—Whether whale factory.

The facts we take from the rcasons of the learned Judge:

This is an action by a party of Tory Channel whalers
against defendant, formerly a member of plaintiff’s party,
but now at the head of a rival venture. The relevant
facts are that plaintiffs and defendant earried on the busi-
ness of whaling in partnership during the seasons 1919 to
1922 inclusive, and during the partnership a whale factory
was creeted upon land leased from one Radeliffe, and a
license was obtained under the Harbours Aet 1908 to use
the foreshore in front of the factory for a slipway. In
1923 defendant sold his interest in the partnership to plain-
tiffs, and from then onward ceased to have any interest in
it. The license under the Harbours Act still remained in
defendant’s name, however, and he still nominally remained
onc of the lessces under the deed of lease from Radeliffe.
The first claim made by plaintiffs is that defendant should
be ordered to assign the Harbour Board license and his in-
terest in the lease to plaintiffs, and that he be ordered to
deliver to plaintiffs certain partnership books in his pos-
session. Defendant’s answer is that he has always been
ready to assign the license and his interest in the lease, but
has never been asked to do so; and that he had never been
asked to hand over any partnership books but one, which
he immediately handed over. I aceept the evidence of de-
fendant on this part of the ecase. The evidence of E. C.
Perano, and of Hcberley, both plaintiffs in the action (ten-
dered to prove a demand and refusal on defendant’s part),
contains sharp contradietions, which render it unaecceptable.
Therefore plaintiffs have not proved that defendant ever re-
fused to assign the license or his interest in the lease, or
to hand over the partnership books.

This is, however, only a minor part of the case. In 1924
defendant established a whale factory on Crown land on
the opposite side of Tory Chanmnel, not more than a mile
from plaintiffs’ factory, and he entered into the business
of whaling in active rivalry with plaintiffs. In 1926 de-
fendant applied for and obtained a licens¢ for his whale
factory under Section 4 of the Iisheries Amendment Act
1912. Plaintiffs also applied for a license for their factory
under that section, but defendant’s application was first in
time, and therefore he was thought to have the better right
to the license. By reason of the provisions of the scction
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the Crown, having granted a license to defendant, was pre-
cluded from granting a similar license to plaintiffs, beeause
their factory was within 50 miles of that of defendant.
Plaintiffs now claim a deelaration that this license was ille-
gally granted to defendant: that it is thercfore void, and
an injunction restraining defendant from carrying on a
whale factory on the site on which his factory is erected.

C. H. Treadwell for plaintiffs.
Sir John Findlay, K.C., and McNab, for defendant.
Fajr, K.C. (Solicitor-General), for Attorney-General.

OSTLER, J., gave judgment for the defendant. He said:

The ground upon which this elaim is based depends on
the construction of certain words in section 4, sub-section
1, of the Fisheries Amendment Act 1918, which is as fol-
lows:— )

‘4, (1) The Governor in Council may from time to time
‘‘license and permit any part of the foreshore or other
‘“Crown land adjacent thereto to be used or occupied as a
“‘site for a whale factory (hereinafter referred to as a
‘‘shore factory) on such conditions as he thinks fit, but no
‘‘such site shall be within fifty miles of the site of another
‘‘such factory.’’

The contention on behalf of plaintiffs is that ‘‘such fae-
““tory’’ in this sub-section means whale factory, and that
therefore, by reason of the provision quoted, a licemse for
a site for a whale factory on Crown land ecannot be law-
fully granted within 50 miles of the site of any other exist-
ing whale factory. It is contended on behalf of defendant
that ¢‘such factory’’ mecans a factory, the site of which has
been licensed, and that all the last words of the section
were intended to accomplish was to prevent a license for a
whale factory being granted within 50 miles of a factory
site already licensed.

In my opinion the contention of defendant is the correct
one. Grammatically this appears to be so. The last ante-
cedent of the word ‘‘such’’ in the scction is ‘‘shore fae-
‘‘tory,”” which expression- is used as a compendious way
of deseribing a factory, the site for which has been licensed.
It is contended on behalf of plaintiffs, however, that the
objeet of the section was purely economie, to prevent use-
less competition, and that, therefore, it is unreasonable to
suppose that the Legislaturc intended to ignore existing fac-
tories. It is to be observed, however, that the section Joes
not enact that no whale factory shall be established within
50 miles of another existing whale factory; it mecrely enacts
that no licensc shall be granted for the establishment of a
whale factory on Crown land within 50 miles of another
such factory. The object of the section, in my opinion,
is merely to regulate the establishment of factories om
Crown ‘lands, to provide that no whale factory shall be
established on Crown lands without a license from the
Crown; and that when such license is granted the license
shall be protected to the extent that no other whale factory
within 50 miles shall be allowed to be established on Crown
land.

Assuming, however, that the construction I have put on
the section to be wrong, and that upon the true construe-
tion of the scction the license wag illegally granted to de-
fendant’s factory in so far as it was within 50 miles of
plaintiff’s faetory, I am eclearly of opinion that that cir-
cumstanee would not give plaintiffs the right to insist upon
an injunction being granted to restrain defendant from
carrying on the business of a whale factory. It is, how-
ever, unnecessary to discuss this aspect of the case, As I
have held that the license was lawfully granted to defend-
ant, plaintiffs’ case must fail, and there must be judgment
for defendant with costs as on a claim for £400 witnesses’
expenses and disbursements. I certify for an extra half
day at £7 7s.,, and I allow £3 3s. for second counsel for half
a day. Plaintiff must pay the Attorney-General’s costs,
which I fix at £12 12s.

There will, of course, be an order by consent that de-
fendant do, at the expense of plaintiffs, execute assignments
of his interest in the lease and of the Harbour Board license,
and also that defendant deliver up to plaintiffs such part
nership books as they require, provided that they under-
take to give him access to them whenever he may require
it.

Solicitors for plaintiffs: Treadwell & Sons, Wellington.
Solicitor for defendant: A. A. McNab, Blenheim.

July 9, 22, 1926.
Wellington.

Ostler, J.

KIRKLAND v. TREVOR BROS.,, LTD.

Practice—Motion for relief against forfeiture—Non-pay-
ment of rent—Whether evidence by affidavit permissible.

This was a motion for relief against forfeiture. The ap-
plication was based on the fact that re-entry was wrongful
and no rent was owing.

Kennedy in support.
Grant contra.

OSTLER, J., refused the application in its present form.
He said:

It has been held in a line of authorities that such a ques-
tion ecannot be determined upon a motion for relief against
forfeiture for nom-payment of rent; that the filing of such
motion is an admission that such forfeiture has becn in-
curred: sce re Shaw (1918), G.L.R. 212; Shadroske v. Had-
ley (27 G.L.R. 705); Lock v. Pearce (1893), 2 Ch., 271.
Therefore I cannot determine the disputed question of fact
as to whether any rent is in fact owing in these procecd-
ings. I have nothing but conflicting affidavits to guide me,
and it is impossible in most cases to determine from affi-
davits on which side the truth lies. The appropriate method
of obtaining a judgment of the Court on the question raised
as to whether the entry was wrongful is by bringing an
action. The motion must be dismissed, with £5 5s. costs
and disbursements.

Solicitors for motion: Mason, Dunn & Tattersall, Napier.
Solicitors to oppose: Jacobs & Grant, Palmerston North.

Ostler, J. June 17, 1926.
‘Wellington.

SEMELOFF v. CURTIS,

War Legislation—Housing legislation—Whether dwelling-
house within Part I of Act—Standard rent.

This was an originating summons asking for an order that
a certain dwelling-house was not within rart I of the War
Legislation Aet 1916, and its amendments. The agreed
facts were: .

(1) The Plaintiff is the owner of a dwelling-house situated
at No. 148, Molesworth Street, in the City of Wellington,
having purchased the said dwelling-house from the Public
Trustee on or about the 26th day of March, 1925,

(2) The Defendant was for 30 years prior to the 26th
day of March, 1925, in occupation of the said dwelling-
house as the tenant of the Public Trustee, and after the
said 26th day of March, 1925, remained in occupation of the
said dwelling-house as a tcnant of the Plaintiff.

(3) On or about the 6th day of April, 1925, the Plaintiff
gave to the Defendant written notice purporting to raise
the rental payable in respect of the said premises to the
sum of £5 per week.

(4) The Defendant refused to pay rent at the rate of
£5 per wek, but tendered rent to the plaintiff at a lower
rate.

(5) The Plaintiff took action in the Magistrate’s Court
holden at Wellington to recover from the Defendant rent
at the rate of £5 per week.

(6) On the hearing of the said summons the Defendant
applied under The War Legislation Act 1916 and the Hous-
ing Amendment Act 1920, to have the capital value of the
said premises determined and fixed by the Magistrate.

(7) On or about the 7th day of July, 1925, the Magistrate
gave Judgment fixing the capital value of the said premises
at the sum of £1264, and by virtue of Section (4) Sub-sec-
tion (1) of the Rent Restrietion Act 1924, the standard ren-
tal payable in respect of the said premises was limited to
8 per cent. of the capital value as fixed by the Magistrate,
i.c.,, the sum of £101 2s. 5d. per annum.

(8) On the hearing of the said Summons, and upon the
Defendant applying to have the eapital value of the said
premises fixed, the Plaintiff applied under Section (17) of
the Housing Amendment Aect 1920 for relief from the pro-
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visions of Part I of the War Legislation Amendment Act
1916 and its amendments, upon the grounds that the stand-
ard rent as therein defined was insufficient to return to the
Plaintiff (the Landlord) a mnet average income of 7 per cent.
on the capital value of the said premises.

(9) On or about the 7th day of July, 1925, the Magistrate
delivered Judgment on the Plaintiff’s said application and
granted relief to the Plaintiff from the provisions of Part I
of The War Legislation Amendment Aect 1916 and its amend-
ments, and increased the standard rental payable in respeet
of the said premises to the sum of £174 15s. 6. per annum.

(10) Scetion (8) of The War Legislation Amendment Act
1916, as amended by seetion (21) of the War Legislation
Aet 1917, provides—

¢“(}) This Part of this Act shall apply to a house or any
““part of a house let as a separate dwelling where such let-
¢ting does not include any land other than the site of the
“‘dwelling-house and the garden or other premises in con-
“‘pection therewith, and where the annual amount of the
“‘standard rent of the house does not excced one hundred
“‘gnd four pounds per annum and every such housc or part
“‘of such house shall be deemed to be a dwelling-house to
*which this Part of this Act applies:

?7Provided that this Part of this Aet shall not apply
‘‘to a dwelling-house let at a rent which ineludes pay-
‘‘ments in respect of board or attendance.

“(2) Where this Part of this Act bas become applieable
“¢to any dwelling-house it shall continue to apply thercto
“iwhether or not the dwelling-housc ¢ontinues to be a dwell-
““ing-house to which it would but for the provisions of this
¢“sub-section apply.”’

(11) The Plaintiff claims that as the standard rental of
the said premises has been increased to £174 15s. 6d. per
annum, the said dwelling-house is not a dwelling-house to
which The War Legislation Amendment Act 1916 and the
various rent restriction Aects apply.

A further fact was agreed on at the hearing, viz., that
on the 3rd August, 1914, this dwelling-house was let at less
than £104 per annui.

Blair for plaintiff.
O’Donovan for defendant.

OSTLER, J., held that the house was subject to Part I
of the Act. Inter alia, he said:

The expression ‘‘standard rent’’ as used in section (8)
appearing above is defined in section ¢ of the Act of 1916.
For the purposes of this ease I need quote only that part
of the definition applicable to the facts of this case:—‘The
‘‘expression ‘standard rent’ means the rent at which the
‘‘dwelling-house was let on the 3rd day of August, 191477
There was a proviso to the definition to the effect that if
the standard rent computed for one year were less than
8 per cent. of the capital value of the dwelling-house, the
standard rent computed for the same period should, in lieu
of the standard rent as so defined, be deemed to be an
amount equal to 8 per cent. of snch eapital value. By sce-
tion 7, the capital value, unless agreed on, could be deter-
mined by the Magistrate.

Now in this case the rent being -charged on the 3rd
August, 1914, was under £104 per annum. The then land-
lord of the house took mno steps right down to 1925, when
the house was sold to plaintiff, to have the rent computed
in the alternative way provided. Consequently, in my
opinion,, had the law not been altered the standard rent
must have been deemed in this case to be under £104 per
annum, and therefore it would have been a house to which
Part I of the Act of 1916 applied. The proviso to seetion
6 of the Act was, however, repealed by the Rent Restriction
Act 1924, section 4, and a new provige substituted in the
following words:—

“‘Provided that in the ease of a dwelling-house let on nr
““hefore the third day of August, 1914, the standard rems
‘‘may, at the option of the landlord, be either the standard
‘‘rent as hereinbefore defined, or an amount which, com-
¢‘puted for a period of one year, is equal to 8 per ceut.
“tof the capital value of the dwelling-house, as such, imma-
‘4 diately before the date.’’

This proviso was in force when plaintiff purchased this
dwelling-house. It is claimed that when he so purchased
the standard rent had not been fixed, because no option had
been exercised by the landlord. This may be so, although
I doubt it. It is, however, unnecessary for me to determine

this question, because the option was exercised, and the
Magistrate fixed the rent on the basis of 8 per cent. of the
capital value, at less than £104 per annum. As soon as
that was done, at any rate the standard rent was fixed for
this dwelling-house, and, it being fixed at less than £104 per
annum, Part T of the Act of 1916 applied to it.

But by section 17 of the Housing Amendment Act 1920
a provision was made by the Legislature wherchy a land-
lord could apply to o Magistrate for relief from the hard-
ships that might be imposed upon him by the Act of 1916,
if he could show that the standard rent was not sufficient
to give a nett return of 7 per cent. upon his capital, and
under that seetion the Magistrate could inercase the stand-
ard remt.  Upom the standard rent being fixed at less than
£104 per annum, plaintiff in this ecase applied under the pro-
visions of the 1920 Act, and the Magistrate increased the
standard rent to more than £104 per annum.  Plamntiff
claims that this fact automatically releases the dwelling-
house from being subjeet to Part 1 of the Aet of 1916.

In my opinion this is not so. The wording of sub-section
2 of seetion 8 of the Act of 1916 is somewhat unfortunate,
but in my opinion it means that once that part of the Aet
applies to a dwelling-house it shall continue to apply to it.
This is admitted by Counsel for plaintiff, but he contends
that, notwithstanding this sub-section, it must be read as
necessarily limited to the cases that could have arisen at
the time. At that time, by the landlord expending money
in improvements, he could in some eases have inereased the
standard rent to more than £104 per annum., In that case
it is admitred that Part I of the Aet would still apply to
that dwelling-house.  In 1920 the Legislature provided an-
other manner in which the standard rent eould be increased
above £104 per annum, but it left sub-scetion 2 of section 8
of the Act of 1916 untouched. Therefore, in my opinion it
must be presumed to have intended that provision to apply
to the new ease it had ereated.

The Magistrate having, with the consent of plaintiff, fixed
the standard rent of this house at less than £104 per annum,
it then became (even if it was not already) subject to Part
I of the Act of 1916, )

By virtue of sub-seetion 2 of section 8 of the same Act,
it remain subject to Part I thereof, notwithstanding that
the standard rent has been inereased to more than £104 per
annum. There will be a declaratory order to this effect. I
allow defendant £6 6s. costs.

Solicitors for plaintiff:Chapman, Skerrett, Tripp & Blair,
Wellington.

Solicitors for defendant: Barker & O’Donovan, Welling-
ton,

COURT HOUSES AND OTHER
THINGS AND PERSONS.

The comfort, cleanliness, ventilation and lighting
of factories and workshops affect materially the quality
and quantity of goods manufactured by workmen.
All are agreed that the workman as a human being
is apart from the interests of his employer entitled as
of right to decent working conditions. Statutes define
the working conditions of the workers of the country
and officials and inspectors make certain that the statutes
are obeyed. Occasionally negligent or recaleitrant em-
ployers are punished by the Courts.

The administration of justice is so we are told one
of the few profitable departments of the State. Magna
Charta lays it down that the King tnter alia will not
sell Justice to any man. The Government of this country
apart from the ordinary maintenance of public order
sells justice to its citizens at reasonable but neverthe-
less profitable rates.

It sells justice in places and under conditions which
would bring a private employer into collision with the
health or factory authorities. The physical working
conditions of those who administer justice must oc-
casionally produce justice. Indeed, and by the way,
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justice is one of the sweated industries of this country.
All persons connected with its administration are under-
paid, Judges, Magistrates, Jurymen, Witnesses, Regis-
trars and other responsible though subordinate officers.
Counsel fortunately can still make their own bargains.

The interests of justice require that trials should
be held where every piece of visible evidence can be
clearly seen, where every word spoken can be distinetly
heard and where every witness can be closely serutin-
ized by Court, Counsel and Jurymen. When these re-
quirements are specified, it will at once be seen that
all the Supreme Court Houses in New Zealand and most
of the Magistrates Court Houses, except a few modern
ones are not suitable places for trials at all. There is
no doubt that among the allies of fraud and crime can
be numbered unsuitable Court Houses.

The problem of proof is often affected by various
conditions surrounding the presentation of evidence.
Evidence must be distinctly heard, must be clearly
seen and above all must be properly understood to
have full effect upon the tribunal before whom it is
adduced.

Let us consider certain of the plainer defects of the
Courthouses in this country.

None is so arranged, furnished and lighted that
comfort, clear seeing and distinet hearing can be achieved
at once. Artistic and architectural considerations have
determined their arrangement, design and lighting.
These buildings look quite well on picture postcards
and in Christmas Numbers of the illustrated papers,
but they are not good places for the trial of law-suits.
Decisions affecting the liberty, reputation or property
of a citizen are determined in places where a private
employer would be prohibited from making the same
citizens’ shirts, suits, or boots.

It is a shameful fact that our Courthouses standing
out as they do on the best sites in our cities, in open
squares, in the full sunlight are so designed that it is
necessary to use artificial light in them on a summer’s
day. The impractical architects of half a century
ago should not be allowed to punish the citizens of this
country for all time by their incompetent design of a
building intended for public use.

The artificial lights used in our Court-rooms are
generally defective. It is only in few and recent
instances that any system of indirect lighting has come
into use. The electric lights are often bare bulbs with
no shades at all. When shades are used these are of
poor and cheap quality and the lights are so situated
as to cause the maximum of inconvenience and irrita-
tion both to Court and Counsel. In some Courts the
lights are placed between the Counsel’s seat and the
bench so that Counsel are staring into the open lights
all day long. In one of the most important commercial
cases of recent years, which lasted many days, business
men made the journey to hear the case. In the Court
where the trial was held naked electric lights in con-
tinuous use dazzled the eyes of the spectators in the
benches immediately behind Counsel. From these
benches it was impossible for the spectators to hear
anything at all. Their case was a dumb show to them.
The public at a football match get as a rule a fair view
and a fair hearing for their shillings. The spectators
at this trial got a poor view and no hearing, and as
many learned and eminent Counsel were briefed they
were paying rather more than a shilling for their use-
less privilege of a public trial in open Court. On or
about the third morning one of the parties was detected
leaving an hotel, happily and healthily sitnated adjacent
to the Court. When reproved for his desertion he said :
“ Well I came down here to see our money going west,

but I can’t hear, I can’t see and T was very dry. I
am not as dry as I was but I suppose I will be blind
and deaf when I go back.”

Related to the question of lighting is the matter of
ventilation. Most of our Courts were built, by enemies
of the fresh air and sunlight, before there was any
notion that ventilation of a working place is necessary
for mental and physical health. Most of our Courts
have no doors admitting on the open air. The doors
lead generally to long, narrow, lightless passages which
serve as funnels for draughts of mouldy, stagnant
air to mingle with the stale and fetid atmosphere of
the Court-room proper. There are one or two windows
usually lost in the roof or near it. Some of these
windows were never made to open, the cords and
pulleys for operating the remainder are generally
out of order and they are few, small, grimy, and so
useless for practical ventilation.

The evil results of bad air and no ventilation are
uncertain but must be substantial. These conditions
have no constant relation to the number of persons
in the Court-room. Judges, counsel, and spectators
in the highest Court of the land rarely number more
than a dozen yet in that Court there never seems enough
fresh air to go round. In spectacular criminal or civil
trials however the stuffiness and foulness of the Court-
rooms are noticed at once by any observer. The at-
mosphere is as bad as in a smoker on a limited express,
yet in this atmosphere difficult, delicate and responsible
work is done, not only by Judges and Counsel who are
somewhat hardened to it, but also by Juries who re-
quire every assistance because the Juryman works
under great strain in unfamiliar surroundings. Late
in the afternoon it is a common experience that the
brains of all persons connected with the trial are fagged
and numb, and this condition is due to the faulty
construction of the Court. A private employer who
made the ordinary citizens’ boots in an atmosphere
where the same citizen is tried for his life or his liberty,
would soon find himself in conflict with the health
authorities. Lack of ventilation beyond doubt tends
to make the occupants of Court-rooms sleepy, irritable
and quarrelsome. Bad air has made for many a bad
decision not only on fact but possibly also on law.

There is a particular phase of the matter that may
be mentioned. Counsel even the busiest leave the Courts
for long intervals. Lawyers even those with no practice
at the Bar must pass some portion of their time in the
lawyer’s workshop—the law library. Most law libraries
are under the same roof as the Court-room and suffer
though in a lesser degree from the same defects. Prac-
tically none are equipped with modern lights. These
defects are less serious in the law libraries because
the lawyer can escape therefrom, though he ecannot
from the Courts until his case is finished.

Judges are less happily situated. The office of
Judge is by common consent the most responsible,
dignified and vital in the service of the State. Judges
pass their working lives in the Court-room, in their
Chambers and the Libraries under the same roof. The
Court-rooms, Chambers, and Libraries all are defective
in the same respects. The Judges’ private rooms
in Wellington for example, all open on to dark and nar-
row passages, of a type once familiar in our gaols but
now abolished by modern science and humanity, in
the mental and physical interests of our criminals.
No criminal after conviction is allowed to live in as un-
healthy surroundings as the Judge who sentenced him.
The office of Judge it may be said, with due apologies
to the holders thereof and merely for the purpose of
pointing an argument, is at least as important as that
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of any Minister of the Crown. Lawyers who have
met both Judges and Ministers of the Crown will re-
member, there is some dissimilarity between the design,
furnishings and comforts of the private official apart-
ment of a Judge and that of a Minister of the Crown.
Parliament has even considered it necessary to surround
the private member with a certain luxury to soften
the rigour and severity of his service to the State.

(To be concluded)

LONDON LETTER.

Temple, London,
8th June, 1926,
My Dear N.Z.,—

The new term, the Trinity Term, started on Wednes-
day last in a prevailing atmosphere of gloom by reason
of the noticeable, and noticeably increasing, dearth of
work. T have, however, harped so much on this theme
that T will harp no more. Rather than brag about the
accuracy of my forecasts, I will do some more fore-
casting. Things will get worse, possibly much worse,
before they get better, for the reason that the battle
has now at last been engaged on the issue, long overdue,
between the employer and the employed in the industrial
world and it will be an expensive and temporarily
impoverishing process, for both sides, to reduce wages
or increase effort to a practical and economic basis.
The revolutionary element has heen fought and quickly
and not very expensively beaten; there remains the
element, in the ‘ sheltered trades ” for the most part,
which has for long been foreing methods of high pay
and short hours upon industry and which has to he
brought to reason. The issue 18 being fought over the
coal mines ; but, whether it is decided to-day or to-
morrow, the effects must be two: at first a general
financial strain, with a concomitant tendency to severe
economy, and later (I hope and am sure) an era of a
not luxurious, but a more stable prosperity than we
have known since 1913. This general economizing
must necessarily be reflected as much on litigation as
upon anything ; persons, firms and corporations will
not readily go to law for some time yet. Incidentally
it may be remarked that the law itself, or at least the
lawyers, still require to learn the lesson that litigation
must not become, or remain, a process so expensive
as to be extravagant; but this lesson will be quickly
inculcated by a little starvation diet, if it is not already
learnt. I should say that it will be little, if anything,
before the end of the Long Vacation of 1927 that the
Courts and Chambers entirely recover normal pressure.
But I sincerely hope that never after that date shall
I worry you again with this melancholy subject.

I had thought of inserting some Stop-press news in
this letter about the first two New Zealand Appeals
which we are just about to open before the Judicial
Committee of the Privy Council. Wright v. Morgan,
in which I am not concerned, is actually coming before
their Lordships ; Bissett v. Wilkinson follows it immedi-
ately. I think, however, that any expediting of my
report of these cases to you could only be inspired by
a journalist’s haste, and it would be hardly fair to

- Myers or Gresson to elaborate their postprandial obiter
dicta as to their several hopes and beliefs. I will deal
with both appeals at length, in my next letter. I
think I have already told you that these are the only
two of your Appeals which are to be heard this term,

so that the others will not come on before October
at the earliest.

I broke off, a fortnight ago, in the middle of Noble v.
Harrison, a little appeal from the Brighton County Court
involving no very substantial sum of money but dealing
with a nice point which, I suspect, must be of interest
to you. Anything to do with the principle of Rylands v.
Fleteher, and adding to the essentially important legal
intelligence which is contained in the notes to that
case in Smith’s Leading Cases, must be grist to the mill
of any of our brotherhood, in whatever part of the
British Empire practising. The defendant’s beech
tree bore a large branch, overhanging the highway.
Into a fissure, at the junction of the branch with the
trunk, the water penetrated, causing such a serious
but latent defect as eventually to cause the branch to
collapse. The plaintiffs’ motor vehicle was passing
along the road at the moment of the collapse and was
damaged. The County Court Judge acquitted the
defendant of any negligence, but held him liable in
nuisance. The Divisional Court, upon this part of the
judgment, took the view that the justifiable ignorance,
on the part of the defendant, as to the dangerous state
of the branch not only acquitted him of negligence but
also eliminated the element of nuisance. That a
branch of my tree overhangs the road is not of itself
enough to constitute a nuisance. But the County
Court Judge had gone further and had held that the
owning, on my land, of such a tree, so overhanging,
imposes the absolute obligation which produces a lia-
bility, in case of accidents, even in the absence of any
negligence : this is Fleteher v. Rylands, of course,
as you will not need me to tell you. The Divisional
Court allowed the appeal on this point : the growing
of trees is, they held, a natural use of the soil and has
none of that abnormality corresponding to the con-
taining of reservoirs, artificially accumulated, or corres-
ponding to the keeping of wild beasts which must not
be permitted to escape. 1t had been contended that,
as with reservoirs one is bound to provide containing
walls or as with wild beasts one is hound to provide
effective obstacles to escape, so with an overhanging
branch one is bound at one’s peril, to provide support
and thus prevent the sort of collapse which occurred.
This contention Rowlatt J. and his former pupil, Wright
J., rejected and, as we shall all agree, properly rejected.
The importance of the case, however, seems to me to
lie not in the comparatively obvious rules of law laid
down as to overhanging branches (though these are
common enough here and, I suppese, with you) but
in the very much needed exposition of the limitations
of the “ absolute obligation ~ principle of Fleteher v.
Rylands. You may say that these limitations have
been made abundantly clear long enough ago, by the
long series of reported cases. For my part, I think
the pro’s and econ’s of the matter have been so much
refined, that this readily memorable illustration of the
broad line is very timely.

In any case, there has been no waste of valuable
space in dealing at length with this decision, for there
is none other to report. Booth v. Amalgamated Marine
Workers’ Union, decided last week by Tomlin J. serves
rather to disclose the abuses of trades union administra-
tion than to expose any new principle of law. It is
indeed enlightening, if not shocking, to discover how
far removed from a proper, let alone a secret ballot
the taking of a union’s vote may be. Apparently
voting papers were sent out in parcels to branch secre-
taries, with no check or record of the members for
whose votes they were intended or whose votes they
ultimately purported to register; in one instance,
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the official, to whom the papers were sent, filled in some
two hundred himself with a proportion of five to one
in favour of the project of amalgamation which the
executive was proposing to its constituents! * This
case,” remarks a legal contemporary, * will no doubt
be carefully borne in mind when amendment of trades
union law comes up for consideration.” I do not
think T can improve upon that. That astonishing case,
before Greer J., Republica de Gautemala v. Nunez af-
forded entertainment, of the nicest humour, but had
to be heard to be believed ! It would require the pen
of an “ O. Henry ” to convey the comedy of it. The
appeal in G. W. K. Ltd. v. Dunlop Rubber Company Ltd.,
having served its purpose of enabling the appellant
defendants to remove some of the opprobrium of the
Lord Chief’s strictures at first instance, was settled
and not prosecuted. In Newman v, Slade a Divisional
Court {Salter and Fraser JJ.) held that, in the absence
of any express stipulation, the week’s notice, necessary
to terminate a weekly tenancy, may be one which, if
given on a Monday, expires on the following Monday.

The death of Sir Thomas Erskine Holland, at the age
of 90, removes a figure as familiar as famous in academic
discussions of jurisprudence, international and other.
Of this distinguished Chichele Professor we have all
a personal recollection, though many of us may never
have seen him. In times past we have, as practical
lawyers, been a little inclined to smile tolerantly upon
the entity known as International Law, thinking to
ourselves that there is only one ultimate law, governing
the relations between nations, and that is Force or the
power of applying force. The experience of the War
and the continuing phenomenon of Geneva have done
much to change this point of view and to give to the
studies and expositions of Sir Thomas a greater reality
than the subject earlier seemed to permit. His dis-
tinction in other realms of jurisprudence is not to be
forgotten ; you will find a very admirable appreciation
of them in that historically-minded authority, the
Law Journal, whose learned Editor has always seemed
to me to be the inexhaustible fount of information.
You will also see, in the same journal (numbers of May
29 and June 5) an epitome of the career of the late
Sir Charles Walpole, who held judicial office in Cyprus,
Gibraltar, and the Bahamas as well as being the Attorney
General, at one time, of the Crown Colony of the Lee-
ward Islands. We knew him as Chairman of the Surrey
Quarter Sessions, and we pay a tribute, in respecting
his memory, to the very many lawyers who have
gone out into the Empire in their young days and done
service, as invaluable as impersonal, to the Pax Brit-
taniea. It is curious how little is known of such men,
on the whole, at the English Bar, the home of their
origin. I often think the charge of insularity, so fre-
quently levelled at our good selves (and I include you,
my brethren ?) is entirely unfounded so far as the
foreigner is concerned. Amongst peoples of other
nationality and language, we are the most broadminded.
But so far as we are concerned amongst ourselves, in
our various groups wherever situated, I think the degree
of our insularity is even understated. Superficially,
there is about as much sympathy between us as there
is between four railway passengers who travel in an
English express from Newcastle to London, in the
four corners of the same small compartment ; that is
to say, none.

But I must not occupy your professional time with
these illegal speculations. ILet me commend to your
notice the Report, just published, of the Committee
appointed to consider the necessity and details of the
reform of Company Law; remind you that our new

administration of criminal justice began for the most
part last Tuesday with the coming into operation of
the new Act; and subscribe myself :

Yours uninsularily,

INNER TEMPLAR.

REPORT OF THE PRISONS DEPARTMENT.

We have before us Mr. B. L. Dallard’s first report
as Controller-General of Prisons to which is annexed
Mr. E. Page’s report as the New Zealand Representa-
tive at the International Prisons Conference which was
held in August last year.

The report shews that there was an increase in the
number of persons committed to prison in 1925 over
the preceding year though the increase is largely due
to the fact that a number of seamen on strike were
committed to prison. Apart from these the increase
was small. In all 4,713 persons found their way into
prison in 1925 as against 3,957 in 1924. In referring
to the persons committed the report says :—

The numher of receptions recorded above includes a number
of prisoners who were received more than once into prison
during the year, and amongst these is to be found a class of
individual-—the petty recidivist—--who presents one of the most
difficult problems in the treatment of crime, for it is out of this
class that the confirmed criminal usually develops. It is quite
evident that short sentences for the criminally inclined—par-
ticularly now that prison conditions have been so much amelio-
rated-— have practically no deterrent effect and serve little
purpose as a protection to society. The extent to which recidiv-
ism figures in the annual statistics may to some degree be gauged
from the fact that although there were 4,713 separate admissions
during the year these represent only 2,890 distinct persons.
Of these, 197 had been convicted twice, 121 three times, 78 four
times, and 719 over four times.

We do not agree with this in all respects. It is in-
accurate to say that the confirmed criminal usually
develops from the petty recidivist. The petty recidivist
is a confirmed criminal with usually a particular in-
clination for one class of offence. For him we think
there is next to no hope of reclamation. He is a social
pest as well as a danger. He contaminates young men
through his lazy habits and the apparent ease of living.
The indeterminate sentence is the only sentence seem-
ingly that will be of any benefit, and that benefit will
be only for the public.

Mr. Dallard draws our attention to the interesting
fact that 76%, of the sentences imposed were for under
3 months. He cites the following comment from the
latest report of the English Commissioners: * Every
Governor confirms our views that prison is most de-
terrent to those who have never been there, and that
the short sentences can do nothing but lessen the de-
terrent effect. The terror of the unknown is gone
and the disgrace of imprisonment is incurred. A second
conviction will bring nothing new. And so the man
leaves prison with less fear of breaking the law than
before. The time has been too short to train him,
and he has merely hindered the training of others.

For any offence except some of the minor Police
Offences and Mischief we confess we agree that short
terms of imprisonment for first offenders are worse
than wuseless. They are dangerous. They do the
offender no good. The term is not long enough to break
him into a new habit. The association of prison life
shews him no terrors in it., If through drink or bad
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habits, laziness or evil associations he has been led into
crime the short term has no other good result than
that for the period of his incarceration he is not a
danger to society. Short terms breed criminals. Once
a young man, a first offender, finds out that a short
term of imprisonment has been his punishment he is
as bad as when he entered the prison, his habits are
not materially affected. He has not received the in-
ducement to go straight. He will probably not do so.
And after two convictions the hope of reclaiming
him is not worth considering.

It is with the young first offender and with him alone
that reformation is possible. For the others we confess
we think the attempts at reformation constitute an
economic waste.

The Department is certainly doing all it can to
reform the first. offender. The Report says with ve-
gard to the institutions set up for this class of offender..—

BoRSTAL INSTITUTIONS.

The Prevention of Crime Act, 1924, now commonly known
as the Borstal Institutions Act, came into operation late in
1924, and 62 lads and 16 girls were committed direct to Borstal
institutions by the Courts during 1925. Under the provisions
of the Act, 161 youths and 39 young women were transferred
from other penal institutions to the Borstal institutions for re-
formatory detention.

The Point Halswell Institution for girls has not been going
sufficiently long to enable any definite data of results to be stated,
but of the 1,363 youths who passed through the Invercargill

Borstal Institution during the five years ended December, 1925,
only 95, or 6.96 per cent., have been re-convicted after discharge.

Equally satisfactory results have been achieved at Waikeria.
and, judging from local experience as well as from experience
in England, it is evident that in connection with the work of
the Borstal institution the prospects of judicious treatment of
erime in the incipient stage are most hopeful. The fact of
separating youthful offenders from the more hardened criminals
alone should have beneficial results ; but the system of Borstal
training aims at the all-round intellectual, physical, and moral
development of each inmate, and by such means it is hoped to
arrest criminal tendencies and to instil in each youthful delinquent
a proper sense of social responsibility.

Of this class the women present the most trouble.
The origin of their wrongdoing is very different from that
of the male offenders. Female prisoners seem to find it
more difficult to shake off bad habits than men, per-
haps it is that the bad habits affect their mentality
more deeply.

Mr. Dallard refers to the well known statement
that nowadays the duty of the State really begins
and not ends with the commital of the prison. We
think that the responsibility of the State is over-
emphasised when the report says that on the arrest
of the offender the State “has undertaken a new
responsibility of the very gravest kind—mnamely, that
of the treatment and training of the offender during
the period of incarceration.”

At the best this language could only apply to the first
offender. To apply it to the recidivist is the grossest
exaggeration. The treatment and training of the
recidivist should consist of hard work long hours and
at a useful trade. Too much attention to his social
comfort is we think a mistake. The chief duty of the
Government to the confirmed criminal is to keep him
safe and secure. Society is the main consideration.
The reformation of this type of criminal is next to
hopeless. Perhaps someday we shall have to thank
medicine for discovering the true reason for the in-
clinations of the recidivist. Meantime, however, we
know we have a man, dangerous to the community,
with no intention of being honest. The reports adopt
the language of Sir W. Joynson Hicks with regard to

the State’s responsibility : “ The State will not have
done its duty if it releases him after his period of im-
prisonment is over, and, in consequence of such imprison-
ment, in such a condition of mind and body that he is
no longer fit to take his part in society as a citizen.”
This may be a confusion of thought. It certainly seems
to be. The prisoner on admittance is not in a con-
dition to take his part in society and it is impossible
to assign to prison treatment, no matter what sort,
the fact that on his release he is not reclaimed. No
Prison System can hope to comply with the require-
ments of Sir W. Joynson Hick’s idea of State responsi-
bility.

It is very gratifying to see that the Prisons are now
being run on sound business lines. In many respects
they are self-supporting. Many trades are taught and
all classes are kept in useful work of some sort or other.

The Prison Camps where prisoners are very much
on their honowr—or more correctly—are not always
within sight of warders, are very successful. We rather
think that the few escapes from these Camps are as
much due to the fact that there sentences are less ardu-
ously served, general conditions more pleasant and the
chance of permanent escape very small as tc the fact
that the men are actually reforming.

We have not dealt with many features of the Report.
On the whole it is excellent giving us & good view of the
various prisons in New Zealand. That they are up-
to-date is we think unquestionably true.

The important matter of classification of prisoners
is dealt with in the Report as follows :—

CLASSIFICATION OF PRISONERS.

Sir Ruggles-Brise, an eminent English authority, has stated
that ““ It has become more and more recognized in recent years
that the personality of the offender must enter into the legal
conception of the degree of guilt.” Dealing with this matter,
the suggestion has frequently been made that a psychiatrist
should be agsociated with the Courts administering criminal
justice, but this would involve many practical administrative
difficulties.  The Courts fn New Zealand are scrupulously
careful in giving due attention to any allegation of impaired
responsibility arising from mental defect, and it is by no means
infrequent for the machinery of the Mental Defectives Act, 1911,
to be invoked to enable an offender to be placed under special
observation. There are, however, many offenders who cannot
be certified as insane, but whose mentality is such that their
power of inhibition is below normal. These are included in the
group of recidivists already referred to. It is desirable that
some means should be devised whereby the uncertifiable weak-
minded can be located in a separate institution, as these cases
are entirely unsuited to the discipline and organization of the
ordinary prison.

In desling with the separation of the normal from the sub-
normal the Medical Officer of the Brixton Prison recently
stated that  these border-line cases are most unsatisfactory.
One feels that the short term of imprisonment which are all
that most of them receive do little good to the prisoners and
provide very short respite to the public. This is so particularly
in cases of sexual perverts, many of whom are slightly defective.
It is certain that punishment, as a rule, is impotent to deter
them. They apparently cannot vesist their disordered impulses,
and so far are to be pitied, but they constitute a nuisance and
a danger from which the public ought to be protected. Sooner
or later the question of their permanent segregation will have
to be faced.”

Apart from the question of the separate treatment of the
mentally abnormal the actual classification of the more normal
prisoners within the prison is a matter of considerable importance.
It is recognized that the classification of prisoners should be
based on a personal study of the offender according to age
and character irrespective of the nature of the offence. In
England and America classification is based largely on mental
tests. Ixperience has shown that many evil consequences
follow the herding-together of offenders regardless of age, ante-
cedents, and habits.
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In New Zealand the classification of prisoners is based prin-
cipally on age and the extent of criminal experience. The
youthful offenders in the incipient stage of delinquency are
transferred to the Borstal institutions, and are thus kept apart
from the contaminating influences of associations with older
criminals, The sexual perverts ave segregated ot New Plymouth,
but little further attempt at classification is made, except with
the more desperate criminals, who are detained at Mount Eden,
where there is a greater degree of security from escape. 'There
is still room for further classification, as at present in many
prisons habitual criminals are associated in the same prison
with first offenders who are too old for admission to Borstal
institutions. Many of this latter class are what may be termed
““ accidental criminals,” and it would lessen the possibility of
the corrupting influenes of this association if some means could
be devised whereby first offenders could be kept apart from
“old-timers.” The question of the proper classification of of-
fenders is one that presents a greater measure of administrative
difficulty in New Zealand, with its comparatively small and
scattered population, than is likely to be experienced in Great
Britain or Amervica. However, as the question is regarded
as one of the most important preliminaries to the successful
treatinent of eriminality it is ono that should receive eareful
consideration, but as the present staffy arve not competent to
undertake character studies ot to appreciate the psychological
significance of a prisoner’s behaviour, it is evident that if classi-
fication is to be attempted on a scientific basis the question
of the appointment of competent officers will require to be faced.

With respect to the education of the prisoner we take
the following from the Report :—

In addition to the ordinary school curriculum an attempt
has recently been made to introduce classes in civies, elementary
economics, history, and certain science subjects with the object
of developing thought along social lines. Such topics are help-
ful for the debating classes which are regularly held, and com-
bined with suitable lectures, which arc also frequently given,
provide healthy food for thought during solitary hours and so
tend to prevent morbid introspection.

It does not appear to us that these additional sub-
jects are worth while teaching to criminals. With the
fewest possible exceptions the effect on their minds
will be negligible. We think that the criminal mind
to which these subjects will appeal will reform with the
ordinary treatment meted out in the prisons. There is
a tendency to overdo the appeal to the mental side of
the prisoner. That appeal should, we think, be made
through the man’s body, that is, by hard work. The
cducation should not excced the ordivary subjects
necessary to place the man in posscssion of the sub-
jects in the ordinary school curriculum. While we think
that something might be done to assist the first offender
to reform himself and as a part of that aid he should
have an educational grounding, yet we cannot see the
need of leading him into fields which he will abandon
as soon as he is released. His age, his mode of living,
his home life are, with few exceptions, not adapted to
that extra education.

In our next issue we hope to discuss Mr. Page’s re-
port and the annual report of the Chief Probation
Officer. With regard to the report of the Prison’s
Department, Mr. Dallard has brought down a compre-
hensive report on our prisons and with most of his
comments we are in accord. It is with the different
aspects of the system in vogue that we now and then
disagree.

C.A LT

CORRESPONDENCE.

The Editor,
¢“Butterworth’s TFortuightly Notes,”” Wellington,
OUR JUDICIAL SYSTEM.

Sir—There ean be no doubt that our present judieial sys-
tem needs to be recast, and there can be equally no doubt

that the main cause of the present dissatisfaction with our
judicial system is on account of the poor remuneration paid
to our Judges and Magistrates. This is the real cause of
the present dissatisfaction.

Tuke the position of our Judges. The salary that is being
paid to them is quite inadequate for the amount of responsi-
bility and work they have to do, and, as a vesult, there is
to doubt that the Judges being appointed nowadays do not
represent the best men in the profession.  The best har-
risters are refusing to take the positions of Judges beeause,
ag one puts it: ‘I really eannot afford to do s0.”” I notice
that you mention in your issue of the 3rd instant that
County Court Judges in England receive a salary of £2000
per year. The Judges of the High Court of England re-
ceive a salary of £5000 per year, and they are enmtitled to
receive. a superannuation allowance up to £3500 per year.
I do not know that their responsibilities are any greater
than those of our Judges here, and certainly the cost of
living is not as dear in England as it is in this country.
The way Judges are treated in the way of remuneration
leaves much to be desired in the matter of remuneration.
The Government scems to be timid in approaching this issue,
but unless it does so very soon, the effect must be to reduce
the efficacy and standing of our judiciary. Everything is
high in this country, except the salaries of professional
men.

I do not think that the Magistrate’s jurisdiction should
be extended for the present, until there is a more efficient
Magisterial bench. 1t is simply impossible to advise a liti-
gant as to the probable result of any action launched in
the Magistrate’s Court. One Magistrate recently stated
that he would not take notice of what the law was—he was
going to give what deeision he saw fit—no matter what the
law on it was. This lcads to the position in connection
with appeals.  Our Judges have decided that before a
Magistrate’s decision can be upset on appeal, it must be
‘*demonstrably’’ wrong. Judges have, in many cases, ex-
presscd the opinion that the Magistrate’s decision was
wrong, but refused to upset it.  That is to say, the litigant
gots law, but not justice. Such appeals should be by way
of rehearing with permission to the parties to call evidence.
Our Judges have made a Magistrate’s decision on a ques-
tion of facts, almost sacrasanct, and it would appear to be
much easier to upset a Judge’s decision on appeal than that
of a Magistrate.

‘Was it not a great mistake to destroy practically the trial
by jury in civil actions? In my humble opinion, it is in the
interests of the community that it should be kept in touch
with our judicial system, and, as one juryman put it to me,
it was to him an education to wateh at close quarters the
working of our law courts. I do mot think the Judges were
entitled, nor had they a Mandate from Parliament or the
people (eventually the final Court of Appeal), to abolish a
system that has really formed part of our system for many
years. In any ecase, the jury system is a great safeguard
against what might result if a venal Judge obtained ap-
pointment. If I may summarise my views:—

(a) As a condition precedent, the salaries and pensions of -
Judges and Magistrates should be raised.

(b) If the Magistrate’s Court jurisdiction is raised, there
should be a differentiation in the salaries of (1)
Country Magistrates, (2) Magistrates exercising ex-
tended jurisdietion, (3) Ordinary City Magistrates.

(¢) Appeals on law and fact from Magistrates should be
by way of rchearing.

—Yours truly,

4. F. W, DICKSON.
August 12th, 1926.

[We have deleted a portion of our correspondent’s letter,
as it was not impossible that personal allusion might have
been inferred. The learned contributor is wrong when he
says that Judges have decided that before a Magistrate’s
decision can be upset it must be ‘‘demonstrably’’ wrong.
Such a remark, if made by a Judge, could only refer to a
finding of fact.—Editor.]



