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“ The old Common Law is good enough for all except 
bureaucrats.” 

--Mr. Justice Eve. 

Vol. IV. Tuesday, August 21, 1925. No. 13 

Ask a Policeman. 

In the “ Illustrated London News,” of July 7th, 
appears a photograph that may well be framed and 
placed a’longside Punch’s famous cartoon of the police- 
man holding up the traffic of a London street while the 
nursemaid in charge perambulates “ His Majesty 
Baby ” across. The photograph in question shows 
the familiar “ bobby ” of the London streets, assisted 
by a be-medalled inspector of police, holding up traffic 
and shepherding across the road, during an investiture 
at Buckingham Palace, a duck and her seven ducklings 
who chose that t’ime to waddle from the Palace to the 
lake in St. James’s Park. The incident depicted in 
this photograph, coming as it does when so much 
attention is being paid to police administration and police 
methods, serves as a timely reminder of the place which 
our police, and we mean by that, t’he police throughout 
the British Empire, have gained in the estimat’ion of 
the public. It is to the inter& of the community 
that not only the respect and confidence which they 
have gained in the past should be upheld, but that the 
affectionate regard in which they have been held by the 
public in the past should continue. 

It is a very remarkable tribute to the police of London, 
and a striking example of British mentality that while 
a suspicion that police methods threaten the, according 
to the authority of the aut)hor of “,Misleading Cases” 
purely chimerical, liberty of t)he subject, arouses public 
disquiet, equal disquiet is aroused when a soldier is 
appointed to t’he head of the police, lest militarization 
should result in the elimination of t’he constable, who, 
although his lot be unhappy, is the friend of babies, 
cooks and ducklings, and the substitution for him of 
a person too disciplined to be mother, father, brother 
and long-lost friend, as occasion requires. 

The outbursts in London have had their echoes here. 
It has not been uncommon lately to read reports of cases 
in t’he Magistrate’s Court and the Supreme Court 
where Counsel have suggested that statements from an 
accused have been obtained by threat or exhaustion. 
Unless there is real ground for such suggestions we do 
not believe they do the accused any good and we 
are satisfied it is not in the interest of the community 
to suggest to the ill-informed that they cannot entrust, 
either their confidence or t’heir troubles to the police. 

T- 
The liberty of the subject is dear to the average English- 
man, and but litt’le reflection will convince him he would 
enjoy but lit)tlc of it and enjoy but little of his property 
were it’ not for his friend 6he policeman. The longer 
the policeman is a. friend of the man in the street and 
can, while performing his duty, maintain a friendly 
attitude to man, woman and child, the better it will 
be for all concerned. Dignity, seclusion, reserve and 
ceremony, all play their appropriate parts in the adminis. 
tration of British justice. To abandon, abolish or re. 
move such accompaniments from t’he persons, places. 
and occasions to which they have for many long year8 
been attached would be as unwise as to abtempt to 
introduce them into those occasions where their presence 
would prevent the very confidence their absence assists 
in promoting. We prefer and believe it better in every 
way that a trial should be conducted with the ceremony, 
traditions and manners of Bench and Bar in the Supreme 
Court of New Zealand, than, say, in the manner of 
the “Trial of Mary Duggan,” but that does not mean 
that Judicial robes, wig and gown, should be imported 
into the Magistrate’s Court. In England the question 
of Judicial robes for Magistrates is receiving attention. 
It is said that, the office of a Stipendiary Magistrate 
is one no whit less deserving of a distinctive judicial 
robe than that of a County Court Judge. The important 
duties undertaken by Magistrat,es in the administration 
of the Criminal Law can hardly be overestimated and 
the dignity of their position ought to be made plain 
to every one in their Courts. On the Civil side, how- 
ever, they primarily exist as what is called the People’s 
Court, and although the extension of their jurisdiction 
to claims of 2300 and the abolition of Disbrict Courts, 
renders them now-a-days less the Court of the litigant 
in person and more t,he Court of the advocate, it may 
perhaps be inadvisable to further embarrass the shy 
litigant in person with the formality attendant on 
Judicial robes. As clothes make the man so robes 
and uniform may connot,c an attitude to the business in 
hand. The towns in which t,he Democratic and Re- 
publican conventions were held in the United States, 
we are told, bid highly for that honour and their citizens 
to prove their readiness to make pleasant the stay of 
visitors wore badges on which was printed : “ Ask me, 
I live here.” We have always “ Asked a Policeman ! ” 
Put him into khaki and a baton in his hand and we 
may have to pass him by and ask a gentlema,n with 
a badge. The wiser course is to keep him, and for him 
to remain, as he has been, as a friend in need, and not 
to pretend eihher to him or to ourselves that he has 
developed into an enemy or instrument of torture, 
nor should the authorities allow him to imagine that that 
is what he is expected to become. 

No one should know better the difficulties a policeman 
has to face and the great restraint he must place upon 
himself than those engaged in the profession of t,he 
law, and it ill befits them, unless they have real 
evidence upon which to proceed, to suggest that 
these humble guardians of the law are instead of kindly, 
well-intentioned men, inquisitors bent upon obtaining 
unfair admissions from those unfort’unatc citizens who 
are brought into the hands of the police in the perform- 
ance of their manifold duties. The American police- 
man has not, in our eyes, t’he same attributes of genialit,y 
and kindness which we have always attributed to our 
own police, and we serve no good purpose by giving 
to our police the names given by the American public 
to their own police or attributing to them the s&me 
attributes. 
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COMMISSIONER OF STAMP DUTIES v. PRATT AND 
ANOTHER. 

Revenue-Estate Duty-Will Conferring Share on Son with 
Power to Appoint Among Children and Other Issue-Provision 
that the Trustees, if so Requested by Any Son or Married 
Daughter for the Benefit of Whom and Whose Issue Any 
Interest in the Estate was Held, May from Time to Time Raise 
any Part or Parts Not Exceeding One Half of Such Share 
Upon Trust for Such Son or Married Daughter and His or 
Her Issue and Pay the Same for Such Son or Daughter’s Own 
Use and Benefit-Object Stated to be to Enable Son or Married 
Daughter to Obtain Payment for His or Her Own Benefit Out 
of Capital-Death of Son Without Exercising Power of Appoint- 
ment and Without Making Any Request for Payment--Whether 

’ “ May” in Above Provision Conferred a Discretion on Trus- 
tees as to Payment-Whether Such Provision, Even if Trustees 
Had no Discretion upon Request Being Made, Conferred on 
Son or Married Daughter a General Power of Appointment-- 
Whether any “ Power or Authority which Enables the Donee 
To Appoint “-Death Duties Act 1921, Sections 2 and 5. 

This was an appeal from the judgment of Sim, J., reported 
in 4 N.Z.L.J.. 120. The question raised by t,he appeal was 
whether or not the Commissioner of Stamp Duties was legally 
entitled to assess, as part of the dutiable estate of Frederick 
Pratt, deceased, a sum of E5.330 12s. (id., being the value of one. 
half of the share in which he was interested under the will of hif 
father, William Pratt. The case turned upon the proper con. 
struction to be placed upon the third codicil t,o the will of WilIiam 
Pratt, and Sectioti 5 of the Death Dut,ies Act 1921. The facts 
appear sufficiently from t,ho report of the judgment. 

Solicitor-General (Fair, K.C.) for appellant. 
Wilding, K.C., and Harman for respondents. 

REED, J., said that the first and principal question to be deter. 
mined was as to the proper construction of the codicil. It had tc 
be read with the will and previous codicils. but it, was to be note+ 
that it was made subject to the specific declaration that the 
provisions were to apply “ notwithstanding anything containec 
in my said will or in the first and second codicils.” That was z 
fitting introduction to a clause which enabled the propert 
previously made subject to trusts to be disposed of. Eliminat 
ing references to shares in the company, which had not beer 
formed at the date of Frederick Pratt’s deat,h, the codicil pro 
vided that. the trustees “if they shall be requested so to dc 
by any son or married daughter of mine for the benefit of whon 
or whose issue my trustees may then hold . . . . any interes 
in my ests,te . . . . may from time to time raise any part or part: 
not exceeding in the aggregate one-half of the share in rn: 
estate . . . . then vested in my trustees upon trust for sucah SOI 
or married daughter and his or her issue and pay the Sam, 
for such son or married daughter’s own use and benefit.’ 
Whether the word “ may ” was to be interpreted as giving j 
discretion to the trustjeeP depended, His Honour said, up01 
the object with which it was used. If the object was to enabl 
the trustees to effectuate a right then it, was the duty of t,h 
trustees to exercise the power when those who had the righ 
called upon them to do so. That, rule applied even if the powe 
was given by the word “ may ” if the object wa.s clear. St 
Lord Blackburn in Julius v. Lord Bishop of Oxford, 5 A.C. 214,24: 
The testator had not. left the object in doubt for he definite1 
stated what was his int,ent,ion. He said: “M.y intentio 
being by this declaration to encrble any son or married daughte 
to obtain payment to him or her for his or her oum benef 
of any sum or sums not, exceeding in the aggregate one-ha 
of the capital value of the share in my est,ate directed to b 
held by my trustees for the benefit of him or her and his or he 
issue.” The learned Judge in the Court below did not considr 
that such expression of intention was sufficiently clear to ovel 
ride the use of the word “ may ” in the earlier part of the Claus1 
and that, therefore, the exercise of the power by the trustee 
was discretionary. With the greatest respect His Hono 
~8s unable to agree with him, It appeared to His Hono 

- 

1 that to do so would be to treat the explanatory clause as sur- 
plussge, which was opposed to the well known rule of construc- 
tion of, if possible, giving effect to every word used, unless, 
indeed, the words used were consistent with a discretionary 
power being vested in the trustees. It was permissible in the 

ase of even ordinary words to consult. a dictionary to ascertain 
heir meaning-Mathew v. Purehings, Cro. Jac. 203. There 
rere two important words in the statement by the testator 
s to his intention, namely, “enable” and “obtain.” The 
)xford Dictionary defined the former as being : “ To empower 
-to supply with the requisite means or opportunities to an end 
r for an object-to give power to (a person) ; to strengthen, 
nake adequate or proficient ; to make possible or easy, also 
o give effectiveness to (an action).” It defined “ obtain ” as : 
’ To come into possession or enjoyment of (something) by one’s 
#wn effort, or hy request, to procure or gain, as the result of 
mrpose and effort ; hence generally to acquire. get.” The use 
If those words, in His Honour’s opinion, made the sentence 
:apable of only one construction, that was to say, the tesfator 
:xplained that, his intention was to put it in the power of the 
lonees to get payment of the money specified, for t,heir own 
lersonal benefit. In His Honour’s opinion it was entirely in- 
:onsistent with any discretionary power in the trustees to 
.tfuse. His Honour was fortified’in that opinion by the words 
)f the immediately succeeding clause. The testator said : 
‘ I declare that rnx trustees may if they s~~ZZ think fit receive 

‘ram my son etc. Here the testator used words definitely 
:onferring a discretionary power in a paragraph immediately 
‘ollowing that in which the word “may” was used without 
;och addit,ional words. Had the test,ator intended in the pre- 
:eding clause to give the trustees a like discretion it was in. 
:onceivable that it should not have been made equally clcnr. 

That did not conclude the matter, however. The question still 
“emained whether assuming that there was no discretiona,r.y 
3ower in the trustees. the right possessed by Frederick Pratt 
If converting one-half of the cspital value of his Phare into 
noney constituted a. general power of appointment within the 
definition in the Death Duties Act 1921. That question was 
sppa.rent1.y not, raised in the Supreme Court and wa,s barely 
touched on before the Judges of the Court of Appeal. NeveT- 
t,heless it had to be considered. His Honour had had the op- 
portunity of reading the judgment, about, to be delivered by 
Hr. Jusiire Ostler on that point and, for t,he reasons stated by 
him, His Honour agreed that the right possessed by Frederick 
Pratt was not within the definition. For those reasons His 
Honour thought t’hat the appeal should be dismissed. 
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OSTLFR, J., delivering the judgments of himself and BLAIR, J., 
stated that their Honours regretted that they were unable to agree 
with the conclusion reached by Mr. Justice Reed and Mr. Justice 
Smith on the point on which t,he case was decided in the Court 
below. Although impressed with the arguments with which 
those learned Judges supported their concalusion, their Honours 
could not help thinking that the use of the word “may” in 
the clause negatived any intention on the part of the testntor 
to cast a mandatory duty on the trustees. Had he so intended 
it would have been so ea?y and so obvious to use the word 
“shall.” Their Honours thought that the subsequent words 
which were relied on to prove that t,he test&or intended the 
trustees to have no discretion in the matter were given full 
effect in being treated as words of explanation and not as oper- 
ative words. They could be given their full effer-t without any 
alteration of the pr&~n jack and more naturnl meaning of the 
word (‘ may.” Their Honours rend the mill as giving thr I ru~lcen 
a discretion to raise the one-half share of any son or married 
daughter, the testator’s intention being that the persous dcsig- 
nated might ohtain payment for their benefit of the half share 
if the trustees in their discretion were prepared to raise the money. 
Their .Honours thought that the words “ for his or her own bene- 
fit ” were not given effect t,o upon the construction contended 
for by the Crown. Upon that construction a son or married 
daughter had the power merely upon request to obtain half 
of his or her share without disclosing the purpose for which the 
money was required, and could use it for any purpose bene- 
ficial or otherwise. Upon their construction t,he person desiring 
to raise the half share wou!d have to satisfy the trustees that it, 
was required for his or her benefit, and the trustees were ziven 
a discretion in the matter. For those reasons their Honours 
agreed with the judgment in the Court below. 

Assuming, however, t,hat the constrtiction contended for by 
the Crown was the correct one, then in their Honours’ opinion 
there was a fatal objection to the Crown’s case based upon the 
construction of the Statjute. It was claimed that E&3.70 12s. 6d., 
the amount of the half share the deceased Frederick Pratt could 
have obtained had he requested the trustees to raise it during 
his lifetime, was a part, of the estate of the deceased, and as 
such liable to death duties, Jt was claimed to be such under 
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Section 5, Subsection 1 (h) of the Death Duties Act 1921, which 
provided that in computing for the purposes of the Act the 
final balance of the estate of a deceased person, his estate should 
be deemed to include and consist of, inter alia : “ Any propertv 
situated in New Zealand at the death of t,he deceased over & 
in respect of which t,he deceased had at the time of his death 
a general power of appointment.” What was aimed at, by that 
clause was not the property of the deceased person, but. property 
belonging to some other person, over which he had at his death 
a general power of appointment. The deceased’s own property 
was caught in the mesh of earlier clauses. The deceased was 
merely a life tenant under t,he will, his interest, under it dying 
with him. No power of appointment general or specml over any 
part of the property comprised in his father’s will was given 
to the deceased b-y the will. He was merely given the right 
upon request, which might be either a written or verbal re- 
quest,, to obtain payment in his lifetime of one half of the share 
of which he was life tenant. If therefore there was no defini. 
tion of ” general power of appointment ” in the Act it was oleer 
t,hat at the time of his death he had no power of appointment. 
But. it was said that he had a general power of appointment 
within the definition of that term contained in Section 2 of the 
Statute. The term was defined to include (‘any power or 
authority which enables the donee . . . . to aupoint or dispose of 
any property . . . . as he thinks fit for his o&n benefit, whether 
exercisable by instrument i?zter &VP or by will.” The words 
“ power or authority ” meant power or autkority granted by 
t,he ownerlof the propert>y. 
to a donee. 

It was a power or authority granted 
Therefore a power or authority granted by a donor 

was postulated. The Court must look at the will of th0 owner 
of the property to find the power or authority. Before that 
power or authority could be a general power of appointment, 
within the words of the statulory definition it must he a power 
vested in the donee to appoint either for his own banefit or to 
dispose of the property either by an instrument inter vil;oa or 
by will. The will gave the deceased no power to dispose of any 
property. It gave him power to obhin proper@. As soon as 
he obtamed it he could at once dispose of it,, not because of any 
power given to him by the will, but because it was his own. 
It moreover gave the deceased no power to appoint any property 
for his own bmefit either by instrument inter Goon or by will. 
If without making any request for the money he endeavoured 
to leave it by will, surely his bequest would be invalid. The 
unanswerable objection to its validity would be that he was 
only a life tenant, and his interest in the property bequeathed 
died with him. If it, was suggested t,hat he could embody t’he 
request in his will, and then validly dispose of the property by 
will, the answer would bs t,hat if the request.was valid the power 
to dispose was derived, not from the will but from the fact that 
the property had become his own. If on the other hand the 
request was invalid, because never commcmicated to the t,ruste,es 
in his lifetima, then the disposition would be invalid, because 
no power to dispose had been given by the will of the donor of 
the power. The same argument would apply with aqua1 force 
to an attempt to dispose of the property during the lifetime, 
or an attempted appointment to himself in writing. If the writ- 
ing operated as a request, then t)he power of disposing or appoint- 
ing was derived not from the will, but from tha fact that t’he 
property had become his. Once it were conreded that, he had 
the right given him by the will t,o obtain the property upon 
his request, then the moment he made the request the property 
would become his in law and in equity. Jt wou!d become a 
debt due to him, and as such, part of his estate. If he never 
made the request, then the property never became hi$., and no 
powor to dispose of 11; or to appoint it for his own benefit ~0,s 
given by the will. It might conceivably be contended that the 
power to obtain given by the will, alt,hough not a power to dis- 
pose, is a power to the deceased to appoint for his own benefit. 
In their Honcurs’ opinion such a construction would be straining 
the maaning of the words used in the Statute. What the Statute 
contemplated was a power given t,o the donee to appoint property 
eit,her by will or bg instrument) during his !ifetim%. No such 
power was given to the deceased by the will. HR could obtain 
this property without any writing at all. By merely making 
an oral request it became his, whereas no power was given to 
him either to dispose of it by will or to appoint by any instrument 
either to himself or to anyone else. For those reelsons t,heir 
Honours were of the opinion that at the time of his death the 
deceased had no general power of appointment over the half- 
share within the meaning of that term RS defined in the .4ct. 

SMITH, J., stated that with the greatest respect, he was 
unable to agree with t’he view of the codicil expressed by His 
Honour Mr. Justice Sim. His Honour agreed with the view taken 
by His Honour Mr. Justice Reerl. The authority contained in 
the third codicil was, however. in His Honour’s opinion a para- 
mount authority conferred upon the sons and married daugh- 

- I  __---- - . - -  ___ 

ters. The unmarried daughters were excluded from the power. 
The effect of the introductorv words “notwithstandisp anything 
contained in my said will or in the first and second codicils there. 
to or hereinbefore contained,” taken in conjunction with the 
expression of intention, was to make it clear that the testator 
authorised the sons or married daughters to obtain an absolute 
interest to the extent of one-half of the share in his estate in 
respect of which such son or married daughter had otherwisg 
a life-interest only. 

The words “ for his or her own benefit ‘I occurring in that part 
of the third codicil in which the testator explained his intention 
were not, in His Honour’s opinion, words conferring upon the 
trustees any power of determining the object to which the money 
so raised should be applied. In the first place, His Honour 
thought that they only explained t,he testator’s intention that 
the life-interest was ended in respect, of the sums of money 
obtained under the authority. In the second pla,ce. those words 
followed the words “payment Lo him or her.” In His Honour’s 
opinion it was unreasonable to suppose that the trustees were 
to exerrise any supervisory power over any son or married 
daughter in respect of the application of any such moneys after 
payment thereof to any such son or married daughter. His 
Honour concluded, therefore, that upon receipt of a requt=st 
from a son or married daughter pursuant to the authority con- 
tained in the third codicil, the trustees were bound to act, upon 
it in the manner directed by the codicil. Furthermore, the per- 
son making the request, wonId, in His Honour’y opinion, acquire 
a vested interest to the extent of the s,mount thereby required 
to be raised. Rquity rrgR.rded that as dono which ought to he 
done, and His Honour saw no reason why that principle *should 
not apply in tha,t ra,se. It follomrd, therefore, that, the death 
of a beneficiary after making a request rtntl l)eforc: payment, 
to him or her would not affect> the vesting of thr property. It 
was said by counsel for the renpondent that the construction 

which His Honour had given to the authority contained in the 
third codicil would involve an imprudent and improvident 
result. It was nevertheless in His Honour’s opinion the in- 
tention of the testator as gathered from the words used by him. 

Tha Commissioner claimed to tax the authority conferred by 
the third codicil upon the ground that it w0.s property within 
the meaning of Sertion 5 of the Death Duties Act 1921. That 
section provided that the estate of a deceased person should be 
deemed to include (inter c&a\ “any property situate in New 
Zealand at. the death of the deceased over or in respect of wllirlr 
the deceased had at the time of his death a general power of 
appointment.” The authority conferred by the third codicil 
was clearly not, a general power of appointment in the sense in 
which that term was used in law. The appellant accordingly 
resorted to the special definition of “ general power of appoint- 
ment ” contained in Section 2. The relevant words were ss 
follows : “ ‘ General power of appointment, ’ includes any power 
or authority which enables the donee or other holder thereof. . . . 
to appoint or dispose of any property . . . . as he thinks fit for 
his own benefit whether exercisable by instrument inter vims 
or by will . . , .” In His Honour’s opi&on, the authority given 
by the third codicil was an authority enabling the holder thereof 
to dispose of propert,y for his own benefit. By means of a re- 
quest, Frederick Pratt might, in His Hononr’s opinion, have dis- 
posed of one-half of t,he share in which he had a life-interest only, 
in that by the making of the request he would have rancelled the 
right of the remaindermen in that share to the extent of one-half 
thereof and would have vested the same in himself as absolute 
owner. In His Honour’s opinion such a divesting and vesting 
amounted to the disposal of property. The special definition 
of “ ganeral power of appointment ” in the Statute, was however, 
qualified by the words ‘I whether exercisable by instrument 
inter wiwos or hy will.” In His Honour’s opinion, those words 
meant bhat a power or authority within the special definition 
must be exercisable either by instrument inter viwos or by will. 
the words “ whether ” and “ or ” stated two alternatives. His 
Honour did not think that it was permissible to read a t,hird case 
into that definition in a taxing statute. If, therefore, the power 
granted to Frederick Pratt was exercisable orally, His Honour 
thought it was not caught by the words of the definition. In 
the present case, the testator had given his property to his 
trustees upon trust for conversion. It was therefore in Equity 
deemed to be converted into personalty. The share in respect 
of which Frederick Pratt had a right to exercise authority was 
a share in personalty . Although in practice powers of appoint- 
ment were almost invariably required to be exercised by some 
deed or will, it was clear that a power of appointment in respect 
of personalty might be exercised by word of mouth. Bailey v. 
Hughes, 19 Beaven 169 ; Farwell on Powers (3rd Edition) p: 200. 
The third codicil did not require the exercise of the authority 
by any instrument inter V+UO$ or by will. The authority might, 
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therefore, have been exercised by word of mouth. It was not 
an authority which was caught by the special definition of a 
“ general power of appointment.” 

Appeal dismissed. 

Solicitors for the appellant : Crown Law Office, Wellington. 
Solicitors for the respondents : T. D. Harman and Son, Christ- 

ohurch. 

Sim, J. 
Reed, J. 
Blair, J. 

June 29 : July 19, 1928. 
Wellington. 

NATTRASS v. RAIL TRACTORS LTD. AND OTHERS. 

Practice-Claim-Order Giving Leave to File Defence after 
Judgment by DefaultOrder Made on Condition that Appellant 
Should Give Security for Costs Within a Certain Time-Whether 
Order Irregularly Obtained-Agreement by Appellant to As- 
sign to Respondents His Interest in Any Past Present and 
Future Inventions Relating to Certain Letters Patent in Con- 
sideration of Their “ Employing” Him for a Term-Pleading 
by Respondents in Statement of Claim that Assignment was 
in Consideration of Their “ Agreeing to Employ ” Appellant- 
Whether Contract Properly Pleaded-Whether Agreement 
as Pleaded Limited Respondent’s Rights to Patents Actually 
Granted or Applied for-Discretion of Court as to Setting Aside 
Judgment. 

Appeal from portion of an order made by Mr. Justice Mac- 
Gregor giving leave to appellant to file a defence in an action 
in which judgment was given against appellant in default of 
appearance. His Honour made it a condition of leave that 
appellant within 21 days of the making of the order should 
give security for flO0 for the costs of the action to the satis- 
fact,ion of the Regist,rar. Appellant was not o,hle to find the 
security wit,hin the time, and he appealed from that portion 
of the order imposing the condition as to finding the security. 
The action was in respect of obligations arising under an agree- 
ment made between the appellant and the respondents on the 
14th September, 1925, the material words of which we-e :- 

“ In consideration of the said C. 7). Tllilson and H. Martindale 
employing H. Nallrass for two years from date at a salary 
of $5 weekly the said H. Nattmrs agrees to transfer and assign 
all his interest and estate in an>- pa)st present and future inveni ions 
appertammg to lmprovmg on or arising from his invention for 
which Letters Patent, were granted to him No. 51145 dated 
29th Oct,obcr, 1923 and also all his estate and interest, in the 
said invention for which application for Letters Patent have 
been applied for out of New Zealand.” The Statement of Claim 
alleged (paragraph 4) that on the 16th May, 1925, defendant 
executed a,n absolute assignment of the ss.id Letters Patent 
to the said C. D. Wilson. Paragrapll 5 alleged that, on the 14th 
September, 1925, an agreement was made between the parties 
“whereby in consideration of the Paid plaintiffs a,groeing to 
employ the defendant for 2 years from the said 14th September, 
1925, at a weekly salary of f5 the defendant agreed to transfer 
and assign all ins interest and estate in any past present and 
future inventions appertaining to an improvement on or arising 
from the invention in respect’ of which the said Letters Patent 
No. 51145 were issued and also all his estate and int,erest in the 
said invention to which application for Letters Patent had 
been applied for outside of New Zealand.” 

The respondents as plaintiffs had endeavoured to serve the 
defendant personally, but being unable to do so had eventually 
obtained the leave of the Court to proceed without service. 
The matter came before Mr. Justice MacGregor by way of motion 
to set aside the judgment, the grounds being that judgment was 
irrogularl.~ obtained, that the order dispensin,g with service 
of t,he writ was irregularly obtained, that the name and address 
of the defendant’s solicitor in Svdney were known to the plain. 
tiff’s solicitors and not communicated to the Court, nor w& ser- 
vice t,hrough such solicitor sought, that the exist,ence of the 
Writ was not brought before the defendant’s notire till after 
judgment was obtained, that the written agreement on which 
plaintiff’s claim was founded was wrongly stated in the State- 
nient of Claim in matter essential to the plaintiff’s els,im. and 
that defendant had a good defence to the action. 

Spratt for appellant. 
Treadwell for respondents, 

l- 
BLAJR, J., delivering the judgment of the Court of Appeal, 

stated that t,he order giving leave to file a defence did not pur- 
port to set aside t,he judgment, or even conditionally set aside 
the judgment, hut no point turned upon that fact as the parties 
were agreed t,hat, if defendant had complied with the con- 
dition the judgment was to he t,reated as set s.side. As a matter 
of practice, however, the order was irregular because it pur- 
ported to give leave to file a defence to an a&on the judgment 
in which was not set, aside. The Court also pointed out that 
in the motion itself and in the argument before the Court the 
order dispensing with service of the writ was attacked but 
that no motion had been filed by the defendant asking that such 
order be set, aside. A number of affidavits deoling with the 
validity of that order were filed, and used in the motion to set 
aside judgment. That also was irregular because while there 
was a Court order dispensing with service or ordering substituted 
service, such order must be taken as valid, and service in accord- 
ance with such order constituted proper service. Not having 
moved to set aside the orders as to service, it was not open to 
the defendant in the proceedings to attack t,hose orders. His 
Honour further stated that it had been submitted that the proper 
rule under which the plaintiff should have proceeded was Rule 53, 
and not having given the bond required by that rule t)he order 
was on it,s face bad. Rule 53 had no application to the case, 
but a,pplied to those cases where a plaintiff desired to proceed 
without service upon an absent defendant. Here personal 
service out of New Zea,land was desired, and a genuine attempt 
was made to effect personal service and an order was subsequently 
made giving leave to proceed as if personal service had been 
effected. 

The main contention on behalf of the appellant was that the 
,judgment entered on the 3rd Novemher, 1928, should have 
been set aside unconditionally on the ground that it wss irregu- 
larly obtained. It was adm&ed that unless irregularity could 
he established the condition imposed could not be complained 
of. The appellant relied on Analby V. Pretorius, 20 Q.R. 1, 764, 
where it was laid down that where a plaintiff had obtained a 
judgment irregularly, the defendant was entitled ez dehito 
~wstitiae to have such judgment set aside and the Court. had power 
to impose terms upon him only as a condition of giving him costs. 
The appellant if he could show irre@ularit,y in the obtaining of 
the judgment was entitled to have it set aside. The first ob- 
jection to the regularity of the judgment was that the written 
contract sued upon was not properly pleaded in that an executed 
contract was alleged wherea% the contract was in fact executory. 
The whole point made was that the Statement of Claim said : 
“In consideration of the said plaintiffs’ agreeing to employ 
the defendant ” and t,he contract said : “In consideration of 
employing the defendant.” The contrart, it was suggested, 
was so worded that the plaintiffs would have no right to call 
for an assignment until the plaintiffs had actually kept the 
defendant in their employment, for two years, and as two years 
from the 14th September, 1925, would not expire till the 14th 
September, 1927, the writ which was issued on the 1Gth August, 
1927 was issued before any right, to call for an assignment had 
ad&en. Any judgment by default must strictly follow t,he plead- 
ings (Smith v. Buchan, 58 L.T.N.S. 710) and where as in the 
present case, t,he defendant claimed to be entitled to have the 
judgment set aside ez debitojustitiae, the allegations in the State- 
ment of Claim could not be contradicted. It would be ofher- 
wise, of course, where the defendant alleged some merit on his 
pa,rt, and asked the Court in the exercise of its discreticn to set 
aside the judgment. The agreement in this case instead of being 
set out in its very words was set, out in oratio obliqua and it 
was very questionable indeed whether there was any substance 
in the point raised as to the difference bet,ween “employing ” 
and “agreeing to employ.” The word “ employing ” might 
well mean in its context that the consideration was the taking 
into employment on a two-year contract. 

Another defect said to he apparent on the proceedings related 
to the count,ries as to which patent rights had been granted. 
The appellant alleged that, the agreement 8,s pleaded limited 
the plaintiff’s right to a transfer only of patent rights in respect, 
of patents actually granted or applied for. The facts proved 
by affidavit showed that at the date of the signing of the apree- 
ment there were some patents in the process of being applied 
for and other applications were made subsequent to the date 
of the agreement. The pleadings referred to them without 
giving dates, and in paragraph 13 of the Statement of Claim 
it was alleged that all such applications though in defendant’s 
name were made by the Patent Agents as agents of the pla’intiffs 
and on their accounts. The fact that such alleged irregularity 
existed could only be established by going outside the pleadings 
and the answer already made on the other point applied. But 
the whole of that point depended on construing the allegations 
in paragraph 5 of t,he Statement of Claim as limiting the plain, 
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tiff’s right to Letters Patent in. ~BBI or actually the subject matter 
of pending applications. Looking at the Statement of Claim 
it was clear that the allegation was that t,he plaintiff agreed to 
transfer “all his estate and interest in any past present and 
future inventions . . . . in respect of which Letters Patent No. 
51145 were issued.” In other words it, was alleged that he agreed 
to transfer the whole of his rights as patentee of the invention 
as described in New Zealand. The Statement of Claim also 
alleged that he agreed t,o transfer certain pending rights but 
that was complementary only to the agreement to transfer the 
whole of his rights in the patent. In that respect it, followed 
the language of the agreement. The defendant suggest)ed that 
a default judgment would deprive him of valuable rights which 
he never agreed to transfer, but if the construction of the agree- 
ment w&s as the Court suggested, then the only damage he 
suffered was t,he loss of the balance of the period for which 
he claimed he was entitled to be employed. The appellant 
had not est,ablished that he was entitled er debito justitiae to 
set aside the judgment and that being so it was admitted that the 
question of setting sside was one of discretion a.nd no objection 
could be raised to the condition imposed by Mr. Justice Mac- 
Gregor. 

Appeal dismissed. 

Solicitors for appellant : Morison, Spratt and Morison, Wel- 
lington . 

Solicitors for respondents : Treadwell and Sons, Wellington. 

Sim, J. 
Reed, J. 
Ostler, J. 
Blair, J. 
Smith, J. 

July 6 ; 0, 1028. 
Wellington. 

THOMPSON v. LEATHART. 

Practice-New Trial-Collision Between Two Cars-Finding of 
Jury That No Negligence on Part of Either Driver and That 
Accident Unavoidable-Whether Verdict Against Weight of 
Evidence-Whether any Presumption of Negligence Arises 
From Collision on Highway. 

Appeal against an order of Mr. Justice Stringer granting a 
new trial. The respondents (plaintiffs in the Court below) 
sued the appellant and one Lees for El,000 damages for the 
death of their son who was killed in a collision between two 
motor cars, one of which was driven by Thompson and the other 
by Lees. The action was heard before His Honour Mr. Justice 
Stringer and a Common Jury of 12 and the Jury found that there 
was no negligence on the part of either of the defendants and 
that the accident was unavoidable. The plaintiffs moved for a 
new trial on the ground t,hat the verdict was against the weight 
of evidence. Mr. Justice Stringer held that the verdict exoner- 
ating Lees was not unreasonable but granted a new trial as 
against Thompson. His Hono ur held that as the accident 
happened in broad daylight in a public street, and as there was 
no other traffic in the vicinity at the time there was a presumption 
of negligence and that negligence was on the part of Thompson. 
Thompson brought the present appeal against that order. 

P. B. Cooke for appellant. 
O’Leary for respondents. 

SIM, J., delivering an oral judgment, stated that in his 
opinion the appeal should be allowed. Mr. Justice Stringer 
had said that there was a presumption of negligence on the part 
of one or both of the defendants. But it was clear that the 
maxim T~S ipsa loquitur did not apply to an accident on a high- 
way and there was nothing in the circumstances of the collision 
to justify the learned Judge in holding that it necessarily in- 
volved negligence on the part of one or both of the drivers. 
His Honour stated that upon considering the evidence His 
Honour would have been inclined to t,ske the same view as the 
Jury apparently took of the question. His Honour thought 
that the Jury were justified in regarding the collision as having 
been caused by a misunderstanding between the two drivers, 
without any negligence on the part of eit,her of them. 

REED, OSTLER, BLAIR and SMITH, JJ., concurred. 

Solicitors for appellant : G. P. Finlay, Auckland. 

Solicitor for respondents : A. J. Moody, Auckland. 

Sim, J. 
Reed, J. 
Smith, .J. 

July 9, 10: 19, 1928. 
Wellington. 

KNAI’P v. THE FARMERS MILKING MACHINE CO. LTD. 
-.__ 

Patent--Infringement-Findings of Arbitrator-Whether Ar- 
bitrator Misdirected Mimself in Law-Whether Patent Antici- 
pated-scope of Patent-Whether a Patent for Precise 
Mechanism Described or for Attainment of Result by Any 
Means Substantially Equivalent to Mechanism Deseribed- 
Construction of Specification and Claims-New Result Ob- 
tained--Whether Machine Embodied Pith and Marrow of 
Patent---Whether Improvements Prevented Machine From 
Being an Infringement of Patent. 

Appeal n,rrnilrxt 111~ judgment of His Ilonour Xr. Justire Ostler 
(reported 1627, IS. 1C.X. 138, granting r7n injunrtion against the 
appellant res? raining him from infringing a certti.in patent belcng- 
ing to the respondent. This injunction was granted notwith- 
standing the findings of t,he Arbitrator which His Honour 
treated as being against the respondent, and which His Honour 
held could not be set n,side as being against the weight of evidence. 
His Hounur held, however, that the Arbitrator had misdirected 
himself on point of law, and. as in his opinion Warren’s patent 
was a good patent and had been infringed by the appellant. 
His Honour accordingly granted an injunction against the ap- 
pellant. The uppelkmt contended that the Court was not 
entitled to deal with the case in that way, and that judgment 
should have been entered for the appellant on t,he findings of 
the Arbitrator. 

P. B. Cooke for appcllrmt. 
Sir John Findlay KC. and Park for respondent. 

SIM, J., delivering the judgment of the Court, stated that 
in dealing with the case it was not necessary, their Honours 
thought to go over all the ground covered by Mr. Cooke in his 
able and elaborate argument. One topic to which he devot,ed 
considerable argument was the alleged anticipation of Warren’s 
invention by Blackhem’s patent. The Arbitrator found that 
Blackham’s patent was not in al?y respect an anticipation of 
Warren’s patent. The appellant was bound, their Hnnours 
thought, by that, finding, and that was the a,nswer to Mr. Cooke’s 
argument. It was convenient to consider next the question 
of the scope of Warren’s pat,ent. Jt was not disputed that 
Warren obt.amed a new result by his machine. The earlier 
milking machines were not designed, as Warren’s was, so that 
the operation of one pump extracted the milk and releasrd it 
by the alternate pressure and vacuum created on each side of 
the piston on its stroke and rot,urn stroke in the cylinder. All 
the earlier milking machines had to be fitted wvlth separate 
vacuum tanks and releasers. That the result obtained by War- 
ren wan a nov-elty was est.?hlished by the evidence, and was 
admitted by the appellant in tile passage from his evidence 
quoted 1;~ Mr. Justice Ostler in his judgment, of the 23rd of 
July, 192 i. Jt was true that that result was obtained by means 
of known mechanical processes, but the new result was sufficient 
t,heir Honours thought, to bring the case within the class in which 
Proctor v. Bennis, 36 Ch. D. 740, was the leading authorit,y. 
That was disputed by Mr. Cooke, who cont,ended that the in- 
vention belonged to the class in which Curtis v. Platt, 3 Ch.D. 
135n., L.R. 1 H.L. 337, was the leading authority. What 
Curtis v. Platt laid down was, as stated by Cotton, L. J., in Proctor 
v. Bennis, “that where there is no novelty in the result, and 
where the machine is not a, new one, but the claim is only for 
improvements in a known machine for producing a known re- 
sult, thg patentee must be tied down strictly to the invention 
which he claims and the mode which he points out of effecting 
the improvement.” On the other hand the rule esta,blished 
by Proctor v. Bennis was that when the invention consisted 
in the production of a new result, the patentee was not, tied 
down strictly to the particular mea.ns or the identical parts set 
forth in the specification, and it was au infringement to sub- 
st,itute obvious equivalents for the parts specified, and at the 
same time to make use of the novel principle the carrying of 
which into effect, was the real substance of the patentee’s in- 
vention. 

It was contended by Mr. Cooke tha,t the case could not 
be brought within the rule laid down in Proctor v. Bennis, 
because the new result was not claimed in t,he specification of 
Warren’s patent. The subject of claims was considered by the 
Privy Council in the ca,se of Ridd Milking Machlne Campany 
Limited v. Simplex Milking Machine Company Limited (1Ylb) 
2 A.C. 550, and it was there laid down thet if 8 patentee desired 
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to claim a general principle as part of his patent he must make 
that claim reasonably clear in the claim as stated in the speci. 
fication, and must not leave it to be inferred from a general 
review of the specification or to be spelt out from ambiguous 
language used therein. The result of the cases on the subject 
of claims was summarised thus in Terre11 on Patents (7th Edn.) 
p. 149: “The specification and claims must be const,rued in 
the light of the common knowledge in the art at the date of the 
l+tt,ers patent. It must be determined by the Court whether 
the monopoly claimed is for the precise mechanism described 
or for the attainment of a result by any means subst,antially 
equivalent to the precise mechanism described. If the claim 
be construed to bear the latter meaning, and if in fa,ct the at- 
tainment of the result be a novel achievement the claim will 
then cover mechanical equivalents for the mechanism dcs- 
cribed. But whether the attainment of the result be novel 
or old in fact, if t,he claim be construed as limited to the precise 
mechanism shown, the patentee must abide by the result of his 
limitation.” The claim on that subject in Warren’s specifica- 
tion was not so clear as it might have been, but the Court wa,s 
justified, their Honours thought, in treating it as not being 
limited to the precise mechanism described, but as extending 
to the attainment of the specified result by any means sub- 
stantially equivalent to the mechanism described. The ques- 
tion of the construction of the claim was discussed by Mr. 
Justice Ostler in his judgment of the 23rd of July, 1927, and 
their Honours agreed with what he had said on the subject. 
The claim was more general in its terms than was the claim in 
Proctor v. Bennis, 36 Ch. D. 740, and that case was an authority, 
therefore, for holding that the specification did include a claim 
for t,he result obtained by the invention. That was sufficient 
to bring the case within the rule established by Proctor v. Bennis, 
and t’he appella.nt must) be held t*o have infringed the respondent’s 
patent. if he had arrived at the same result by means of a process 
substantially the same as that disclosed in Warren’s specificat’ion. 
In t,heir Honours’ opinion the answers given by the Arbitrator 
to the four questions submitted to him by the order of the 
23rd *July, 1927, amounted to a finding of infringement, and justi- 
fied the conclusion arrived at by Mr. Justice Ostler, that the 
appellant had taken the pith and marrow of Warren’s patent. 
He had added to it a double ball-valve arrangement whereby 
the vacuum was made constant instea.d of pulsating, and whereby 
both sides of the pump could deal with both the inflation and 
deflation of the t,eat cups, and the collection and expulsion of 
the milk. He had also varied the method of collecting and 
expelling the milk. Those, as t,he appellant claimed, might be 
improvements on Warren’s machine, but they did not prevent 
the appellant’s machine from being an infringement of Warren’s 
patent. In the first answers given by the Arbitrator he said 
that Knapp’s machine did not appropriate any of the novel 
mechanical features of Warron’s patent either separately or in 
combination, and the appellant relied on that, as a finding in 
his favour on the issue of infringement. But before the ques- 
tion of infringement, could be determined the proper construc- 
tion of the language of the specification must be settled. That 
was a question of law, and was in all cases for the Court alone. 
Until the scope of Warren’s specification had been ascertained 
by the Court the question of infringement could not be de- 
termined, and the answer of the Arbitrator could not be treated 
as a finding that there had not been in law any infringement. 
The further a.nswers given by the Arbitrator, when the subject 
was referred back to him by t,he order of the 23rd July, 1927, 
made the matter clear, and amounted as their Honours had said, 
to a finding of what in law was an infringement. 

Appeal dismissed. 

Solicitors for appellsnt : Chapman, Tripp, Cooke and Watson, 
Wellington. 

Solicit’ors for respondents : Findlay, Hoggard, Cousins and 
Wright, Wellington. 

Supreme Court 
MacGregor, J.’ June 25 ; July 9,1928. 

Auckland. 

WOODLEY v. WOODLEY AND MELDRUM. 

Destitute Persons Act 1910-Certiorari-Prohibition-Order for 
Separation, Maintenance and Guardianship Made in Absence 
of Defendant and Without Defendant Being Represented- 
Refusal of Adjournment-Refusal of Rehearing-Whether 
Defendant .Had a Fair Opportunity of Answering Charges- 
Whether Magistrate “ Satisfied of the Truth” of the Com- 

plaint ” Having Regard to All the Circumstances of the Case ” 
-Order Made Ex Parte-Whether Prohibition Lies for Con- 
travention of Principles of Common Law-Whether Remedy 
of Appeal an Answer to a Writ of Prohibition-Destitute Per- 
sons Act 1910, Sections 17 (3), 73. 

Motion by wa.y of certiorari to remove into Supreme Court 
and to quash an order for separation, maintenance and guardia,n- 
ship under the Destitute Persons Act 1910, made against the 
plaintiff in favour of plaintiff’s wife, by Mr. Meldrum, S.M., at 
Hokitika, on 15th September, 1927. At the time the order was 
made the plaintiff was a prisoner detained in prison at Auckland, 
and his wife was residing with her mother at Hokitika. The 
ground of the application for certiorari was broadly stated as 
being that the order was made by the Magistrat’e without juris- 
diction, in that by the conduct of the Magistrate the plaintiff 
was precluded from placing any evidence before the Court 
upon the hearing of the complaint on which the order was 
founded. It appeared from the Statement of Claim and from the 
affidavits filed by the parties that the complaint against the 
plaintiff was served upon him on the 30th August, 1927. He at 
once asked to he sent to Hokitika, in order that he might be 
present at the hearing. This was found by the Prisons De- 
part,ment to be impracticable. Woodley then applied to the 
visiting Magistrate at the gaol who advised him to instruct a 
solicitor to make the necessary application to have evidence 
taken m Auckland on his behalf. The visit,ing Magistrate assured 
him there was no need to instruct a solicitor to appear per- 
sonally for him at Hokitika, as no Magistrate would, in the cir- 
cumstances, hear the proceedings without giving him an oppor- 
tunity of being heard. On the 2nd September, 1927, t’he plain- 
t,iff made written application for an adjournment of the hearing 
of the complaint to permit of the taking of evidence of himself 
and four other witnesses in Auckland. Woodley also instructed 
a solicitor, who wrote to the Clerk of the Court at Hokitika, 
requesting an adjournment sine die, but in case that should not 
be granted, enclosing an application to have the evidence of 
witnesses taken m Auckland. The Clerk of the Court was 
requested to inform Mrs. Woodley’s solicitor of the application 
made in the letter and of the application for leave to take evi- 
dence in Auckland. On the 15th August the Magistrate re- 
fused to grant an adjournment and dismissed the application 
to take evidence and made an order against the plaintiff. The 
plaintiff did not appear, nor was he represented at the hearing. 
The Magistrate, in an affidavit, stated that he duly,considered 
the plaintiff’s application for an adjournment, and examined 
Mrs. Woodley and her witnesses before arriving at his decision. 
He then refused to grant any adjournment for taking evidence 
at Auckland or ot.herwise, and proceeded to make the order 
against Woodley now complained of. When Woodley was in- 
formed that this order had been made against him in his absence, 
he applied through his solicitor for a re-hearing of the case. 
This came on before Mr. Meldrum, SM., and was summarily re- 
fused. The application by way of certiorari to quash the order 
of the Magistrate was then made. 

Northcroft in support. 

Holmden to oppose. 

MCGREGOR, J., said that it was quite clear from the affidavits 
that when the Magistrate made the order he knew that the 
plaintiff was neither present nor represented at the hearing. 
He knew further the cause of his unavoidable absence, and also 
that he was anxious to place the evidence of himself and other 
witnesses before the Court. Instead of giving the plaintiff an 
opportimity of thus being heard, however, he chose to act 
on the er parts: evidence of Mrs. Woodley and her witnesses alone, 
and effectually prevented the plaintiff from being heard on a 
matter which vitally affected not only his pocket, but the future 
life of himself and his family. The question was whether such 
an order so made should be allowed to stand, or whether it 
could be quashed or set aside by the Supreme Court as having 
been made without jurisdiction. It was clear that “a man 
cannot incur the loss of liberty or property for an offence by a 
judicial proceeding until he has had a fair opportunity of answer- 
ing the charge against him, unless, indeed, the legislature has 
expressly or impliedly given an authority to act without t,hat 
necessary preliminary,” --per Baron Parke in the Exchequer 
Chamber in Bonaker v. Evans, 16 Q.B. 162, 171. In the more 
recent case of Rex V. Sussex Justices (1924) 1 B.B. 256, it was 
further laid down by Lord Hewart, C.J. (at p. 259) that a “ long 
line of cases shows t,hat it is not merely of some importance 
but is of fundammtal importance that justice should not only 
be done, but should manifestly and undoubtedly be seen to be 
done.” That case was an application for certiorari, in which a 
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conviction of Justices was in iha result brought up and quashed. 
In the present proceeding the broad question to be determined 
was whether Woodloy had a fair opportunity of answering 
the charges against him, or (in other words) did Woodley have 
just,& done to him when this order was made against him ? 
In His Honour’s judgment both of those questions must he 
answered in the negotlve. From the affidavits filed it appeared 
that Woodlcy was unjustly treated, in that, he did not have 
a fair opportunity of answering the charges against him. l<Y 
Szction 17 (3) of the Destitute Persons Act 1910 it is provided 
that : “ a Magistrate hearing the complaint, on being satisfied 
of the truth thereof, may if he thinks fit, having regard to all 
the circumstances of the case ” make an order against the 
husband in terms of the Statute. It was difficult, His l-icu~our 
stated, to see how a Magistmte could be satisfied of tho “ trut>!l ” 
of such a complaint, until he hat1 heard the evidence of the 
husband and his witnesses (if any). It was equally difficult 
to imagine how any Magistrata could have regard to I‘ all the 
circumstances of the case ” unless and until he had before him 
the version of those circumstances according to the husband 
as well as that given by the wife. ‘Those appeared to be the 
statutory conditions of his jurisdiction to make an order under 
that part of the Act, and if he neglected to observe those con- 
ditions, as in the present case, and notwitllstanding proceeded 
to make an order for maintenance, etc., it appeared to His 
Nonour t&hat any order so made was made in effect without 

jurisdiction and t,herefore liable to be quashed by the Supreme 
Court. Such an order indeed was really an order made ex part% 
without hearing the person against wlrom it was ma,de. The only 
provision in the Act for making a,n order P,.I p’arte was to be found 
in Section 73, hut. own under that section such a.n order could 
be made only where it was proved t,o the satisfaction of the 
>Ingistrate that the defendant was absent from Kcw Zealand, 
or that his residerlee was unknown, or that ho kept himself 
concealed or away from his usual place of rcsidenoe so that 
he could not be found. It was needless to say that, none of 
thoao circumstances existed in the case under review. 

By his Statement of Claim and Sotice of Mel ion the plaintiff 
claimed (in addition 60 a writ of certiorari) an order OS the Court 
prohibiting the defendants from acting or taking any further 
steps upon the order made against him. 011 the affidavits 
before the Court His Honour thought t,hat the plaintiff had made 
good his claim to such an order also. Prohibition would lie 
not only for excess of or absence of jurisdiction, but also for the 
contravention of some statute or the principles of the Common 
Law : Halsbury, Vol. X, p. 142. That doctrine was well illus- 
trated by the recent case of Rex v. North-ex parte Oakey (19%) 
43 T.L.R. 60. In that case the Court of Appeal in I’:ngland 
issued a writ of prohibition to restrain an Eccleeiastiral Court 
from proceeding on an order made by it for payment of certain 
expanses and co& against a clergyman who had never had 
an opportunity of being heard before the order was made against 
him. On giving judgment in that case Yankes. L.J., re- 
ferred with approval (at p. 61) to the “ invariable maxim of law 
that you cannot proceed against a party w&out his havmg 
the opportunity of being heard, and without his appearing in 
Court, before a judgment, shall be pronounced against him,” 
and Atkin, L.J. (as he then was) said (at p. 66) : ” It appears 
to me quite plain that the fact that there is a rcmody of appeal 
is no answer to a writ of prohibition, where the want of Juris- 
diction is a want of jurisdiction based upon the breach of a funda- 
mental principle of justice, as I deem this to be.” In that 
case as in the present one, it was argued for the defence that the 
remedy (if any) was by way of appeal and not certio,‘ari or pro- 
hibition. The appropriate answer to that argument was given 
by Scrutton, L.J. (at p. 64) : “ Lord Justice Tbesiger, in the 
case t,o which WA have been referred of Martin v. Mackonaehie, 
(4 Q.B.D. 697, 732), says : ‘ The mode in which that suit is to 
be conducted, the sentence which it is open to the Judge to 
pronounce, and the means by which that sentence is to be 
enforced, are all, in the absence of statutory provision relating 
to these matters, to be regulated by the practice of the Court 
itself, and in respect of which if the Judge errs, appeal and not 
prohibition would be the proper remedy? unless his error involves 
the doing of somet.hing which, in the words of Nr. Justice Little- 
dale in Ex parte Smyth (3 Ad. & E. 719 at p. 724), id contrary 
to the general laws of the land, or, to use the hmguage of Mr. 
Justice Lush in the Court below, is ‘so vicious as to violate 
some fundamental principle of justice.’ ” 

In His Honour’s judgment the order made against the plaintiff 
by the defendant Magistrate in the present case was, in the 
language of Thesiger, L.J., contrary to the general law of the 
land and also so vicious as to violate the fundamental principles 
of justice. It seemed to His Honour, accordingly, that the 
defendants. must be prohibited from acting or taking any further 
steps upon the order in question. 

-i- 
Order for cet%&uri and prohibition made. 

Solicitors for plaintiff : 
Auckland. 

Earl, Kent, Massey and Northcroft, 

Rolicitors for defendants : Wynyard, Wilson, Valiance and 
Holmden, Auckland, as agents for Park and Murdoch, Hokitika. 

MacGregor, J. June 26 ; July 3, 1928. 
AuckIand. 

GOLDSRERRY v. GOLDSBERRY. 

Gift-Husband and Wife-Property Purchased in Name of 
Wife Partly with Hasband’s Earnings as Saved by Wife and 
Partly with Wife’s Personal Earnings-Presumption of Gift by 
Husband to Wife--Whether Rebutted by Evidence. 

Slunmons under Section 23 of the Married Women’s Property 
Act, 1908, for an order defining the estate or interest of the 
plaintiff in two properties the titles to which were registered 
m the name of his wife. Both properties were subject to mort- 
gages lmder which the wife alone was liable. The Court was 
satisiied that a large proportion of the moneys paid in respect 
of both properties came out of the husband’s earnings as saved 
by his wife. The Court was also satisfied that a considerable 
proportion of the moneys were saved by the wife herself out 
of her own persona.1 earnings. In both cases, however, the trans- 
fer was taken in the name of the wife alone, .with the consent 
or concurrence of the husband, Differences a,rose between 
tJlo husband rind t,Jle wife early in 1929, after the properties 
wire purchased as above, and they were at the date of action 
living separate and apart. Proceedings by the wife against 
tJlc husband for a rnsintmmce order were pending in the 
Nagistrntc’s Court at Auckland. The hushand claimed by 
the summons a joint interest in the properties so purchased, 
and the wife refused to recognise his claim, 

Quartley in support. 
Jordan to oppose. 

MACGREGOR, .J., stated that the general rule of law was 
that where a person bought a property and paid the purchase 
money or part of it3 but. took the transfer in t)ie name of another, 
there was p&n~r jacie no gift, but a resulting trust for the person 
paying such money or part ; but where the person in whose 
name the transfer was taken was the wife or child of the man 
paying the purchase money there was a presumplion that a 
gift was intended-15 Halsbury’s Laws of England, 414, 415. 
That presumption might of course be rebutted by evidence, 
or indeed by t,he whole circumstances of the case. But the 
burden of rebutting that presumption, rested on the person 
who asserted his tit’le to the property. In the prosent case 
His Honour did not think ihe husband had discharged the 
burden of proof. The affidavits filed were numerous and con- 
flicting, but fell far short of convincing the Court that the vari- 
ous sums of money paid by the husba,nd to the wife from time 
to time were not mt8ended as gifts to her. Tn its main features 
the matter much resembled the case of Raymond v. Raymond, 
14 C:.L.R. 422. In that case it was held by Williams, J., that 
where a husha,nd paid over his earnings to his wife so that the 
household expenses might, be defmyed thereout, nnd she in- 
vested Lhe surplus moneys in her own name and with her huw- 
band’s knowledge a.nd consent, the law would presume that 
an advancement or provision for the wife was the object of the 
husband, unless there was evidence to rebut that presumptipn. 
It was true that in Raymond v. Raymond (cit. sup.) the surplus 
moneys so paid over to the wife were invested on mortgagee, 
while in the present case they were invested in house properties, 
which were used successively as the family home. Rut, His 
Hononr did not think that that difference in the circumstances 
of 1 he case could really affect the legal effect of the transactions 
in question. In t,he opinion of the Court there was no evidence 
in the present case that the moneys given by the husband to the 
wife, and invested by her in the purchase of the two properties 
in question, were at any time held by her in trust for her hus- 
band. 

Summons dismissed. 

Solicitor for plaintiff : A. G. Quartley, .4urkland. 
Solicitors for defendant : Dignan, Armstrong, Jordan and, Jar- 

dan, Auckland. 
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Wellington. 

HARRISON v. HARRISON. 

Divorce-Jurisdiction-Domicile-Whether Parties Domiciled in 
New Zealand-Onus of Proof of Change of Domicile of Origin 
-Whether Onus Discharged. 

Petition for dissolution of marriage on the ground of desertion. 
The petitioner resided in England, and by order of the Court 
all the evidence hed been taken on affidavit. She married 
in London, on 8th October, 1920. England was the domicile 
of origin of the husband. In February, 1921, the parties went 
to South Africa, the husband being appointed to a position 
there. In Sept#ember, 1921, his engagement having expired, 
the parties sailed via India and Australia for New Zealand, 
where the husband expected to obtain work of a permanent 
character with a view to settling down. In India the parties 
had a serious disagreement and it was arranged t,hat the wife 
should return to England, whilst the husband went on to New 
Zealand, and when he had made good he would send for his 
wife. They parted at Colombo, in April, 1922. The wife said 
she had letters from him from Melbourne and New Zealand, 
but did not keep them. He ceased to write in August, 1923. 
In November, 1923, information was obtained from a firm of 
solicitors that the husband was at the time of writing in Wel- 
lington, but did not permanently reside there and w&s connected 
in some way with the “picture business.” Enquiries in 1924 
resulted in information that he w&s in Wanganui. The petitioner 
wrote to the address given, but received no reply. In 1927 
enquiries were made in Wanganui and it was reported that the 
respondent, under an assumed name, had at one time con- 
ducted a cabaret in Wanganui, but had left there and was 
believed to have joined a touring theatrical company and had 
left New Zealand and gone to Australia. On enquiry from 
John Fuller and Sons it was reported that it was some time 
since they had heard of the respondent and that they believed 
he went to Australia and advised addressing. a. letter to him 
under his assumed name, care of Fullers, Sydney. That was 
done but no reply was received. The Court dispensed with 
personal service and the citation was advertised in the Sydney 
“ Bulletin ” and “ Auckland Weekly News,” without result. 

D. M. Findlay for petitioner. 

REED, J., said that the predominant question was whet,her 
or not, the Court had any jurisdiction to grant a decree. Unless 
the married pair were domiciled in New Zealand it had not- 
Le Mesurier v. Le Mesurier (1895) A.C. 51’7. The domicile 
of t,he wife followed that of her husband and it was therefore 
necessary for the petitioner to prove that the domicile of the 
husband was New Zealand. The burden of proof was upon 
the petitioner of showing an abandonment by the respondent 
of his domicile of origin, for the presumption of law was against 
such an intention-Attorney-General v. Rowe, 1 H. & C. 31. 
Residence in a country was primcrfacie evidence of the intention 
to reside there permanently, and, in so far, evidence of domicile- 
Brown and Watts on Divorce (10th Edn.) 10. There was no 
evidence that the respondent was at the present time resident 
in New ZeaIand, in fact the evidence so far as it went was to the 
contrary. What then WQS the evidence of his intention to 
abandon his domicile of origin and acquire a domicile in New 
Zes,land ? The only evidence was that he left for New Zealand 
and agreed to send for his wife when he had made good in the 
new country, that he arrived in New Zealand and wrote to his 
wife from there for about sixteen months, and there was some 
slight evidence that in 1924 he w&s carrying on a cabaret business 
in Wanganui, and later was attached to a theatrical touring 
company, and went to Australia. That was all the evidence, 
and His Honour stated it fell far short of what was required to 
prove an abandonment of his domicile of origin in England 
and the acquisition of a New Zealand domicile. Were the 
Court to assume jurisdiction in this matter and grant a decree 
and should the petitioner marry again, His Honour had not the 
slightest doubt that if such marriage were attacked in the 
English Courts it would be held to be invalid. As it was possible 
that further evidence might be obtained the petition would not 
be dismissed but adjourned sine die. 

Solicitors for the petitioner : D. M. Findlay and Moir, Wel- 
lington. 

1 

The Honourable Mr. Justice MacGregor. 

His Honour Mr. Justice MacGregor is a son of the late 

Rev. Professor James MacGregor, D.D., and was born 
at Paisley, Scotland, in 1862. He was educated at 
George Watson’s College, Edinburgh, and at Edinburgh 

University. In 1881 he came to New Zealand joining 
the office of Messrs. Stewart and Denniston, at Dunedin. 
He continued his studies at t’he University of Otago 

and passed his final law examinations in July, 1883, 

gaining first place for the whole of the Colony and 
winning, in consequence, the Canterbury Law Society’s 

Gold Medal. Mr. MacGregor practised at Dunedin on 

his own account until 1903 when, on the appointment 
of Sir Frederick Chapman to the Supreme Court Bench, 
he became a member of the firm of Smith, MacGregor 
and Sinclair. In 1898 he was President of the Otago 
District Law Society. In 1914 he was appointed a 

King’s Counsel ; he was Crown Solicitor at Dunedin 
from 1914 until 1920. In the latter year he became 

Solicitor-General, and held t,his office until his elevs- 
tion to the Bench, on the 15th September, 1923. 

Outside the sphere of law, Mr. Justice MacGregor 
takes a keen interest in Imperialism ; amongst his 
writings on this subject is “ Ideals of Empire,” pub- 

lished in 1908. In his youth he has been a keen sports- 
man, and in addition to successes at cricket and football 
was champion of the Otago Golf Club in 1898-9. 

Queer Measures of Damages. 

Concerning the oft-mentioned prevalence of personal 
injury cases and love and matrimony cases heard in 
the High Court of Justice, there is of late a notable 
contrast in the amount of damages awarded in the two 
classes ; the person who suffers physical injury or loss 
of limb can go to the Court with a feeling of confidence 
that Judge and Jury will not take a light financial view 
of his injuries and wrongs. Not so, by any means, 
the spouse who ha’s been deprived of a partner or the 
lover whose chances in the matrimonial market have 
been seriously impaired by a, broken promise of marriage. 

In breach of promise actions, to put it bluntly, the 
amount of damages range from &5 to g50, and occasion- 
ally higher ; in divorce cases, the question being “ What 
is the guilty spouse worth 1 ” it is rarely that the woman, 
at any rate, is valued by judge or jury at more than 
f i f ty pounds-very often much less, On the other hand, 
in three personal injury cases recently reported in “ The 
rimes,” and in which the plaintiffs were successful, 
the following damages were awarded : To a window- 
:leaner, for injuries caused by the negligent driving of 
5 tramcar, SE750 ; to a lad of sixteen employed by a 
:oal merchant, for an injury which led to the amputa- 
tion of a leg, 21,616 ; and to a police detective-inspector, 
Eor injuries which led to his premature retirement on 
pension, $3,400 was awarded.-“ Law Journal.” 
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Vendor’s Failure to Make Title. 
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The Rule in Flureau v. Thornhill and its Application 
to New Zealand. 

I ’ 

Part III. 

By J. GLASGOW, LL.6. 

It is fairly clear that the Judges of our Court of 
Appeal in Slack V. Lockhurt, 1 N.Z. Jur., App. 1, in 
the mood they were then in, had they been nn- 
able to dist’inguish the casc,s, would have held that 
Flurenu v. I’hortzhill had no application in New Zealand. 
The distinction they made was that’ in FlzLrenu v. Thorn- 
hill the contract failed for defect of title before comple- 
tion, whereas in the case before them the contract 
was complete and had been executed and the plaintiff 
evicted (the contra,&, it should be explained, was a 
“ long term ” agreement for sale and purchase, with 
payment by instalmrnts) and consequently his damage 
was not a profit missed but a disastrous loss actually 
made. The Court did not consider the quest’ion whet,her 
a buyer under such a contract is not entitled to insist 
on the vendor showing a good title at the date possession 
is to be given and if so t’hat> loss through omission 
to do t,his can hardly be called any more the vendor’s 
fault than the pnrchaser’s. The Court found that 
the vendor had warranted his title and stated that 
where upon the sale or conveyance of either land or 
cbat’tels the vendor plainly held himself out as owner 
that was equivaleli to a warranty. No authoriey is 
given for this st)ateroent. The judgment went on to 
say that the reasons for the rule in England being the 
length and complexity of titles, it could not apply 
to the title to a sheep-run in New Zealand which was 
originally derived from the Crown and the devolution 
of which aft’erwards was recorded in a public office, 
and further t,hat the reasonableness of t’he implied 
exception in agreements for sale of realt’y in England 
appeared when it was considered that the danger to an 
English vendor lay in tl,l: possibility of defect, in some 
higher link in the chain of tit’le, and that the ordinary 
covenants for tit)le in England did not warrant against 
such defects, being limited to the act’s and defaults of 
the vendor ; and it would, therefore, in such cases 
as l%reau ‘L‘. Thornhill be harsh to make a vendor 
liable on his contract for defects which upojb his co%- 
veycnce he would not be answerable for. 

The question whether titles in New Zea,land are as 
simple as the Court seemed to think in 1863 will be 
considered later, but two points may be noted in passing : 
firstly, it was not necessarily the “ length and com- 
plexity ” of English titles that led to the rule, but the 
uncertai?zty from whatever causes arising, and, secondly, 
it has comparatively recently been found expedient 
in New Zealand to limit the vendor’s implied covenants 
for title, and the Property Law Act, 1905, brought 
the covenants into line with the English practice ; this 
latter fact has a significant bearing on the supposed 
simplicity of New Zealand titles. 

The rule does not appear to have been cited in any 
reported case again until Hall v. Pharazyn, 7 N.Z.L.R. 
283, decided in 1886, by Prendergast, C.J. and Rich- 
mond, J. This case carries the matter no further be- 

:ause although Flureau v. Thornhill and Bain v. Fother- 
$1 were cited in a.rgument they are not mentioned in 
the judgment of either Judge and the decision was 
:learly based on t’he application of a rule applying to 
the special circumstances of the case, namely, that a 
person who makes a wrong statement as to a fact 
which was once actually within his own knowledge, 
2nd which it is his business to remember, cannot ex- 
cusc himself by alleging that he had forgotten it at the 
time of ma,king the statement. 

The question next came up in 1893 in Gorrnley v. 
Xclntzpe, 12 N.Z.L.R. 36, I)enniston, J., decided 
that t&s case came within Engell v. Fitch and he pointed 
out that’ there was no conflict between that case and. 
FltlrenlL v. Tkor4iEl. The learned Judge did not 
suggest t’hat t,he rule in tlhe latter case was not in force 
in New Zealand and indeed it seems plain that he did 
not doubt that it was. 

Xtewart v. Taylor, 24 N.Z.L.R. 785, decided in 1905 
by Stout, C.J., is, after Slack v. Lockhart, the strongest 
attack that has been made on the rule ; but on exam- 
ining the case two facts emerge-firstly, the learned 
Chief Justice’s remarks on the rule and its application 
a,re obiter because t,he action was in fact an action in 
deceit and was decided as such (see p. 790) and. secondly, 
the decision in Slack v. Lockhart was not so strong against 
the rule as a casual reading of the judgment in Stewart 
V. Taylor would lcad one to think. After pointing out 
that when Slack v. Lockhart was decided Hopkins v. 
Crm~Orook was supposed to be still good law in England, 
BailL v. Fothergill not then having been decided, and 
that he was bound by the decision of the New Zealand 
Court of Appeal and not the House of Lords, Stout, C.J., 
went on to say : “ The Court (of Appeal) did not pur- 
port, to over-rule FlTLreau v. l’horr&ill,” although later 
hc said : ” The Court seems to have assumed t’hat the 
rule was not applica#ble in New Zealand.” It was also 
stated that the Court had decided that the rule did not 
apply “ to the sale of a Government Leasehold-a 
run.” Nom what t#he Court of Appeal did decide was _ - a -. n 
that the rule did not apply t#o the sale ot a hcense Worn 
the Crown to depasture stock, sold toget’her with the 
stock, where the vendor had put the purchaser in 
possession of the wrong land of which he (the pur- 
chaser) was subsequently dispossessed. Moreover, it 
seems hardly correct, to say : “ The Court seems to have 
assumed that the rule was not’ applicable,” for it clearly 
left the matter open, and st’ated that b’lack v. Lockhart 
was distinguishable in its essential features from 
Fburenzl v. Thornhill. The arguments are not reported, 
but it does not appear that Gormley v. McIntyre was 
brought to the notice of the learned Chief Justice. 

In 1907 Lovelock II. Jefferies, 26 N.Z.L.R. 1333, was 
decided by Cooper, J., but, beyond mentioning that the 
circumstances mere such as to exclude the rule in Flureau 
v. Thornhill, the matter is not discussed ; but in the 
following year the same Judge decided Fleming v. 
&.%aro, 27 N.Z.L.R. 796. This was an exchange, and 
on the facts as found it was submitted that the rule 
applied and that the damages were limited accordingly. 
The learned Judge considered at some length the ques- 
tion whether the rule applied in New Zealand. He 
pointed out that the reasons given by the Judges in 
Flureau v. Thornhill (which reasons caused the Court 
of Appeal’s doubts in #lack v. Lockhart) were not ap- 
proved in b’ailb v. Fothergill, and as the expressions in 
Xlack v. Lockhart were merely expressions of doubt 
and the question was expressly left open, and as the 
Chief Justice in Stewart v. Taylor had not resolved the 
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doubt, he declined to accede to t#he argument that 
Slack V. Lockhnrt was a decision of the Court of Appeal 
that set,tled the matIter. He referred to Lord Chclms- 
ford’s much broader reason for the rule and quoted 
his remarks on the speculative nature of the damages ; 
and finally decided that the reasons given by Lord 
Chelmsford showed that t,he rule was applicable in 
New Zealand. He then proceeded to show why the case 
before him was not within t,he rule and gave full damages 
to the plaint’iff, not as purchaser of t,he defendant’s 
property, but as vendor to the defendant of his own 
property. Cooper, J., expressly stated that the plain- 
tiff did not claim any damages for loss of bargdn as 
purcha,ser, but only as vendor for the brea,ch by the 
defendant of the defendant’s obligation to purchase 
the plaintiff’s property. This aspect of the matter 
really made unnecessary his finding that tho rule a,pplies 
in Kern Zealand and to that extent robs the judgment 
of some of its importance. 

In 1915, Edwards, J. decided M&ken v. lhhdma, 
(1916) G.L.R. 65. This wa,s a case in which the defend- 
ant either could not or would not pay off a mortgage 
on the property sold. The judgment states that the 
fact that the vendor ha,s not the money to remove an 
encumbrance which he has t,hc legal power to remove 
cannot bring him within the rule. No doubt’s were 
expressed as to the applicatlion of the rule to New 
Zealand. 

In lMc&y v. Mciclean, (1917) G.L.R. 291, Cooper, J. 
held that the inability of the vendor t’o discharge a 
mortgage was not a question of title ; had it been such 
he would have limited the damages to the cost of in- 
vestigating the title. 

MU~YO v. Pederson, (1921) N.Z.L.R. 115, decided by 
Salmond, J., was an action by the purchaser of a Crown 
leasehold to recover a deposit, the Land Board’s consent 
not having been obtained. It was held that on an 
open contract for sale of a lease the vendor wars under 
an absolute obligation to get the lessor’s consent and, 
that being so, the plaintiff was entit,led to recover his 
deposit. The question of hoti much damages the plain- 
tiff might have obt,ained had he claimed them was not 
argued, but the learned Judge said that, t’he obligation 
to obtain consent being absolute, the question whether 
the vendor had done his best to get t’he consent was 
only relevant as to the amount of damages, and he then 
mentioned that the Court of Appeal had doubted 
if the rule was in force in New Zealand and referred 
also to Stewmt v. Taylor, finally stating that it was not 
necessary in the case before him to attempt a solution 
of the question. No mention is made of any of the 
other New Zealand cases in which the matter had been 
discussed. 

In Moss v. Perpetual Trustees (1923) N.Z.L.R. 264, 
Hosking, J., refers to Flureau v. Thor&d1 as the classical 
authority for the rule that on a sale going off for want 
of title the purchaser cannot recover for loss of bargain ; 
but inasmuch as only return of deposit, interest and costs, 
was claimed the question of its applicability did not 
arise and Flureau v. Thornhill is only mentioned in 
connection with the question whether interest on the 
deposit could be claimed. 

In Corm w. Bartlett, (1923) G.L.R. 729, Salmond, J., 
held that the case was governed by Bain v. Fothergill, 
and mentioned that in Plenzing v. Munro Cooper, J., 
had held that the law in this respect was the same in 
New Zealand as in England. No mention whatever 
is made of Slack v. Lockhart or Stewart v. Taylor. Day v. 

Xingleton is quoted as an authority for t’he proposition 
that a vendor is bound, notwithstanding B(zij~ v. Fother- 
gill, to do his best to perform the contract, by perfecting 
his title, and if he fails to do so he is liable for full dam- 
ages. It is submitted that these words, literally con- 
strued, are too wide and that while he is bound to do 
his best to get a lessor’s consent, and probably to do 
certain obher things which may be necessary to be done 
between the contract and completion, he is not bound 
to make any attempt to remove defects in his title exist- 
ing prior to the contract. There seems to be no author- 
ity for saying that a vendor must bargain with the hold- 
ers of outstanding interests or of the legal estate. It 
is otherwise of course where he has a legal power to 
compel such person to sign. 

In Pfhalert v. Sweeny, (1926) G.L.K. 100, Reed, J., 
again mentions that doubts exist whether the rule is 
applicable in New Zcala,nd and cites Munro v. Pederson 
but not Conn w. Bartlett. He said, however, t,hat, it 
was not necessary for him to decide the question as, 
even if the rule applied, Das/ v. A%gleton governed the 
case before him. The defect in this case was lack of a 
mortgagee’s consent t,o the lease the defendant had 
contracted to grant, and it was held, firstly, that he 
had ma,de no honest attempt to obtain the consent, 
and, secondly, that, a,s it was legally possible to compel 
the mortgagee to take repayment, he could have done 
that and thus dispensed with the consent, and that 
pecuniary inability to do this, even if proved, would be 
no defence. 

Finally, in Crclythornc v. JerLkixs, (192’7) G.L.R. 279, 
Adams, J., applied t,he rule, mentioning in particular 
Lord Chelmsford’s words in Rain v. Fothergill, and also 
referring to the over-ruling of Hopkins v. Grazebrook. 
No mention is made of any prior New Zealand decisions 
nor of any doubts as to the rule applying here. 

It will be seen from the above cases that the weight of 
authority in New Zealand is in favour of applying the 
rule, and it is certain that, except in a case coming 
exacbly within Slack v. Lockhart, any Judge of first 
instance is at liberty, if not bound, to apply it. The 
question is still open as to what view the Court of Appeal 
might take. Even admitting that the rule did arise 
owing to the uncertainty and complexity of titles 
in England it is submitted that there arc in many 
cases uncertainties in New Zealand titles a,lthough 
there may not be any real complexity, and that the 
difference between conditions in t’his country and in 
England is one of degree and not of kind. The learned 
author of N~epphmcl’s Youchstme says that he never 
looked into a hitle of weight wherein he could not make 
and move more doubts than he could satisfy. The 
New Zealand conveyancer may perhaps take up a 
position somewhere between that of Shepphard and of 
Sir George Jessel, who is reported to have said that 
though he wa’s probably often wrong he never had any 
doubts. At the time &lack v. Lock/t,urt was decided 
there was no Land Transfer Act here and the Judges 
of the Court of Appeal seem to have been unduly 
optimistic as to the effect of the Deeds Registration 
Act-if so, they erred in good company for Lord West- 
bury was confident that registration of documents 
of t’itle would make tit,lc to land as simple as that to 
chattels. But the fact is that many uncertainties in 
title may still exist. For instance it. is not uncommon 
for a beneficiary under a will to bhink he has a vested 
interest when it is really only contingent ; a reference 
to the Law Reports will show how often the Court 
has had to decide this question in New Zealand. Again, 
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suppose the property sold is a lease made by a widow 
with a life interest determinable on remarriage and pur- 
porting to have been made under Section 34 of the 
Settled Land Act-in such a case real doubts might well 
arise. It would be easy to multiply such instances. 
Even under the Land Transfer Act difficulties may and 
do often arise. For one thing the lessor’s consent to 
an assignment of lease is just as necessary under that 
Act as under the old system ; again, the vendor may be 
holding under an agreement for sale and purchase 
and be unable to get a registrable title from his vendor. 
Other real defect’s may exist in spite of an apparently 
clea,r title on the register : for instance, a purchaser 
of a city building site may find a right-of-way existing 
-prior t’o the land being brought under the Act (see 
Carpet Import Co. v. Bath, (1927) N.Z.L.R. 37) or a 
mining privilege, not capable of registration, but still 
valid against the registered owner (see Gmy v. Urqhunrt, 
30 N.Z.L.R. 303) or again the vendor may be unable 
to make title owing to Section 117 of the Public Works 
Act as occurred in Moss v. Perpetual 5”rustees (cit. sup.). 
There may also be conditions attached to a title where 
a road has been exempted from the operation of Sec- 
tion 117, such as a setting back of a building line, which 
the vendor has either never heard of or has forgot,ten. 

insurance moneys to worker--Clause 6. Employer failing to 
insure !iabIe to pay employee amount of Ioss-Cia’use 6. Em- 
ployer to produce on demand of officer of Labour Ucpart- 
merit policies and last receipts for premiums-Clause 7. 

Captive Birds Shooting Prohibition. (HON. MR. TEIOXPSON). 
Offence to take part in, arrange, assist in, or take money from 
or allow premises t,o be used for any meeting, competit,ion, etc., 
at or in course of which captive birds are liberated for the 
purpose of being shot at time of liberation. Penalty, fine not 
exceedtilg $25/-l-. 

Divorce and Matrimonial Causes. The first Divorce Act was 
passed in Knglanrl in 185’7, and, with amendments from time 
10 time, remained in force until 1’325, when a Consolidation 
Act was passed. ‘l’he first Divorce Act in New Zealand was 
passed in 1867 ; it was copied for the greater part from the 
l<>nglish Act of 1.855. The present Bill is a consolidation, 
but a,n explanatory memorandum annexed thereto states 
that it has seemed advisable to take advanta,ge of the im- 
provements made by the English Act. It is intersting to note 
cheat the word “ divorce ” has been substituted for the phrase 
” dissolution of marriage.” The more important changes 
made by the Bill are : (a) Failure to comply with a decree 
for restitution of conjugal rights is made a ground for judicial 
separation ; it remams a ground for divorce, as at present ; 
(h) The distinction between cases of adultery happening be- 
fore and after 1st June, 1899 is abolished ; Sections 22 and 23 
of Act of 1908 dropped accordingly; (c) Rule as to the re- 
tention of her dornicil by a deserted wife, notwithstanding 
husband’s change of domicil, extended by Clause 12 so as to 
a,ppiy to the case of a wife who has been separated from her 
husband by ogroement or otherwise ; (d) Except in case of 
adultery, collusion declared to be only a discretionary bar 
to relief ; (e) Connivance declared a bar in case of adultery 
only ; (f) Clause 33, dealing with alimony and maintenance, 
is taken from Section IQ0 ot the English Act of 1925. It gets 
rid of confusion creatocl by conflicting provisions of Pections 
41 .ancI 42 of Act of 1908, isnd gives the Supreme C’ourt the 
additional l,owers possessed by the High Court in England ; 
(g) Section 29 of Act, of 1908 dropped ; (11) Sections 68, 69, 70 
and 71 of Act of 1908 dropped as unnceessary ; the English 
Act of 1925 contains no such provisions ; (i) Section 74 dropped 
as unnecessary; (j) 8 cc 1011 5 of the Amending Act of 1912 t’ 
omitted as spent. 

From these, and other examples that will occur 
to every reader, it would seem that there is no reason 
why we should not follow here a rule which (although 
admit’tedly not based on any apparently sound principle) 
has been folIowed in EngIand for 150 years simpIy 
because, whatever it may lack in theory, it has been 
found to work equit’ably in pract’ice. 

Bills Before Parliament. 

British Nationality and Status of Aliens (in New Zealand). (RIGHT 
HON. SIR FRANCIS BEU,). Part TI of British Nationality and 
Status of Aliens Act 1914 (Imperialj adopted--Clause 3. 
Regulations may be made bv Governor-GenoraI in Council ; 
all other powers conferred by Part TI of Imperial Act on 
Government of Xeew Zeala,nd to be exercisable hy Minister 
of Internal Affairs ; cases which by Sections 7 and 8 of 
Imperial Act may be referred to a “ Superior Court ” in New 
Zea,land, may be so referred to Supreme Court-Clause 4. 
Persons previously naturalized may rcrceivo certificate of 
naturalization under this Act-Clause 5. Provisions of Tm- 
per&l A&s se6 out in Second Schedule to Act declared part 
of law of New Zealand-Clause 6. Naturalizat.ion of aliens in 
Cook Islands and Western Samoa-Cla.use 7. R,estricted 
operation of certificates of naturalization grsntccl to rcai- 
dents of Western Samoa-Clause 8. Oath of Allegiance 
to be taken boforo Mngist,rate or Justice of Pea.cn-Clause 9. 
Nothing in Imperial Acts or this Act to limit (a) provisions 
of Im&igration Restriction Act 190s (b) any Act relating 
to elect,oral rights and distinguishing betu-eon classes of 
British subjects in relation to such rights-clause 10. Reep- 
jng of records of naturalization by Minister of Internal Affairs ; 
searches ; copies, etc.-Clause 11. Penalt,y on summar)- 
conviction for false representation or statement, imprison- 
ment, with or without hard lnbour for any term not exceeding 
three months-Clause 12. Real property in New Zealand 
may be taken aoquirod held and disposed of by an alien _ _ _. . . 

Education Amendment. (31~. H. E. HOLLAND). RepeaIing Sub- 
section (2) of Section 15 of Education Amendment Act 1919. 

Engineers Registration Amendment. (MR. FIET.D). Amending 
Section 6 of Engineers Registration Act 192,1 as to qualifica- 
tion for registration. 

hSpeCtiOn of Machinery. (HON. SIR MAUI POMARE). Consolidat,- 
ing Inspection of Machinery Act 1’308, and its amending 
Acts. In Clause 53 (Section 45 of Act of 1908) the words 
“ The Board ” have been altered to “ The Secretary on the 
recommendation of the Board.” Otherwise no material 
alterations. 

Judicial Proceedings (Regulation of Reports). (MR. FRASER). 
Prohibiting publication in relation to judicial proceedings 
of any inclcccnt matter or indecent medical, surgical or physio- 
logical details, the publication of which is calculated to injure 
public morals--Clause 2. Prohibiting publication in relation 
to proceedings for divorce, nullity, judicial separation or resti- 
tution of conjugal rights of any ps.rticuIars except (a) names, 
addresses and occupations of parties and witnesses ; (b) oon- 
cise statement of charges, defences and countercharges in 
support of which evidence given ; (r) submissions on points 
of law and decisions thereon ; (d) Judge’s summing-up, jury’s 
finding, judgment, and observations of Judge in giving judg- 
merit-claube 3. Penalty for each offence on summary con- 
viction imprisonment not exceeding four months or fine not 
exceeding d55OO-Clause 4. Publication in documents for 
uee in judicial proceedings or communication to persons con- 
cerned in proceedings, publication pursuant to directions of 
Court, publication in bona jide law reports or in publications 
of technical character bona fide intended for circulation 
among members of legal or medical professions excepted- 
(‘lause 5. 

in same manner as by a natural-born Urltlsh subject and a 
title thereto may be derived through, from, or in succession Licensing Amendment, (MR. H. C:. 1% MASON). Enabling 

to an alien in same manner as though a natural-born British 1 lid 10 ers wine-makers’ liccnscs to sell wine of their own manu- 

subject-clause 13. Power of Governor-Gencrsl to make fnoturc or of the manufacture of another holdor of s wine- 
regulations-clause 14. British Nationality and Status of maker’s license in quantities of not less than one reputed 

Aliens (in New Zealand) Act 1923, and Amendment Act 1924, quart from such place or places as Magistrate upon granting 

repealed ; saving of existing eertifirates-Claus0 15. ( of license may determine. 

Bu;Fk;gRyades Employees’, Tools of. Trade insurance. (MR. 
Employers to msure agamst loss by fire of t,ools 

1 Noxious Weeds. (HON. MR. HAWKEN). Consolidating Noxious 
. . 1 Weeds Act 1908, and its amending Acts. Names of some 

of trade of workers employed in connection with building of the noxious weeds and seeds in Schedules have been brought 
trade in full insurable value-Clauses 3, 4. Employer to pay ’ up to date. Otherwise no material alterations. 
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Post and Telegraph. (HON. MR. NOSWORTIIY). Consolidating 
Post and Telegraph Act 1908, and its amending Acts. No 
material alterations. 

State Fire Insurance Amendment (No. 2). (HON. &In. HOLLESTON). 

Empowering St&e Fire lnsuranco Office to undertake earth- 
quake iusurance and any other class of insurance business 
which is commonly undertaken in New Zealand or elsewhere, 
by fire-insurance companies ; &r:eruJ &nago!r to have same 
powers of r&lsurance as he has in respect, of fire insurance. 

Surveyors Registration. (HON. Mp.. Mellon). Constitution 
and procpduce of St~rvey Board--Clause 3. Officers of Hoard-- 
Clause 4. Replster of Surveyors to be kapi-Clause 5. 
Q,ualification of applicant,s for registration as Surveydrs- 
Clause 6. Saving of existing nf-hts-Clause 7. Applica,ti”ns 
for registration to be verified by 
Clause 8. 

statutory declaratioll- 
Limitatiors as to age and cl~amctrr-Clause Q. 

Certificates of registration-Clause 10. I’enaltv 1”~ wrong- 
fully procuring or attempting to procure regi~tra.1 ion, fine 
not exceeding ,X).--Clause Il. Board may ~emow from 
register name of a,ny llerson “ convicted of any offence punish- 
able by imprisonment or rlirhonouring him in the public 
estimation, or who IUS been gnilt,y of such improper conduct 
as renders him, in the opinion of t,he Board, unfit to be regis- 
tered under this Act,” Clause 12. Further powers 8s to cancel- 
lation or suspension of rngistrat,ion after inquiry by the Boasd 
-ClaL:sc 13. Board may hold inquiry into chn.rges relating 
to defective surveys ; person concerned “ may, if he thinks 
fit, be represented by counsel or otherwise “-Clause 14. 
Right of appeal to Board of Appeal consisting of Magistrate 
and two assessors . , such a,ssessors to be appointed in accord- 
ance with regulations under this Act to represent Board and 
appellant respoctivEly,-Clause 15. Upon cancellation or 
suspension of the registration of any Surveyor under this 
Act, the Surveyor-General shall c:ancel, or shall suspend for 
a like period, any license issued by him to such Surveyor 
for the purposes of the Land Transfer Act 1915. Offences 
by unregistered parsons-Clause 17. Copy of register t” be 
gazetted ; certificate under hand of Regist,rar to effect that 
any person is or is not rrgisterod as a Surveyor, et,c., shall 
be conclusive evidence of the matters therein certified to- 
Clause 18. Application of fees received by the Board-Clause 
IQ. Subject matt,er in respect of which Board may make 
rules-&use 20. Govrmor-General mav by Order-in-Council 
make regulations with respect to app<;intment of a.ssessors 
and the conduct> of appeals and geneTall) for such other mat - 
ters as may $1 his opinion be necessary for the purpose of giving 
full effert to provisions of Act-Clause 21. 

Local Bills. 

Christchurch District, Drainage Amendment. 

Tumu-Kaituna Drainage I3oard Empowering. 

Ashburton Water Supply (Luugmoor Creek). 

Wellington City Empowering. 

Buller Count,y Leasing Empowering. 

Invercargill Borough Council Special Rate Empowering. 

Motueka Borough Council Library. 

Auckland City Empowering. 

Auckland \%‘ater Supply. 

Johnsonville and Makam Gas Supply. 

Whangarei Harbour Board Vesting. 

New Plymouth Borough Council Empowering. 

Timaru Borough Empowering. 

Court of Arbitration Sittings. 

The following Sittings have been arranged by the 
Court of Arbitration :- 

Christchurch-Tuesday, 28th August, at 10 a.m. 
Wellington-Tuesday, 11th September, at 10 a.m. rl 

London Letter. 
--- 

My dear pr’.%., 
Y’he legal exciteinents of the period have been, of 

course, the Savidge Enquiry and the preparations for 
the Pace murder trial. As to the latter, perhaps the 
excitement is more local (so far as relates to the period 
itself) than 1 admit : it is a matter, as you no doubt 
know, of my circuit, the Oxford Circuit which covers 
Berkshire, Oxfordshire, Worcest’ershire, Gloucest’ershire 
(the venue, in t’his case), Monmouthshire, Hereford- 
shire, Shropshire, Staffordehire and has a foothold in 
Birmingham : and naturally there was some particular 
excitement amongst us, as to where the trial was to be 
and who, of jumor counsel, was likely to be invited 
to assist t’he Crown in the matter ? Earingay is already 
in the case for the defence : a man of some years and 
learning, he was formerly a solicitor and is a fairly recent 
recruit to t’he Circuit : his abilities have got him no 
inconsiderable practice, and a man has always an 
advantage in this country, who first is a solicitor and then 
becomes counsel and so avoids the obstacle of having 
to form an acquaintance among solicitors, our only 
clients : in any case, he and Clements (who was also 
once a solicit,or) split between them the best of the 
Gloucestershire work, as you guessed who read the 
recent ecclesiastica,l enquiry in that neighbourhood. 
Earlier in the period it was announced that the trial 
was not to take place a’ctually at’ Gloucester but, by 
removal: at Shrewsbury : and there, thought I, I may 
come in. However, it has now gone back to Gloucester, 
whither Horridge, J., will return after Shrewsbury 
Assizes : a’nd in any case, reliable rumour announces 
that the Junior to the Treasury (Common Law side), 
who, as for the moment we regret, is a member of t’he 
Oxford Circu3, will himself go down as junior to the 
Solicitor-General. So that is that ! 

It occurs to me, as I had nearly forgot, that the fact 
of the trial taking place about, but not before, 28th 
June, need make no difference in this correspondence, 
since it must be long aft’er that date you get this letter. 
I may comment at least upon the personnel of t#he Bar 
involved. The Solicitor-General you must know all 
about, if you have ever bothered to read what 1 write : 
and he is not yet SO fully developed in his stride as a 
law officer as t’o be a proper subject for immediate 
examination. As to him, later on in his career, say I. 
Giveen, the Treasury Junior in question, is an unusual 
fellow : rumour has it that he has, suddenly and with 
increasing years, come by a st’rong distast#e for getting 
on his legs in Court, vastly preferring that Chambers 
work than which many a leading junior’s practice 
consists of little else. Rowlatt, J., when he was 
Treasury Junior: never much shone as an advocate, 
nor, I believe, much cared for advocacy. But I have 
told you all about Giveen, also, on an earlier occasion. 
Between the S.-G. and Giveen is to be a Circuit Leader, 
my friend Micklethwaitc, KC., with whom I first be- 
gan my career (he was Rowlatt’s devil, when I was 
Rowlatt’s pupil) and with whom I had a contest, at Mon- 
mouth Assizes, last week. We thought I had him under, 
at lunch, and that Horridge, J., was going t,o tell him 
thati his defance was wasted and had best be cut short 
and co&ested into a plea of mitigation. It was nomin- 
ally a Murder case : but manslaughter only was ever 
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i feasible or seriously suggest.ed. We all thought Hor- 
ridge, J., was about to say t,hat, if murder was impos- 
sible, manslaughter was inevitable : but he later sur- 
prised us all by taking away from the Jury even the 
question of manslaughter, wrongly as I thought at’ the 
first blush of surprise but) rightly as I came t’o feel when 
he reasoned with me. Micklethwaite did the defence as 
cunningly as easily : he is a thoroughly nice, a thor- 
oughly able, a thoroughly unstartlinp but a thoroughly _ _ _ __ : . 
reliable circuit leader. He was in the Armstrong case, 
in 1919, which you no doubt recall and which also t’ook 
place on the Oxford Circuit. Ought I t’o harp upon our 
distinction in the matter of murders, or ought, I to hush 
it up ? 

Norman Birkett, KC., is the “ Star ” who is to 
defend Mrs. Pace, and a star of a first ma,gnitude he is, 
too. He forms the link between the two subjects of t,he 
period : the Savidge Enquiry, in which he represented 
the police, and our murder case. Wild rctl hair, a 
sharp nose, a penetrating eye and an utter dissimilarity 
from his published photographs, which may have a!1 
his features but which miss the expression and en- 
tirely miss the man in so doing : those be his physical 
characteristics. His professional qualities are a very 
persuasive eloquence, just ordinary enough to be deadly 
with a jury, but otherwise quite sound enough (with an 
occasional lapse) for a Judge sitting without a jury ; 
and the most careful, the most critical, not far short’ 
of the most clever and usually, for the witness, the most 
catastrophic cross-examinat’ion. He is the,coming man ; 
indeed, he has arrived ; and no home, where a crime has 
been committed or a c~lll~e celebre is afoot, is now complete 
without him. In my recent’ ten-day cast I pat behind 
him, for the most part, and never do 1 want to prcmpt 
a leader more ready to understand, and more efficient 
to bring out’, the points one has to pass to him from 
behind and quicker to assimilate minute and longer 
knowledge of a heavy case necessarily in his junior’s 
posses,&m. From this point of view, there is no other 
word for him than “ perftct ” : I think 1 have at, one 
time or another prompted most of the known Ciommou 
Law leadrrs of t,he day, and it may b(, that, cb.xpcrirncc 
ha,s taught, me with what material, on lvhat occasions 
and how they should bc proml)tcd. Nclvcr have 1 
partaken in such a prompting as the prompting of 
Rirkttt : no need ever to waste a word and nt’ycr a 
word missed : no need cvcr (if, you 1<1low your job) 
to “ interrupt ” him: tug at his go~v,t-,1 or othr,rwise 
embarrass him or diminish his effect’ ; you follow his 
mind as easily as he accept,? yourti, and though qou 
may, at times, have quite a conversation with lnm, 
while he is spea,king or cross-examining, yet so little 
has to be said between him and you, and upon what 
h,as to be said you and he are so much at one, that his 
speech does not break off nor his cross-examination 
pause and the Court has no reason to be aware t’hat 
Birkett has, or cares if he has, a junior behind him at 
all. I have a collect,or’s passion for King’s Counsel, 
such as ohher men have for race horses : I even fancy 
I have such a taste in leaders, as other men have for 
valuable china. At, least let me say this : t,o be led by 
Birkett is like driving a Rolls K’oyce. . . . 

I am left with little space for the Savidge Enquiry : 
hut, the matter still being SUF) j&ice as 1 write and the 
sole interest of it lying in the judgment, this is perhaps 
as well. Exactly what, change Pat Hastings got out 
of our weighty, but, far from immobile, Sir Archibald 
Bodkin, Direct#or of Public Prosecutions, I have been 
unable to learn. If  you miss him a$ the moment, 

it is very hard later to come across the gossip who 
was near enough at hand t’o judge of the contest and to 
give you the facts over lunch : and I was, as I say, 
away at Monmouth Assizes at t’he time. (The question 
is : should one ever go away 1 The answer is : dare 
one ever say “ No ” to the Treasury ‘2) I fancy that 
Bodkin got t#he best of the interchange : but then, 
the material for his cross-examination consumed its own 
steam, so to speak, and the letter he had to face up to 
was so effective in itself that there was not much left 
for Hastings to do about it. I f  the verdict, or what- 
ever we may call it, is pronounced soon after the des- 
patch of t,his letter, I rat)her fancy I shall be glad to have 
the opportunity to forget the affair before I write to 
you again. Jt is an unworthy subject, and is only 
capable of a dismal conclusion, I think, whatever the 
actual judgment may be. I hope you agree with me ; 
or, bett’er still, I hope you have not studied the matter 
and know nothing of it. I f  so, I shall not’ blame myself 
for having omitted to tell you the details of this incident 
in police procedure. 

We have had words already, I think, with regard 
to the appeals in Hyman v. Hyman, Hughes v. Hughes : 
appeals heard together and, a thing almost unique 
in my twenty odd years’ experience, by a full Court of 
Appeal. (Can it be t,hat, unbeknownst to me, such a 
full Court of Appeal sat many a time to hear appeals, 
in the days of my youth ; and that 1, being not yet a 
hardened, old man or a hardening, oldish man, let them 
rip a,nd had my attention on more lively matters out- 
side the d&y purlieus of the law ?) Six Lords Justices 
of Appeal did, as I informed you, sit : t,hhc Mast’er of the 
R’olls and Lords Justices Scrutton, Lawrence, Greer, 
Sankey and Russell : and, with the exception of Law- 
rence, L.J.? who could not resist the temptation of dis- 
senting from no less than five brethren, they sat to 
nphold the proposition of Hill, J., that a wife: having 
covenanted in a Deed of Separation not, to claim main- 
tenance other than that provided in the Deed but having 
later sued for and obtained a decree absolute of dis- 
Polution of ma)rriapc, might defy her covenant and sue 
for maintenance ; for that “ t’he jurisdiction in matters 
of divorce is not’ affected by consent, . . . . a#nd, by a 
parity of reasoning. a stipulations at’tempting to shorten 
the arm of the Court, when a ma,rriage is subsequently 
dissolrcd by its decree, cannot succeed.” What, stuck 
in the gills of T~awrcrm, L.J., was that a woman should 
go t,hns approbating and reprobating her deed, first, 
profiting by its benefits and then evading its obligations. 
“ This;” said His Lordship, “ is a thing against which 
Courts of Equity have always set their face.” “ And 
thus,” I add, from the Common Lslw side, “ have come 
very much nearer an accurate representation of the 
national conscience, than they do in many of their so- 
called ‘ equitable doct’rines.’ ” However that may 
all bc, I mention t)he subject in this letter, because t,he 
Lords ,Just#ices (six of one, and half-a-dozen of the other) 
have t,his day pronounced t’heir judgment in the matter. 

And at this I must, break off, for a very pleasant reason. 
One of your lea)rncd Judges has done me the honour to 
look in upon me, at my Chambers and in my absencei 
as I learn on returning here from a visit t)o the Treasury. 
I must hurry after him, for I would not for the world 
miss the privilege of catching him ; and a dozen, a 
baker’s dozen, of our own Lords Justices may sit to- 
gether and decide what they please, yet I shall not 
stay to listen t’o them. 

Yours ever, 
INNER TEMPLAR’, 
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The N.Z. Conveyancer. 
Conducted by C. PALMER BROWN. 

Agreement for Loan to Father on Security of Life In- 
surance Policy on Life of His Son, 

To.......................... 
I . . . . . . . . . . . . . . . 
IN ‘CONSTD’ERATION 0f the sum 0f 

lent by you to me (the receipt whereof is hereby ack- 
nowledged) DO HEREBY AGREE that I will repay 
to you the said sum of and interest 
thereon in manner following that is to say by twenty- 
four monthly instalments of each payable on 
the last day of each successive calendar month the first 
of such payments to be due on the 
of 

day 
PROVIDED t’hat each aforesaid 

sum of shall be reduced to on 
payment of such latter sum on or before due date. 

AND IT IS HEREBY DECLARED that as col- 
lateral security for t’he said loan I have delivered to 
you a policy of insurance on the life of my son 

being Number in 
in the sum of tog&her with a transfer 
thereof to myself du!y signed by the said 
such transfer being approved by the Public Trustee 
in terms of Section 7.5 of the Life Insurance Act 1908, 
together with a further transfer by myself in blank. 
In case default shall be made by me for 14 days in any 
payment you are authorised to sell the said policy 
and to complete the blank transfer in terms of the 
sale or at, your discretion to surrender the said policy 
to the said Society, t,he proceeds aft,er deducting expenses 
to be a.pplied in extinction or reduction as the case 
may be of the balance of the moneys owing hereunder 
notwithstanding that the due date of payment of part 
of such moneys may not have arrived. Should there 
be a surplus on such sale such surplus shall be paid 
to me. Any deficiency shall remain a debt due by 
me to you and shall be recoverable forthwith together 
with interest at ten per centum per annum from the 
date of a’sccrtainment of the amount. The computa- 
tion of the balance due shall be in accordance wit’h t,he 
t’ables of repayments held by you. 

I further agree that I will duly and punctually pay 
each yearly premium on the said policy and in case of 
my failing t’o do so in any instance you will be at liberty 
but not under obligation to pay the same on my behalf, 
adding the amount, to the moneys hereby secured and 
charging interest. at ten per centum per annum thereon. 

On completion of my repayments t’he policy is to be 
transferred back to me. 

Dated this day of 

The wording of bhc explanatory memorandum annexed 
to the Divorce and Matrimonial Causes Bill at present 
before Parliament is inclinrd to convey the impression 
that refusal to comply with a dccrce for restitution of 
conjugal rights is by the Bill made a ground for judicial 
separation only and not a grounc: for divorce. This is 
however not the case ; t’he Bill makes refusal to comply 
with such a decree a ground for judicial separation, 
but such refusal also remains, as under the present lam, 
a ground for divoroe, 

1 
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Correspondence. 

The Editor, 
“ N.Z. Law Journal.” 

b ir, S’ 
Service by Post, 

I have read with interest reoent letters by Messrs. 
Taylor and M&own, in the Law Journal, on this subject. 

My experience, however,does not coincide with theirs. 
The new system appeals to me as a much-needed reform, 
and a distinct step forward, and in this district, it is 
working smoothly and satisfactorily. Service by post 
might, I think, with advantage, be extended to pro- 
cesses in “ judgment summons ” proceedings, and thus 
lessen the burden to both parties. 

Prior to the change, my firm’s annual mileage bill 
ran well into three figures, and it has now shrunk to 
much more modest proportions. The old system lent 
itself to much abuse, for although Natives and ot,her 
debtors would be living in town, they were invariably 
served at a distance-on some road contract, for examp!e, 
many miles out. In practice debtors had no redress. 

%ir. McCown seems to suggest that the Bailiff had, 
or will have, a very hard lot. Here again, I differ. 
The Bailiff never loses. In the normal way, the Bailiff 
would put in his pocket say half-a-dozen summonses 
for a township ten miles out. This would involve 
an hour’s run in his car there and back, with an extra 
hour or so serving the summonses, making enquiries, 
or otherwise-result ;E3 for an easy morning’s work. 

“ Fruitless ” mileages, i.e., fruitless except to the 
Bailiff, were a continual source of annoyance, In 
this district, the unfortunate debtor was frequently 
compelled t,o pay in costs far more than the original 
lebt. Distances, as computed by Bailiffs, were apt 
to exceed those computed in any other way. The 
Magistrate’s Court Officials at Auckland apparently 
iound it necessary to stamp on their summonses a notice 
;hat mileage in the particular case, was not to exceed 
ruch and such an amount. I t’hink there is little in the 
point about payment of claims formerly made to the 
Bailiffs having now ceased. Road and other communica- 
;ions have greatly improved of recent years. 

The effect of the regulations has been to lessen the 
:ost of Magistrate’s Court proceedings, a,nd therefore 
nust t,end to increase, not diminish, business. Under 
jhe previous system, mileages had become an open 
scandal. They are an anachronism, apparently in- 
Uuted under very different conditions, and have 
10 claim to survival except under the special conditions 
:ontemplated by the regulations. 

lpotiki. 
NORMAN POTTS. 

iir, 
Statutory Land Charges Registration Bill, 

There can be little or no doubt that there is a feeling 
srowing among members of the profession that there 
s need for a closer scrutiny of the measures brought 
jefore Parliament and it would seem that, while there 
s yet time, something might well be done in this 
lirection as regards the Statutory Land Charges R’egis- 
ration Bill. 

At first sight that Bill is harmless enough, its object 
being to protect purchasers of land against charges 
;hereon (as defined in the Bill) unless those charges are 
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registered before completion of the purchase. But 
in at least two respects the Bill would seem to alter 
what have hitherto been fundamental principles of our 
Iland Transfer System. In the first place, curiously 
enough, an unregi;tered charge would appear to be made 
void even against a purchaser of the land with notice 
of the existence of the charge-on what, principle of 
common sense or expediency, it is difficult to surmise. 
And yet this would not appear t’o be the object of those 
instigating the measure for the Hon. the Attorney- 
General is reported in “ Hansard ” as saying, on the 
second reading of the Bill :- 

“The object of the Bill is to protect purchasers of land 
against undisclcsed charges which may exist and of u&c?d 
they may have no knou:ledgc.” 

But where does the Hon. the Attorney-General find the 
limitation of the term “ purchaser ” to bona fide pur- 
chasers without no&e ‘1 

In the second place what effectual remedy has a per- 
son against whose land a charge is without fraud either 
improperly registered or registered in the wrong amount 1 
Paragraph (2j of Clause 12 of the Bill reads :- 

“NC person shall have any claim against the Lar.d Ac 
~ura~ce Fund by reascn of any omission, mistake, cr mis- 
feasance of any person other than the Registrar, his officers 
or clerks, in relation to the registration or release of R charge 
under this Act.” 

It is, no doubt, impossible to be dogmatic about the 
true intSerpretation of a statut,ory provision, but ~~irnn 
f&e, at all events, the clause quoted would seem tro 
deprive the registered .proprietor (except in the case of 
mistake by the Registrar) of what would otlaerwise 
have been his chief safeguard-a claim on t,he As- 
surance Fund. This view obtains some support, from 
the Attorney-General’s stat,emcnt, :- 

“ClauPe I2 protects . . . . the Land Assurance Fund in 
regard to the registration of the Charges.” 

Yours, etc., 
‘( CONTEYANCER.” 

13th August, 1828. 

Fixture Lists. 
Below are the fixture lists for the August sittings of the Su- 

preme Court, a,t Aac*klcsnd, Wellington, Christchumh, afid 
Dunedin, as settled before the ccmmtncment of the respective 
sittings. Fixtnres made for dates before tl:c publication of 
this issue of the Journal have been omitted. 

Auckland Fixture List. 
August-- 

21st .--Au~kl:~nd Football Rssccint ion (T:rcn) v. Blamfcrtl 

MnxwcII (Leary) “. spa’lts 
Devonport Borough Council Ccmpcnsat ion Cases Ccntiuuc 

2’nd.-Hcgg (%wbcrry) v. Hong 
Russell (k:ntican) v. Minister of R,ailways (Meredith) 
Endean (Endean) v. Minister of Railwa?~ (NPredith) 
lhvoa~x~rt Ycrough Council C’cmpensatlcn C’ascs Continue 

2&d.--E’ra,ser (Hcgben) v. Horton (Arrowsmith) 
24th.-Harrison (Jchnstcne) v. TV&on a.nd Another (Johnston) 

Peglcr (Brcwne) v. Manurewa Town Ucard 
27ch-Bayer (Endean) v. Hinglry (West) 

Hanssen (Sullivan) v. Hansscn (Dickson) 
28111.---2)1:~gna~ll (Endean) v. Clernents (Wood) 

Proctor (Dickson) v. Martin and Another (Frarr) 
29th-Bmdii: (En&an) v. Finn 

Shepherd (Hnnnp,) v. Sunde~lmxd md .kncthcr (Addison) 
3&h-J. Burns Sr Co. (AlcVeagh) v. Darby and Another 

(McLiver) 
3lst.-Bi~nkruptcy. 

September- 
3-d.--Prisoners for Sentence. Banco. 
4th.-Adams (Moody) v. \Vhitehead (Hcgbon) 
5th.-Fleming (McMillan) v. Eclipse Laundry 
5th-Hamilton (Cocker) v. Finiay (Armstead) 
7th..--Spencer (Ncrthercft) v. Jaffe 

lOth.-Sutciiffe (Ha,ll-Skeltcn) v. Winstone (Finlay) 
Ilth.-Smith (Steaclman) v. Thompson 
12th.-Smith (Steadman) v. ThompFcn (continues) 
13th.-Finlaysan (Blomfield) v. Connell (Rcy~s) 
14th.-Hauraki Flax Growers Ltd. (Hclmden) v. Thorp (Weed) 

Bayer (Mowbray) v. The King (Meredith) 
17th.-Prisoners for Sentence. Bancc. 

Hope v. Hope 
lSth.-Hull (Mason) v. Otaua Drainage Board (McVeagh) 
19th.-Williams (Hannal v. Darnell (Gould) 
20th.-Blair (Selier) v. Martin (John&one) ’ 
2lst.-Hanna (Hanna) v. Fisher (Meredith) and Morris (Rennie) 
SRth.-Kirkntss (Hogben) v. Sheldon (Milne 8: Meek) 
26th.~Cnrtler (McMillan) v. Tucker (McVeagh) 
27th.-Gnstnfscn (Thomson) v. Martin 
28th.--Uankruptcy. 

October- 
l&.-Prisoners for Sentence. Bancc. 
2nd.-Collins (Taylor) v. Walker (McVeagh) 
3rd.-Kawene (Holmden) v. Buckland C Sons 
4t,h.-Dominion Motors Ltd. fMeredith) v. Digpnn ---_ 
5th.-James (Leary) v. Standard Insukance (McVeagh) and 

Others (Uren) 
8th.-Subritzky (Hall-Skeltcn) v. Lan 
9th-Pavkel Bldzs. (Haves Ziman1 v. Pa 

e .% Sons Ltd. (Johnston) 
tterson (Johnstone) 

1 Oth--Paykel Bltigs.‘ (Ha,yes Zima;) v. Patterson (Johnstone) 
continues 

11 th.-McLecd (Johmtcn) v. Takapuna Borough Council 
l.?tli.-Gcsse (McVea~h) v. Kibblewhite 
16th.--Prison&s for Se,;ltence. Banco. 
I&h.-Unto Brcs. (Terry) v. Woodhouse & Co. (Finlay) 
lTtll.--C~uicksh-nk (Hall-Skeltcn) v. Dickson (Dirkscn) 
18th-Mullenqcr (Robinson) V. ;hlTew Lynn Town Board 
19th.-Mullenger v. hTew Lynn Tcwn Board continues 
23rd.-Tango Tctara Timber Cc. (Reed) v. Tcllemache 
24th--Public Trustee (Jchnstoue) v. Royal Insurance Cc. 

(McVeaph) 
2$11.- Mowbray v. Taltapune Bcrouqh Council 

Wellington Fixture List. 
August- 

2Oth-Brindle (Kennedy) v. Brindle (Sievwright) 
2&t.-Hcromcna (&chard) v. The lkarca District Maori 

Land Board (Mackenzie) 
22nd.-Tasker (Wiren) v. Alga,r PE A1ga.r (Ccrnish) 
23rd.-Jude (O‘Leary) v. Benjamin (Jackson) 
24ih.-Humphreys (Hain) v. The Pnblic T1llstee (as Executor 

of Esta,te of Edward Herbert Fisher, deceased) (Rose) 
Sith.-Tcnks (Croker) v. Tcnks, Tcnks and Tcnks (n.s the 

Executors and Trustees of the Xctate of Encrh Tcnks, 
deceased) (Beer@ 

28th-Continues 
29th-Nicholls IHeere) v. Quinn @kd) 
30th-Baron (Tripp) v. J. C. Hutton (N.Z.) Ltd. (Mcriscn) 
3lst.-Atkin (Tripp) v. J. C. Hut,ton (r\r.Z.) Ltd. IMcriscn) 

September- 
3rd.-John Brodie R- Co. (Dunn) v. E. W. Mills & Company 

Limited (Tripp) 
Christchurch Fixture List. 

August- 
%4th.-X.Z. Farmers Co-cl). Asscciaticn of Canterbury Ltd. 

(Van Asch) v. Fcrsyth (Cuthhert) 
2ith-Martin alld Another (Twynrl.;m) v. nl.alr (K. M. 

G 1’BSIsCI) \ 
Tinker (liktchslor) v. Tinker (Hnntcr) and Bates (Twyne- 

ham) 
28th.-French (Hunter) v. McBratney (Thomas) 
29th-C’ambridqe (Brown) v. Cambridge and Carmichael 

Martin (Burns) v. Lill 
3Oth.-Official Assignee (Donnelly) v. Bowes (Hutchism) 
3lst’.-Hicks and Another (Sargent) v. Patterson (Laecelles) 

September- 
3rd.-Hillgrove (Thomas) v. South Island Motors Ltd. (Cuth- 

bert) 
&h--Nicholls and Another (Burns) v. Caygill 
5th-Undefended Divorce. Empscn (Lascelles) v. Empscn 

(Tllcmas) 
Oth.-MacDonald Lumber Cc. Ltd. (Brown) v. Dale and 

Another 
7th.-MacDonald Lumber Cc. Ltd. v. Dale and Another 

(continues) 

Dunedin Fixture List. 
August- 

27th.-Switalln (Neil]) v. H.M. The King (Adams) 
2&h.-Dunedin Wool & Skin Co. Ltd. (Xeill) v. Williams 

(Anderson) 
PYth.-Lamb (Grater) v. H.M. The King @dams) 
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Bench and Bar. 

The following have been appointed Chairmen of the 
Licensing Committees in the districts named : Mr. .J. 
Miller, S.M. (Pahjatua and Wairarapa) ; Mr. IV. G. 
Riddell, S.M. (Wellington and Hubt) ; Mr. R. M. Watson, 
SM. (Rangitikei and Oroua,). 

--- 

Mr. C. E. Scott, LL.M., Well&ton, has been ad- 
mitted as a Barrister. 

Mr. Claude Lightoller, Solicitor, Sydney, N.S.W., 
and Mr. J. E. Nicholson, Solicitor, Perth, Western 
Ausbralia, have been appointed Commissioners of the 
Supreme Court of Kew Zealand in New South Wales 
and Western Australia respectively. 

Mr. W. G. Fletcher, former Commissioner of Stamp 
Duties at Auckland, has been appointed Secretary to 
the Auckland District Law Society. 

Rules and Regulations. 
Child Welfare Act 1925 : Clliltl Welfare (Forms md Prorednro) 

Supplementary Regulations.--Gazette No. AX, 26th July, 1928. 
Cook Islands Act 1915 : Amendrnrnt to Cl,zuse 28 of Cook 

Islands Treasury Reg~~l;ztions.-Gaze(te No. 62, 9th August, 
1928. 

Copyright Act 1913 : I<ktension to Ronmmlin:-Gnzette No. 
62, 0th hpust, 19211. 

Patents, Designs and Trade-marks Act 1921-22 : Section 144 
of Act to apply to Irish Free State ilti from 6th August 1928.- 
Gazette No. 62, 9th .Iugust, 1928. 

Plumbers Registration Act 1912 : County of Waitemati> de- 
clared a district withill which after six months from 1st Sep- 
tember, 1928, all smitary plunibing to be done I)y persom rcgis- 
tered m&r Actj.PmGnz:~tte Iio C?, 9th ‘t1gurt, 1928. 

Post and Telegraph Act 1908 : Arwrtled regulation prcxrib- 
ing trestnvmt of irrt~g:lllarl> pwted printed papers and corn- 
mercial paper?. Rt-~gu!atiw- pwl1jJ,!t117g l~ubl w: 1011 of I:~tb of 
telephone subscribers without nuthorit y of Minister.-Gazette 
No. 62, 9th August, 1928. 

Samoa Aot 1921 : Ameodmellt 10 Rules of High Court of 
Western Samoa.-Gazette No. 58, 26th July, 1928. 

Weights and Measures Act 1925 : Xrnondmcnt to Weights 
and Measures Regulations 1926.-Gaze~to Ko. 58, 26th July, 
1928. 

- - 

Legal Literature 

Digest of the Land Laws of New Zealand. 
Second Edition : By W. R’. JOURDAIN. 

(pp. 343 : Department of Lands and Survey : Butter- 
worth Ss Co. (Aus.) Ltd., Distributors). 

-- 

One is probably correct in saying that the Land Laws 
of New Zealand rival in complexity and obscurity 
those of any other English-speaking count’ry in the 
world. Mr. Jourdain’s work does not attempt to deal 
with all of these Laws-for the scope of this volume 
is confined to the legislation relating to lands under the 
administration of Lands Boards and to lands in which 
the Crown is interested-but nevertheless he finds it 
necessary to refer to the relevant provisions of some 
seventy-five statutes and their respective amendments. 
Mr. Jourdain’s book is in the form not of a text-book, 
but of a digest ; the provisions of this maze of legis- 
lat’ion are arranged and annot#ated in the alphabetical 
order of their subject matter and the work forms a 
comprehensive index-with full and detailed cross- 
references--to this branch of our law. For example, 
under the title “ Lease in Perpetuity ” we find six 
sub-headings : “ Conditions of Lease,” “ Exchange for 
R’enewable Lease,” “ Acquisition of Freehold,” “ Re- 
duction of Capital Value,” “ Surrender of Lease,” 
“ Transfer of Occupation License,” with the relevant 
st’atutory provisions under each, and, in addition, 
numerous references to other portions of the work. 
The work includes also, in so far as they are relevant 
to the subject mat*ter, the regulations made under t’he 
various Acts, and also references to cases-but of the 
latter, and this is the only criticism a perusal of the 
pages prompts one to offer, one would have liked to 
have found more and to have found them more fully 
treated. This is, however, in comparison with t’he 
volume’s merits, but a slight defect. 

The whole of bhe Land Act is digest)ed, and even if 
the work had stopped there t’here would have been no 
doubt as to its utility, for who can be sure, without 
the most oxhaustive research, a task made all the more 
exact’ing by the inadequate nature of the marginal 
not’es in the Statute itself, of not having o<Ferlooked 
one of its muitjjtudinous sections ‘1 The scope of the 
work is, as pointed out above, much more extensive 
than t,hat, and one has not the slightest hesitation in 
saying that it should prove invaluable, if not indispens- 
able, to all conveyancers. 

----- 

New Books and Publications. 

Roman Law for Students. By Octavious Hall. Price 
9/-. (Stevens & Sons). 

Celebrated Trials. By George Borrow, first compiled 
and edited by George Borrow, and now newly revised 
and edited by Edward Hale Bierst’adt,. Two Volumes. 
Price 55/-. (Jonathan Cape). 

Contracts of Sale C.I.F. 2nd Edition. By ,4. R. 
Kennedy. Price 12/-. (Sweet 85 Maxwell). 

The Unemployment Insurance Acts, 1920-192’7. By 
Albert Crelr,, assisted by R. J. Blackham. Price 1116. 
(Jordan). 


