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” There is all the &qference in the world between a Law 
being ;-n foroe ccnd w l&u being enjkced.” 

--Lord Phillimore. 

Vol. IV. Tuesday, December 11, 1925. No. 21 

Minor Off encee. 

The Auckland Chamber of Commerce is reported in 
the Press to have debated as to whether trivial cases 
brought against motorists should not in future be dealt 
with in a more expeditious manner than at present 
obtains. It was stated that, the enormous a,mount of 
time and money wasted in the issuing and delivering 
of summonses and in attendance at Court by motorists 
and policemen was an economical loss that seemed out 
(jf proportion to the seriousness of the offences. The 
remedy suggested was the introduction of the Continental 
system which was stated to consist in authority to 
traffic inspectors t’o collect on the spot the fines laid 
down and duly scheduled for various minor offences. 
Such criticism together with criticism that has heen 
directed against some recent prosecut,ions under Shop- 
keeping Laws, which have led the “ Evening Post ” 
to ask whether the public was not allowing the law to 
be its master instead of its servant, will probably lead 
to some modification of the present cumbersome 
methods ; but whether the Legislat’ure will he prepared 
to go so far as to allow traffic inspectors to collect 
on the spot the prescribed penalties for minor offences 
is doubtful. 

There is no need to believe that, if any change of 
method is advocated, Lawyers as a class will oppose a 
reform that appears to the lay citizen necessary. The 
Lawyer can have in such a matter no personal interest 
opposed to t,hnt of the lay citizen : he cannot be ac- 
cused either of making money out of appearances on 
the trivial offences referred to, or of desiring to do so. 
The Lawyer who has by reason of his business relat,ions 
with clients to appear for them and explain the cir- 
cumstances concerning such trivial offences loses 
probably more in time and money than any other 
person concerned and undertakes such duty only 
because of the general relationship of solicitor and client 
existing between him and the offender. The Lawyer 
will, however, probably entertain doubts as to whether 
the system proposed will not lead to abuses and to 
questions of perhaps grave difficulty. 

The imposition and collection of fines by traffic in- 
spectors will render such inspectors liable to account 
to a higher authority for all fines imposed and received 
by them. A motorist will not always have in his 
or her possession the amount of the fine imposed and the 
question of subsequent, collection will arise. Again, 
it seems that complete records would have to be kept 
so that those to whom the amount of the fine was of 
no consideration at all could not commit such trivial 

offences with impunity. I f  the invariable fine, for 
instance, for failing to have a rear light was five shillings, 
and a motorist could reckon on that penalty being im- 
posed whether the offence was an isolated instance, 
or whether it was a continued disregard of the regula- 
tion in regard t,o rear lights, due to negligence or per 
verseness, the punishment would under suoh circum. 
stanees, in no way fit the sffenee. If, however, suoh 
a record is kept It does not appear how inspectors 
imposing and collect,ing a fine on the spot can consult 
it. I f  moral guilt is involved in the commission of 
even suoh minor offences as are under discussion, and 
the oircumstanees under which that particular offenoe 
is oommitted vary in each particular case, but the 
penalty is the same in all, then very rough justiae, 
if just& at all, will be the result. 

Professor Jenks has been taken to task for saying 
in his latest book that ” The immense inorease in modern 
law of petty police offencea involving no serious moral 
guilt> has altered profoundly the scope of the doctrine 
of mens ren, and has, indeed, given it quite a new 
meaning.” To t,his view objection has been made on 
the ground t’ha.t Professor Jenks is in fact allowing 
apparent exceptions to a principle of law to obscure 
the principle itself. The doctrine of men.s rea, it is 
pointed out, is in fact intact : moral guilt is a relative 
thing. Every man is presumed to know the law and 
is presumed to be willing to obey it. I f  he willingly 
disobeys it, or is guilty of such negligence that he must 
be taken to have willingly disobeyed it, he has a vicious 
will so far as the State is concerned. Willingly to 
disobey the law involves, on the principle that once 
disobedience is exhibited there is no end to the slippery 
slope, serious moral guilt. In sharp distinction to 
Professor Jenks his critic says : “ The full doctrine of 
mens rea is actually illustrated by petty police offences 
which Professor Jenks regards as involving no serious 
moral guilt,” The critic then goes on : “ One of the 
most disquieting moral signs of the present time is this 
tendency to defy the rule of law in small things. Not 
to carry proper lights on a bicycle is a moral offence, 
since in fact it has involved death on many occasions, 
as each rider knows full well. To drive on the wrong 
side of the road is a moral offence, since the driver 
knows that he may be imperilling many lives by the 
deed.” Consideration then of the nature of these of- 
fences described as minor and trivial does seem neces- 
sary before a procedure relegating them to a category 
with a fixed punishment, and relieving the offender 
from appearance as a delinquent in a Court of Justice, 
should be adopted. 

While the waste of time involved in the present system 
does seem disproportionate the complaint on this score 
should not stand as a rolled up plea. All who are 
detained at His Majesty’s pleasure complain of the 
waste of time ; but in trivial cases where the penalty 
is a fine the inconvenience is in most instances the only 
real punishment, the actual payment being no hard- 
ship at all and no deterrant. Although a complete 
answer to such theoretical objections as can be taken 
to regulated fines imposed and collected by traffic 
inspectors may be obtained from experience of the 
proposed system in other countries, we have not yet 
seen an authoritative statement of its operation and 
until we do we think it well that other methods of 
dealing with these offences should be examined. No 
doubt the Auckland Chamber of Commerce has this 
end in view when it proposed a conference wit,h Mr. 
Hunt, S.M, 
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MAHER Y. JOHNSON. 

Practif%-NQw Trial-Perjury-Action for Slander Alleging 
that DQf6ndaIlt had UlXlted ThQft to Plaintiff-De- 
fendant Pleading Justification-Evidence of Admissions 
by Witness for Plaintiff Aft= Trial that Cfertaiu State. 
merits Made in Witness Box Untrue-Admissions Denied 
by WitnQSS-AdmiSSionS Not SufRcient to Establish Per- 
jurg--(?lear Proof Required-Not Sufficient Evidence of 
Theft to Support Plea of Justification Even if Perjury 
Established-Besult of Trial Not Affected-Dangers In- 
cidental to Granting of New Trial on Ground of Discovery 
of Fresh Evidence - New Trial Refused - Quaere 
Whether Necessary in Order to Establish Plea of Justid- 
cation of a Libel Imputing a Criminal Offence to Prove 
Offence Strict19 as on an Indictment. 

hppcal from an order of Ostler, J., granting a new trial 
upon the ground that a witness had been guilty of such 
‘misconduct as to affect the result of the trial, inasmuch 
as he had committed perjury upon a material matter. The 
action was for slander in imputing to the pl,aintiff the theft 
of two heifers. Justification, inter &a was pleaded, inelud- 
ing an allegation that the plaintiff had also stolen a bull. 
The driving of the hcifors and tho bull from ,a swamp, over 
which the plaintiff had grazing rights, to the plaintiff’s 
farm, by an employee of the plaintiff, was common ground. 

,Thc plaintiff alleged that those animals wore strays and 
that his cmployce, Leslie ‘Bcn,gc, in carrying out his instruc- 
tions to bring in from the swamp to the farm any heifers 
near calving, accidentally included the two heifers; that 
shortly aftor thrir arrival upon the farm the plaint% 
noticed them and gave instructions that they should bc 
returned to the swamp with the next draft of cattle sent 
thcrc, and that oefore this could bc tlonc they escaped from 
the farm ant1 had disapprarctl. As regards the bull the 
plaintiff admitted hc instruct4 the cmployce to 1)rtn.g it ts? 
tho farm, and gave as his reason that it was tlctrlmcntal 
to the other heifers on the swamp to leave it thcrc. The 
bull was placed in one of the plaintiff’s paddocks nlongsidc 
the road, later it returned to tho swamp, and was later im- 
pounded. In support of the plaintiff’s case Benge and his 
brother Douglas Benge gave evidence. The latt(‘r was an 
Cmploycc, not of the plaintiff, but of the defcnflnn:, and 
without any instructions from the plaintiff was helping his 
brother. One, Denham, a witness for the defendant swore 
that the two heifers were removed from the swamp by the 
brothcra Bcngc, and that there were no other cattle taken 
alon,g with them. A verdict having been found for the 
plaintiff it was allcgod that Douglas Benge made several 
statements conflicting with the evidence he had given in 
Court. The allegations were supported by affidavits of pcr- 
sons to whom the statcmcnts wcrc made. The integrity of 
some of those witncsscs was beyond question. Douglas 
Bcnge on affidavit dcnicd the admissions attributed to him. 

C. A. L. Treadwell for appellant. 
COUSinS for respondent. 

REED, J., delivering the judgments of Reed, Adams, and 
MacGregor, JJ., said it was impossible to accept the statc- 
ment of Douglas Bcngc denying the admissions attributed 
to him. The standing ant1 charnratcr of some of the wit- 
ncsses who deposed to his stntcnlents carried conviction of 
the truth. It w,as submitted on behalf of the defendant 
that it was proved by the admissions that Douglas Benge 
committed perjury in the witness box, and that this was 
misconduct on the part of a witness within the meaning 
of the rule. In support of that contention the case of 
Garnaut v. Bennett, 29 N.Z.L.R. 565, was cited. $n that 

case Edwards, J., hold that the evidence upon affidavit of 
several persons who deposed to an admission by a witness 
of having given false evidence at the trial was sufficient- 
in spite of the denial upon affidavit by the witness of 
having made such statements--to justify the conclusion that 
the witness had been guilty of misconduct at the trial, and 
he qranted a new trial. With all respect it was diffioult 
to understand the reasoning. Why should a statement made 
by a witness, after the trial, that what he st,ated in the 
witness hox was untrue, be any &ore entitled to oredlt 
than hia sworn evidence in the wifnees box? Why should 
a successful litigant be put to the risk and expense of a 
new trial because a witness, actuated possibly by ulterior 
motives, ohose, after a trial, to go back on the evidence 
given by him in the witness box? If new trials were to ho 
granted on the bare admission made by a witness that he 
gave false evidence in the trial, a most dangerous opening 
would be made for unscrupulous litigants. The witness 
risked nothing; if a new trial took place he had only to 
adhere to his original evidence in the witness box and 
either deny the statement attributed to him, or, what was 
perhaps safer, to .admit that he had made the statement but 
that it was untrue. In Hip Foong Hong V. H. Neotia and 
Co., (1918) A.C. 888, the Privy ‘Council paid no at,tention 
on an application for a new trial, to the affidavit of a 
witness denying his evidence at tho trial. Lord Buckmaster 
delivering the opinion of the Judicial Committee said (p. 
893) :-“ The affidavit of the other witness cannot be trusted. 
A man who says one thing on oath at a trial and contra- 
dicts it by his bare oath subsequently on an affidavit cannot 
expect that much credence will bc given to the latter asser- 
tion which proves that his former evidence was false.” 
How much less then was a Court justified in acting upon a 
bare statement unsupported by oath, and indeed denied upon 
oath. In Aliken v. Howell, 1 N. & M. 191, two witnesses 
deposed upon affidavit that the principal witness at tho 
trial had, since the trial, admitted to them that a certain 
bill of oxchangc had not been ,given in discharge of a 
gambling debt, whereas at the trial he had sworn it had 
been, which had resulted in a verdict for the defendant. 
Other persons made affidavits that it had not been given 
in discharge of a gambling debt. The xl-itncss denied the 
allcgcd admission and confirmed the cvidcncc which hc had 
given at the trial. The Court of Queens ‘Bench, consisting 
of four Judges, rcfuscd an application for 3 new trial. In 
Thurtell v. Beaumont, 1 Bing. 339, and Seeley v. Mayhew, 
4 Bing. 561, and Hampshire v. Harris, 3 Jur. 980, the Courts 
rcfuscd new trials cvcn though true bills had been fount1 
by Grand Juries against the witncsscs whosc cvidcncc was 
complaiucd of. Those no doubt \yerc old eases, but lvith 
the exception of Garnaut v. Bennett (cit. SZ~P.) and Hip 
Foong Hong’s case (cit. sup.) their Honour’s wcrc’unawarc 
of any modern decisions on the question. Those cases in- 
dicated how jealous the Courts were of grantin,g new trials 
on the ground of alleged perjury by a witness unlrss that 
perjury were clearly cst,ablishctl. It might be said that in 
the present case there was the cvidencc of Dcnholm, which 
if believed, proved perjury by Douglas Benge. No doubt 
that was so, but the jury had that evidence before them 
at the trial and also had the direction of the learned Juclgt\ 
that they mi.ght if they chose disregard the evidence of 
Douglas Bcngc whoso general evitlencc was unsatisfactory 
and was not believed by His Honour. As opposed to Den- 
hOhI the jury had tho evidcncc of Leslie Bonge. Douglas 
BCII~C was both bcforc and at the time of the trial as well 
as when the statements were made, an employee of the 
defendant. He was also a nephew of the plaintiff. He 
was very aVerso to giving evidence in the case at all. It 
was only in cross-examination on behalf of the defendant 
that he gave the evidence that there mwc “about a dozen” 
cattle altogether taken off’ tho swamp when the bull and 
hcifcrs in question were removed. It was that very stato- 
mcnt with regartl to the number of cattle removed, rlicitcd 
in cross-cxarllination, that hr hsd since stated to frientls 
of the defendant was not true. It was not at a11 an un- 
justifiable inference that he wished to run with the hare 
and hunt with the hounds, and that, ignorant of the possible 
consequences, he thought that the c.aso having been eon- 
eluded he was at liberfy to make any statements that might 
plcasc his employer and enable him to retai=ip his employ- 
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ment. For those reasons their Honours thought the infor- 
mation before the Court fell far short of what was required 
to establish that Douglas Benge committed perjury in the 
witness box, and therefore was insufficient to warrant the 
grant of a new trial. 

Adams, J. 
Ostler, J. 
Blair, J. 
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October 2, 3, 4; 12, 1928. 
Wellington. 

There appeared t,o their Honours, however, t,o bc a still 
more fatal objection. For the rule to apply it must suffi- 
ciently appear that the misconduct, if proved, affected the 
result of the trial. The particular evidence, which it was 
alleged was perjured, was relevant to only one issue, justi- 
fication. If there was no sufficient evidence to warrant the 
Judge leavin,g to the jury the question as to whether the 
plaintiff stole the heifers-which the defendant said he did 
and endeavoured to justify the statement--then the mis- 
conduct alle,ged could not have affected the result of the 
trial. Their Honours reviewed at length the evidence as 
regards the theft of the heifers and cited the statement in 
Qatley on Libel and Slander, (659) : ((Where the libel 
charges the plaintiff with having committed a criminal 
offence, the defendant to succeed in his plea of justification 
must (it is submitted) prove the commission of the offence 
charge’d as strictly as if the plaintiff was bei.nz tried on 
indictment for it, i.e., beyond a reasonable doubt.” Phc 
authorities were not, however, unanimous that such nor- 
ticul,arity of proof was required. The Full Court of south 
Australia in Brown v. McGrath and Others, (1920) R.A.S.R. 
97, examined the English cases up to that data with the 
result that the learned Judges felt bountl by an admittctllv 
obiter dictum of the Privy Council in Doe d. Dsvine V. Wil- 
son, 10 Moore P.C. 502, combined with the ~l~~ci~,io:l ,lf the 
House of Lords in Cooper v. Slade, 6 H.L.C. 746, to hold 
that a jury in a civil case where the commission of a 
crime by a party to the proceedings was in issue, might 
decide that issue on the balance of probabilities, and it was 
held that a direction to the jury by the Judge in thr Court 
below that it was their duty “to be satisfied that the crime 
is as fully substantiated in this case as would warrant YOU 

finding the plaintiff ,guilty of the particular crime if he were 
upon his trial” was a misdirection, and a new trial was 
ordered. To arrive at that conclusion the Court, of ncces- 
sity, had to hold that Park, J., misdirected the jury in 
Thurtell v. Beaumont, 1 Bing. 339, althoegh his dlrcction 
was unanimously approved by the Court of Common Picas. 
The text writers were, their Honours stated, divided in 
opinion; Taylor on Evidence (11th Ed.) 116, and Stephens on 

Evidence (9th Ed.) 108, wore of opinion that criminal 
charges arising in civil proceedings must bc proved with the 
same strictness :as a charge upon indictment. Phipson on 
Evidence (Gth Ed.) 10, came to the conclusion that the 
weight of opinion was contra, the reasons for the criminal 
rule bein,g inapplicable in civil cases. It was unnecessary 
to decide the question in the present. ensc for it was clear 
that, even applying the test of prepondcr,ancc of evidence, 
thcrc was no evidence upon which a jury could reasonably 
find that the plaintiff had been guilty of theft. Thcrcforc, 
even upon the assumption that Douglas Bengc was guilty 
of misconduct as a witness, it had not been shown that 
the result of the trial was affected. 

Counsel for the defendant further submittecl that Ostler, 
J., ought to have (granted a new trial upon tho ground 
either (1) that material cvidcnco had been discovered since 
the trial, or (2) that the verdict was against the weight 
of evidence. The learned Jud,ge refused an order upon 
those grounds and their Honours saw no reason to differ 
from his opinion. As regards the latter ground there was 
direct cvidenee of slander, which the jury were entitled to 
believe, and the plea of justification failed. As regards the 
former the affidavits filed disclosed th,at in the event of a 
new trial new and irreconcilable evidence would bc called 
on both sides. The mischief was obvious. See Orbell v. 
Mossman (1927) G.L.R. 1Gl. Their Honours were thcreforc 
of opinion that a new trial should not bc granted. 

Blair, J., dissented. 

Appeal allowed. 

Solicitors for appellant: Treadwell and Sons, Wellington 
Solicitors for respondent: C. H, Hain, Wellington. 

JOHN BURNS & CO., LTD. v. 9.9. CANADIAN EXPLORER. 

Sllipp!ngVBill of Lading-Wire-Uorrosion on Voyage- 
Liability Of Shipowners for Damage-Whether Damage 
Due to “Rust’” within Exception in Bill oi Ladfng- 
Onw of I?rooP-2nwfllcie& Evidenoe ot Negligence. 

Appeal from a judgment of MacQre~o~, J., reported an& 
p. 169, where the faots are suffioiently stated. The learned 
Judge held (1) that the respondents had proved prim0 && 
that the damage complained of came within the exaepted 
risk of rust; (2) t,hat appellant company had not discharged 
the onus of proof which was thereby shifted on to it of 
proving that the rust was caused by any negligence on the 
part of respondents or their servants, and gave judgment 
for respondents. 

Richmond for appellant. 

Rogerson for respondents. 

OSTI,ER, J., delivering the judgment of the Court said 
that the first contention of Counsel for the appellant was 
that the damage to the wire was not “damage consequent 
upon rust” within the meaning of the exception in the bill 
of lading. Their Honours were satisfied, however, that re- 
spondents proved in the Court below, at least prima facie 
that the damage was within the exception of rust. The 
appellant in the first place did not seek to do more than to 
prove that the wire was shipped in good condition and that 
when landed it was damaged by rust. It reserved its evi- 
dencc as to the cause of the damage until respondents had 
given evidence in answer to its prima facie case. It thus 
threw the onus on to the respondents of proving that the 
damage came within the exception. The respondents then 
put in the bill of lading. In the opinion of their Honours 
that alone would have been sufficient together with the evi- 
dence called by the appellant to have established a prima 

facie case that the damage compliained of was within the 
exception of rust. If the respondents had merely put in the 
bill of lading, and no further evidence had been called on 
either side, then it was clear that the duty of the Court 
would have been either to nonsuit the appellant or to give 
judgment against it: see Mills and CO. v. Shaw Savill and 
Albion, 10 N.Z.L.R. 153. Their Honours agreed with the 
argument in so far as to say that the exception of “rust” 
must refer only to rust caused by atmospheric corrosion, but 
they aid not agree that the onus rested on the ship to prove 
that rust was caused by atmospheric corrosion to bring itself 
p&ma facze within the exception of rust. If that contention 
was sound, then a ship relying on the exception of ‘(break- 

age ” would have to prove not only the breakage, but would 
have to cxcludo the possibility of such breakage being due 
to the ship’s ncqligence. That was entirely contrary to the 
well established rule laid down in The Glendarroch, (1894) 
P. 226, that once the damage was apparently within the 
exception the onus was shifted to the owner of the goods 
to take the case out of the exception. But the respondents 
went further than mcrcly to put in the bill of lading. They 
called evidence to prove that the wire was of the poorest 
quality ; that the zinc covering was so thin as barely to 
cover the naked steel; that the amount of zinc was no more 
than one-third of an ounce to the square foot; that the 
coating was so thin that it was impossible to prevent the 
wire from rusting if it got wet; and that when shipped in 
the depth of the Canadian winter, at E very low tempera- 
ture, it was impossible to prevent moist sea air subsequently 
travelling down tho ventilators and condensing its moisture, 
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which contained sea salt, on the cold surface of the wire. 
It was claimed that that was the cause of the rust. That 
was the evidence of Sir. Page, a scientist of repute, called 
by respondents. Their Honours thought therefore that the 
judgment in the Court below was right in holding that at 
the close of respondents’ evidence they had brought them- 
selves at least pdnaa. J&e within the exception of rust, and 
that by that evidence the onus was shifted back on to 
appellant company to prove circumstances taking the damage 
out of the exception. The appellant seemed to have accepted 
that view for it then proceeded to call evidence in an en- 
deavour to prove that the rust was not caused by oonden- 
sation of moisture from sea air. 

The principal witness for the appellant was Professor 
Worley, whose evidence the Court reviewed at length. That 
was the only evidence called to rebut the p&no facie case 
made by respondents and was that the damage was caused 
by salts of sea water. It was true that it was stated that 
an excess of calcium sulphate was found, but there was no 
evidence whatever that calcium sulphate would cause rust 
either alone or in combination with sea water or sea salts. 
Their Honours upon considering the evidence in that con- 
nection thought that the presence of an excess of calcium 
sulphatc might be ignored as havin,g retally no bearing on 
the matter. The fact that it was found among the products 
of corrosion was no proof whatever either that it caused 
or contributed towards causing corrosion, or even that it 
was present when the corrosion took place. There rcm,ained 
the evidence that the damage was done by sea salts. It 
was well known to Professor Worlcy and his Counsel that 
where damage had bc’en caused to Cans&an wire shipped 
in winter on former occasions, that damage had been caused 
by tho sea salts carried in the moist atmosphere of the Gulf 
Stream, which moisture contlcr~sed when it c:amc in contact 
with the cold wire in the hold, and depositctl the salts in 
solution on the wire. It seemed to have been common 
#ground in the case that sea water contained fifty times as 
much salt as contlensed moisture from sea air, and conse- 
quently it was contcndcd by appelllant company that seeing 
that as much salt was found on the three strands of wire 
examinei by Professor Worley as would be contained in 
twenty drops of water, it would require a 1,000 drops of sea 
moisture, or about half a cupful to deposit tho amount of 
sjalt found in the analysis. It was claimed that half a cup- 
ful of water could not hang on to a foot of wire and cvap- 
orate from it, leaving the salts behind; that if there were 
successive condensations with the variations of temperature 
the water hanging to such foot of wire would bc washetl 
away with its salt content still in solution, and therefore 
the only conclusion was that the damage was not caused 
by sea moisture. The appellant thcrcforc claimed that by 
such proof it had discharged the onus which had been shifted 
to it provinq facts consistent with negligence on the part 
of respondents or their servants, and therefore, in the ab- 
sence of further explanation by the ship it was cntitlcd to 
judgment. It relied on the following passage in Scrntton on 
Charter-parties, 12th edition, 275, as correctly stating the 
law-“If, when loss or damage has occurred, the goods 
owner proves facts as to the cause of thr loss which arc 
consistent with neg’igenrc on the part of the shipowner 
or his servants, but such evidence leaves it in doubt whether 
the actual cause of the loss or tlamagc was such ncgligcncc, 
the onus is upon the shipowncr to pro\Tc that the loss was 
not due to negligence.” Counsel for the respondents 
claimed that that was not an accurate statement of the law, 
ant1 was not borne out by the authorities. He claimed that 
it was only whcrc the owner provccl facts consistent with 
negli,gence, but that through some omission or ncgligcnce of 
the ship it was left in doubt whether the loss was due to 
its negligence, that the onus shifted to the ship. It was 
true that in Travers v. Cooper, (1915) 1 K.B. 73, that 
secmcd to have been the ground of the decision. But that 
caase old not contain ~a complctc statement of the law. The 
leading ease of Czech v. General Steam Navigation Co., L.R. 
3 C.P. 14, was relally an illustration of the rule. The passage 
quoted had been accepted as a true statcmcnt of the law 
in S.S. “ESSCZ” v. Mason Struthers and Co., (1922) G.L.R. 
471, in Leighton v. General Steam Navigation Co., 130 L.T. 
OG2, GGG, and in the judgment of the Court below, It was 

merely an applioation of the principle which ran through 
the law applicable to all civil cases, viz., that they must 
be decided upon the balance of the probabilities. If the 
owner provetl farts eonsistrnt with the ship’s negligence hc 
thcrcbp rendered it probable that that was the eauso of the 
damage, and thus shifted the onus. In their Honours’ 
opinion the passage quoted was a correct statement of t4e 
law. 

The question remained whether the appellant company had 
proved facts consistent with the neghgence of the ship. In 
the opinion of the Court it had failed to do so. The evi- 
dence was, in their Honours’ opinion not sufficient to prove 
that, while the wire was in the ship, soa water (as sea 
water and not as sea moisture) was allowed to come into 
contact with it. The evidence went no further than to show 
that from the fact of the finding of a larger proportion of 
sea salts than he had previously found, Professor Worley 
was confirmed in his original assumptions that sea water 
had come into contact with the wire. It had not only not 
been proved, but it had been disproved, bp the evirlence 
relied on that the damaTe could have been caused by com- 
mercial salts in solution. A suggestion that the salt solu- 
tion might have come from hardwood dunnage which might 
have been used on a previous voyage in the storage of 
salted hides carried by the ship was proved by the evidence 
relied on to have been without foundation. Professor Wor- 
ley said that the composition of the salt used on hides was 
not the same as that found in sea water. In fact the only 
contention that Counsel for appellant company could put 
forward legitimately on the evidence of Professor Worley 
was the contention which he felt constrained to abandon at 
the opening of his case, viz., that tho damage was doue 
by sea water. That contention was abandoned because of 
the strength of the evidence taken on commission that no 
sea water could have got into the hold. It was common 
ground that sea salt could have reaehcd the wire through 
condensation of sea moisture. In their Honours’ opinion, 
in view of the evidence that no sea water got into the hold, 
the experiments conducted by Professor Worlcy were not 
extensive enough to exclude the more probable explanation 
that, in spite of the quantity of sea salt found, it was due 
to the condensation and subsequent evaporation of sea mois- 
ture. It might well be that there would be successive con- 
densations, and sufficient moisture might be condensed to 
cause water to drip from the top coils on the lower ones. 
The coils had bcon roughly sprayed with oil by the manu- 
facturcrs just before shipping, which seemed to have been 
an innovation, and ialso implied an admission by the manu- 
facturers that the coating of zinc was not sufficient in itself 
to protect the wire from rust during the voyage. It might 
well be that the closcncss with which tho wire was wound 
and the presence of the oil would cause the lower portrons 
of at least some coils, which were stowed at an ang!e, to 
retain half a cupful of water, which would drip from coils 
higher up on the pile. That quantity of water on evapora- 
tion would leave as much sea salt as was found by Professor 
\Vorlcy. Their Honours thought that was much the most 
probable explanation of the excess of sea sldlts fountl, and 
the Court was conflrmetl in that opinion by the fact that 
I\lr. l’age, an expert as highly qualified as Professor Worley, 
was of opinion that was the best explanation of the damage 
in sight. Their Honours thercforc thought that the judg- 
ment of the lcarncd Judge in the Court below was right 
in holding that the respondents havin!g proved prima facie 
that the tlaumgc came within the exception of rust, the 
appellant did not tlischargc the onus of proof which then 
shifted to it of proving that either the damage was not 
within the exception, or that the ship had been guilty of 
negligence. 

Bppeal tlismisscd. 

Rolicitors for appellant: Buddle, Richmond, and Buddle, 
Auckland. 

Solicitors for respondents: NicQXson, Gribbln, Rogersol 
and NioQolsop, Auckland, 
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Administration-Executor-Commission-Extra Remuneration 
Allowed to Executors on Account of Work Involved in Dis- 
tribution of Half-share Residue Bequeathed to Charities-No 
Jurisdiction to Order that such Extra Remuneration be Charged 
Against Share Bequeathed to Charities-Administration Act, 
1908, Section 20. 

Motion under the Administration Act, 1908, for an order 
adopting and confirming the RcRistrar’s report as to the re- 
muneraiion that should be paid to the executors in the estate of 
one Lissie Rathhone, deceased. The estate was of tile approxi- 
mate value of E2ti0,OOO. Uy the terms of the will the residue 
was to 1)~ equally divided between the children of the testatrix 
on the one hand, a,nd cha,ritios, to be selected by the exerutors, 
on the other. The Registrar had in his report directed that 
considering the volume of work done with regard to the dis- 
tribution to charities an extra remuneration of 1”; (E8XO 15s. Od.) 
011 the amount so distributed should bo allowed to thr executors. 
The question raised was whether tho Court had jurisdiction 
to make an order as contended by counsel for the children of the 
deceased, directing that such ext,ra allowance should be a special 
charge against the share bequeathed to cheritios. 

Sir John Findlay, K.C. and Wiren for children. 

Myers, K.C. and Kennedy for executors. 

Taylor for the Attorney-General, 

REED, J., said that the statutory authority under which the 
Court acted was Section 20 of the Administration Act, 1908. 
That section did not create a new jurisdiction ; it only provided 
a more summary procedure for the exercise of a jurisdiction 
that was always inherent in a Court of Chancery, and which was 
still inherent in the Supreme Court-Warnock v. Jones, (1925) 
G.L.R. 189; Nissen v. Grunden (1912) C.L.R. 297, 307. The 
difficulty was whether or not the remuneration allowed by the 
Court to an executor could be ordered to be paid out of a par- 
ticular bequest). Section 20 did not give t,he power ; the words 
“ the assets of a deceased person ” meant the general aspets 
available for the payment of administration expenses of which 
a,ny allowance made to an executor was a part-Williams on 
Executors, 11th Edn. 763. The testatrix bequeathed one half 
of the residue of her estate to charities. Until all the administra- 
tion expenses were paid it was impossible to arrive at the amount 
of the residue-see per Jessel, M.R., in Trethewy v. Helyar, 
4 Ch. D. 53, 56. To hold that t,here was power to charge that 
half of the residue with an administration expense would be to 
override the expressed intention of the testatrix, just as much 
as if an order were made charging a specific devise with the 
payment of an executor’s remuneration. Sir John Findlay had 
cited Forster v. Ridley, I De G. J. & S. 452, in support of his 
contention that the Court had jurisdiction to make an order 
of the nature sought, hut, that case, as His Honour read ic, 
was against that contention. The remunrration in that case 
was granted on account of the special services rendered by tbo 
executors in carrying on a farm, part of the estate of the tast,ator, 
but the order was for payment outs of the test,ator’s personal 
estate. Counsel had not been able to cite any case in which 
the remuneration to a,n executor had been made payable out 
of a specific bequest on account of its benefiting by the work 
of the executors. His Honour did not think, therefore, that there 
was any jurisdiction to order tllat the ;tWO 15~. Ocl. be paid out 
of the share bequeathed to charities. 

Registrar’s report adopted and confirmed. 

Solicitors for executors : Luke and Kennedy, \~ellington, 
agents for Lee, Mackie, Harker and McKay, Waipawa. 

Solicitors for children : Findlay, Hoggard, Cousins and Wright, 
Wellington. 

Solicitors for Attorney-General : Crown Law Office. 

--- 

MacGregor, J. October 16 : 20, 1928. 
Wellington. 

DEALY v WELLINGTON CITY CORPORATION. 

Municipal Corporation-Power to Take Land for Street Widen- 
ing Purposes-Land Taken must be bona-fide “ Required ” 
for Street Widening Purposes-No Power to Take Land Not 
Abutting on Street for Purpose of Reeouping Adjoining Owner 
Whose Lands Compulsorily Taken-Construction of Statute 
so as to Prevent Undue Interference with Private Rights- 
Municipal Corporations Aet, 1920, Section 192-Wellington 
City Empowering and Amendment Act, 1927, Section 5. 

Motion for an injunction to restrain the defendant Corporation 
:rom compulsorily ta,king a small strip of freehold land belonging 
.o the plaintiff. The defendant Corporation had given notice 
:o the plaintiff under the Public Works Act, 1908, of its in- 
:ention to take from him t,he strip of land in question, ostensibly 
‘or the purpose of widening Thorndon Quay. The plaintiff’s 
and however, did not, front or abut) on Thorndon Quay, hut im. 
mediately in front of plaintiff’s land there was a section of 
and belonging to one Khouri, which had a frontage to Thorndon 
Quay, and- separated plaintiff’s land from that street. By the 
same notice the defendant Corporation had also given notice 
>f its intention to take the whole of Khouri’s property, which 
apparently was taken in two pieces (1) the strip actually front- 
ing Thorndon Quay, and (2) the back portion (immediately in 
front of plaintiff’s property). The front strip of land taken from 
Khouri corresponded precisely in area with tile strip of land 
taken from the plaintiff, WC~ it was admitted by the defendant 
that it took t,he strip of land in question from the plaintiff in 
Drdor to be able to hand it over to Khouri in exchange for the 
front strip taken from him for widening the street, so that his 
land in future might corrcspond in area with his entire original 
section fronting Thorndon Quay, thus largely ‘reducing any 
compensation payable to Khouri for his land. 

C.A.L. Treadwe!l for plaintiff. 
O’Shea for defendant Corporation. 

MACGREGOR, J., said that it was contended on behalf of t,he 
defendant Corporation that the necessary statutory authority 
for its action was to be found in Section 192 of the Municipal 
Corporations Act, 1920, and more especially in Section 5 of the 
Wellington City Empowering and Amendment Act, 1927. 
His Honour read the relevant portions of those sortions. Both 
of those sections had evidently been enacted with the same 
object in view, i.e., to give the Corporation adequate powers 
of acquiring land for the purpose of constructing a new street 
or widening an existing street. By Section 192 that power 
was given in general terms wllich were obviously very wide, 
but by Section 5 the same power of taking land was to some 
extent defined and made more specific. It was clear, however, 
that in either event the power of taking land for street-widen- 
ing must be exercised “ for the purpose of ” widening the street 
in question, or “ in order to ” widen an existing street). In other 
words, no such taking of land could be justified by the statutes 
referred to, unless it were taken either “for the purpose of ” 
widening a street or “in ordrr to ” widen a street. Could. it 
then with truth be said of the plaintiff’s strip of land in the 
present case that it was taken by the defendant Corporation 
for either of those purposes ? In considering that question 
it was necessary to keep in mind the words used by Earl Loreburn 
in Marquess of Clanricarde v. Congested District Board for Ire- 
land, 79 J.P. 481, to the effect that when an administretivo 
body was authorised by statute to take land compulsorily for 
speclfled purposes, the Court would interfere if it used those 
powers for different, purposes. In the present case the local body 
had proposed to take for street widening purposes three pieces 
of land (1) the narrow strip fronting Thorndon Quay owned by 
Khouri. (2) the back or remaining portion of Khouri’s section, 
and (3) the narrow strip of the plaintiff’s land behind Khouri’s 
section corresponding in area with the front strip acquired from 
Khouri himsolf . The immediate question was whether the third 
strip of land was in point of fact acquired “ for the purpose of ” 
widening Thorndon Quay ? Somewhat similar questions had 
from time to time arisen m England. The cases on the subject 
were conveniently summed up in 6 Halsbury, 21 et ,ve~., where 
it was laid down (p. 21) that the promoters of an undertaking 
could not take or interfere with any particular piece of land 
unless it were clear from their special act that they were author- 
ised to do SO. 
ing with 

His Honour quoted the statement at p. 25 deal- 
“ land taken for recoupment and exchange ” where 

the effect of the oases dealing with the precise question involved 
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n the present case was summarised. In the present case the 
defendant Corporation claimed broadly that under its local 
act of 1927 (Section 5) it was empowered for the purpose of 
“ recoupment ” or otherwise t,o take “any land to any depth 
on either or both of the sides ” of Thorndon Quay, whether 
or not such land was required for street-widening purposes. 
His Honour thought that such a bold claim was not justified 
by the language of Section 5. It certainly went beyond the 
terms of the statutory notice of intention to take the very land 
in question given by the Corporation itself. It appeared to His 
Honour t,hat the taking of the whole of Khouri’s land might 
be justified by the terms of the notice, but not the taking of the 
plaintiff’s land at the back thereof. That particular piece of 
land was not in fact “ required to be taken ” for the purposes of 
street widening. It was in truth “required to be taken” for 
the sole purpose of “ recoupment.” His Honour did not think 
such a taking could be justified either under the general Act 
of 1920, or under the local Act of 1927. In the case of Khouri’s 
land the front strip was taken as being the land actually “ re- 
quired ” to widen Thorndon Quay, and “together with” it 
was taken further back, land of greater depth but forming part 
of the same property. That second piece of land taken from 
Khouri presumably would come within the terms of Section 
192 (1) of the Act of 1920, and might in whole or part be disposed 
of subsequently as a “ surplus area” under Section 192 (2). 
His Honour was, however, unable to see how the plaintiff’s land 
could be said in reason to be required “ for the purpose of ” 
widening Thorndon Quay, in the whole circumstances of the 
present case. Having arrived at that conclusion on the facts, 
it, appeared to His Honour t,hat he should, if possible, so construe 
the relevant statutes as to prevent undue interference with the 
rights of private property-owners in a city-see Gard V. The 
Commissioners of Sewers of the City of London, 28 Ch. D. 486, 
per Baggallay, L.J. (p. 606) and Bowen, L. J. (p. 511). 

Injunction granted restraining the defendant Corporation 
from taking the plaintiff’s land. 

Solicitors for plaintiff : Treadwell & Sons, Wellington. 
Solicitor for defendant : City Solicitor, Wel!ington. 

-- 

Smith, J. October 15; 20, 1928. 
Auckland. 

DE RENZY v. CLAXTON. 

Mining-Application for Mining Privileges-Priority-Application 
for Special Claim Not Entitled to Priority over Earlier Appllca- 
tion for Prospecting License-Applications Filed in Respect of 
Same Subjectmatter-Mining Act, 1920, Sections 73 (g, (h), (l), 
169 (0). 

Appea,l from decision of the Warden’s Court at Thames. 
The respondent filed an application for a prospecting license 
on 2nd September, 1927. The appellant on 19th September, 
1927, lodged an application for a special quartz license and also 
filed an objection to the respondent’s application. On 29th 
September, 1927, the respondent filed an objection to the ap- 
pellant’s application. Both sets of applications and objections 
were heard at the Warden’s Court, on 19th October, 1927. The 
Warden held that there were before him two applications filed 
in respect of the same subject-matter within the meaning of 
Section 169 (c) of the Mining Act, 1926, and that the respondent, 
being the prior applicant,, had the superior right. He therefore 
granted the applicatdon of the respondent and dismissed that of 
the appellant. 

Hogben and Fotheringham for appellant. 
Clendon for respondent. 

SMITH, J., said that the object of Section 169 (c) was to 
give priority to the person who first marked out in the prescribed 
manner the mining privilege for which he applied of whatever 
kind it might be. That object was by the terms of Section 
169 (c) subject to the specific provisions elsewhere contained 
in the Act with respect to specific applications. There was no 
provision in the Act which required that an application for a 
special claim should have priority over an application for a 
prospecting license by virtue of the superior quality of a special 
claim as a mining privilege. His Honour thought, therefore, 
that the words “two or more applications filed in respect of 
the same subject-matter ” in Section 169 (c) meant two or more 
applications for a mining privilege, of whatever kind each or 
any of them might be, in respect of the same land, and if they 
overlapped as to a portion of the land only, then in respect of 
that portion. His Honour thought that such construction 

I 

-/ 

was also borne out as regards prospecting warrants and ordinary 
prospecting licenses by the provisions for the grant of A fresh 
prospecting warrant or a fresh ordinary prospecting licenre 
upon the expiry of the previous warrant or license-Section 
73 (g) and (11). Under those provisions the applicant, comply-a 
ing with the conditions of Subsection (11) had, in His Honour s 
opinion, under Subsection (11) priority over all other applica- 
tions for mining privileges, including prospecting licenses and 
claims. Having obt)ained a new license by virtue of the priority 
conferred by those provisions, he was then entitled under 
Section 73 (1) to priority in obtaining any other mining privilege, 
including a special claim, in priority to any ot,her person in 
respect of the land to which bis prospect,ing license related, 
subject, however, to such conditions as were prescribed. One 
of those conditions was contained in Rule 14 of the Regulations 
under the Mining Art, 1926, under which he must either take up 
any mining privilege (including a special claim) applied for by 
some other person, or risk the loss of his prospecting license 
Sections 73 (g) and (h) showed, in His Honour’s opinion, that 
the holder of a fresh prospecting license was entitled, if he so 
wished, to maintain his priority against other applicants for any 
class of mining privilege. It would be strange if Section 169 (c) 
were to be construed in such a way as to destroy rights of priority 
in respect of an original application. So long as priority of 
application obtained the applicant ought to have the oppor. 
tunity of showing that he could comply with the conditions 
just as the applicant for a new license in succession to an old 
license might retain his priority upon complying with the 
formalities prescribed by Section 73 (h) (i) and (ii), and upon 
showing that he had compbed with the conditions of his previous 
license-Section 73 (h) (iii). Moreover, by Se&on 169 (f), 
every application retained its priority until such application 
was granted or refused or withdrawn. There being no specific 
provisions in the Act giving applications for special claims 
priority over applications for prospecting licenses when bot,h 
come before the Warden for determination, His Honour 
thought that Section 169 (c) applied and that the Warden was 
bound to determine priority of application in favour of the 
respondent. His Honour thought that Rule 14 by its terms 
contemplated the application for some mining privilege in respect 
of land comprised in an existing prospecting license. The ap- 
plication must, His Honour thought, be made after the prospect- 
ing license had an existence. The Magistrate was right in 
dismissing the appellant’s application. The appellant had his 
remedy under Section 73 (1) and Rule 14. 

Appeal dismissed. 

Solicitors for the appellant. : Fotheringham and Wily, Auck 
land, agents for A. G. Bryan, Thames. 

Solicitors for the respondent : Clendon and Vollemaere, Thamce 

Smith, J. September 14 ; October 6, 1928. 
Wellington. 

IN RE WHITMORE (DECEASED), BLACK v. JAMES. 
___- 

Administration-Administration Bond-Assignment for Breach 
of Condition-Principles Upon Which Court Exercises Dis- 
cretion-whether Breach prilna facie Established-Applicant 
a Solicitor who had Obtained Judgment Against Administrators 
for Costs Incurred by the Estate Since Death of Deceased- 
Whether Applicant a Proper Person to Whom Bond should be 
Assigned-Former Suspension of Solicitor Not a Valid Ob- 
jection-Possibility of Interest Being Adverse to Duty- 
Assignment Refused-Administration Act, 1903, Sections 
21, 24. 

Summons calling upon the administrators of the estate of 
G. S. T. Whitmore, deceased, and the National Insurance Com- 
pany of New Zealand Limited as surety upon the administration 
bonds given by such administrators to show cause why the 
administration bonds should not be assigned by the Registrar 
to the plaintiff as trustee for all persons interested on account 
of breach of the conditions of the bonds. G. S. T. Whitmore 
died on 3rd November, 1920, leaving a will disposing of his 
property, but omitting the appointment of an executor. The 
deceased died a widower and left him surviving four children. 
His property consisted almost entirely of interests in land in 
the Gisborne District and the stock running thereon. He, 
however, assumed erronously in his will that he was the owner 
of a farm in South Africa. He specifically devised his land 
to his children and grandchildren by name. On 30th August, 
1921, a motion that letters of administration with the will 
annexed be granted to the defendants James and Fish W&S filed 
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in the Supreme Court. The plaintiff, then a so!icitor prnctising 
in Auckland, acted as solicitor in connection with the application. 
As the application wa.s opposed the Court) ordered that. the 
question of the right to letters of administration be tried by 
action. Letters of administration with the will annexed were 
eventually granted to the applicants on 27th June, 1922. Each 
administrator and the National Tnsurance Company of New 
Zealand Ltd., as surety, then gave a bond in the usual form 
in the sum of %5,000. Little was, however, done to advanre 
tJ~e administration of the estate. No inventory had been filed 
even on 5th December, 1922. The stamp accounts were not, 
declared until October, 1921, and were filed in December of that 
year. The real and personal estate was dxlared at 24,975, 
and after deduction of debts a balance of $2,045 was sJlown. 
Although the estate was in July, 1925, assessed for duty, the 
duty was not paid, and the letters of a,dmin&ration were not 
uplifted from the Stamp Office. The sums collected by the ad- 
ministrators on behalf of the estate since the testator’s death 
did not) exceed 2300. The reasons given by the administrators 
for the delay was that tile position of the estate was involved; 
that the greater portion consisted of tutdivided intern&s in blocks 
of native land only one tit,le being held by the deceased in his 
own name absolutely : and that exhaustive enquiries were 
necessary in South Africa to ascertain whetller the deceased 
possessed any interest in property there. They also claimed that 
they had no liquid funds to enable them to uplift the letters of 
administration, to make enquiries and to get iu the assets. A 
petition filed by certain beneficiaries for the removal of the 
administrators and for the appointment in tllpir stead of the 
Public Trustee was refused by Reed: J., 011 I2tJl Decembrr, 
1927. The plaintiff had recently ohtuincd judgment by default 
against the estate for tJle sum of s257 for lam caosts incurred by 
the estate when he acted as solicitor, and applied as a creditor 
of the estate for assignment of tho administration bond. 

Perry for eummous. 

Macassey to oppose. 

%lITH, J.. said that the bond given pursuant to Section 21 
of the Administration Act, IOOS, has conditioned for duly 
collerlii~g, getting-in, and administering tJle cstatr of the 
deceased. It m-as conditioned upon : (1) exhibiting a true and 
perfect inventory of all tJx estate. effects, and credit3 of the 
deceased which sllould come into tlro possession of the ad- 
ministrators or any person by his order or for his use on or 
before 27tJl September, 1922 ; (2) well and truly administering 
the same accorcling to law, and (3) rendering to tJle Court a true 
and just account of tJle administratorsllip on or before 27th 
June, 1923. If the Court was satisfied that, the condition of 
the bond had been brolren, it could, pursuant, to Section 24 of 
the Act order the Registrar to assign the same to some person 
to be named in the order ; and SIICJI person migllt, thereupon 
sue as if the same had been originally given to him, and c~oulcl 
recover thereon as trustee for all persons interested the full 
amount recoverable in respect of any brenrll of tJle condition of 
tho bond. Those provisions correspondrd with Sections 81 and 
83 of the Court of Probate Act, 1557 (Engkmd). 

The general princ:iJ~le upon wJlich the Court, acted ws.s stated 
in In the Goods of Young, L.R. 1 P. & 1). 186. The Court had a 
discretion in a,ssigning tho bond ; it Jlad to exercise tJ& dis- 
rrrtion by ordering the assignment of the J)ond if (I) the s,ppli- 
cation was made bom fide, (2) a fl.‘,inln. jctcie casP of breacJ1 was 
made out, and (3) tJ)o applicant was the proper person to w11om 
the bond should he assigned-see 14 Halsbury, 209. pax. 4’55. There 
were other qualifications as to the discretion. If the applica- 
tion was clearly frivolous and vexatious the Court would not 
assiqx the bond-Baker v. Marshmann and Brooks. 3 SW. & T. 32. 
Fartherlnorc, a Court of Equity would not in ge&ra.! order 
the bond to be assigned upon the mere non-dcllivery of an in- 
ventory-Crowley and Sharman v. Chipp and Tubb, I’Curt. 458. 
His Honour saw no reason to doubt tha.t tile application was 
rnde hy tllr plaintiff in good faith. 
not frivolous and vexatious. 

The n,pplicat ion was clea,rly 
As to the quo&on of breacll of 

the conditions of the bond the Court had to be satisfied at the 
present stage only that a prirjza facie case of breach was made 
out-see In the Goods of Young (cit. .~uP.). The Statute did not 
require t,hat the substantial question-as to whether there 
had or had not been a breach of the bond-should be tried on 
the present application. That question must be determined 
in any action brought by the assignee of the bond, if it was 
assigned to him against the administrator. It was clear tllat, 
tJlere had been a breach of the bond in failing to file tile in- 
ventory on or before 27th Sept’ember, 1922. On the authority 
of Crowley and Sharman v. Chipp and Tubb (I-& a?q) His Hononr 
Jl<aJd that, if that were tJle only breach, the honcl ougllt not to 
be assigucd. TJxe ordinary remedy for such a brrn?Jl was to 

take proceedings in a summary way to compel performance of 
the duty. See Tiffin v. Tiffin (1916) N.Z.L.R. 666. If  the only 

breach were a failure to file accounts, His Honour thought 
that a similar procedure ought to be followed. It would cer- 
tainly be difficult to aascertain what amount was recoverable 
by reason of the mere failure to file the inventory and the ac- 
counts within the respective periods for so doing. His Honour 
thought it necessary to consider, therefore, whether a primrz 
facie case had been made out tllat tile estate Jlnd not been well 
and truly administered according to law. In His Honour’s 
opinion, such a prima j&e case had been made out. The ad- 
ministrators had been under a positive duty to administer the 
estate. Disregarding the persona+, there remained the frec- 
hold and leasehold interests. Tllose came to tile hands of the 
administrators immediateI,? upon the grant of the letters of 
administration and their tttle related back to tJle deat,h of the 
deceased-Section 4 of the Administmtion Act, 1908. The 
rea! estate was assets in the hands of the administrators for 
payment of duties and all debts, and for such purposes the 
administrators might have sold, leased or mortgaged the real 
estate-Section 5, TJle administrat,orq sa,id that &ev had tried 
to mortgage the estate in order to pay the duties ani the debts. 
They said that’ they had been unable to do so by reason of the 
nature of tJle real estate, and that by reason thereof the Go- 
vernment revenue departments and other rreditors had with- 
held from pressing their claims. The administrators said in 
effect that the titles were in a difficult position, and t,hat they 
could not without t’he expenditure of funds which they had, 
so far, been unable to raise on t’he security of the estate, a,scer 
tain what was the present position, or collect any rentals now 
owing, or relet tile lands, or even sell them. Now the whole 
of the real estate was specifically devised. The deceased directed 
by his will that his debts should be paid out, of his other property 
and stock. As the administrators claimed that that property 
was insufficient for the purpose, then the specifically devised or 
bequeathed estates were liable to make good the deficiency, 
in tho proportion that the value of each of those estates bore to 
the aggregate value of the specifically devised or bequeathed 
estates of the testator-Section 1G. The administrators had the 
right to sell any of the specifically devised estates for the pay- 
ment of the debts. One of those estates was held by the de- 
ceased in his own right absolutely, though subject to a lien for 
costs. That did not prevent it. from being sold or offered for 
sale, subject to payment of tJle costs. Moreover, it was not, 
in general, a difficult matter to offer undivided interests of this 
kind in Native land for sale to the Crown. No action of that 
kincl had becm taken or even attempted. For the purpose of the 
Death Duties Act, 1921, they declared the reiil property to bd of 
the value of f3,919 8s. Od. During the last 6 gears they had 
contented t~hemselves with trying to raise money on the security 
of the land. They had failed to realise any part of the estate 
and pay the dehts under the powers vested in them. In His 
Honour’s opinion that was sufficient to justify him in holding 
that there had been, prilna facie, a breach of the obligation 
well and faithfully to administer the estate. 

It was strongly urged bp Mr. Xacassoy, however, that the 
applicant was not the proper person to whom the bond should be 
assigned on the grounds : (1) that the plaintiff was not a creditor 
of the deceased at t’he time of his death ; (2) that by reason of 
the pla.intiff’s suspension from practice as a solicitor, the plain- 
tiff was not a proper person to be entrusted with the assignemt 
of the bond as trustee for the other persons interested. 

With respect to the first ground, the true question WB.S 
whether the applicant was entitled to the -benefit of the proper 
administration of the estate. In His Honour’s oninion the 
applicant was so entitled. The bond was to be cdnstrued so 
as to carry oh t,he objects of the Statute-per Lord Esher in 
Dobbs v. Brain, (1892) 2 Q.B. 207,212, a.nd t,hc bondwas therefore 
to be construed as conditioned for duly collecting, getting-in, 
and administering the estate of the deceased. It was part of 
the due administration of the estate of the deceased that the 
administrators should pay the law costs incurred by them in 
t’he process of administration. That view was made .cle~r 
in the form of bond settled hy the Judge of the Probate Courb 
in England, pursuant to Section 81 of the Court of Probate 
Act 1857 (Engla,nd) which section, although it related only to 
personal estate, corresponded in its wording with Section 21 of 
the Administration Act, 1908. That form of bond was set 
out in Dobbs ,v. Brain (dt. .wF.). Furthermore, it was ordered 
by the Supreme Court, on the grant of administration ths.t the 
costs of the administrators, which were the costs they had then 
incurred to t’he present plaintiff, should be paid out of the estate 
of the deceased. His Honour held, therefore, that the plaintiff 
was interested in the due administration of the estate by the 
administrators, and that he was entitled, on that, qround, to 
make tile present application. -4s to the objection to the plaintiff 
personally, His Honour was of opinion that as the plaintiff’s 
suspension from practice had ceased to operate, and tha,t he was 
now an officer of the Court and fully entitled to practice ae a 
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solicitor, His Honour was not justified in saying that on this 
ground the plaintiff ought not, to be entrusted wit.h the assign- 
ment, of the bond. Nevertheless His Honour was of opinion 
that the bond ought, not to be assigned to the plaintiff. He was 
the solicitor for the administrators for approximatzly two years 
after the death of the deceased and had charge of the application 
for administration. It was cles,r that if the plaintiff were 
granted the assignment of the bond in trust for all persons 
interested, he might be placed in a position in which there 
would be temptation to overlook or not to press matters which 
should have been invest,igated while he acted as solicitor t)o the 
defendant administrators, both hcfore and after the grant of 
letters of administration to them. His Honour t,hought the 
plaintiff should not’ be put in a position in which his personal 
interest might conflict with his duty as a trustee, and accordingly 
held that the bond ought not to be aseigned to him. 

Application dismissed. 

Solicitors for summons : Mason and Mason, Auckland. 
Solicitor to oppose : A. Hanna, Auckland. 

Smith, J. October 17 ; November 3, 1928. 
Auckland. 

REEFMAN v. REEFMAN. 

Destitute Persons-Guardianship Order-Jurisdiction of Supreme 
Court to Vary Guardianship Order Made by Magistrate under 
the Act-Destltute Persons Act, 1910, Section 18 (3). 

Originating summons issued by the plaintiff, Henry Reefman, 
to vary a guardianship order made on 8th August, 1927, under 
the Destitute Persons Act, 1910, by the Stipendiary Magistrate 
at Auckland, on a complaint made by the plaintiff’s wife. The 
Magistrate had at the same time made a separation order in 
favour of the wife, but on making the guardianship order had 
declined to make an order giving the plaintiff access to the 
children. On the present application the defendant’s objection 
was that the Supreme Court had no jurisdiction to vary an order 
of guardianship made by a Magistrate under the Destitute 
Persons Act 1910. 

Hall-Skelton for plaintiff. 
Matthews for defendant. 

SMITH, J., said that the effect, of the order of guardianship 
made by the Magistrate was set out in Section 18 (3) of the Act. 
Its effect was to confer upon the mot,her, “ while it remains in 
force,” the custody of the children, and she was to have “ the 
same powers, rights, duties and liabilities as if she had been 
appointed their guardian by the Supreme Court.” The Section 
contemplated t,hat the order of guardianship might ceaSe to 
remain in force. It could only be cancelled, pursuant to the 
Destitute Persons Act, either by the Magistrate upon a rehearing 
granted under Section 38 of the Act, or by t,he Supreme Court 
on appeal, pursuant to t,he power in that behalf contained in 
Section 77 of the Act. The Magistrate was given no power 
to cancel or vary the order as was the case with a separation 
orderSection 21 ; a maintenance order-Sections 39 and 50 ; 
an attaohmcnt order-Section 43 (8) ; a charging order- 
Section 44 (3) ; and a receiving order-Section 54 (2). A guard- 
ianship order had the same finality under the Destitute Persons 
Act as an affiliation order. His Honour was of opinion, how- 
over, that t,he Act merely gave the Magistrate the power to 
appoint a guardian. When appointed, that guardian had the 
same rights, powers and liabilities as if appointed by the Supremo 
Court,. It followed in his opinion that such a guardian might be 
controlled by the Supreme Court. Section 18 (3) did not specify 
any particular mode of appointment by the Supreme Court. 
The Supreme Court might appoint a guardian in certain cases 
under the Infants Act, 1908; but its inherent jurisdi&ion 
was saved by that Act--In re Stuart-Forbes, 27 N.Z.L.R. 458. 
His Honour thought the true view was that the Supreme Court 
had, in respect of a guardian appointed by the Magistrate under 
the Destitute Persons Act, all the powers which it could exer- 
cise, however they were derived, in respect of a guardian appoint. 
ed by itself, whether pursuant to its inherent. jurisdiction or 
otherwise. The Supreme Court might entertain an application 
by a father in respect of access to his children when he had been 
completely deprived of their guardianship by the Supreme 
Court-Mikkelsen v. Mikkelsen, 34 N.Z.L.R. 555. It followed 
that the Court had jurisdiction to entertain the present applica- 
tion by the father for access. 

Solicitors for plaintiff : Hall, Skelton and Sk&on, Auckland. 
Solicitors for defendant : Matthews and Clarke‘ Auckland, 

- 

The Honourable Mr. Justice Smith. 
-- 

Ris Honour Mr. Justice Smith is a son of t,he Rev. 
J. Gibson Smith, and was born at Dunedin, in 1888. He 
was educated at the Invercargill High School, Wellington 
College, and at Victoria University College, where he took 

the degree of LL.M., in 1913. While a’t the University 
he took a prominent part in the affairs of the Debating 

Society winning the Plunket Medal for Oratory, in 1909. 

He commenced his legal career in 1907, in the office of Sir 
John Findlay, K.C., with which firm he remained until 
1910 when he entered into partnership with Mr. D. M. 
Findlay. In 1913 Mr. Smith ‘entered into partnership 

with the late Mr. C. B. Morison, K.C., an association 
which continued until the latter’s death in 1920. In 

1922 he admitted Mr. D. G. B. Morison into partnership, 
the firm practising under the style of Morison, Smith & 

Morison. He was in 1916 and .I916 and again this year 

a member of the Council of the Wellington District Law 

Society. On the 26th April, 1928, he was appointed to 
the Supreme Court Bench. 

While at the Bar; 5Zr. Justice Smith was a man of 
many interests ; he was Vice-President and Chairman 
of the Executive of the Returned Soldiers’ Association, 

1921-24 ; a member of the Executive of the New Zealand 
Alliance, 1921-22 ; President of the Wellington Rotary 
Club, 1927. In his youth he was a Ire& sportsman 

representing his University in tennis and athletics, 

and his province in hockey. 

--- 

Careless Drafting. 
--- 

of 
The protests against careless and slovenly drafting 

Statutes are steadily growing in volume. There 
have, however, been only a few construct’ive suggestions 
as to how this admitted evil can be remedied. Now in 
Roe v. Russell (1928) 2 K.B. 117, Scrutton, L.J. has 
recommended a bold step which, if taken, will undoubt- 
edly have a salutary effect. “ I regret I cannot order 
the costs to be pa’id by the draftsmen of the Rent Rc- 
st,rictions Acts, and the Members of t’he Legislature who 
passed them, and are responsible for the obscurity of 
the Acts, and their failure clearly to provide for such 
obvious incidents of tenancy, as death with or without 
a will, bankruptcy, power to assign, and power to sub- 
let in whole or in part demised premises.” I f  this 
suggestion is accepted we might then go a step further 
and adopt the valuable practice followed by the Locrians 
as set out in Gibbon’s Decline and Fall of the Roman 
Empire (Vol. IV, p. 447, Bury’s Edn.) : “A Locrian 
who proposed any new law stood forth in the assembly 
of the people with a cord round his neck, and, if the 
law was rejected, the innovator was instantly strangled.” 
It is probable that if t,hese two provisions were incor- 
porated in our law there would be less hasty and ill- 
considered legislation.-“ Law Quarterly Review.” 
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The Doctrine of “Caveat Emptor.” 
--- 

Its Application to the Sale of Goods. 
--- 

By C. H. WESTON, LL.B. 

In view of recent decisions it may be of int’erest to 
enquire what has happened to that hard old Tory 
” Caveat Emptor.” Is he still alive, or with the advance 
of Liberalism in the nineteenth century did he fold his 
arms and turn his face to the wa,ll ? If  he is no longer 
with us, his successor in the field of goods and chattels 
is the principle embodied in the exceptions to Section 16 
of our Sale of Goods Act, 19008. The section reads as 
follows :- 

“ Subject to the provisions of this Act and of any 
statute in that behalf, there is no implied warranty 
or condition as to the quality or fitness for any par- 
ticular purpose of goods supplied under a contract 
of sale, except as follows :- 

(a) Where the buyer, expressly or by implication, 
makes known to the seller the particular pur- 
pose for which t,he goods are required, so as to 
show that the buyer relics on the seller’s skill 
or judgment, and the goods are of a description 
which it is in the course of the seller’s business 
to supply (whether he is the manufacburer or 
not), there is an implied condition that the goods 
shall be reasonably fit for such purpose : 

Provided that in the case of a contract 
for the sale of a specified article under its 
patent or other trade name, there is no 
implied condition as to its fitness for any 
particular purpose : 

(b) Where goods are bought by description from a 
seller who deals in goods of t’hat description 
(whether he is the manufact’urer or not), there is 
an implied condition that the goods shall be of 
merchantable quality : 

Provided that if the buyer has examined 
the goods, there shall be no implied condi- 
tion as regards defects which such examina- 
tion ought to have revealed : 

(c) An implied warranty or condition as to quality 
or fitness for a particular purpose may be an- 
nexed by the usage of trade : 

(d) An express warranty or condition does not 
negative a warranty or condition implied by 
this Act unless inconsistent t’herewith.” 

With the vendor who sells an article knowing it 
to be defective t’hc law has no sympathy, but when 
he sells it with a latent defect of which both he and the 
buyer are ignorant, who is to suffer ? Apparently the 
tide of decisions has set in favour of the buyer, who, 
upon the discovery of the defect that was latent at the 
time of his purchase, may rely on the conditions set out 
in Subsections (a) and (b). 

The latter subsection has dealt most severely with the 
doctrine of caveat emptor. By Section 2 of the Act 
“ quality ” includes state or condition. If  the vendor’s 
business causes him to deal in goods of the description 
concerned then hc impliedly undertakes t-hat they shall 
be of “ merchantable quality ” which means, ac- 
cording to the late Sir John Salmond, that they are of 
such quality as to be saleable under that descripbion 
to a buyer who has full and accurate knowledge of t’hat 

quality and who is buying for the ordinary and normal 
purposes for which goods are bought under that des- 
cription in the ma,rket : Tnqlor v. Com6ined Buyers Ltd. 
(1924) N.Z.L.R. 627, at p. 645. For practical purposes 
it means that the vendor under such circumstances 
is responsible for the consequences of latent’ defects 
of which he may have been completely ignorant and 
for which he may be in no way to blame, as it makes 
no difference if he is not the manufacturer of the goods. 
The decisions now make a formidable list, of which the 
following may be cited :---. 

Wren u. Ho& (1903) 1 K.B. (ilO,-(beer). 

Bristol Tramways, etc., Ltd. v. Fiat Motors Ltd., 
(1910) 2 K.B. 8X,-(motor omnibus). 

&lacEwan und Co. Ltd. v. Askwin, (1916) N.Z.L.R. 
1028,-(cream separat,or). 

T&or v. Combined Buyers Ltd., (1924) N.Z.L.R. 
627,~-(motor car). 

Nor~lli v. P’dtck and GibbonIs, 166 L.T.Jo. 51 ,-(Stone’s 
Ginger Wine). 

In the cast: last cited a clerk on a Bank Holiday 
bought a bott1.e of that cminent~ly sxfc and rcspcctablc 
bevcragc from the owners of an off-licrnse shop and 
took it horno in his pockct~. TJnfortunatcly thclre lvas 
a flaw in tk neck of the bottle and it broke at the 
crucial moment and injured the buyer’s hand. For 
this a IX,isional Court consisting of Acton and Bra,nson, 
JJ., adjudged t,hc X-cndors should pay. This decision 
ha,s swept ov(~r one of the last’ of the ram~~arts of old 
Camzt hhl~to~, already undcrminccl by the tide of cases. 
Lord .Justicc Williams in IVren V. Halt (cit. szcp.) had 
doubted nhothrr a sale by description went so far, 
saying : *. Speaking candidly, I do not think, taking 
t’he generally accepted view of lawyers as to the mea,ning 
to be att’achcd to the words ‘ by description ’ as applied 
to a sale, that a sale of goods over a counter, where the 
seller deals in t’he drscription of goods sold, is a sale 
of goods by drscription within Subsection (2) of Sec- 
tion 14. But in t’his case we have to consider the find- 
ing of the jury. They . adopted the suggestion of 
the learned Judge, that t)he plaintiff went to this beer- 
house . and asked to be supplied with beer of (a par- 
ticular) description . . . Under these circumstances, 
. . though t)he sale w-as one of beer in a beerhouse . . . 
there was a sale by description.” Such doubts would 
appear at the present day to be of little avail against 
the current of modern opinion. 

In Bell V. Quilly, (1924) N.Z.L.R. 1270, the quest’ion 
whether a bull sold under the description of a pedigree 
Jersey bull did not answer to that description beca.use 
it was strrilr, arose before Reed, J., who decided that 
it did, just as much as grass seed that will not grow 
still complies with the description of grass seed. The 
learned Judge held that the vendor who, although a 
dairy fa)rmer, u-as not a brecdcr of stud cat’tle, was 
uot selling ” goods of a description which it is in the 
course of the seller’s business to supply.” There was 
bherefore no implied condition that the bull should be 
of merchantable quality. There can be little doubt 
that the bull in question was not of merchantable 
quality and it may come as a matt’er of surprise to 
breeders of stud stock of any kind, to find that if t,hey 
sell would-be sires, they guarantee the animals fcr- 
tility and arc liable in damages if they are sterile. 

Of course, if the defect is not latent and the buyer 
has examined the goods, t’he exception in Section 16 (b) 
does not apply. 
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With the liberal construction now given to its terms 
Subsection (b) of Section 16 reigns Driumphant,, but 
before it came into its own t’he aid of Subsection (a) 
was sought by evasive sellers. It did not., however, 
t’ake much to persuade Courts in many cases to hold 
that the buyer relied on the skill and judgment of the 
seller and the facts often showed t,hat the particular 
purpose for which the goods were required was made 
known to t’he vendor. The following cusc’s afford in- 
stances of t’his :- 

Knnclnll 2). Xezuson, 2 Q.B.I). 102:--(carriage pole). 
I’reist V. Last, (1903) 2 K.B. 148,- -(hot water bottle). 
Frost v. AyZesburyUairy Co. Ltd., (1905) I KR. 608,-- 

(milk). 
Manchester Liners Ltd. 2’. Kca Ltd., (1922) 2 A.C’. 74,--- 

(coal). 
Turnbull and ,Jones Ltd. v. Amner and S’ons, (1923) 

N.Z.L.R. 673,-(stone crusher). 
Taylor v. Combed Bwyers Ltd. (cit. sup.),- ~(motor 

car). 

In some cases the harassed vendor endeavourcd to 
protect himself by the proviso to Section 16 (a’) : “ Pro- 
vided t,hat in the case of a contract for the sale of a 
specified article under its pafCnt or other t,rade name 
t’here is no implied condition as to its fitness for any 
particular purpose.” The qrrcst’ion as to what’ is a 
trade name in fact’, was dealt, with bv Farwell, L.J ., 
in Bristol Tramways, etc., Ltd. v. F”itrt Motors Ltd. 
(cit. sup.) and a,lso by Sir John Salmond in Y’~.ybor v. 
Cornbilled Buyers Ltd. (cit. sup.). As to the proviso 
generally the latter Judge expressfxd the opinion (p. 632) : 

“ To the extent to which the buyer himself selects 
and indicates to the seller the class of art~iclc which hc 
desires, by ordering it under a patent or trade name 
which indicates that, class, he is conclusively deemed 
to rely on his own skill and judgment and not on that 
of the seller ; and if he gets from the seller an article 
which conforms to the type so sclrcted he cannot, 
in the absence of express wnrranty, complain that it 
is unfit for his purpose.” 

This view was la,ter confirmed by the Court of Appeal 
in England, in Baldry v. Mnrslball, (1925) 1 K.B. 260, 
where Atkin, L.J., said, at p. 265 : - 

“ It appears to me that the right view of the matter 
is that where the proviso speaks of ‘ the sale of a speci- 
fied article under its patent or other trade name,’ 
it means an article specified by the purchaser as being 
the article which he wishes to buy. If  he so specifies 
the a.rt’icle and it is sold to him under its trade name 
it seems clear that the: condition is excluded, even 
though he made known to the seller the purpose for 
which he intended to USC it. But’ if on the other hand 
he buys t’he article in reliance on the seller’s assurance 
that it will answer his purpose, the fact that it is 
described in the contract by its trade name will not 
have the effect of excluding the condition.” 

Salmond, J., also made it clear that in the case of the 
sale of an article under it,s patent name the vendor is 
still liable for defects that are not to be expected in 
articles normally conforming to the type manufactured 
under that name. For instance, a bottle of patent 
indigestion cure accidentally containing poison will 
involve the vendor in trouble. 

Of two innocent persons it appears as if the vendor 
must pay, and the principle has the merit that it raises 
the standard of care and fair dealing more than the old 
doctrine did. 

The Supreme Court Bench. 
Wellington District Law Society’s Letter to the Attorney-General. 

The Wellington District Law Society has handed 
to us for publication the fol!owing copy of the letter 
of 2nd November: 1928, sent by the President of that 
+Society to the Att,orney-General (then t)he Hon. F. J. 
Roll&on) on the subject of anpointrnent’s to t,he 
Supreme Court Bench : t,his let’tcr: it will be remembered, 
was endowed by the Council of the New Zealand Law 
Society at its meeting held on t,he 20th ult. 

WELLTNCTON DISTRKT LAW SOCIETY. 
Supreme Court Libra,ry, 

Wellington, 

2nd November, 1828. 
The -Honourable , 

The Attorney-General, 
Wellington. 

Dear Mr. Attorney, 
As on a, previous occasion you w-err good enough t’o 

a,fford to Members of the Council cE the Law Society 
in Wellington au opportunity to lay ljcfore you their 
opinion as to the considerations that should guide 
appointments to the Bench, the Council, alarmed at 
the present appointment from outside’ the Ranks of 
t’he Ba,r (even though it’ is t,empora,ry), has directed mc 
to write to you rcqucsting your att)cntion to the gram 
tlanscr they consider is cnta,iled by departure from 
traditional and well considered principles, which, as 
Leader of t’he Bar, the Council is sure you desire t’o see 
maint’aincd. The Council holds that, experience and 
standing at the Bar with their nccessarjr implications 
are the only reliable assurance of capacity and com- 
petence as a Judge, and think it safe to say that reliance 
on qualifications of character and ability shewn in other 
walks of life, even in allied spheres of administration, 
however flatt’ering, would prove disastrous to the ad- 
ministration of Justice. The Statutory requirement 
that a ,Judge shall be a Barrister of seven years’ standing 
is not in the opinion of the Council, honest’ly sa.tisfied 
unless the period required ha,s been passed in actual 
and substantial practice at the Bar, and for such 
pract’ice in the Profession the Council is of opinion 
that there is no recognised substit,ute nor need to find 
one. 

The Council assumes it possible tha,t non-professional 
colleagues unaware of the relation of Bench %nd -Ba’r 
and the re-a,ction of the one upon the other, and only 
generally cognisant of the mental and moral equipment 
requisite to occupancy of the Bench, may regard its 
dignity and emolument3 as a fit’ting reward for public 
scrviee outside the profession of the Law. The CounoiI 
trusts that if such views are pressed you will resist 
them as opposed to the public interest. 

The public is as aware now as at any time that a 
strong judiciary is essential to’its welfare and the Press 
of the Dominion in the interest it shews in judicial 
appointments is but reflecting p’iiblic. opinion. The 
public gathers itz opinion of the strengt’h or weaknesses 
of judicial appointments in a great measure from the 
Profession, and the Council th&a it may be of some 
assistance to you to know that in its opinion t,he Pro- 
fession rega.rds any srxggest’ion that the Magistracy 
or the Court of ,4rbitrat#ion can be step? to the Supreme 
Court Bench, as against public int,crest and subversive 
of the best interests of both Bench and Bar. 



The Council does not, think it an answer to point to 
known departures from the rule. 

In the case of the Court of Arbitration the position 
has changed since 1908 when an appointment to that 
Court contemplated the possibility of the appointee 
succeeding to a place on the Supreme Court Bench. 

Section 65 subsection 3 of the 1908 Act expressly 
enabled a Judge of the Court of Arbitration to be ap- 
pointed a temporary Judge of the Supreme Court, 
but this Section was repealed by the Act of 1921-22, 
and is omitted altogether from the Act of 1925. The 
reason for and the significance of this change must be 
well known to you. The making, at the present time, 
of such a temporary appointment, as though such 
Section had not been repealed, has caused grave concern 
to the Profession. 

It is needless to point out to you t,hat the Presidency 
of the Court, of Arbitration in no way fits the occupant 
of that office for the Supreme Court Bench, and is no 
substitute for practice at the Bar. 

In the case of the Magistracy even in those cases where 
the Magistrate possesses t#he bare statutory qualifications 
the danger is twofold and an appointment from that’ 
body could only fail to be of incalculable harm unless 
its repetition were so clea#rly impossible, that no ex- 
pectancy of promotion could possibly attach to Xa’gis- 
terial office. 

. 

In conclusion may I be permitted to say that the 
Council believes its views are in accordance with those 
already expressed by you and directs me to write to 
you as head of the Profession in the hope that you may 
be assisted by the knowledge that the Xembors of the 
Council will not hcsit’ate if necessary to give public ex- 
pression to the strong opinion held by the Profession 
generally against such appointments. 

I have the honour to be, 
Dear Mr. Attorney, 

Your obedient servant, 
H. F.JOHNYTON, 

President Wellington District 
Lam Society. 

---- 

Wasting the Court’s Time. 
-- 

That Mr. Hawkins who subsequently became Lord 
Brampton was one day for the pla,intiff in a running- 
down case in which an Omnibus Compa,ny wcrc the 
defendants. Reference was made in the course of the 
proceedings to a brougha,m, which word Mr. Hawkins 
pronounced “ brough-am.” But the presiding Judge, 
Lord Campbell, GJ., indicated his preference for 
“ broom,” and pointed out that Xr. Hawkins.’ bi- 
syllabic pronunciation was an unnecessary waste of the 
time of the Court. Mr. Hawkins bowed and lay low. 
In summing up t’ho case to the Jury Lord Campbell 
alluded to the omnibus. With extreme politeness 
Mr. Hawkins intervened, reminding his Lordship that 
the conveyance was generally spoken of as a “ bus,” 
and suggested that the adoption of the abbreviated 
title would be a further and indeed a double saving of 
the Court’s time. 

- 
It is a curious principle of our law that prisoners 

charged with having committed a crime are the only 
people in the world presumed to. be innocent of it.- 
Lord Darling. . 

I 

London Letter. 
--- 

Temple, London, 
10th October, 1928. 

My dear N.Z., 
In surveying the prospect of the new legal year, 

which begins on Friday, October 12, next, we may at 
least discount the rumours, promises or threats (as you 
care t,o regard t,hcni) of all sorts of new legislation. 
No doubt t’hc Departments and Draughtsmen are, 
in the vigour regained by vacation, contemplating all 
manner of Bills whether to creat)e new law or consolidat,e 
the old ; there are reports of intended legislation for 
t’he improvement of livestock: legislation as to children 
a,nd (how positively t’hrilling) legislation pulling together 
the somewhat random and complex laws of baths and 
wash-houses ! Parliament, however, reassembles early 
in November and, contemplating next year’s general 
election, will not consent to sit very late into the follow- 
ing summer ; a,ntl, with this sbort# time at, its disposal, 
it, has to digest and deal with t,hc imminent Local 
($overnmrnt~ Rrform Bill, a mattt>r inevitably of morr 
than a hundred clauses, we may be sure. and destined 
for much discussion, not to say argument. This with 
Finanrr will occupy its available time. I do not know 
what arc your sgstcm and laws of local government 
but I am pcrfectlv cert’ain t,liey are better, at least’ as 
to the understanding of it, than ours. No doubt your 
dccentralisation was originally evolved in a manner 
suited to modern, or modern& conditions ; you do 
not suffer from our old age ; I will not trouble you 
further with our internal troubles. 

The Judicial Committ~ee of the Privy Council proposes, 
as I am informed, to resume sittings on October 15. 
There are one or two Crown Colony Appeals left over ; 
I s1~oul.d say my Long title affair from the Straits 
SctGments should come early, for it has been waiting 
long ; but, making my enquiries wit’11 regard to the 
proba,bilities of o&r more recent matters of my con- 
cern, I am led t)o believe that t’here is such congestion 
as to Indian Appeals that two Boards will (subject to 
the taking of tbc remands above mentioned) concentrate 
cntircly on those for a while. 

Signs of the professional activity which is scheduled 
to renew it’self on Friday are already apparent. The 
lethargic Temple wakes up, yawns, shifts about a little 
and thinks seriously of work. At the same time the 
solicitors, \vho profess to conttcnt themselves with a 
very much meaner allotment of holiday, become notice- 
ably--busy ; the Provincial Meeting of the Law Society, 
opening a week ago at East’bourne, under the presi- 
dcncy of a ccrtaiu Jlr. Wclsford, was an important and 
rcmarkablc gatbcrinp. I will not accuse the solicitors 
of t’aking more holidays than they confess to, but I 
must, insist upon it that, there was such a vigour in their 
la,st week’s proceedings as indicates anything but the 
aftermatb of a long period of terrible pressure of work. 
Avoiding further invidious references (I may remind 
you that the barrister and the solicitor are very far from 
being fused, as yet,: in England)-let us turn to their 
discussions. 

No doubt t,he President’s observations upon the merits 
a,ncl m&hods of company amalgamations were both 
learned and wise, but they do not interest us, in this 
letter, and I always half suspect that we lawyers have a 
higher opinion of business ability and importance and 
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efficiency than has the business man himself, and that 
the business man is the nearer to the truth of the two. 
When it comes to discuss the particular matter of ac- 
counting, as did the President in investigating bhis 
subject, my reflections become rather more, indeed 
impossibly, complex : for I am of those who do not 
look upon the Accountant as the heaven-sent genius 
of affairs and if it comes to comparing him with the 
lawyer, upon a claim to business utility, then I am a 
warm champion of the lawyer. I fancy that the ac- 
countant does much more to obscure than he does to 
elucidate the business which seems unable to go ahead 
unless his nose is poked into it. 

There was a lot of talk, and you will see it reported 
somewhere or other no doubt, nor is the detail of such 
interest to you that I should reproduce it here, about 
the often conspired but never created “ great pro- 
fessional law school in London.” The ideal, or at least 
the idea, is that the Bar and the Law Society should 
combine to product a central Academy of budding 
advocates and jurists. Educationally, this may be a 
wonderful conception ; sociologically, the prospect 
appals. Men of every profession or: indeed, of every 
trade or business or pursuit ought to be kept separate 
from each other so much as is possible, and only as- 
sembled in mass format’ion when grave emergency 
dictates. We, you and I, love our professional brothers 
with a great and abiding love ; but heaven forbid that 
we ever bc assembled with them in one Hall (except 
for the purposes of a jovial occasion) for a moment 
longer than is essential. I should have thought the 
notorious effect which such association has upon school- 
masters of the ordinary scl~ools, in diminishing their 
capacity for rubbing shoulders with t,he out8aide world, 
was enough to put anybody off any scheme for founding 
extraordinary schools. A college packed with young 
men, all going different ways hereafter and very per- 
sistent in their various, divergent views, is, to our 
thinking, one of the most pleasing things to cont,emplate, 
both in its present reactions and in its after effects. 
But a college packed full of young men, all going the 
same way hereafter and priggishly agreeing with each 
other that it is the Only Way, is a revolting conception. 
Our whole and our sole merit as lawyers is our gift of 
extracting the best from humanity ; without humanity 
to work upon, we become so intolerable that not even 
the least intelligent of us would defend our profession 
for a moment or assert, as t,o it, the slightest raison 
d’etre. The President’s lecture upon this topic was, 
to me, an admirable exposition of a current, growing 
fallacy : witness the single fact that we have systems 
of legal education such as our fathers hardly dreamt of, 
and it is with the utmost difficuhy we produce an 
attorney or an advocate who, as a lawyer, begins to 
approach our fathers’ standard. 

The gentleman who spoke after the President, upon 
the Cost of Litigation (I noted, but regret that I have 
forgotten, his name) was very much less profound, very 
much less impressive, but astonishingly original and 
disturbing. He envisaged our old High Court and our 
more recently evolved County Court as from the eyes of 
a man who was then seeing them both for the first 
time ; this is always a remarkable achievement and 
those who can rise to it’ usually produce some very 
striking results. So was it here ; a paper was read 
which ought to be converted into a White Paper, and 
circulated among Ministers and contingent Ministers 
as such. It advocated a brusque method of taking 
the mat,erial (of both tribunals, the greater and the less) 

- 
I 

I 
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as it is, but rearranging it with a complete disregard of 
existing, and as the speaker prot’ested anachronistic, 
systems. Shortly, he pressed for the recognition of 
one court only, the High Court, the existing High Court 
in London to be its central machine, the present County 
Courts to be its district machines. Quite how the 
speaker disposed of the High Court on circuit, I did 
not gat’her : I do not expect that this factor t’roubletl 
him, and I can well imagine that it provided him from 
the point of view of duplication with the most effective 
arguments and a very useful butt. Altogether a most 
int’riguing pronouncement, and one, T trust, which will 
be carried further. I f  the subject of litigation could 
thus drastically bc handled, and reduced to a husiness- 
like and practical basis according to the needs and con- 
ditions of the day, by authoritative persons, then our 
trade might resume, if not its quondam prosperity, at 
least its normal industry. It is no new idea ; and 
especially among the County Court Judges there is a 
coterie of first-class men who, chafing at their super- 
imposed limitations, press to be allowed t’o extend and 
to meet the clamour of those demanding reform. In 
recent times, the Lord Chancellor (of whatever party) 
has taken a very different view of his function of a,p- 
pointing County Court <Judges, no longer treat’ing t,he 
appointment as a fit gift for a decrepit f&ad, but being 
at some pains to induce t’he right class of mau to take 
on the responsibility notwithstanding its meagre reward 
in cash. Good men have been got in consequence ; 
and a good man cannot for long keep silence when he 
becomes aware, beyond doubt, of two things : an 
urgent clamour for public services and his own ability, 
if let loose, to render them. 

I have it from a friend that t)here is, as yet,, no Bar 
gossip current ; and as this intimation comes from the 
Attorney-General’s chambers, I feel it is good enough 
for a conclusion. 

Yours ever, 
INNER TEMPLAR. 

--~ 

Transfer for Executory Consideration. 
-- 

Registrability Under Land Transfer System. 

Many interesting and useful decisions upon different 
questions under the Land Transfer System emanate 
from the Courts of Victoria and to their number another 
has been added in the recent case of The King v. Registrar 
of Titles ex parte Moss (1928) V.LR. 411. There the 
registered proprietor of certain land executed a transfer, 
the consideration being stated to be-“ In consideration 
of W. H. Aghan . . . undertaking to have allott,ed and 
issued to me three thousa’nd shares in Aghan Brothers 
Ltd. . . . . such shares to be of the value of One Pound 
each fully paid.” On the same day one Moss advanced 
to Aghan 53,500 taking as security therefor a mortgage 
in the form prescribed by the Act, signed by Aghan, 
together wit’h hhc unregistered transfer above men- 
tioned. The transfer, mortgage and certificate of title 
were subsequently lodged for registration. The con- 
sideration for the transfer being executory the Registrar 
refused to register. The mortgagee moved to make 
absolute a rule nisi for a mandamus to compel him to do 
so. Irvine, C. J., held t)hat there was nothing in the 
Transfer of Land Act, 1915, or to be inferred from its 
provisions, which precluded the registration of transfers 
for executory considerations and made the rule nisi 
absolute. 
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Solicitors’ Trust Accounts. 
The English Viewpoint, 

-.- 
111 Elzglend the Profession, or rather the solici- 

tors’ branch of it, is apparently facing tlifficnltics 
in the problem of the d,efaulting solicitor somewhat 
similar ta thasle which at present confront the Pro- 
fession in Xew Zealand. At the Law Society’s Pro- 

vincial M&ing the question was discussed in a 
paper read by Mr. Gelorge E. Hugh$es entitled “Some 
Ob’servations ,011 the Present Organisation of the 
Solicitous’ Profession ‘and Suggestions Thereon.” 
Mr. Hughes’ paper d*ealt with the question from two 
points of view-first, as t.o wtiat steps should or 

could be taken for th+e protection of the public, and, 
secondly as t,o what steps could or should be taken 
to secures gremter co-operation within the Profcssilon. 
His treatment of the latter aspect of the matter 
hardly applies-at all crcnts not in its full force-to 
conditions in Sew Zealand, but a,s to the public 
aspect of the problem his remarks r,eprintcd bclo~, 

have a much closer application. 

“I snpposc it is unhappily true that the Legal 
Profc:<sion hare from time immemorial been snb- 
jccted to adverse criticism and that the layman, for 
some inscrut’able rcal’ion, has always and still to-day 
regards the lawyer I\-ith some de~rcc of suspicion 
and &l&e. \Vhilst, t,horcforr!, on this ground 
much public critic~<m ‘of the Proi’cssion can be 
largely discoantcd. it is not perhaps unfitting that 
wc should periodically t#alre stock of the p,osition 
and consider \vhat (if any) rcfo~ms ales c~allccl [or, 
since rci’oi~, if it is to be, comes brttcr in the Form 
of gradnal evolution’ and rcorgani~sation from within 
rathc>r than in revolution hastily imposed I’rom \vilh- 
out. There arc indications that ;I ‘eeling of unrest 
exists at the moment both in t’he llay mind and in 
the minds of ccl$ain of t,hc I’r,ofelssion. There have 
unfortunately been a conside~~able iirnrkbc~~* of cases 
of defaulting solicitors iWently I)efoi*c the Courl s. 
The Press do not minim& the gravity of’ these 
casts, and in the words of one of our prot’cssional 
journals, “it is idle for solicitors to sh’ut their eyes. 
the public know of these cast’s ; what do t& Prdfcs- 
sion propose to do?” 

PROTECTIOS OF THE PCBLIC.1. 

the Bench that it is now “the policy of the lcgisla- 
ture to (make $hhc c’ouncil of the Law G&t!- 
masterIs in their own house.” Is it not then anomn- 
louts that, whilst tihc Statutory Committee sclectctl 
from the Council of the Society now excl*cisc dis- 
ciplinary powers ,ovcr t!hc whole ProfcrrRion. indi- 
vi’dual members of the Pro$ession are not compelled 
by law to belong t.o the centrmal ~body? The ahsltcn- 
tion of so many of the Profesision to my mind intli- 
ciates a lamentNnble lack of espri$ de cory)s and ncc(‘s- 
ea*rily leads to a l~ack of cohelsion in our ranks. I 
would suggest that it is esscntilal, both in the inteer- 
c’sts of the public as well as in the intcrest.s ,of the 
Profpstsio’n, that, grelater co-ordinatiion shiould be 
secured, and that this can only be accomplished 

; 
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;hrough the Llaw So’oiety taking powers to enfaroe 
membership of the central b’oldy and strict adherence 
t,o it.s rulou; of practice and etiqucttc, with eonse- 
-1uciitial raising of tile standard of professional feel- 
ing illld COlldU~t. It is, perhaps, not inappropriate 
here to yuotc Professor A. $1. Clarr-X’aunders, Profes- 
sor of Social Science at Liverpool University, in his 
rec.ent Herbert Spencer Lecture, in which he stated 
lhat, ‘the development of professional associations 
was in harmony with the most autstanding feature 
31’ recent social evolution-the growth of organised 
group’s, It was not in the nature of comme,rcial 
corp,oFations to inspire de’ep and permanent loyalty, 
but in vocational organisstions-professioaal asso- 
ciations and associations of workpeople-with all 
their faults, som,e motives directed t,o the public 
good were generated. Professionalism had it; weak- 
nesses and dangers, but, taking all in ‘all, the growth 
of professionalism was ‘one of the hopeful features 
of the time. The approach to pr,obl;ems of social 
conduct and social policy; unclcr the guidance of a 
profcssio’nal trad’ition rttlaed the ethical standard 
and widsened the social outlook. There was thus 
reason to welc,ome a develfopment of which the re- 
sult would be to iucrease the influence of profes- 
sional a.ssdciations upon character, ontllook and con- 
duct.’ 

Of the 15,143 ~solieitors taking ,out practising Wr- 
tificatcs for the current year, 10,053 only arc mem- 
bers of the Law Society, of whom 4,158 prnctisc in 
London and 5,895 in the country. Surely the time 
has arrived J-hen compulsory mcmbenship of the 
Society should be chnforced. 

COJIPULXORY AUDIT OF BOOKS. 
At. the present time it is ,opcn to a elcrk, at the 

expiration of a period of service in articles. on pass- 
ing voli*tain examinations at intervals, and paying 
ccrtnin very subst’antial fees (t’he bulk of which arc 
pail& quite unrt~asonably as it seems to me, to the 
Exchequeir) to set up in pra.ctiW as a solicitor, in.. 
viting the c,onfidenee of t,he public and holding him- 
self out as a pcr:son to whom the public c,an entrust 
thei], momst intinmte and weighty concerns> involving 
the handling of very la.rge sums of money. It is . 
at least curious t:hat, although one of the examina- 
tions which an articled clerk now has to pass is one 
in book-ke’eping, tJhhc\rc is no lam of which I a,m aware 
that compels him, ,once he st,arts ppactilcae a,s a solici- 
tor, to liccp books of any sort, or in any particular 
form, or having kept books to have those books 
audited by a firm of professional acc,ountants. It 
may bc urged that audit is no safeguard against a 
man \yho deliberately sets out to defraud. I, for 
one, firrnl’y believe that the percenbage of delibcr- 
ately fraudulent solioitoss is very small. The real 
value of audit rests on the periodical compulsion to 
fact facts, and in the safegua,rd it provi#des $or the 
man who is likely tso drift into l.ax coursers (as a 
result. perhaps. of one of the many forms of fraud 
and misfortune to which the Profession are subject 
and \vhich bring di,scouragement and muddle in their 
train), \rit.h the re’sult that, bo,oks are no#t posted, 
A.% money is applield (inadvertently, perhaps, at 
first) f,or B.‘s purposes, and ultimately t.hc crash 
COIUCS. The mere periodical presence of an auditor 
in an offi~ is a tonic, and reacts no less upon the 
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senior partner tmhan it does upon the junior (office I 
a third reform which might reasanably be con- 

boy, who finds a stratige man of uncanny instincts 1 sidered. 
displaying a keen intaerest in the contents, say, of 1 
t,he postage book, nnd t,hepe acre, I believe, many 

We are all conscious of the prelsence of a small 

cases in which the advent of the auditor would give 
number 01 men seeking admission t,o the Roll who 
are obviously unsuited for admission to the ranks 

the solicitor, faced witah finalIcia difficulties, pause. 
induce him to grasp the situation in itls early sltagcs, 
and thus prevent the final crash and disgrace. Bank 
managers, an honourable and re,spect,ed body of men, 
a,re lif@ble to surprise audit at the instance of visit- 
ing inspectors. Why should we reisent liability to 
audit t The impasition ‘of compulsory audit of books 
is, therefore, the second refolrm which I suggest 
merits the attention of the Profession. With the 
details of ‘tke scheme it is not possible to deal within 
the compass ,of this paper. 

of any profe&osal body, and I would suggest that 
it is worthy of oossideiration whether more stris- 
gent tests (includiing possibly a viva woce examina. 
tion) might not be introduced as part of the Pro- 
liminalry or Intermediate Examination in justice to 
the candidates thems,elves, the Profession and the 
public, with a view to the aarly elimination af theso 
men. I can well imagine that such an innovation 
would be welcomed by the conscientious examiner 
on whose mind some paper has left serious doubts 
a to whether the writer really has in him the rna,k. 
ings of an efficient professional man, As is well 
known, the Board of A#dmiralty have already 
adopted this metlhod when selecting c’andidates for 
the Savy. 

FIDELITY. 

Having tihus secured compulsory membership oi’ 
the Central B’ody and the maintenance and periodi- 
cal audit ,of books, cannot we usefully con- 
sider whether it is not possible to give the public 
some greater degree of #security by the introduction 
of a system of fidelity guarantee. Solicitors thcm- 
selves not uncommonly insist upon their ‘ca’shicrs 
and ‘others effecting fidelity bonds. Members of the 
London Stock Exchlange and the Paris Bourse all 
find substant,ial security. Is it r,easonable that 
we, as a Profession, should be asked ourselves to 
give the public some measure ,of proltecti,on against 
misappropdation! and to introduce, possibly in col- 

laboration lvith the larger insurance offices, a SYS- 

tsm whereby cvcry practising solicitor would be 
called upou to ellter into a bond gaarantecing his 
fidelity either by dircet contract with the insurance 
company or by contiribution to a common fu1U.l to 
be applied for this purpose Y Whether the guaran- 

tee sh,ould or could bc limited or unlimit.ed arc mat- 
ters for consideration and negotiation. Thcrc would 
unquestionably be dif5iculties at first, clne to the ab- 
scncc of ,d.ata as to the amount of past dcfalcntions, 
the amount of turnover and ,othcr factors. But these 
difficulties should not Abe insupcrablc. Cases of de- 
fault amongst lsolicitors are compa!!rativrly rare. It 
is interesting to nolte in this connection that during 
the scvc’n years cnd,ed I&ember 31, 1927, only 68 
t;olieit.ors out of some 14,000 lo 15JOO0 odd annually 
taking out certific8atc3 were st,ruck oft’ the Halls for 

Frofessional miscondl~ct, though there has been a rc- 
grettable increa,sc in thp, figures for the current ~-car. 
M7itNh the additional 8safeguard secured by compnl- 
sory audit the premium necessary to cover at least 
limitsed claims should not deter us when we consider 
the additional s,enso of security afforded to the pnb- 

lie. I am myself inclitied to think that, though at 
first only limited cover would be possible, an tile 
experience of claims grew the premiums asked would 
materially decrease, with the result that ultimately 
unlimited cover could be obtained for comparatively 
small premiums. It may be urged that the existence 
of fidelity bonds would be a direct incentiv,e to mis- 
appropriation, but I hardly think that this will bc 
relied upon as a serious objection. Whatever Gel\- 
the Profession may take of such an innovation, thcrc 
can be little doubt that the mor#al efRc.t upon the 
lay miud would be very great. Herq? tzhen, we have - 

It is curious to note in pa,ssing that no machinery 
exists at pr,esent whcreiby notific.ation of the illness, 
lunacy, death, presentation ,of a b:ankruptcy 
petition, 0~’ accusation of a criminal ,offence ar8 auto- 
matically reporte’d to the central authority in o,rder 
that steps may be taken to safeguard the interests 
of the clisnts. The Statutory Committee ‘are only 
empowered to take action up,on the complaint of au 
aggrieved party. Cases are on record where solici- 
tors practi&lg alone have been either ill air mentally 
affected a,nd unable to ‘attend to busi’ness for long 
periods, during which their practioes have becu left 
wholly in charge of unqualified pers,ons. I have my- 
self known instsanceJs n-here solicitors h’ave died, 
leaving their own affairs and those of their clients 
in col&derable chaos, whil,st, i’t’ wa,s no part of any- 
one’s duty t,o notify the Society Jvith a view to the 
protection of the cliciits’ iiittrrests by means of visit- 
ing inspectors specially retained by the Society and 
selected from a panel of solicitor>s or accountants 
experienced in such work. Are not the public en- 
titled to pl:otection in such casc,s? 

Ln the discussion which followed &a reading of 
Mr. Hughes paper, Mr. C. 13. Barry (Bristol) said 
that 11c had always b,een in favour of compulsory 
membership of the Society, and hald never been able 
to understand wh;< 5,000 solicitors who were not 
members should, without paying any subscription, 
rake advantage of what wnl.; obt#ained for them by 
the members: He really thought that some system 
of compulsory auditorship might be adopted. HC 
hoped that most solicit,ors had their accounts au- 
dited. Hc did not want th,at anything should be 
done in the nat,ure of a panic, because, after all, the 
proport,ion ,of defaulting solicitors was exceedingly 
small, and the great mass of solicitors retry pro- 
perly had the confidence of their clients. He had 
helard it s#aid that if a man wanted to be dishonest, 
he coubd keep out of his books particular items bc- 
fore presenting them to the auditors. In tke main, 
offcnccs were caused by speculations, and before a 
man knew where he was hc was in a positio,n of in- 
solvency. Then he b,egan to take the money of his 
client. If he had an examination of his books, and 
they were brought before him every year ,or half 
yelar, he would lrec’ognise his position and be enabled 
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to pull up in time before sl?pping into a position of 
dishonesty, There were ,only comparatively few 
cases wher$e a man deliberately acted in a dishonest 
manner. 

I%, H. G. Pritchard said what they had to oonsidep 
\sra,s the man who was starting business. It w-as 
proposed to add to hi,s ovcshcad charges compulsory 
auditing. 

The President of the Law Society (Mr. R. 31. 
Welsford) said he very strongly objected to the sug- 
ge&ion that the Profekon was not an honaumblc 
one. He had always thought tha,t he belonged to 
an honoutrable Profclssion. 

Mr. Hughes, in reply, express& his sympathy wit,h 
the younger struggling man, but said tihat it way 
necessary to hold the balance between the interests 
of individuals and the interests of tdheir client<. Hc 
h’ad proposed to move a resolution, but, on the 
understanding tllat some ,of the suggestions he had 
put forward would rcceivc the sympathetic con- 
sideration of the Council, his olbject had been gained. 

Correspondence. 

The Edit’or, 
“ N.Z. Law Journal.” 

Dear Sir, 
Natural or Reasonable User. 

Some mcel~s ago yonr correspondent “Baron” yuot)ed 
the case of Whom v. Lenfedey, (191.5) 84 L.J.P.C. 160, 
as an authority on the extent to which s ion-er owner 
is hound to receirc drainage from an upper owner ; 
but a perusal of t)hc case scarcely justifies the im- 
portance claimed for it. It, does not appear to bc 
reported in the Law Reports a!though it is in the Law 
Times--see 11‘3 I .Y’. % * i t.. ‘l’llc case really turned on a 
point of pleading. It arose in Guernsey where servi- 
tndes in relat’ion to heritable prdperty ca,nnot be created 
by prc%scription but only by some written instrument, 
duly reeistercd, proper for constituting heritable rights. 
The plnmtiff in his pleadinys referred to a verbal agree- 
nlent as I)art of his title to ciischarge rlraillape water 
through a pipe. The defendant took a preliminary 
point that the agreement being a verbal one could not 
be given in evidence and the local Courts upheld this 
view. The Privy Council however decided to send the 
case back with a declaration that the exceptions pleaded 
by the respondents fell to be disallowed as exceptions 
prejudicial t,o the action and that the case should pro- 
ceed. Lord Dunedin said : “ What happened in 1872 
need not be pleaded as an agreement1 ; it need only be 
mentioned historically as the reason of the it tu: quo. 
Sh is sufficient for the appellant, primn facie, to show 
that his is t’he superior close and that the natural water 
has been cast on the respondent’s close in a certain 
place, and that the respondent’s at their own hand 
have interfered with tbe :tntm gtlo. The right however 
of the superior proprietor is not’ q&e abso!ate. The 
limits cannot, be defined by definition but each case 
must depend on its omn ckumstancefi.” The point, 
raised by your correspondent was not considered. 

Yours, etc., 
JOHN DOE. 

Summary of Legislation: 
--- 

Caladuded fmm p. 30.9. 

COPYright (Temporary) Amendment. (9th Ootohcr, 1928). 
Between 1st October, 1927, and alat huguat, 1929, broadcaet- 
ing was not, and is qot, breach of copyright in a musical 
work, Up to T+ per cont. may he deducted from receiving 
set license-fees, and used to compensate claimants for what 
would otherwise have heen a breach of copyright, the haI, 
ante (if any), going to the Broadcasting Company. A tri- 
bunal to hear claims may he set up, and tho bases of 
zompcnsation arc to be not only the merit of the claim, but 
the total value of apprehended claims and the total fund 
available. 

Dangerous Drugs Amendment. (6th October, 1928). In- 
formations under Part II. of the principal Act (dealing with 
opium) need no longer be laid by a hledical Officer of 
Health. JIinor amendments. 

Government Railways Amendment. (9th October, 19%). 
Nachinery amcndmcnts consequent on substitution of a 
General l\lanager for tho Railways Board. Appeal rights 
of cmployces modified. Sick-benefit funds of the Second 
Division may be subsidised up to 58,000 a year. Railway 
lands may be leased under the Public Bodies’ Leases Act, 
1908. Orders in Council throwing the cost of branch lines 
on the Consolidated Fund may be made retrospective. Fresh 
provision is made (coming into force on 1st June, 1929) as 
to motor-vehicles at crossings; the speed-limit will bc 15 
miles an hour, and “compulsory-stop” signs must be com- 
plied with; penalty, $10. Hpocial superannuation rights are 
lgircn to the Gcneral &Ianagcr and persons who left the 
Government railways for the scrvicc of tbc Wellington and 
-\Iana\vatu Railway Company. 

Main Highways Amendment. (6th October, 1928, but rc- 
trospcictivc in part). The Main Highways Board may dis- 
pense \vith part or all of any contribution from a local body 
for highway works, an11 rcfuncl contributions made since 
1st Xpril, 19%. l.ocal bodies may (retrospectively since 
passing of 1926 ~~mentlmcnt) accept ad\ antes from the 
Board for their contributions, and repay bp instalmcnts. 
Ninor nlucndulcnts. 

Maintenance Orders (facilities for Enforcement) Amend- 
ment. (6th October, 1928). The reciprocity with other 
British Dominions proper ercatctl by the principal Act is 
cxtcndccl to protcctoratcs and mandated tcrritorics. 

Mental Defectives Amendment. (1st January, 1929). The 
Xrntul Hospitals Department is formally constituted as a 
Dcpartmcnt of State, with a Xinistor, and, as its perman- 
en1 head, a Director-General of Ncntal Hospitals (the pre- 
sent Inspector-General of Ncntal Dcfcctives). To tt1o 
classes of “ mentally tlefcctivc persons” in tho principal 
Act is atldctl another, of “persons socially dcfcctivc, i.c., 
persons who suff’cr from mental tlcficicncy associated with 
anti-social conttuct, and who by reason of such mental de- 
ficicncy an(l conduct require supervision for their own pro- 
tection or in the public -interest ’ ‘-a definition which appears 
to lack clefinitcnc~s. In alternative proccdurc for atlmission 
to mental hospitals is provided, whthrcby the patient can bc 
admitted on ulctlic,al ccrtificatcs only, and the Xagistrate 
be consulted afterwards. A departmental medical officer 
may be one of th(s mrclical practitioners certifying for ad- 
mxsion. A Board is created to promote the welfare of 
mental dcfrctives, cxclutlin,g those classed as ‘Lpcrsons of 
unsound mint1 ” or “persons montially infirm.” It is to 
eompilc a rcgistcr of persons? being ‘(mental defectives,” 
not “of unsou1111 ulintl,” or ~‘mcntally infirm,” whom it 
thinks should be cl:~sscd as “idiots,” “imbccilcs,” “fecblc- 
min~l(~tl, ” “cpilcptics,” or “socjally defective,” ant1 to 
l)rovitLc them with supervision. Nanlcs arc submitted by 
thr Dcpartmcnts of PZducntion and Prisons, and by 1Iagis- 
tratrs and Justices beforr whom persons arc chargei with 
an oflencc, rl,ported on by a clinic to the Chairman, suh- 
milted by tba Chairman to the ‘Board, ant1 cntcred on the 
Register of the Board, unless a parent or guarcllan or person 
having control (to whom notice must be given) objects, and 
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in such case only if a Judge confirms the Board’s decision. 
The Board of its own motion, or a Judge on the application 
of the person registered, or a relative, may order a name 
to be removed from the register. Special institution3 may 
be provided for registered persons. Recognition may be 
grantrd, and money p@itl, to “social-service organisations.” 

Mator-v&iclt: Xnsyrance (Third-pa#rty R,i&s). (Nominally 
1st. January, 1929, but, as affecting the public, 1st June, 
1929). Every motor-vehicle owner must effect third-party 
insurance. Every person in charge of 3 vehicle is deemed 
authorised agent of the ownop. The indemnity of the policy 
is to Cover every person holding a motor driver’s license 
(it does not appear whether it must be a license covering 
the class of vehicle in question) who is in charge of a 
vehicle with the owner’s authority. Every insurance com- 
pany prepared to underwrite business notifies the Registrar 
of Motor Vehicles, and the owner nominiates his company 
when paying his annual registration fee, and before he is 
issued with his number plates. The contract of insurance 
is then complete. The company’s limit of liability is f&O00 
for one passenger in the vehicle, s2O;OOO for all passengers, 
otherwise unlimited in amount, but, limited as to range of 
livability by a clause similar to the excepted risks clause in 
ordinary policies giving similar cover. Tho Act replaces 
the insurance rcquircment in the l\lotor-omnibus Traffic Xct, 
19%. Death, insolvency, or liquitlntion of the tort-fcasor 
dots not defeat the claim of the person damagocl, the claim 
being a c’harge on the insurance moneys. Insurance companies 
can apply to a Mngistrato for cancellation of the motor 
driver’s license of an owner, with appeal to the Snprcmc 
Court as untlor the Justiccbs of the Pcucc Act. Blnchincrv is 
affortlrtl, and Orclcrn-in-Council may nftortl snore, for fixing 
and tliff’crcntiating l)renliums, imposing penal premiums for 
use of a vehicle for a purpose not authorisctl by the scale of 
premium paitl, and other nlattcm. Though the Cro\r-n nlay 
oc a tort-feasor, it cm hnrtllv b(b nn insolvent out; nevcrthc- 
less the Act is tlcclnrctl io gintl the Crown. 

Public Works Amendment. (25th Scl~tnnhtr, 19%). S. 
110 of tho principal &let of 190s is recast to give more 
clasticit,y ant1 l”“nit narrow roads, within and without 
boroughs, r\.jth al)proval by Ortlcr in Council, lvhich may 
impose building-line conclitions. ‘1’1~ meaning of “ sub- 
division” in S. 117 is extcndctl to include any sale of part 
of a holtling. Hs. 131 and 132, as to closing of roladn, arc 
recast, in dfert onlitting the rc~quirc~nlent of an approving 
meeting of ratopaycrs \zhcro no objcctiolls arc rcceivcstl. The 
provision applies in tc,rms to Koatl ‘Boartl~ an11 tlis- 
trict road*, but cstc‘ntls by rt~l’rrrnce to County Coun- 
cils and County roads. FOI.CH~OI.C~ acc(~ss, pcrmittctl 
by the 1911 hmcn~hncnt as an altcrnativc to road 
ilCdCSS, whtln lantl is sol{\, is c‘xtcntletl to include 
nccess to a forcshorc rcscrvr. The Afct will stnntl repcalecl 
from I.st January nrxt, by the (‘onsolillating mc:~surc (see 
abovr, Part 1 (a), Consolitliation). 

Summer Time. (!Jth October, 1928). The clock is thirty 
nlinutc,s in ntlvanco of stan:lartl tinLc fronl tho 2nd Sunday 
in October to the 3rtl Sunday in 1Iarch. The Act is to be 
in force for one year orllp, and dots not affect shearing or 
grnill-thrrshing nwartls or industrial agrromrnts, unless the 
Ibartirs SO :~grcc:; nor mnttrrs of astronomy, meteorology, or 
nnvigation. 

Swamp Drainage Amendment. (6th Octobcar, 1928). Rc- 
casts the provision unclcr which the llinistcr of Lands lcvics 
rates to coc’rT charges of c~xprntlitur0 on swamp arcas bcjng 
tlrainetl by the Crown. Rntcablc lnntls ar? classified aecortl- 
iny to btancfit tlcrivcktl, dibercntial rating is suthoriscd, and 
apljeals from c~lassiAc,:rtion to a Magistrate are pPrmittctl, 
l.,c provision bcsing silnilar to those in the Land Drainugc 
Act ant1 River Bonrtls Acat. Rutos for the Waihi and Kni- 
tnia Drainace or(‘as arc suspcntlcd for this ycnr and next, 
and rates pgid \yill bc rc~funtlctl. 

British Nationality and Status of Aliens (in New Zealand). 
(Reserved for Roval assent, anal to come into force on Pro- 
clnmation). PrcGioos -ivts incorporated anil rcpealcd. Part 
II of the Imperial Act now aiioptcd, so that Nrw Zealanql 
naturalisation has Imperilal force. Regulations may be mnt!c 
for various purposes. 

New Zealand University Amendment. (9th October, 1928). 
A maximum of &%,OOO is fixer1 for the subsidy puyablc 011 

anp voluntary contribution; thiq is retrospective. If the 

salary or equipment of any new Chair “has to be” provided 
from Government funds, the Minister of Education must 
consent; to these and other new Chairs the University Council 
must consent. National Scholarships are raised f5 in value. 
Fixed annual grants are given to. the four colleges--4uok. 
land, fY,i50; Victoria, $7,750; Canterbury, f6,OOO; Otago, 
f15350. The appointment of Vice-Chancellor is to be 
optional, but the Xniverslty Council must appoint a Pra* 
Chancellor, who is substituted for the Vice-Chancellor where 
named in the principal Act. Honorary de,grees may be COP* 

ferred. There are other amendments of detail. 

8. OBIMINAL bAW. 
New substantive orimes created by the Ment&l DBieCtiVa 

Amendment Act (noted above in Part 7, General Admisis. 
tration), are having, or attempting to have, carnal know. 
ledge of any person registered under that Act; being a 
parent or othorwise in control of such person and wilfully 
or negligently allowing such event to happen; or supplying 
intoxicating liquor for any mental defective. 

9. LOCAL AND PRIVATE LEGISLATION PASSED AS 
PUBLIC ACTS. 

Auckland Grammar School Amendment. (6th October, 
1928). Ch,angcs date of annual election of Education 
Board’s representative on Grammar School Board. 

Auckland Transport Board. (Comes into force when (a) 
the Auckland Cit,v Council has approved it; (b) a poll of 
Auckland City ratepaycrs has approved it; (c) polls of rate- 
payers of nine surrounding districts affected have approved 
it, the votes of all these districts being taken togcthcr; (d) 
the result of the polls has brcn gazetted). A new 10~1 body 
set up with obligation to acquire trtlms and motor-omnibuses 
of the City (‘ouncil, nntl a n~onopoly of transport in the 
district by tramways ant1 ‘ ‘ motor- ‘and horse-omnibus ser- 
viccls ant1 any like public passenger-convoyanco services by 
a:iy vchiclc plying or stnndin,g for hire for the conveyance 
of passcngcrs at separate fares.” Power to borrow for 
the \vholc or parts of thcx district. 

Auckland University College Reserves Amendment. Vests 
crrtnin closctl roads in the Collrgc Council, with power to 
sell, excrpt minerals. 

Canterbury College and the Canterbury Agricultural Col- 
iege Amendment. (6th Oc:ooer, 1928). The respective Col- 
Icc;e Boards grt power to grant rcncwal leases during cur- 
rcncy of existing lcasrs (not earlier than three years nor 
later than onp year before expiry). 

Canterbury Provincial Buildings Vesting. (9th October, 
1928). A Board is incorporated consisting of the Minister 
of Lantls and the Canterbury members of both Houses of 

Parliament. In it is vestccl the site of the Canterbury Pro- 
vincial Council Chamber, with power to let, duty to1 repair, 
but no powrr to make structural alterations or erect new 
huiltlings. ‘1%~ buil<lings ‘adjoining are similarly vested, but 
the general Government may renlain in possession so long 
3s required. Jfaintcnance is to be met by Parliamentary 
:!ppropriation. This Act contains no provision for payment 
of rxprnsrs to members of thr Board. 

Local Legislation. (9th October, 1928). 79 sections, deal- 
ing I,srgcly with finance, valitlating illegal cxpcnditure in- 
currctl, and authorising cxponditurc that wo~~ld otherwise be 
f’orbitldcn by law; in some cases conferring powers to deal 
with special property. Section 18 reverses Broad v. Chair- 
man, etc., of County of Tauranga, (1928) G.L.R. 435. 

Reserves and Other Lands Disposal. (9th October, 1928). 
Compared with like Ac*ts of recent years a shrunken 
nleasure, containing 19 operative sections,’ all strictly 
covered by the title. 

Counsel (at’ last sitting of the Court of Appeal) : 
“ In this case your Honours, I shall have to go into 
some very delicate law.” 1 

&facGregor, .J. : “ Not ‘delicate ’ in the sense of 
‘ infirm,’ I hope, &Ir.----,” 


