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” I will forever af all hazards assert the dignity, inde- 
pendence mad integrity of the English Bar, without which 
irrpartial justice, the most valuable part of the British 
constitution, can have no existence.” 

-Lord Erskine. 

vol. v. Tuesday, June 11, 1929 No. 8. 

Law and the Colonial Service. 
--- 

A few years ago Lord Birkenhead addressing the 
undergraduates of Glasgow University made a plea 
for candidates for t#he Indian Civil Service. Tha.t 
service has not of lat’e years proved RX attractive to 
undergraduates oE the English Universities as it did 
in the past. This has been due largely, if not entirely, 
to administrat,ive changes in India, but despite t’hose 
changes Lord Birkenhead, who was then Pecretary- 
for-State for India, spoke highly of t’he advantages of 
a career in the service to young men of talent and 
ambition. The Colonial Service ha,s, on the other hand, 
steadily advanced in importance and status with the 
rapid progress of those parts of the Empire which are 
under the direct control of the Colonial Office. The 
extent of the area administered by t’he Colonial Office 
and the size of the population within that, area are not 
generally recognised. The Colonial Service is rr-spon- 
sible for an area of some Z,OOO,OOO square miles with 
a population of approximately 50,000,OOO~ and with 
some small exceptions t,he whole of this a#rea and it’s 
inhabitants lie witshin t$he tropical zone. 

Reviewing in the House of Commons on the 1st 
May the last five years of Colonial administration, 
Mr. Amery, t,he then Secretary-of-State for t’he Colonies, 
pointed out t’hat t,he totma trade of the Colonial Empire 
had by 1927 come very close t#o the ~5OO,OOO,C~OO mark, 
and expressed his conviction that for the present, year 
the figures would well exceed that tot’al. In the most, 
important colonial group, t,he West African Colonies, 
the total trade had grown from ~51,00O,OO(a in 1924, 
to ~66,000,OOO in 3927, and during the same period 
the total trade of t#he East African group, rose from 
~25,000,OOO to g32,500,000. The total trade of the 
Eastern Pacific group, Ceylon, Xala,ya: and the Pacific 
Colonies, rose from &X3,500,000 to 52,47, 000,000. The 
total exports from Great Brit,ain to all her Colonial 
Dependencies in 1905 was under $18;000:000. R;v 1924 
the figure had risen to C,47,000,000 and in 192 I It was 
just short of &~S,OOO,OOO. Great Britain’s importIs 
from the colonies in 1905 were %19,500,0C)O, in l!M4 
over &50,000,000, and in 1927 nearly &60,000,000. l\lr. 
Amery went on to point out! that as a, purcha.ser of goods 
in Great Britain the Colonial Empire, taken as a unit, 

1 

In such government1 the man train&l in legal prin- 
ciples and possessing a legal education must always 
find an important place. There arc, of c(Jursc, in such 
a service special branches such as the ~pricult,nral. 
the veterinary, the medical end the eclucsticmal, hut 
in the general adruinistrat’ivc operat’ions which are 
concerned with the ewt~abliahmeat~ of justice and t,he 
preservation of lam and order the general education 
of the University man, whose studies have included a 
course of law, is bound to he a qualification. The 
education for such service, considering the great diversity 
of peoples concerned, t’he different’ languages, the various 
stages of civilisation, a)nd the forms of government, 
religions and cult’ures existing in the various Colonial 
possessions, should be general rather t,han special, 
a,nd those whose duty if is to prescribe courses of legal 
education should always undereta,nd that a knowledge 
of legal principles and a degree in law are qnalifica.tions 
for administrat,ive scrvire RS well as for actual practice 
in the Law. Inasmuch as service under the colonial 
administrat’ion is confined almost entirely to tropical 
count,ries, health. habit and outlook are essential 
requisites in an applicant, and generally speaking the 
qualifications required are probably those t’hat go to 
the making of a successful lawyer who commands the 
:onfidence and respect of his clients. 

now ranked next to India and Australia as Great 
Brit’ain’s best market,, and that, in the last five years 
i;he Crown Agents for the Colonies had bought, in Great 
Britain %33,000,000 wortJh of Government stores. 

These facts and figures indicate the enormous im- 
portance of the Colonial Dependencies to’the British 
Empire, and when it is rememberer1 t)ha,t the Native 
populations? who are the primarv producers of this 
mormous trade, number some ~O,U(~O,OOO and are 
regulated and governed by the Colonial Service, the 
!mportancc of that) Service will he equally recognised. 
To all young men studying law at our Universities, 
and to lawyers with son;2 to make their way in the world, 
the announcement tha,t a Board ha,s been set up in 
New Zealand under the Chairmauship of His Excellency 
t,he Governor-General to recommend candidates for 
this Service from amonprt’ gradna+s of t,he New Zea- 
land Universit#ies is a fact, of prime importance. Tt is 
not only the regulation of trade in the Colonial De- 
pendencies that’ falls witshin the scope of the duties of 
t,he officials of the Colonial Office, but, the government 
of a popula,tion as great) as that of Great Britain her- 
self. 

It is impossible in a,n a#rticle such as this to do more 
than refer to the fact that a career in this Service 
should offer great att,ractions to the class of yo\:ng man 
whose horizon has hithert#o been confined t,o practising 
the profession of La,w in tllc Dominion in whicoh he 
happens to have been born. To such we suggest they 
should consider the opportunity now open for a career 
in an increasingly important. Service. They should, 
if possible, obtain a copy of Mr. Amrry‘s survey and 
seek information from the X’ew Zealand Board. Mr. 
Amery says tha,t in t’he Service salaries have been in- 
creased and that the Colonial Office has steadily raised 
the standard of the charact,er and ability of the men 
who entered the Scrvicc as there is nothihg more vita,1 
to the development of the whole of t,he Empire than 
t#he men who do the work on the spot. Members of 
the legal profession may well consider how t,he opening 
now presented for service of this nature affects the 
requirements of legal education and training. 
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Court of Appeal. 
Herdman, A.C. J. 
Adams, J. 
MacGregor, J. 

AIarch 26 ; May 6, 1929. 
Wellington. 

NAPIER HARBOUR B0,4RD v. NEW ZEALSND 
TRAWLING AND FISH SUPPLY CO. LTD. 

.._.~ 
goods passing over or through the same.” The only exception 
to be found was in Section 78 (1) (e) exempting (inter a&z) 
any vessel employed in fishing and not conveying goods for hire. 
That exemption applied only to the vessel. The defendant 
company had used the plaintiff’s wharf for the purpose of oon- 
vcying “ bunker coal ” to its vessel, and also for the purpose of 
landing its fish. These articles were “ goods ” within the 
definition in Section 5 of the 4ct. They were, therefore, within 
the ambit of Section 226 (12), and by the amendment to by-law 
112 t,he Board had fixed dues to be paid in respect of them, 

Harbours-Dues-Bunker Coal For Trawlers Brought On to 
Wharf and Loaded Direct Into Trawler by Employees of 
Trawling Company-Fish From Trawler Landed Direct Into 
Vehicles by Company’s Employees and Taken Away-Gear 
Forming Part of Equipment of Trawlers Landed On to or 
Shipped From Wharves-Board Entitled to Levy Dues on 
Such Goods-Not Within Exemption of “ Vessel Employed 
in Fishing . . . and Not Conveying Goods for Hire “-Har- 
bours Act, 19.23, Sections 5, 78 (le), 226 (12). 

Case stated under Rule 154 removed into the Court of Appeal 
for argument and for the determination of t,he questions of law 
arising. The facts as agreed were that t,he company w’as the 
owner of certain steam trawlers which were employ& solely 
in fishing within, and in the immediate viainity of, the Port of 
Napier. The trawlers berthed at the plaintiff Board’s wharves 
to which they returned each day on the conclusion of their 
fishing operations. They carried no goods for hire nor did 
they trade with any other port. “ Bunker coal ” was required 
for tha propulsion of tho trawlers and was shipped on to such 
trawlera for that purpose. It was brought on to the plaintiff 
Board’s wharves in vehicles belonging to the coal merchants 
and was put on to the trawlers fron the wharves by the de- 
fendant company’s employees. The fish brought to the wharves 
in the trawlers was landed from them into defendant com- 
pany’s vehicles on the plaintiff Board’s wharves, but all labour 
in connection with such loading was done by tho defendant 
company’s employees. 

Wharfage amounting to $4 3s. 8d. was claimed 111 rcsl>cct 
of certain gear. That gear included firstly the engino boiler 
tanks, timber, and other gear dismantled from S.T. “ Weka ” 
during June, 1925, when that vessel was taken out of oommis- 
sion and destroyed, which gear was landed on the plaintiff 
Board’s wharf and upon which wharfage dues were claimed under 
By-law No. 116 (b) ; and secondly, 1 winch, 2 trawl-boards, 
2 gallows, and 1 search-light consigned from Wellington to the 
defendant company at Napier, in November, 1926, per S.T. 
“ Awarua,” a fishing vessel not the property of the defendant 
company upon which wharfage dues were claimed under By-law 
No. 116 (b). 

The questions of law arising were whether the plaintiff Board 
had a right to levy wharfage dues in respect of (a) “ bunker 
coal ” loaded over the wharves into and for t,he use of the de- 
fendant company’s trawlers, or (b) in respect of fish the result 
of the trawlers’ fishing operations landed on the Board’s wharves, 
or (c) in respect of the whole or any part of the gear forming 
part of the equipment of the trawlers landed on to or shipped 
from the Board’s wharves. 

T. 5. Weston for plaintiff. 
Gray, K.C. and Buxton for defendant. 

“ADAMS, J., delivering the judgment of the Court, said that 
in a case between the same parties, reported (1927) G.L.R. 
194 ; 3 B.F.N. 33, it was held that under Section 226 (12) of the 
Harbours Act, 1923, the Board had power by appropriate by- 
law to levy wharfage dues in respect of “ bunker coal ” brought 
on to the Board’s wharf and placed from them on to the trawl- 
ers, but that that could not be done under the existing by-law 
No, 112 (a). The Board then amended by-law No. 112 by 
adding clauses (b), (c), and (d). The present questions arose 
under those clauses. In their Honours’ opinion the decision 
to which they had referred was right both in the result and in 
the reasoning by which it was supported. But if the Board 
had power by appropriate by-law to levy wharfage dues in re- 
spect of “ bunker coal,” there was no reason why the power 
should be limited to “ bunker coal.” The enabling section was 
Section 226 of the Harbours Act, lQ23, which read as follows : 
“The Board may from time to time, by by-laws made under 
this Act . . . . (12) Fix scales of dues, tolls and charges, to be 
paid for the use of such wharves or docks, and charges for labour 
supplied or services rendered in connection therewith, or on 

The gear from the S.T. “ Weka ” was severed from the ship 
in the process of her destructsion before it was landed on the 
wharf, therefore it had ceased to be part of a fishing vessel or 
its equipment, part or all of it, might indeed at some future time 
become part of a fishing vessel or of its equipment,, but when 
landed it had no relation to any particular ship. Their Honours 
thought that such gear came clearly within t,he definition of 
“ goods ” in Section 5. The gear ex S.T. “ Awarua” might 
have been intended for one of the defendant’s trawlers, but 
there was no suggestion that it was part of a fishing vessel 
or of its equipment. That gear was, t8herefore, in the same 
category as tho gear from the S.T. “ Weka.” 

Solicitors for defendant : Kennedy, Lusk and Morling, Napier. 
Solicitors for plaintiff : Sainsbury, Logan and Williams, 

Napier. 

Herdman, A.C. J. 
Adams, J. 
MacGregor, J. 
Kennedy, J. 

March 25; May 6, 1929, 
Wellington. 

R. HA4RDlNG & CO. LTD. (IN LIgUlDaTION) v. HAMILTON 

Company-Liquidation--Set-off-Claim for Calls by Liquidator 
of Company-Monies Due to Shareholder in Respect of Bills 
Signed by Shareholder for Accommodation of Company While 
a Going Concern and For Services Rendered to Company as 
AccountantClaim of Set-Off by Shareholder-Informal Ar- 
rangement When Bills Signed That Any Moneys Paid by 
Shareholder on Bills Should be Credited to Shares-Similar 
Arrangement as to Moneys Becoming Due for Services Rend- 
ered to Company-No Debts Payable ir& praesenti to Share- 
holder-Agreements to Set-off in future-Not Sufficient to 
Constitute Set-off-No Evidence of Set-off or of Any Trans- 
action Equivalent to Payment-No Inference of Set-off Drawn 
from Failure of Receiver Appointed by a Debentureholder to 
Require Payment of CalIs by Shareholder-Moneys Paid Not 
Advances on Account of Shares-Companies Aot, 1908, Sec- 
tions 66, 68 ; Table A. Art. 16. 

Appeal from a decision of Ostler, J., upon a summons to show 
cause why the respondent’, Hamilton, should not be ordered to 
pay to the liquidator of the appellant company the sum of 
$400 being an amount due in respect of a call upon his shares 
in the company and upon a motion for the removal of the re- 
spondent’s name from the list of the contributories of the 
company. The summons was dismissed and an order was made 
removing the respondent’s name from the list of contributories. 
The facts were that the respondent held 500 shares of X1 each 
in the company in respect of which ;ElOO had been paid ; that 
amount baing credited to him on 29th March, 1927. On 23rd 
August, 1927, the balance of uncalled capital was called up, 
the call being made payable on 12th September, 1927, and in 
September, 192’7, a receiver was put in by debentureholders. 
Tha company went into liquidation on 29th December, 1927. 
While the Company was a going concern the respondent signed 
certain accommodation bills to assist the company, and when 
th3 company was unable to take up the bills at maturity, the 
respondent came to its assistance and found sums of money 
aggregating $516 15s. Between April, 1927, and August, 
1927, he rendered t,Jle compmy cortam services as an accountant 
in raspact of which there was payable to him the sum of $149 
18s. After crediting a su~n of $243 owing by him on account 
of a car pm&&sod, there VGM due to him for moneys paid to 
mset promissory notes and for services rendered the sum of 
$224 13s., and he was contingently liable for the sum of El01 5s. 
in respect of three promissory notes which were not then due. 
There existed between the respondent and the company an 
informal arrangement to the offect that the company was to 
meet the various bills signed by the respondent as they became 
due, and that, if the company failed to m3st ths bills and if 
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the respondent was obliged&o redeem them,_the amounts so 
paid by him wepe to be credited to him in part payment of 
the amount unpaid by him to the company on his 500 shares. 
A similar arrangement was made in respect of monies which 
might become due to him for services rendered. If the monies 
due by the company to the respondent were to be set-off against 
the $400 payable by him for calls, he would owe the company 
nothing when it went into liquidation ; on the contrary the 
company would be indebted to the respondent. The question 
arising was whether in fact the monies had been set-off. In 
addition to the above informal arrangements as to crediting 
in the future the amounts paid on bills (if any) or amounts due 
for services (if any) towards payments of the amount unpaid 
on shares, there was evidence that the receiver had taken no 
steps to enforce payment of the call. There was, however, no 
evidence that any of the monies paid by the respondent had in 
fact been received as advances upon shares or credited against 
the shares or even that the respondent, had before liquidation 
attempted to have any record made in the books of the com- 
pany that his liability in respect of his shares had been dis- 
charged. 

Corn&h for appellant. 
Stevenson for respondent. 

HERD-MAN, A.C.J., delivering the judgment of the Court, 
said that it had been submitted that the transactions between 
the company and tho respondent came within Article 16 of 
Table A of the Companies A&, 1908, which enabled directors of 
a company to receive payments from a member of the company 
who was willing to advance the same on account of moneys 
clue upon his shares. Their Honours had no hesitation in stating 
that that was not the case. The respondent used his money 
to pay a debt which the company should have paid. In a sense 
the respondent was a surety and under an obligation to meet 
a debt if the principal debtor failed to pay it. He did not 
deposit money with the company on account of his liability 
as a shareholder. Hc consented to act as the medium through 
which the company secured money for its own purposes from 
lending institutions, and when the time arrived for the pay. 
merit of the bills uptiu tile strength of which money had been 
raised, the respondent found the wa)-s and means. If the ar- 
rangement was that the monies paid by him were to be treated 
as advances within the provisions of Article 16 one would ex- 
pact to find some stipulation about the payment of interest; 
but none was to be discovered. Then again, Prouse, the manag- 
ing director, evidently considered that the essence of the agree- 
ment arrived at was “set off,” for in a letter dated 28th Peb- 
ruary, 1928, addressed to the respondent, he said so. If the 
respondmt was to escape from paying the amount of 
the calls which the liquidator claimed, he could only do so by 
proving that the moneys paid by him for the benefit of the 
company and the moneys earned by him for services rendered 
were in fact set-off against the liability on his shares before 
the company went into liquidation. 

The respondent claimed that his liability to the company 
had been disohargad by a transaction or transactions which 
were the equivalent of payment. The onus was upon him to 
prove that a set-off was so effected. The learned Judge in 
the Court below came to the conclusion that a set-off must be 
presumed from the inactivity of the receiver who had been put 
in charge of the company’s business by debenture holders. Th3 

receiver heard the respondsnt’s story and took no step to en- 
force payment of the call, but as to whether or not he had 
abandoned his claim against respondent there was no evidence 
either way. No inference of any value could, however, be 
drawn from the failure of the receiver to proceed against the 
respondent. Was then t’he respondent’s indebtedness for calls 
extinguished by sot-off bsfore the company went. into liquida- 
tion ? Firstly, as to the bills mentioned in the case, the re- 
spondent’s evidence showed that money was supplied by him 
as each bill fell due. It followed that, as eighteen bills matured 
before liquidation and eighteen payments were made by the 
respondent, them must have been eighteen separate instances 
of set-off, but nowhere could any record be found of any gradual 
diminution of the respondent’s liability. Next, when the 
arrangement. about set-off was made there were no debts payable 
in praesenti. The respondent might never have been called 
upon to meet the bills. The company might have been able 
to take them up as they fell due. No call had been made when 
the arrangement was made. Months elapsed before the resolu- 
tion was passed which provided for the calling up of the un- 
called capital. Then, as to the respondent’s claim for services 
rendered, he might never have done any work. When the 
arrangement was made it amounted to an undertaking to do 
something &n &tuturo. The situation disclosed by the facts 

resembled the situation with which-the Court had to deal in 
Kent’s Case, 39 Ch. D., 259. When the arrangements about, 
sat-off were made in the present case, no one could predict with 
certainty that the respondent would ever have a claim against 
the company for money advanced or for services rendered. 

Their Honours then proceeded-to-consider whether it had-been 
proved that any set-off had been actually consummated. The 
question arising was whether there was proof in the present 
case, as in Spargo’s Case, L. R., 8 Ch. 407, that there was on 
the one side a bona fide debt payable at once for the purchase 
of property, and on the other side a bonafide liability to pay at 
once for shares and that one obligation had in fact been set-off 
against the other. The respondent, no doubt, was under lia- 
bility on account of his shares, but when the agreement was 
made there was no debt owing to him by the company. There 
was nothing before the Court to indicate either that moneys paid 
by the respondent were received as advances or that they were, 
when paid, credited against, his share liability. There W&S 
no entry in the minute book which recorded the terms of any 
arrangement made by the respondent with the company about 
set-off, nor was there any such record in the share register. 
There was no evidence of any attempt being made by the re- 
spondent before liquidation to have a record made in any book 
of the company t,hat his liability in respect of his 600 shares 
had been discharged. No cash book, no ledger, not even a 
receipt for moneys paid on account of the company had been 
produced. There existed, however, sufficient proof of a some- 
what nebulous executory undertaking which provided that 
moneys paid by the respondent on account. of the bills already 
referred to and moneys payable to him for services rendered 
were to be credited against his liability on his shares. But that 
was not enough. The company was in liquidation. A liquid- 
ator had been appointed. His duty was to see that the interests 
of the creditors and contributories were protected, and for that 
purposo he must act in accordance with the directions in Sec- 
tions 66 and 68 of the Companies Act, 1908, and insist that mem. 
hers of the company contribute to the assets of the company 
an amount sufficient for the payment of the debts and liabili- 
tics of the company and for the adjustment of the rights of 
contributories amongst themselves, subject, of course, to the 
li.mit provided for in paragraph (b) of Section 66. section 68 
expressly forbad any set)-off by a member of moneys due to him 
by the company in his character of a member in competition 
with creditors to a winding-up. Their Honours d:d not think 
that G&sell’s Case, L.R. 1 Ch. 528 assisted in the present 
case. In Black’s Case, L.R. 8 Ch. 254, it was held that the 
contractor could not, set-off the amount due to him from the 
company under his agreement as damages or otherwise against 
the amount due by him on the calls. In that case there was an 
agreement about a set-off before liquidation. That was so in 
the present case. In Black’s Case the shareholder attempted 
to escape from paying the amount of a call made by a liquidator. 
In the present case the respondent sought to evade payment of 
a call which the liquidator was attempting to collect. If at 
some date before the liquidation proceedings supervened, the 
respondent and the company had met and arranged that the 
set-off agreed upon should there and then be carried into effect, 
that would have ended the matter at any rate so far as moneys 
owing by the company to the respondent were concerned. But 
that was not done. The case of In re Law Car and General 
Insurance Corporation, (1912) 1 Ch. 405, was in some respects, 
not, unlike the present. A director of a company who was a 
large shareholder offered to guarantee an overdraft of S5,OOO 
at a bank stipulating that any payments which ho should make 
should, at his option, be treated as payments in advance on 
calls. Neville, J., pointed out that the contract made did not 
discharge the director from liability in respect of the unpaid 
balance due on his shares. If nothing were paid t’o the bank 
under the guarantee, or if he did not exercise his option, the 
liability upon his shares remained intact. The director paid 
moneys to the bank and exercised his option after the company 
went into liquidation. But the learned Judge decided that 
Black’s case (cit. sup.) applied and that at the time of winding-up 
an amount was unpaid on the directors’ shares and that, there- 
fore, he was liable. Their Honoms referred also to the judgment 
of Fry, L.J., in Kent’s case, 39 Ch. D. 259, and distmguished 
In re Jones Lloyd and Co., 41 Ch. D. 159, where the transaction 
under review amounted in effect to a payment for shares in cash. 
In the present case, however, no actual set-off was ever carried 
into effect nor was there any proof of any transaction which was 
equivalent to payment. 

Appeal allowed. 
Solicitors for appellant : Morison, Spratt and Morison, 

1Vellington. 
Solicit’ors for respondent : Izard, Weston, Stevenson and Castle, 

Wellington. 
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HERDMAN v. C. DICKINSON & CO. LTD. 

Principal and Agent-Land Agent-Commission-Written Autho- 
rity to Sell Hotel at Certain Price---Commission Payable 
” Should a Sale be Effected “--Agent Obtaining Offer to Pur- 
chase at Lower Price Providing for Payment to Agent of 
Deposit “ on Acceptance of Offer “-Agent Agreeing to Accept 
Less Commission-Offer Accepted-Deposit Not Paid by Pur- 
chaser-Refusal of Purchaser to Complete-Vendor Declining 
to Enforce Contract-Duty of Agent to Obtain Payment of 
Deposit-Failure to Perform Duty-Agent Not Entitled to 
Commission. 

Appeal on !aw and fact from the decision of &. Barton, KM., 
in favour of the plaint,iff company in an a,ct,ion and counter- 
claim heard by him in the Magistrates> Court at \$‘ellinyton. 
TJle respondent conpany was a laud agent, and l)he appellant 
the proprietress of the Railway Hotel at Martoll Junction. 
The respondent claimed to recover from the appellant a sum 
of &lOO as the amount of commission agreed to be paid by the 
appellant t,o the respondent for effecting t,ho sale of her hotel 
premises. The appellant defended the action and oountcr- 
claimed for $150 damages nllegin g negligence by the plaintiff 
in acting as her agent,. On ZSth May, 1925, the appellant by 
a written authority to sell autlkorised the respondent to sell her 
leasehold interest in the hotel, incloding furniture, for $2,850. 
The authority provided : “ I hereby author& you to sell my 
hotel as per particulars hereunder mentioned and agree to pay 
you commission as stated below should a sale be effected by 
you or through your instrumentality. No sale, no c,llarges. 
Commission on all sales 670 or arranged.” On 5th June, 1923, 
respondent’s servants informed the appellant ihat they had an 
offer for ;E2,500 for the lease and furniture of the hotel, to which 
the appellant replied that she could not accept less than G!,500 
nett and enquired, “ How about your commission ? ” Sub- 
sequently the respondent received from one Mrs. Annie Doogan 
an offer agreeing to purchase at E2,600, and they communicated 
this offer over the telephone to the appellant, informing her that 
their commission would be $100. Following on this communica- 
tion they sent her a copy of 311% Doogan’s offer which was 
addressed to the respondent company and by which she offered 
to purchase t,he lease and furniture of the Railway Hotel, Marton 
Junction, for the sum of 52,600 on certain terms. These terms 
included (inter a&a) a provision that on acceptance of the offer 
she would pay a deposit of $100 to th4 respondent company as 
agent for the vendor, the balance of the purchase money (s2,500) 
to bo paid in cash on date of settlement. On 15th June, lS28, 
on receipt of this offer, the appallant telegraphed to the respond- 
ent company : “ Accept offer. Herdman.” The respondent 
company then telegraphe~.l to Mrs. Doogan : ” Your offer 
accepted by Mrs. Herdman.” On 19th June tllc appellant re- 
ceived a letter from Mrs. Doogau ‘s solicitors purporting to with- 
draw her offer t,o purchase. The appellant took no steps to 
compel Mrs. Doogan to complete the purchase. Mrs. Doogan 
had not paid the deposit of El00 provided for in her offer. 

O’Leary for appellant. 

Cornish and James for respondent. 

MACGREGOR, J., said that there was no controversy regarding 
t,he facts, the onI;- question being whether the respondent had 
made good its claim in law to recover its a,greetl commission of 
dllO0 on the sale of the appella~~t’s hotel. The answer to that 
question must depend upon whether the respondent, had duly 
carried out its duties a~ appellant’s agent in the t,ransection. 
After referring to Bowsted on Agency, 7th Edn., 201, and to 
the observations of Hosking, tJ., in Samson v. McKay, (1923) 
N.Z.L.R. 43, as to the ((uties of au agent, His Honour saicl that 
the crucial question was accordingly whether it, had been estab- 
lished by the evidence that the respondent had procured a person 
approved by the vendor to enter into a binding rontract of pur- 
chase upon the terms warranted by its authority. The caEe 
of Progressive Agency v. Bennett, (1928) N.Z.L.R. 100, was in 
point. Skerrett, C.J., in that case decided that a land agent 

who had been authorised by an owner to sell his property on 
;he terms (inler alia) of a “ E200 cash deposit,” who procured the 
written acceptance of a purchaser to the terms but failed to 
obtain payment of the deposit, upon cancellation of the contract 
was not entitled to recover his commission. In His Honour’s 
Jpinion that decision was in principle decisive of the present 
case. It was cited to the learned Magistrate who was able to 
distinguish it to his satisfaction from the present case ; but in 
the result His Honour found himself unable to do so. It was 
clear, His Honour thought, from the language of the written offer, 
procured (and prepared) by the respondent itself, that it became 
part of its duty as agent on acceptance of t,he offer to obtain 
payment of the deposit of &lOO from the purchaser. The first 
material term of t,he offer provided t,hat : *’ On acceptance of 
this offer I will pay a deposit of SlOO to C. Dickinson 6: C!. Ltd., 
as agents for the vendor.” It was clear also from t,he evidence 
t’ha,t the respondent company realised that, to collect this deposit 
was part of its duty as agent, for the appellant, for Mr. Cullingham 
(one of the respondent company’s representatives) said in evi- 
dence : ” I called on Mrs. Doogan to get the deposit but she was 
away. I looked on it as my duty to try to collect the deposit.” 
It appeared that although the offer was withdrawn on 19th June, 
the appellant, was not told until 5th July that the El00 deposit 
had not been paid. Had she been promptly advised by her 
agent that no deposit had been paid as stipulated, she might well 
have adopted a different attitude towards the whole transaction. 
The words “ On accept,ance of this offer I will pay a deposit 
of f100 to C. Dickinson & Co. Ltd., as agents for the vendor,” 
as used in a business document, could have no other meaning 
t,han that a sum of 5100 was contemporaneously with the ao- 
ceptance of the offer to be paid to the respondent : see Progressive 
Agency v. Bennett (cit. aup.) at p. 103. It was clearly laid down 
in 1 Halsbury’s Laws of England? 1113. that “ the first duty of an 
agent is to car!)- out the basmess he has undertaken, or to 
inform his principal promptly if it be impossible to do so.” I11 
t’he present case it appeared to His Wonour from the evidence 
that the respondent had failed in that primary duty in both 
respects. It had failed in its duty to collect the deposit of $100 
on accepiance of the offer, and had also failed to notify the 
principal promptly of that, material fact. In those circumstances 
His Honour found it impossible to hold that the respondent 
had proved that it had dLdy or completely carried out its duties 
as the appellant’s agent in this transaction. The respondent,, 
thcreforo, was not ent,itled to its agreed remuneration. 

Appeal allowed. . 

(Leave to appeal to the Couj<t of Appeal was subsequently 
refused by MaGregor, J.). 

Solicitors for appr:llantj : 
Wellington. 

Bell, Gully, Mackenzie and O’Leary, 

Solicitors for respondent : 
Swan, Wellington. 

Webb, Richmond, Cornish and 

MacGregor, J. April 26 ; May 5, 1928. 
Wellington. 

GARDINER v. FLUX. 

Landlord and Tenant-Option to Purchase Freehold--Provision 
for Lessee Giving Prior to Expiration of Term One Month’s 
Notice in Writing of Desire to Purchase-Lessor to Transfer 
Land on or Before Expiry of Notice on Payment of Sum 
Stipulated and Arrears of Rent Owing up to Date of Payment- 
Notice Must Expire Before End of Term-Notice Given Three 
Days Before Expiry of Term Not Effectual. 

Claim by plaintiff for the specific performance of a contract 
for the sale and purchase of laud created by an option of pur- 
chase contained in an agreement, to leaso. The defendant was 
the landlord and the plaintiff the tenant under the said agres- 
ment of lease, the t’erm of which expired on 1st December, 1928. 
The clause in the agreement which created the option of purchase 
in question was as follows : “ And it is hereby declared and 
agreed that if the lessee at any t!ime prior to the expiration of 
the term hereby granted shall give to the lessor one month’s 
notice in writing that he desires to purchase the freehold of the 
said land hereby demised the lessor on or before the expiration 
of such notice will on paymont of the sum of two hundred and 
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seventv hounds IEZSO) and of all arrears of rent owvine UD to the Blair, J. April 24 ; May 1, 1929. 
date elf payment‘ of the said sum of Two hundred a&l>erenty 
pounds (f270) tronefrr the sa,itl demised premises to the IPSPPP 
OT as he shall direct in f(xr pin+ free from all encumbrances.” 
A notice of desire ro exercise the option to purchase dated the 
26th November, 1028, waq given by the solicitors for the plaintiff 
to the defendant, and wn,s recojved by the defendant on 27th 
November. The drfendant~ refupcd, however, to transfer the 
land comprised in thp option, adopting the a,ttitude that the 
option had not been cxer&od within the time itllo~ecl by the 
above clause and that there was, therefore, no binding contract 
of sale and purchasr. A small amocint of rent was owing at 
the time the opticn was exercised, and a breach of agreement 
in failing to keep the Iant1 clear of noxious weeds was nllrged. 

L. H. Herd for plaintiff. 

Putnam for defendant. 

MACGREGOR, J., said that the broad question which he had 
to determine was whether a binding contract of sale and purchase 
was created between the pal’tits on the receipt by the defendant 
of the notice on 27th November, 1028. In otbcr wortls, 11ad the 
conditions imposed by thr c!aus~ in the lease on the exerrise of 
the plaint,iff’s option to pwchns;c hwn drily complied with ? 

‘ In considering tlrat question of interpretation, one must keep in 
_ mind that “ nueh a chuse is olwn~s for the jntcrrst of the tenant, 

as it’ binds him to n&l-ring, o,nd xllrnvs him the advantage of a 
trial of t,he demised premises ” : Woodfall on Landford and 
Tenant, 221~1 Fdn, 400. The conditions imposotl on the cxer- 
cise of options were nltvays strictly construed : see Dart on 
Vendor and Purchaser, 7th E&Y, 272 ; Fry on Specific Per- 
formance, 6th Edn., 515. The English cases cited in support 
of the propositions sta,ted in those text-books appeared to 
bear them out,. His Hopour rcfcrrrtl to Lord Ranelagh v. 
Melton, 2 Dr. & Sm. 278 ; Weston v. Collins, 13 W.R. 510% and 
Smith v. Dawson, 2 N.Z.L.R. R.O. -111. 111 the last P&se it was 
held that where a lease provided that if the lessee should at any 
time during the term be desirous of purchasing the land leased, 
and of such desire should give three months’ notice. &c., then the 
lessor should convey, the whole three months’ notice must expire 
within the term, and a notice given two davs before the expira- 
t’ion Of the lease was not euffjcic1lt. In tii;s Honour’s opinion 

the same result followed in the prrscnt CRRC. It was true that 
the wording of the respective leases in qnestion was some- 
what different,. but His Honour thnnzht the same principle 
must govern the conrtructirrn of both doc~~nrc~- tr. It C,‘[l”““‘l 
that the clause giving A right to purc~hnsc to the J&1, rtiff ~cn - 
ternplated that the purchase bias to ho oomplptccl brfor,c rhe 
expiration of the term, and that the words “prior to the t‘x- 
piration of the term hereby grantocl ” in effert governed the 
whole of what followed. In other wortif; Hip Hononr did not 
think it could be sa,id that the plaintiff in point of fact gave to 
the defendant “ one month’s notice in writing ” of his desire 
to purchase “at any t,ime prior to the expiration of the term 
hereby granted.” The term oxpirpd on 1st’ December, 1928. 
The notice was given to the defendant nn 27th November, 1928. 
The plaintiff, therefore, had given to thp defendant, not one 
month’s notice as provitlod by the lease, but only three days’ 
notire. The clause further provided tllnt a tranqfer’ was to he 
executed on payment of the purchase price ($270) and “ of all 
arrears of rent owing up to the date of paymrnt of the 9aid 
sum of $270.” Thr lease expired on 1st Derornbcr, 1928, and 
the rent ceased as from that date. There roultl, therefore, be 
no “rent owing up to the dw.te of payment,” presumably the 
27th December. 1928. The plaintiff accordingly would on his 
construction of the clause be entitled to the use and occupation 
of the land from 1st to 27th December, 1928, for nothing. His 
Honour was satisfied that that could not the the true effect 
and meaning of the clause under discnssion. On the contrary, 
His Honour was of opinion that ou tbe true construction of the 
cIause the “one month’s noti~r ” must expire, ant1 the ylcr- 
chase be completed, prior to the Pxpiration of : he term, i.~ , 
while the relation of kmdlord and tenant still subsisted hetwe~I~ 
the parties to the lease. Otherwise a landlord, in such a ra#se 
as the present, coald not with snfet,y mako a,ny effective pre- 
paration for leesing or othrrwiw dealin2y %-it?1 his kmd until after 
the existing lease had expired. For those rea.son~., His Honour 
held that, the plaintiff bar! given his notice too late, and bad not 
proved the existence of A contvnct of sale end purchase. He 
was, therefore, not cntit!Ptl to R ti*rreo for specific parformanre. 

Solicitors for plaintiff : Tripe, Herd and Herd, Wellington. 

Solicitors for defrntlant : Fell and Putnam, Wellington. 

Auckland. 

COLONIAL SUGAR CO. LTD. v. VALUER-GENERAL. 

Valuation of Land-“ Unimproved Value “--Lessee’s Interest- 
Special Use to which Land Being Put Not Taken into Account 
-Principles of Valuation Stated by Supreme Court fur Guidance 
of Assessment Court-Further Valuation by Assessment 
Court-Valuation on Wrong Principle-Special Use to which 
Land Being Put Taken Into Consideration-Whether Point 
That No Evidence to Justify Assessment Open to Supreme 
Court on Appeal From Valuation-Contents of Case on Appeal 
-“ Consist of “-Statement of Facts may be Included-Case 
Remitted to Assessment Court with Directions as to Maximum 
Figure for Valuation-Valuation of Land Act, 1925, Sections 
29 (C), 30. 

Appeal under Section 30 of the Valuation of Land Act, 1925. 
One phase of the matter Ilad already been the subject matter of 
a &&ion by Reed, .I.. rcportcd (1027) E.Z.L.R. 617 ; 3 B.F.N. 
138. The Ipamecl .Iudg~ ha11 there directed the Assessment 
Court that in ascrrtaining anti determining the value of the 
appellant’s interest, in the nnimprovrd value of the land : “ The 
As?cssment Court is not tlcbarrec( from considrring the appel- 
lant company as a possiblr J)ur~he~r. but it must be as an 
unfettered purchaser--that is lo say, the company’s special 
requirements, owing to its established bnsinues in the vicinity, 
must not he allowed to he n factor in determining the value of 
this eight-years’ lease of an unimproved mud flat. The use to 
which the land is being put, or the nature of the existing occu- 
pat)ion is quite immateria~l.” The matter came before the 
Assessment, Court again on 3rd October, lQ2i. I%,y a ma,jority, 
that Court. purporting to act, upon the principles dlrected by the 
Supreme Court, fixed the valuation at f1,500. The president 
of the Court who dissented fixed the valuation at’ El00 approxi- 
mately, pointing out that the question was what would anyone 
give for an eight-years’ les,se of a tidal mud-flat for eight years 
at an annuel rental of g15. The Sugar Company’s special use 
of the area could not be consi<lered. The appllant, pursuant 
to leave of the president of the Court, duly gave notice of appeal, 
t,he grounds being that the Court tli(l not ascerbin the lessee’s 
interest in the tmimprovc~l value of the land in a,rcorda,nce with 
Ian- ; that them was no evitlenco to justify tho assessment 
m:Lc\e of ;E1,500 in respect of tJ,e company’s Jeatsehold interest ; 
that the compnfs spcrial l~equirements and the special use 
matte by the compxlry of the land U’ere the basis or t,be principal 
fartors in the assessment.. 

Richmond for nppells,nt. 
Meredith for respondent. 

BLAIR, J., said that no new evidence had been taken before 
the Assessment Court. It had before it only the evidence pre- 
viously given, the mr.trria1 portions of which were set out, in 
Mr. ,Juslico Reed’s judgment already referred to. From that 
evidrnco it would spem that in support of the nrieinal valuation 
of f1,6AO, evidence XI-R: given by a Government valuer, Mr. 
Chilcott ; but it was clear ‘che.t his valuation was based upon the 
sperial USC to which the cornp?ny plot the land. Nowhere in 
his evidence did he inclicatc any i&a of his valuation on the basis 
di1ected by tJl0 court. Upon t!lo rompong’s side t,here was the 
evidence of three we!J-known valuers of .&uckJand, all of whom 
deposed to the valn~ disrcg:nrding entirely the special use to which 
the land was put 11s the company. Their evidence, therefore, 
was the only real evldcnce of value upon the basis directed by 
this Court. Mr. Justice Reed made it clear in his judgment 
that the a,ssessors v-ere not in the posit,ion of experts or skilled 
wit)nesses. He stated : “The Assessment, Court is in truth a 
judicial t&buns,1 which must, act on the evidence before it.” 
It being, therefore, clear that any evidence brought’ in support 
of the valuation w,vai eritIPncr founded on an entirely wrong 
basis and it being eq~~ally clear that the only evidence tendered 
to the Court, upon the proper hasis of vnluatmn was the evidence 
tentlered by the company. it followed that t,he assessors, in com- 
ing to the conclusion that, they did in fixing the value at 21,500, 
must, have disregastled the only evidence before them. Whether 
that was clue to wilfnlness. or to inability to appreciate their 
proper functions, was immaterial. The fact unquestionably 
was that the judgment of the Supreme Court has been entirely 
disregarded. The utmost value placed upon the leasehold 
interest of the appellant company by any of the valuers was the 
sum of 2300 ; and it was obvious, therefore, that the assessors 
in fixing a value far in excess of such utmost value had taken 
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it upon themselves to arrive at their conc!usion upon a basis 
not authorised by law. Tt was true that. Section 27 of the 
Valuation of Lam1 i2rt, 1925, providrd that the onus of proof 
should rest upon the objector. That) no doubt was the position, 
but when the Assessment Court had before it statements by 
t,he va!uer who made the valuation, whirh showed that the 
valuer acted upon an erroneous basis, the statutory onus of 
proof was entirely displaced. The first ground of appeal had, 
therefore, in His Honour’s opinion been established. 

The second ground of appeal was that t,here was no evidence 
to justify t,he assessment of $1,500 in respect of the company’s 
leasehold interest. A similar ground of appeal was argued 
before Mr. Justice Reed, and he stated that he did not think 
that in an appeal from an Assessment Court the point was open, 
because there was no provision for bringing evidence before the 
Supreme Court: Section 18, subsection (c) of the Valuation 
of Land Act, 1908. That) Subsection had been re-enacted in 
the 1925 Act (Section 29 (c) ) and provided t,hat the case on 
appeal should consist of copies of the valuation, of the objection 
thereto, of the decision of the Assessment Court), and of the notice 
of appeal. Reed, J., expressed the opinion that the statute 
contemplated that t,he “decision ” of the Assessment Court 
should contain sufficient material to raise the question of law 
involved, because if that were not so the right of appeal was 
valueless. The evidence taken before the Assessment Court 
had been made part of the raso on appeal, and Reed, J., arted 
upon that evidence notwifhstanding his view that no provision 
had been made in the VaIuat,ion of Land Act, for bringing the 
evidence before the Supreme Court. Rpadliterally, Section 18 (c) 
of the 1908 Act, re-enacted in Section 29 (c) of the 1925 Act, 
provided that the caqe on appeal should comprise copies of W’T- 
tain documents. In “ Words and Phrases Judicially Dcfincd,” 
Volume 2, page 1450, the following appeared a.gainst the words 
“ consist of ” : “ Tho words ’ consist of ’ are not synonymous 
with the word ‘ including,’ but where something is depcribpd e,s 
consisting of certain other things, it alwavs implies that there 
may be others which are not mentioned.‘” His Honour con- 
fessed, however, to some diffirulty in agreeing that, the st)atute 
contemplated that the “ decision ” would contain the facts. 
To get that meaning out of the statute, it appeared to His 
Honour to follow that tho decision having been given would have 
t)o be re-written, so as to embody slufficient facts to apprise the 
appellate Court of the point involved. If the word “ consist ” 
in Subsection (c) meant “exclusively consist ” then the case 
on appeal must comprise documents which left the appellate 
Court entirely in the dark as to the point of law involved, be- 
cause there was no provision for introducing facts except such 
facts as happened to be mentionedin the decision. Tf, no the other 
hand, the worcl “ ronsist ” were construed to comprise inter dia 
the specified documents, then the whole of the provisions of 
Section 30 immediately fol-!owing Section 29 were given full 
operative effect. An examinalion of Section 30 showed that it 
had been copied from the pr&eeessor of Section 16’7 of the 
Magistrates Court net, 1928, whic*h provided the machinery 
for sett’ling the statement of facts on a,ppealr on points of law, 
Reading the word “ consist ” as meaning “ exclusively consist,” 
it would follow that if the facts were to be embo&ed in the 
decision, then the Assessment, Court’s tlecision was to be drafted 
by appellant and settled by respondent. That, would make it 
possible that the decision of that Colt& would be dr&ed and 
settled without the Court bsing con?ultcd at all. Absurdity 
would result, if the decision of the Assessment Court, could be 
framed without it,s knowlodge and assistance. Seeing that the 
copy of the no&e of appeal must be made part of the case on 
appeal, then if no facts could be stated in the case on appeal 
it would be open to ingenious counsel so to frame his not~ice of 
appeal as to embody as facts matters which suit,ed him. His 
Honour preferred to read Section 29 (c), when read with Sec- 
t,ion 30, as contemplat)ing and anthorisins a statement of facts 
settled as providecl by Section 30. If that were not so then it 
W&S surely unnecessary t,o provide machinery for sethlint: dis. 
putas as to what was to be embodied in a case on appeal, i.e., 
if Subsection (rs\ meant that the case must, consist exrlusively 
of copies of certain rlcsignatetl doruments aq to the contents of 
which there could not be any dispute. 

The ronstruction S~I,OLYF~O~ t)r His Honour was consonant 
with the course a.!optr(l in previous o,ppeaIs. See Nightcaps 
Colliery Co. v. Valuer-General of Land, 25 N.Z.L.R. 977. 
Construiug the statute a;: His Honour did, and the evidrrce 
having b::en embodied in thr% (‘ase on appeal, it appeared to His 
Honour that the appellant was entitled to succeed also on his 
second ground of appeal. The question as to whethnr there 
wan any evidence to support a finding was a question of law s.nd 
the proper way of bringing such a yucdion hefore an appellate 
Court was to embody in the case a copy of the evidence : Bethune 
v. Churches, Ii N.Z.T,.R. 129, 

The third ground of appeal was really embodied in the first 
ground. By Section 31 of the Valuation of Land Act, 1925, 
it, was provided that on thP hearing of the appeal the Supreme 
Court might make surh order as it thought fit. It was not, usual, 
and, in fact. it was highly inconvenient, for the Supreme Court 
to attempt to fix a sum. that being peculiarly the province of 
the Assessment Court : but it, was obvious that the AeeesEment 
Court had disregarded the evidence and that the assessors 
evidently required plain direrticns before they were able to ap- 
preciate their duty. It would simplify the matter if His Honour 
made an order remittinq the CRS~ to the Assessment Court for 
re-assessment on the evidence already given, with a direction 
to re-assess at such sum as they thought fit not exceeding the 
maximum valuation given by any valuer called on behalf of the 
appellant company. This His Honour did. 

Solicitors for appellant : Buddle, Richmond and Buddle, 
Auckland. 

~Soliritors for respondent : 
Auckland. 

Meredith, HubbIe, and Ward, 

Blair, J. March 13 ; May 3, 1920; 
Hamilton. - 

JONE,S v. CUMMINGS AND OTHERS. 

Family Protection Act-Application by Husband for Provision 
Under Will of WifeHusband a Poor Working Man at Date 
of Marriage and Wife Comparatively Wealthy-Husband After 
Marriage Ceasing to Work and Living on His Wife’s Means- 
Wife Not Encouraging Husband to Live in Idleness-Husband 
Able to Earn Own Livelihood-No Provision Made for Husband 
in Will-Beneficiaries With One Exception Not Financially 
Better Off Than ApplieantApplicant Not Entitled to Pro- 
vision Under Will of Wife-Bounty Given in Lifetime by Wife 
Not Affording any Moral Claim to Provision After Death. 

Application under t)he Family Protection Act, 1908, by a 
husband against the executors of his wife’s estate based on the 
ground that adequate provision had not been made in her will 
for his proper maintenance and support. The facts are set out 
in the report of the judgment,. 

Northcroft for plaintiff. 
Strang for trustees. 
A. H. Johnstone for beneficiaries other than t,rusteee. 

BLAIR, J., said that the applicant married the testator.in 
October, 1920, she then being a spinster aged 43. The applicant 
now aged 55, was a widower with seven children. His eldest 
son was now 27 years of age ; his youngest daughter, aged 14, 
was still at school ; one daughter, aged 21, was feeble-minded ; 
the others were at work. At the time of his marriage applicant 
was a cobbler employed by Hannah & Co., on piecework, his 
wages being $5 10s. a week, later falling to 623 10s. His wife 
was a woman of considerable means. She had a draper’s shop 
at Matamata and had worked all her life and saved money, 
with the result that she was worth approximately El 1,000. She 
sold out shortly after her marriage. At the time of her death 
her estate was approximately f7,750. Shortly after she married 
plaintiff he left his employment, with Hannah & Co., and he had 
not since 1922 done any work. The whole burden of supporting 
him and bringing up the younger members of his family, plaintiff 
left t,o his wife, and that was suggested as explaining the diminu- 
tion in the value of her estate. He apparently spent the bulk 
of his time in following horse-racing or in playing bowls. The 
eldest son married and for some considerable time lived in a house 
belonging to the deceased, but, possibly emulating the example 
of his father, he paid no rent a.nd had ultimately to be turned 
out of the house. The plaintiff also procured from his wife 
advances of very large Sums of money which were put into 
property in his name. The position was becoming so un- 
satisfactorv that, testator’s brothers or sisters, several of whom 
had m&e&ally helped her to amass her small fortune, deemed 
it proper to intervene, and pressure was brought to bear upon 
the plaintiff, which ultimate1.v resulted in the placing of his 
wife’s advances on a proper footing. At first he claimed all 
the advances as gifts, but subsequently he had to abandon 
that contention. The deed incorporating t)he arrangement 
made was dated 19th September, 1924. The will, under which 
there was no provision for the plaintiff was dated 0th August’, 
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1924. She divided the whole of her estate nmcnp~t JVX brothers 
and sisters. The parties were nrvcr ~rp~aird and ccntinued 
to live together up to tlie t:mc of her <!cath. but plnintiff Faid 
they did not live happily. He apparently &till ccntilTued to 
devote his time to Fport,, and left her to provide the FXJXVEFS 
of the household. Plaintiff Fuzta,incd an acridcnt in 1923, 
whereby his right, hand was injured. He rould play br,wln 
with the injured ha,nd, and in fact wan lcolrcc? upcn a~ a champicrl 
player, but he said he could not work with it at his trade as a, 
boot repairer. TJlis was true as there was some permar~e~~t 
int,erference wtth some of the movnmontx of wrist or fingers. TJ1e 
plaintiff admitted, however, that IX was an expert boot salesman, 
and the hand would not he a,ny tlisability in follomir-g that 
occupation. He admitted that he bad not mac!r nry nttcmpt 
for the last two years to obtain ~1-17 rmploym~nt. NC cbtafnrd 
$964 damsgps in respect of the in‘jury to his hand, nhich he 

j , 

claimed to have used ” for living purposes,” but this statement 
was shown to be false as thcrr was still SGOO of the money 
secured to him on mortgage, and he said he thought he got F per 
cent,. interest on it. He had aIso $300 invested in a property 
at Claudelands. With the assistance of his wife he arquired 
a property at Hamilton East and built, thereon a building com- 
prising shops and a billiard room above. Tha hillinrd room was 
not, let but the ~bops ~~‘ct‘e bringing in $300 n year. TJlP ollt~ 
goings by way of rates, insurance and interest on first morf- 
gage absorbed $180 a, year. Upon that, propert>- there wr;a,s a 
second mortgage of El.500 to Jlis wifr, nn(l it, was part of the 
arrangement set, out in the &et! before mentioned that that 
$1,500 should be free of intcre.4 wJGJo the partics were living 
together. As from the date of his wife’s death interest St) 0: peg 
cent, would be payable. When that was added to tJle present 
out,goings there remained onJp a surplus frcm the preernt, gross 
income of of some ;E33. Rut as against that, it was to he noted 
that the billiard room portion of the premises was not let) and 
plaintiff himseIf had kept a bilIia,rtl ,saloon and could no doubt 
himself make use of it if he rnuld spare time from the amuse- 
ments to which he had hitherto devoted h+m~elf. 

the husband was bedridden and destitute. He was in great 
nccfesity ant1 the beneficiaries wr~e not. In Allardiee v. Allardice 
(cit. sup.) 959, at p. 969 Stcnt, C.J., raid : ” A child for example 
that has Fren living cn a, father’s lccunty cruld rot be expected 
to begin tile battle of life withcut, mc~rp.” The qucsticns cf 
indulgerrr and bounty- U-PIR, 1‘0 tlrubt, relrva,nt to the question 
of the rxi,qtmce of moral duty, ya,rticu’arlg where a child wa,s 
led br rr.ords or conduct to belicvc tha,t he or Fhe was to he 
provi&d for. Tn the preFent caFe tllat ekmcnt ass absent. 
It was true that the wife firancetl the huPbapd to enable h;m 
to get into business, but nowhere cculd His Hcnour find any 
evidence that the wife encouraged her husband in idknees. 
lndced tJle deed which under preepure Fhe got Eigned by h;m, 
provitkd that he was to pay houFehoId expenses. After her 
2xpericnce that f&m&I assistance to him did not result in 
making him a-ork, she insisted also on a strict husineEs arrange. 
ment as to advances male to him. He could not, therefore, 
base his moral claims upon a premise implied by & course of 
:oncluct’. 

His Honour proceeded to examine all the reported cases of 
spplications by husbands in respect of their wives’ estates. 
He referred to and discussed Nosworthy V. Nosworthy, 26 N.Z. 
L.R. 285 ; Brown v. McCarthy, 2G N.Z.L.R. 762 ;I Colqnhoun v. 
Public Trustee, 31 N.Z.L.R 113Q; Geen v. Geen, 33 N.Z.L.R. 
RI : Golightly v. Jefcoate, SY N.Z.L.R. 91, and Hooker v. Guard- 
ian Trust and Pxeeutors Company (1927) G.L.R. 536. In all 
the CS,FCS ahox-e referred to where an crder wa,s macle the hus- 
band wvna in want, lmahle to keep h’msrlf, and had moral claims 
on his wife. Jn iho prpcent rai-‘e tile hui;be.nd was able-bodied, 
and if he liked could work, and had years of walk before him. 
As the rwult of assjstarce frcm his wife he had ecme mea,cs 
and he ,should be able materially to increaee his inccme if he 
wculd trouble to do so. His Hcrcur did rot see that he had 
any mcrn,J claim on his wife who had dirchorged family Furderri 
that he himself ehculcl have dirchargcd, acd did cot ihirk that 
he ha,d established any right to an order. 

The deceased divided her estate equally between her four 
brothers and three S~F~CIR PO that each of them Fhould benefit 
to the extent of npproximatc!y sl,OOO. One of the brotJlcrs, 
a draper, was very well-to-t’.o ; the rest of tJLo ~ons worked 
for their living and were not, pcsscFsec1 of much estate. One 
sister was a war widow tlcpenclent on her pension ; another was 
a spinster dependent, for her subsistence on the rents of two small 
house properties ; and the remaining sister was a shop assistant 
in her brother’n tlrsprry plwp PI-~ h?d PO WFPIF. Fkwpt in 
the case of one brother. it might IV se,itl that the re*t of the 
family were fina.nciadlg 170 bcttcr off tJlnn lhc l,la;ntiff. ,C’C~C 
of them, were it not for the fact tlrnt tlley were cntircJ>- frw fmm 
the objection to work whic~Jl plniatiff had culti\-atccl ill h’m- 

Application dismissed. 

Solicitors for plaintiff : Earl, Kent, Massey and Northcroft, 
Aurkland. 

Soliritors for trustees : Strang and Taylor, Hamilton. 
Solicitors for other beneficiaries : Stanton, Johnstone and 

Spence, Auckland. 

Court of Arbitration. 
self, would be worse off tha,n he. The impression Jcft upon His 
Honour’s mind from tJz evidercr was that plaintiff apparently 
married the dereased for JIcr mcney and that shortly afterwards 
he entirely ceased work, relega,te(t to her the hurdcn of providing 
for and looking after his largr fn,mily. and ,&fishly devoted 
himself entirely to his own amwement~. taking no Interest in 
his wife except as a source of supply. He based his claim on 
a breach of her moral duty to him. When a,-lied to indicate 
what he had done for his wife except; merry Jzcr, he ma,de no 
rf$y. 

F~IZPII, J. 

CHRISTIE v. WILL. 

May 13, 1929. 
Dunedin. 

Workers’ Compensation-Worker-Gardener Employed by Doctor 
in Private Garden Not a “ Worker “-Not Engaged in any 
“ Trade or Business ” Within Meaning of Act-Workers 
Compensation Act, 1922, Sections 2, 3 (2). 

Claim for compensation under the Workers’ Compensation 
Act,, 1922, in respect of an injury h,v accident. The one question 
arising in the case was whether the claimant, a gardener employed 
by tile defendant, a retired n-redical man, and working in the 
d~fendant’s own private garden, was a worker entitled to com- 
pens&on under the Act for an injury by accident sustained 
bp him while so working. 

The questjon arising was whether in the a,bove circumstances 
the plaintiff J~xrl &ablishrd any right to an order under Part II 
of the Familv Protection Art. TJle principle on which tJle Court 
acted in applications under the Act was statcfl by Edws,& ,.T.. 
in Allardfce v. Allardiee, 29 N.XL.R., R;iS at p. R72, rind h> 
Salmond,. J., in Welch v. Muleock, (1924) X.Z.L.R. 673, at p. 681. 
The apphcat,ion was rna~de by a husband in respect of his wife’s 
estate and it might well be that, the moral claims of a husband 
upon his deceased wife were not comparable with the moral W. Ward for plaintiff. 
claims of a wife on her huehantl’s ostntc. Tt u-as CWtnin1y not A. N, Haggitt for defendant. 
oommon for a man t>o mat-w a rich woman in New ZeaJand. 
and expect her to keep him in’idleness. Such cases had occurs &I, 
but they were rare, and a man content, to acrept tJ& nnenvial :o 
position Iost caste among his feIIows. Although before the 
Married Women’s Property Acts a husband became entitled to 
the whole of his wife’s estate wllcn he honoured her by taking her 
in marriage, that doctrine had received szlch severe handling 
both by legislation and trend of modern ideas that it, was doubt- 
ful if marriage by a Door ma,n to a r!rh wcrna,n now gave him I ’ 
any moral claims on her purse. A man with my pride in man- 
hood would scorn to advance i-.uch a claim. Tt appeared to 
His Honour that plaqntiff VW. c dr,ir-an to m:mhtah that his wife 
was indulgent to him in his lifct:mc, rntl that hav;~e so indulged 
him it-was her duty after her c!rsth to rrllt%ut- to inc’.ulce 
him :I see Golfghtly v. Jefroate, 33 K.X.L.R. 91. prr Williams. J., 
at p. 93. That case, however, rlifferrrl frr,m the prepent in that 

FRAZER, J. (orally) said that counsel for the plaintiff placed 
reliance on the definition of “trade or business” in Section 2 
of the Act,, which definition read as follows : “ ‘ trade or business ’ 
includes any trade, business, or work carried on temporarily 
or permanently by or on behalf of an employer.” That defini- 
tion had to be read wivith Section 3 (2), which read: “ (2) This 
Act applies only to the employment of a worker-(a) In and for 
t,he purposes of any trade or bysiness carried on by the em- 
ployer ; or (b) Tn anv occupation specified in the First Schedule 
hereto, whether rnr;ied ou for the purposes of the employer’s 
trade or business or not.” It was admitted that work done in 
a man’s private garden was not a trade carried on by the em- 
ployer. W’wasradmitted, of[course, that it was not a business 
carried on by the employer. Was it’, then, work carried on 
temporarily or permanently by or on behalf of the employer ? 
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The ejusdem gene& rule of construction applied in the present 
case : the word “ work ” must be given a meaning analogous 
to the words “ trade or business,” thus confining it to work 
that brought in home profit, or prospect of profit, to the em- 
ployer, or had a commercial aspect, or, at all events, enabled 
the employer to discharge his funct,ions in some way. Apart,, 
altogether, from that view of the definition, the Court had to 
examine Section 3 (2), which made the Act, apply to the em- 
ployment of a worker (a) “in and for the purposes of any trade 
or business carried on by the employer ” or (b) “ in any ocrupa- 
tion specified in the First Schedule hereto, whether carried on 
for the purposes of the employer’s trade or business or not).” 
The last sub-paragraph distinctly carried with it, by the use of 
the words “in any occupation whether carried on for the pur- 
poses of the employer’s trade or business or not ” an implication 
t)hat “work ” in Section 2 referred only to work in a sense 
analogous to that of “trade or busjne,5s,” and that Section 3 
(2) (b) applied to exceptional cases, in which “ work ” was given 
a wicker sense. The First Schedule specified a number of oases, 
includin,z that of domestic servants whose employment was 
for not less than three days, a~ being within the Act if an in jury 
*as received at work. If the Court were to regard the word 
“ work ” all through the Act as having t,he wider meaning, as 
suggested by counsel for the plaintiff, then Section 3 contained 
a contradictmn in itself. It was perfectly clear, under Section 
3 (2) (b), that, domestic servants were not cntitled to compen- 
sation unless their employment was for three days ; but if a 
worker could proreed under Section 3 (2) (b), the Court must 
arrive at the conclusion that a domestic servant was entitled to 
compensation, if injured, although her emploj;ment was for only 
half -an -hour. That was certainly a contradrction. 

It was somewhat difficult to give a precise meaning to the 
word “ work,” but in the ordinary usage of the English language, 
one would never say that Dr. Will “ was carrying on work as a 
gardener.” The word must be used in its ordinary everyday 
sense. That was the proper rule of construction. Kobcuy 
would suggest that to say that Dr. Will was carrying on work 
as a gardener was an appropriate way of conveying the impres- 
sion that the doctor had his own private garden in which he 
occasionally might dig or occasionally might employ a man to 
dig for him. Those words, in the ordinary every day usage of 
the language would imply that the doctor was engaged in com- 
mercial gardening of some kind. Some little light was given 
by Section 3 (4) which read as follows : “ The exercise and per- 
formance of the powers, duiies, or functions of any Corporation 
or of any local authority or other governing body of a Corpora- 
tion shall, for the purposes of this Act, be deemed to be the t,rade 
or business of the Corporation.” 1 t might be that there were 
other meanings that could b- gixv-en to the word “ xvork.” His 
Honour notired that the &fin-ition of “ trade or business ” in 
Section 2 did not specifically inc>ludo professional work. 
“ JVork ” was A very general term, and a solicitor’s clerk who 
broke his leg when going downstairs In his employer’s office 
in the performance of his duties woultl probably be entitled to 
compensation, for the Act c>overetl <zleric>al work so long as the 
remuneration did not exceed fiO0 a year. Hut there again 
the word “ work ” carried with it Q d s+.inct analogy to “trade 
or business,” inasrnucl\ :&s a pmfessionrxl man usnally made an 
incorn? by practising his profc%on. LUmittetlly. a profession 
was something more than a trade or business, but, there was 
nevertheless the element cf ck-iiving it*1 inc*ome from its prac- 
tice. 

His Honour next referred 70 the amendment to the definition 
of .‘ trn& or business ” mn.tle in t)JP IYorlrrrs Componsil tion Act, 
1022. The wording of the TVorkers Cornpen-ation Act,, 1908, 
was wlmost exactly the same ar tl-at of the 1922 Act, except, 
for the following additional words L’ to which the Act wou!tl 
apply if suc~h tm(le, business. or work were partly or whol!y 
tl!e regular trade, business, or work of an employer.” ‘r-hose 
words seemed unnecessary, and if it had been intended to 
brmp a case dttcl~ :I.< t!‘P present within the Act, it could have 
been done n~occ simpiy and clearly by amending Section 3 so 
as to incllltle any wo1,1< <lone For an omplrlyer in or about his 
house or ~~r’oun !c. Some?lrinc: like that would 11s~ mot, the case, 
or t,he schedule itic!f miQht hart txrn amended. All that 
had been d~nr hrd ~IYJII to (~1, out some wordr apparent13 
us-less ant1 eonfn.*inx, \r-liil,ll (licl not, qqwar in the &glinlI A(.t. 
The present (aac(e n as, in His Hono~~r‘s opinion, covered by t110 
juilgmenr in Allison v. R?ilsom, (l!):JR) N.Z.L.R. 776. 

Solicitors for plaintiff : Aslin and Brown, Dunedin. 
Solicitoru for dcfcnrl:ml : Ramsay, Barrowoloagh and Haggitt, 

Dunc><!in. 
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Police Powers and Procedure. 
--- 

Summary of the Royal Commission’s Report. 

(Continued from p. 139). 

THE OBTAINING OF EVIDENCK 
Tt is impossible even to summarise, in the course of an 

art’icle such as this, all the topics connected wit’11 the 
investigation of crimes and offences and with the ob- 
taining of evidence by the police. The use of plain 
clothes, the employment of police as agents proz-ocateurs, 
the right of entry into registered clubs, the methods 
of holding identlflcat’ion paracks and t’he practice of 
enquiring into the characters of accused persons are 
all subjects of great) importance ar:d are all fully dealt 
with by the Royal Commission’s Report ; but they 
must be discussed here wit’h extreme brevity, 

Certain offences cannot in practice be proved unless 
the police or persons employed by the police are, un- 
known to t’he offenders, prercnt when t’he offences are 
being committed ; and in some cases suspicion is 
aroused unless the watcher F:artfcipat)es in the offence. 
At’ the same time thcrc is a natural public dislike to 
anything uhich P~VOUIS (f the creation of a,n offence 
for Lho pulposc of obtaining a conviction in respect of 
it ; and the employment of the police in visiting, osten- 
sibly as members of the public, clubs suspected of 
breaches of the law involves : 

“ the risk, amounting almost to certainty, that habitual em- 
plovment in visiting clubs where these offances are suspected 
is hkely to have a demoralising effect, on the Police concerned. 
These constables must often be chosen for their youth. They 
are dressed in clothes to which they are unaccustomed and 
given money to spend freely, in order that they may lull 
suspicion by conforming to the habits of those who frequent 
these places. In this way they are brought into contact with 
a mode of life very different from their own, even if it is not 
actively undesirable. This procedure seems to us wholly . . _ 
objectionable.” 

The Commission recommended that, as a general rule, 
in the case of offences of this class, the police should 
observe and not participate. but that : 

“as an exception to the general rule . . . participation in 
offences may be resorted to by the Police only on the written 
authority of the Chief Constable and in cases where there 
is good reason to believe that the offence is habitually com- 
mitted in circumstances in which observation by a third party 
is ez hy@hesi impossible.” 

With regard to clubs it is proposed t’hat statutory power 
should be given to Chief Constables to authorise in 
writing selected Police Officers to enter and inspect any 
registered club, it being understood that this power is 
to be exercised only when there is reason to suspect 
that the law is being broken. 

THE RTGHT OF SEARCH. 
With regard to t,he right of search of premises, the 

R,eport recalls the storm of prot,est which was raised 
to a clause-ultimately withdrawn-in the Bill which 
became the Criminal Justice Act of 1925, giving wide 
j:owers PS to the issue of search warrants by magis- 
lates. The present practice of t’he Police in England 

is to search, without a warrant, premises, as well as 
an arrested person, where it appears that evidence is 
likely to Fe obtained thereby. No statutory sanction 
for this practice exists and the Commission, taking 
t’he view that the practice is necessary and enunciat’ing 
the undeniable principle that : 
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“the Police should never exceed their legal powers, and con- 
sequently the poxers necessary to enable them to kxestigata 
crimes and offences should be clearly defined and should rest 
upon unimpeachable authority,” 

rcconllt~clld : 

“that the practice of the Police as regards tho search of 
premises should be regularised by a statute aut,horising them 
t,o search without a warrant the premises of persons who have 
been arrested.” 

IDENTWICATION PARADES AXD ENQVIRIIG AS TO 
CHARA~CTNR. 

Various recommendations of d&ail are made as t’o the 
holding of identification parades with a vie-w to making 
a process which, whilst) obviously necessary is by no 
means easily conducted satisfactorily, as free from 
object’ion as possible. 

On the subject of police enquiries into t’hc ante- 
cedent’s and characters of accused persons the Com- 
mission makes some very important obscrvwtions and 
recommendations. It has become the practice, ap- 
pa,rently at the instance of certain judicial persons, 
for the Police to make enquiries as to the character 
of accused persons before t’hey m-c convicted and there- 
fore whilst they are presumed t’o be innocent. These 
enquiries a,rc made so that if the accused is convicted 
Court may be the bett’cr able to assess his punishment ; 
but the fact’ that such cknquiries are made may ob- 
viously seriously dama,gSc t’he reputation, amongst t’hose 
who know him, of a person .who may be perfectly 
innocent, of t,he particular offence with which he is 
charged. Whilst there are advantages no doubt’ in a 
full history being before the Court which has to sentence 
a, man, the Commission say that : 

“ after weighing the advantages and objections, we have 
reached the conclusion that the Courts should forgo this 
information unless the accused is willing that it should be 
obtained. The Police should therefore be instructed not, to 
make special enquiries as to the character and antecedents of 
accused persons, other than previous convictions, for the pur- 
pose of giving the Court information after verdict and before 
sentence, unless the accused himself is willing for such informa- 
tion to be obtained.” 
There is another mat’ter which arises in this con- 

nection with which the Report deal,?. 
“ It has been rnprosentcd to us that the statements as to 

character given by thr Police are not, always confined to facts 
which they lravc ascertaiurd, but sometimrs inrlude impres- 
sions or opinions which they llavo formed as to the accused’s 
manner of life or the cha,racter of his associates. We think 
that the Police shon Id only depot? to fart s within their know- 
ledge, and shonld refrain from expressing opinions which mag 
be incapable of proof or disproof.” 

These recommendations, if adopted, will IJut an erd 
to a practice which should never have arisen. 

The difficult topics which arise with regard to the 
arrest and charging of prisoners, detention on suspicion 
and the questioning of prisoners in custody arc fully 
considered. Wit’h regard to the taking of voluntary 
statements from prisoners a series of recommendations 
designed to prot,ect the maker and to ensure that no 
gloss---accidental or otherwise- appears in his state- 
ment, are made. 

“ If a prisoner expresses a wish to make a voluntary state- 
ment, he should be cautioned, offered writing materl&, and 
left to write without being overlooked, questioned, or prompted. 
If t,ho prisoner prefers to have his statement, taken dolTn, 
he should be required to make a request to that effect in writ- 
ing. His statement should then bc taken down as nearly 
as possible in t,he actual words used. 

” All questions put by the Police (for the purpoz of re- 
moving ambiguities), and the answers to them, should be 

recorded ce~batim, at the point in the statement where they 
actually occurred. If the prisoner has written his own state- 
ment and the Police on reading it feel it necessary to clear 
up any obvious ambiguity . . . any questions put by them, 
and the answers: should be recordrd at the end of the prisoner’s 
own statement and signed by him. 

“ The prisoner should invariably be allowed to read over, to 
himself, any statement which has been taken down at his 
dictation, and should also be given ample timr to peruse and 
correct any statement which has been taken down at his 
dictation, and should also bo given ample time to peruse and 
correct any statement, whether dictated or written by himself. 

“ Two officers, of whom one should be the officer in charge of 
the station, should always be present throughout the whole 
time %\-hrn a prisoner is dictating a voluntary statement. A 
l~isonor who wishes to make a voluntary statement should be 
entitled. if he so desires, to have his legal adviser present.” 

The Judges’ Rules are given a chapter to them- 
;elvcs, and the conclusion is reached thxt whilst bheir 
” spirit .’ is faithfully observed, the ” let’ter ” is pro- 
ductire of mIkundcrstanding. In the light’ of the Com- 
mission’s views the precise form of the Rules will no 
doubt be reconsidrrrd. 

(‘To BE Concluded). 

-- 

Judicial Slang. 
-- -~ 

Upon the subject of the judicial use of metaphor, 
simile and “ slang,” an original and delightful essay is 
waiting to be wri&n. The writing of it’ will, of course, 
inrohre an immense labour. Sparkles in t’he Law 
Reports are by no means common, but, t’he tireless 
“ prospector ” in both old and modern reports, will in 
the end be rewarded with some choice unexpectedness 
in the judicial use of language. The English Bench 
cn 75egliGe is. of course’, a picture we are too reverent 
to conjure with ; but the old reporter who preserved 
intact for UK Jndgr Jeffrey?’ l.(ctc:ing protcc t against 
thte admission in evidence c,f what he (&led, \r:ilh more 
expressiveness thau restraint cf phrase, “ a little lousy 
kstory written by Glad knows whom,” gave us, we arc 
tempted to b&eve--T,ord Brkenhcad’s polished npolcgin 
notwithstanding- the true index to the nature and 
manner of the man. ,Judge ,Jtffreys: however, must be 
the only membc,r of the J3ench who permitted himself 
to use in Court such an adjective as ‘. lousy,” his isola- 
tion in this rc,spcct bt ing, no doubt, chararterist’ic. 
But, in Afllnsclcy’s Reports, I iS-17.10, we find, at 
page 211 j the Lord Chancell(;r using the expression 
“ pretty odd.” And Lord ISramw~ll’s classic phrase, 
“This beats me,” (Bank of Eny/land v. F’ngliano &OS., 
(lS91) S.C. 107. at pase 138) was quot)ed with relish 
by RussrllD I,.J., in a dissenting judgment in the Court 
of Appeal as recently as Julp last. Equally “ classic,” 
too was t,he phrase “ givmg the go-by” used by 
Vaughan Williams, I,. J.> in Re Pitt KZZ.EYS : Scott 11. 
Pitt Ricers, (1X12), 1 Ch. at, page 407. These are, no 
doubt, but few of mnny such instances. 

l,a’w though sometimes a necessary medicine, is 
generally a rlauseous one ; and it resembles s.cmc ot’hcr 
medicines in this. that it is apt to induce ailments 
more disagreeable than those for the CUIC of which it is 
invoked. I t’rust that the respondent’ when he re- 
flects on the order of this Court will realise t’he t,ruth, 
i\lld will a,lso realise that attempts to administer medi- 
rine to others ma? somet’imes result quite justly, in 
having to swallow It oneself.--SIR EDMUND BARTON. 
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The Offence of “Dangerous Driving.” 
Motor-Vehicles Act, 1924, Section 28. 

By S. A. WIREN, B.A., LL.B. 

Deserved prominence in the daily Press has been 
given to a judgment of Mr. Maunsell, S.M., at Nelson, 
to the effect that merely exceeding the speed limit 
along a street where no members of the public happen 
at the time to be is not an offence under Section 28 
of the Motor-vehicles Act, 1924. The offences created 
by that section include driving “ at a speed or in a 
manner which, having regard to all the circumstances 
of the case, is or might be dangerous to the public or to 
any person.” The writer had previously cont’ended 
before a Magistrate at Wellington t’hat the presence 
of the public or some person was necessary before the 
offence was established, hut the contention was rejected 
somewhat contumeliously. Mr. Maunsell’s judgment 
recalled this fact, and also suggested as a natural se- 
quence some of the other abuses which the section 
has brought with it. 

The penalties fixed by the statute are substantial, 
namely, a fine of $100 or imprisonment for three months ; 
a sum recoverable as a fine of 550 for any person injured 
(Section 30) and suspension of a motor-driver’s license 
for any period whatever (Section 22). It is a fair 
inference that the section was intended to be invoked 
onIy where there was strong reason for compIaining of 
the motorist’s behaviour. The police have not so 
regarded it. With some officers it has become a habit 
to prefer a charge under Section 28 either in addit’ion 
to or in lieu of a prosecution under other regulations. 
This is done although the conduct complained of is 
quite a pecadillo. At Nelson where the gmvamen of the 
charge was travelling at 35 miles an hour where the speed 
limit was 30 miles is by no means an isolated one. In 
almost any newspaper one finds reports of motorists 
being convicted for what t,he reporter calls “ dangerous 
driving ” and fined probably $Z2 or $3 ; there have been 
cases where the fine has been costs only. 

For such purposes it is suggested, the statute was 
never intended. But the Legislature has chosen to 
use language of glorious uncertaimy. Some of the 
words can undoubtedly be treated as surplusage. Every 
police information so treats them. The charge is always 
driving “ in a manner which . . . . might be dangerous 
. . . . to any person.” Why worry about “ at a speed ” 
when you have the wider words “ in a manner ” Z 
Why worry about “ the public,” when “ any person ” 
is sufficient Z Why worry about “ is ” when you have 
the delightful freedom of “ might be ” 1 The length 
of Chancellor’s feet has varied, but t)he variat’ion is 
small compared with the varying distances that Magis- 
trates will vent,ure into this land of the “ might be.” 
One cannot, however, blame the Magistrates. One 
was understood to have laid it down that any breach 
of a motor regulation or bylaw can be punished under 
Section 28. Possibly he is right. Who can say what 
might be or might not be dangerous Z Inevitably 
every Magistrate regards these cases, be he motorist 
or pedestrian, in a differefit manner from his colleagues. 
What is the result ? Large numbers of motorists are 
prosecuted under the section, and nearly every one of 
them must defend. He must defend because of the 
penalties that can be inflicted upon him. It would be 

different if he were sure that onIy the facts as he be- 
lieves them would be placed before the Court. He could 
then do what he usually does when prosecuted for 
speeding-submit whether guilty or not guilty. But 
he can seldom do that. The facts in such cases are so 
susceptible of misstatement or exaggeration. A witness 
may be honest, he may be impartial, he may be a police 
officer, but his observation of fast-moving vehicles is 
probably inaccurate. When the penalties can be so 
heavy a motorist must attend in Court and see that the 
facts are not distorted against him. Again, he usually 
wishes to defend because of the very nature of the 
charge. The offence is popularly called “ dangerous 
driving.” Nobody likes to be convict’ed of that. 
Possibly he was guilty of a small offence-he is willing 
to pay the penalty. He does not want to be branded 
in the newspaper as a dangerous driver nor does he want 
to have brought up, in the event of a future brush with 
the polce, the previous conviction of “ dangerous driv- 
ing.” At’ such a time t’he offence might mean anything 
and will probably be regarded in the worst’ light possible. 
He himself does not regard his offence as “ dangerous 
driving ” and hc cannot understand why a Magistrate 
should so regard it. 

These being the results of the section, the position 
should be remedied. The remedy should not be difficult 
to find. We have now-which we had not when 
Section 28 was passed-a comprehensive set of regula- 
tions under which every motoring offence can be dealt 
with. A motorist so charged is charged with a specific 
offence and should know at once whether or not to 
defend himself. Any person examining the records of 
the offence at a later date will know wherein exactly 
the motorist offended. All ordinary cases should be 
so treated. 

There may be eases where the gravity of the offence 
requires a greater penalty than is provided for by the 
regulations. These cases should not be frequent, and 
for them a separate offence may be retained. The 
section should, however, require proof of actual danger- 
ous driving. The words “ might be ” should be elim- 
inated ; and so, from the standpoint of good drafts- 
manship, should expressions growing from the less to the 
greater, such as “ at a speed or in a manner,” “ to the 
public or to any person,” Let us be drastic but let 
us be precise. 

It should be noted that the English statute from which 
our Act is ta’ken is better tha’n its offspring-Motor 
Car Act 1903, Section 1 (1). The offence there, is 
driving “ at a speed or in a manner which is dangerous 
to the public having regard to all the circumstances of 
the case, including the nature, condition and use of the 
road and to the amount of traffic which actually is at 
the time or might reasonably be expected to be on the 
road.” The words from “ including ” to t,be end 
have been held to be mere surplusage.“-R. (Cahill) and 
Dublin Justices (1904) 2 I.R. 698, and see Elwes v. Hop- 
kins, (1906) 2 K.B. 1. 

A Paris newspaper has recently drawn attention to 
an old law of 1770 which has never been repealed. 
It reads :-- 

“ Anyone who entices into marriage a male subject 
by rouge or scent, or artificial teeth, or false hair, 
shoes with high heels, crinolines, or false hips, will be 
prosecuted for fraud and t’he marriage will be declared 
invalid,” 
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Lord Halsbury. 
-- 

His Life and Times, 
--- 

Permissim has been granted to the “ NEW ZEALAND LAW 
JOURNAL ” to publish a series of extracts from the 
Biography of the first Earl of Halsbtiry, which is 
shortly to be, published. 

(Continued from paye 140) 

--- 
ELECTION EXFEN~ZS! 

Sir Edward Clarke was proved a t’rue prophet in 

our cause with force and dignity, especially as those 
who were associat,ed with me in that first contest shared 
my view tha’t wc should be able to put up a much 
bet’ter show when we fought again. But it was urgent 
that we should be fortified with a robust paper. . . . . 
The Western Mail began its career well. It was edited 
and managed with commendable vigour, right up 
to the time of my second and final Cardiff election in 
1874, when, la,rgely owing to the work of the Western 
Mail, we reduced the ma)jority of CoIonel Stuart to 
nine votes. Mr. Gladstone’s Government had resigned, 
after what had been a precarious existence, and I 
ventured to come forward again. The election was, 
of course, notable because it was held under ballot, t’he 
old hustinps, which were in the first contest erected 
where the Cardiff Arms Park stands now, having been 
done awav with. 

1001. for “ Watchers.” Thev thought- this smacked 
”  

the matter cf e!eciion petitions, for at Westmirster, at 
Bolton, and at Windsor, Bardinge Giffard saved Con- 
servative seats that had looked hopeless. Before the 
passing of the Ballot Act, Giffard had had some st8rangc 
election petitions to deal with. On one of these at 
Bewdley, Worcester&ire, when it was sought’ to upset 
t’he election of Sir Richard Glass, for bribrry and cor- 
ruption, he and Poland had found two curious entries. 
They were not unnaturally questioned by the petitioners, 
as 121 12s. was charged for “ Screaming women ” and 

rather of the police court,, and had “some difficulty in 
unravelling the mystery. They turned out t’o be that 
when the candidate addressed the crowd from the hust- 
ings, certain ladies of strong lung power uere hired to 
scream him down. “ Watchers ” were a more reputable 
company, being men paid to prevent the kidnapping 
of voters in the good old times. 

Y 

” One amusing incident lives in my memory. After 
one of my meetings, a fellow came to my rooms; pressing 
for an interview. He was described as a Scotsman, 
and he was particularly anxious to see me privately. 
I complied with his request. 

“ ‘ There is no beating about, the bush,’ he said. 

“ I do not propose to relate here and new the precise - 

‘ I 
have got a vote, and I will give it) to you if you will 
lend me twenty pounds.’ 

By this time Giffard had almost ceased to appear in 
the Criminal Courts, and was in the full tide of a leading 
practice at Westminster. 

CANDIDATE FOR CARDIFF. 

In the jubilee year of the Western Mail in 1919, Lord 
Halsbury wrote an article for the paper, which is 
framed and hung in the hall of the Cardiff Conservative 
Club, of which he was one of t’he founders. The original 
founders had a, star opposite their names in the list), 
and his was the last star for many years. He was 
ninety-six whei\ hc wrote it. 

“ I suppose there are but few people living at Cardiff 
who can remember as vividly as I can my two at’tempts 
to capture Cardiff for the Conservat’ive cause. Although 
both were unsuccessful, I may be prrmit’ted to say 
that the poll on the second occasion was so close as to 
constitute a mom1 victory for t’he Ccnst~itutioral Party, 
while it foreshadowed the complete triumph which came 
later. In 1868, t,he Conservatives of Cardiff, then a 
comparatively small body, determined to undertake 
what we all recogniscd was the formidable task of 
endeavouring to eject Colonel Stuart: a cousin of the 
then Marquis of Bute. The Western Mail was not, 
of course, in existence, and I remember how we were 
hampered by the fact, that, we had no powerful pi-ess 
support’. The Cardiff and Merthyr Q’unrdian did its 
best’, but it was a weekly paper, while against us was 
the Cardiff Times, which kept up a vigorous and de- 
termined attack on my cause and myself from first 
to last. It was indeed violently Nonconformist, and 
anti-Tory. 

“My supporters in Cardiff naturally fc>lt that the 
t,own and district of Sout’h Wales ought, to have a Con- 
serva.tive daily paper, which should present’ and defend 

terms in which I intimated I could not yield to the 
temptat’ion ! 

“I also remember a remarkable gathering at the 
Sophia Gardens, at which 30,OCO people came to demon- 
strate in my favour, and I lost my voice trying to make 
that, vast crowd hear me. Cardiff people, who had 
always been very kind to me, gave me many gifts be- 
fore I left, including a piece of plate, a clock, and some 
vases. In addition they made me their guest at a great 
function, of which, no doubt, the early files of t’he 
Western Mail have a record. Decades have rolled 
by since then, but, I afterwards had the kindest thought 
for Cardiff, which later I visited so often in a profes- 
sional capacity. I read the Wastern Mail for a great 
many years, and always had, and still have, the greatest 
admiration for the unswerving devotion to the great 
cause it has been its purpose to expound and defend, 
for it’s vigour and brightness, and for what it has done 
in so many ways for the service of Cardiff and of Wales.” 

LAST DAYS ON CIRCUIT. 
The last case Hardinge Giffard appeared in on Circuit 

was one in which he was retained by Mr. Price, solicitor, 
of Haverfordwest, for the defence of a military surgeon 
who was accused of tho murder of a brother officer. 
The Lord Chief Justice presided. For the prosecution 
Mr. Francis W7illiams, Q.C. For t’he defence Mr. 
Giffard, Q.C., and Mr. Bowon Rowlands. Sydney 
Alder, 45, was charged with t’he wilful murder of Philip 
Carrol Walkrr, at Hubberston, on May 21, 1875. There 
appeared to have been a quarrel between two brother 
officers, while both were more or less under the influence 
of drink. Evidence wa’s given by the corporal in charge 
of the mess that they were alone together when the 
crime was commit,ted, and various officers testified to 
t,heir previous friendship and amity. The prisoner 
had suffered from fever in the Boer War, and was 
subject to fits of anger and depression. Mr. Giffard’s 
examination of bhe witnesses was very skilful, and 
called forth several expressions of approval from the 
Judge. The prisoner was acquitted. 

(To be continued), 
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London Letter. 
-- 

Temple, London, 
l%h March, 1929. 

Jly dear N.Z., 

It is a new, and by no means unhealthy, thing for a 
,Judge to protest from the Bench against the exa,ggera- 
tion of c&nsel’s fees and the disastrous effect which 
t,he tendency has upon litigation in general. It. is t’he 
more exciting when the Judge is not only a Judge of 
the High Court’ but a Lord Justice of Appeal. What- 
ever the fashionable leaders may think, and what’ever 
arguments any critics of t,he Bench may see fit to ad- 
vance. I have no doubt whatever that the observabions 
of Scrutton, L.J., made early last week upon t’he subject, 
are ent,irely right, ; t’hat his warning to the Bar as to 
the killing effect of the extortion is beyond gain- 
saying ; and that his action in the matter, si[pportrd 
by Sankry, L.J.? who agreed to disallow t)hc lusury 
fee while allowing the necessary fees in bhe (zasc More 
them, is, if the first, yet the wisest possible st,ep in the 
right direction. 

We know quite well, and if we do not know of our own 
knowledge the fact is readily ascertainable in chambers 
of any standing and of any distinguished past,, that the 
leaders in our forefathers’ days habitually demanded 
fees hardly equal to a tithe of the fees our big leaders 
demand to-day. Next: we know that so far from the 
leaders of to-day being of more value than those of 
yesterday, the reverse is probably the case ; their acu- 
men is probably as great, but their guts are infinitely 
less. Last, we know that, whereas almost cvcry other 
professiona, business in the count*ry is RR thrrvlng ad 
as remunerative as it has never been before in living 
memory (medicine, money and evrn the solicitors’ 
trade being as never befor?) the work of t’he Ba,r grows 
less and less, until it has become a feasible prospect 
that it will soon cease to exist at all in any reality. Is 
it possible to refra,in from putting two and two t’ogcthel 
and arriving at a total of four The cause for lit’iga- 
tion remains, and the spirit to litigate is undying ; into 
every junior’s chambers comes, or came till recently; 
a flow of contentious business wherein the contention 
is maintained and there is much at stake at thp first 
stages, but the later stage is never reached a,nd no 
more is heard of the case when all t’he arduous and 
barely remunerated work of initiation ha’s been done. 

The truth is, many of our present, day leaders arc, 
in a way, feckless people, never as ready to put up a 
battle to the death against the Judge a,s they are ready 
to put up the fee as high as it will go against the client. 
They are all very nice, and I am sure very clever ; 
but I sometimes t’hink they are rat)her poor stuff 
(I am not sure that your learned leader, who came 
over to the Privy Council some time ago: did 
not feel the same wag about them ?) and never more 
so than when this subject of ext.ortion and exorbit- 
ancy is in the air. The un-warlike and, it must be con- 
fessed, the unsporting element tends to predominate. 
The older Judges comment audibly and disappointedly 
that there are no longer any “ bruisers ” a.t the Bar, 
an epithet whose contempt is affectionabe merely a,nd 
bespeaks not satisfaction but regret ; the younger 
Judges do not share this view, but welcome the at- 
mosphere of sweet reasonableness between Bench a#nd 
Bar and between Bar and Bar, and applaud a’nd encour- 

- 

1 
1 

The mest ir,lereating matter, of a technical nature in 
English legal matters, has transpired in Scotland, a 
Bench of 1% Judges having been assembled to pronounce 
upon that, very vexed quest,ion : once a habitual crim- 
inal, always a habitual criminal The question arose, 
as it has previously arisen from time to t’ime, upon the 
appeal of a man convicted of being, and sentenced as, 
a “ habitual criminal .’ upon proof only of a previous 
conviction in this regard. The logic and illogic of the 
position arc at’ once and simultaneously apparent, 
if you have (a.s T make no doubt you have) t’he corres- 
jonding provision in your criminal law and administra- 
ion. If  you havr not), then the matter can be of no 
ntercst to you. and 1 had best pet through with it 
quick. The position is not quite the same in Scotland 
ts in l?nglantl, blit the state of the law in the former 
serves to bring the question into st,ronger relief ; there 
the section of t’lre Ant, has been so construed as to prc- 
:ludc the calling of evidence that for a term of years 
a man has been leding an honest, and useful life to 
rebut the offcct’ of the previous conviction. The 
Scottish Court, t’hough not being too precise upon hhe 
lucstion, appears to have gone some way to establish 
the fairer, whether more or less logical, posit,ion that a 
previous conviction of being R FahitlTal criminsl shall 
lot be decisive upon a present chnrgc, or indeed unduly 
nfluential upon it. ! i 

I 1 

age the tendency to politeness rather than persistence, 
conciliation rather t’han conflict, tact rather than tactics, 
and any ot’her agreeable sounding alliteration you can 
think of which reprcscnts a high ideal of court conduct, 
but’ a singularly little concern for the interest of the 
client). He has, after all. employed the advocate 
rather less to improve the manner of advocacy than to 
win his case. To sacrifice the interests of ones client, 
in any degree, t,o the convenience of the Court or t,he 
abstract conceptions of the ,Judge seems to me to be, 
in an intelligent’ man who knows or should know what 
he is doing, something like t’reachery : and once such 
treachery is the vogue, well, it is a short step further 
to run up the fee against t,he man betrayed, isn’t it ? 
Lord Just’ice Scrutton and Lord Justice Sankey, though 
not the most popular personalities on the Bench, are 
well fitted to protest against the inordinate tendency 
of fashionable lenders’ fees. for they are the uncompro- 
mising sort thcinscll-es. To sum the matter up : 1 
think you will WC nt the English Bar, or your sons will 
WC, the old prestige, the old brisk business. the old 
fighting qualities and the old reasonableness as to fees, 
just so soon as the cxisting generation-in-power is gone 
and forgot,ten and the new generation has taken up 
t’he lead. ‘L‘here is not getting awa.y from t,he fact, 
and from the grim results of it, that much of the present 
“ influence,” whether leading the Bar or forming the 
tail of t’he Bench, consists of men who did not fight 
and who a,re the abuormal substitute for the men who 
did fight ; the latter, if they had not had to fi,ght’, 
would bc the main influence now in the Courts. 

I digress to raise the question : do I bore, 01 insult, 
you bv dwelling at too much length in these letters on 
the &iminal aspect of the common law practitioner’s 
pract,icc ? What I mean is this. p\‘o doubt with you, 
3,s with us, in tlke ordinarr practice crime assumes a 
‘arye, overshadowing pro$ortion in the beginning of 
things: but a? a man progresses it looms smaller and 
smaller, till he observes, with complete satisfaction, 
that. if- has disal,;?,eared altoget,her ; in their capacities, 
ts private pra&t,loners, readers of this paper will not, 
‘or their interest or their pride’s sake, wish to hear 
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too much of this side of the law. But is it, or is it not, 
also so the case. with you, as with us, that) any common 
law practitioner of any dist,inction is also in some cap- 
acity or other, most often as Recorder, a Judge in crim- 
inal matters, so that the forgotten interest of his youth 
becomes even more present in his maturity ? 1 must8 
find out the truth as t,o the general situa,tion with you ; 
if I knew it now it would enable me to know ~vhcther 
OP not your Eminents are interested in such mnttcrs as 
“ habitual criminals.” I f  I have insulted you, you 

will be good enough at least to obscryc t’hat I have 
made good by accrediting all of you lvith Old Age 
and Eminence ? 

Australian Notes. 
(By WILFRED BLACKET, K.C.) 

The Lord Justices of England many years ago met t’o 
consider the draft address for presentation to Royalty 
upon some great occasion. The clerk read “ Conscious 
as we are of our own shortcomings we nevertheless ” 
and then “ t’he shoutings and the tumult ” began, 
for t’heir Lordships thought. the words were too abject. 
Lord Justice Bowen suggested a small amendment. 
.’ I think.” he said, +’ we should alter it to read ‘ Con- 
scious as we a,rt of each other’s shortcomings.’ ” The 
Cnd&rial Commission of N.S.W. at the present t’ime 
would be quite just’ified in signing any document con- 
taining the statement drafted by Lord Justice Bowen. 
Mr. Piddington, who was or had been President of the 
Federal Interstate Commission, some years ago, acting 
under- Federal authority, fixed the basic wage for adult 
malt workers at f4 4s. This rate was fixed upon the 
assumption t’hat each such worker had one wife and 
t#wo children. With the Lang Labour Government in 
office, Mr. riddington was appointed President of the 
Indust’rial Commission and again enquired as to the 
basic wage and left it at 24 5s. The Lang Government 
passed a Child Endowment Act, providing for the ad- 
dit’ional payment as wages of 5s. per week for each 
child of any employee, and imposed a tax of three per 
cent. on wages t’o provide for Workmen’s Compensation 
on a generous scale. The next thing was the reduction 
of the working week in most trades from forty-eight 
to forty-four, the wages remaining unaltered. Then 
thr Lang Government by Act of Parliament directed 
Mr. ,Ju&ce Piddington, for his position gave him the 
st)atus of a8 Justice of the Supreme Court, to fix the 
basic wage of an adult worker in rural and non-rural 
industries. The Bavin Government, whose Premier 
has never really loved Mr. Justice Piddington, appointed 
two admimble colleagues Mr. Justice Street and Mr. 
Justice Cantor, to assist him. That was fift’een months 
ago and t’hc wage for one adult has not yet been fixed, 
although a,t intervals some evidence has been taken 
as to the high cost of the silk ties and the silk socks 
necessary for-navvies. Months ago Mr. Justice Pidding- 
ton addressed a protest’ to Parliament pointing out the 
evil, i.e., the reduction of wages, that would ensue 
if the Cornmission performed its statutory duty, but 
Parliament, made no response and now is about to 
prorogue for six months. Mr. Justice Cantor and Mr. 
Justice Street want to get busy and fix the living wage 
under t’he Act, while the President’ wants to call certain 
evidence which his colleagues t’hink unnecessary. 
He also regards it’ as .. the duty of the Commission 
t’o keep t’he wheels of industry moving?” a,nd thinks 
hhut the decision should not be decla’red until September, 
so tha’t Parliament may have ‘. an opportunity to rectify 
any injustice that may follow from the new wage.” 
Vehement’ in his own opinion as to the proper view 
of the matt’er the President has on several occasions 
said some bitter things that show him to be fully con- 
scious of the shortcomings? if any, of his colleagues, 
hut, so far they have exercised admirable restraint. 
WC get about’ a column a day of this deplorable dis- 
agreement’, a’nd as good old Pepys says : ” What the 
end of all this shall be I cannot tell.” 

Yours ever, 

1NNER TEMI’LAR. 

Correspondence. 
The Editor, 

“ N.Z. Law Journal.” 
Sir, 

Divorce or Dissolution ? 
Under the above heading a, correspondent raises the 

question whether a pet’ition should now he for “ divorce ” 
or ” dissolution,” since the 1928 Act has int,roducrd the 
word I‘ divorce ” for “ dissolution,” and attention is 
called to the fact that the old form has been retained 
in Sim on the Divorce and Matrimonid Causes Set. 
I am glad of the opportunity afforded t’o add a few 
words on the subject. 

Under the title of “ Forms ” (at page 85 of t’he book) 
the following comment appears : I’ It is to be noted 
that these forms existed under the 1908 Act, and 
minor alterations may be necessary in certa,in ca,scs, 
e.g. Forms No. 2 and 18 (Z),” and in the preface the 
following observation is made : “ The Rules at present 
in force are those existing under the 1!)08 Act’. In 
certain instances slight modifications are called for, 
and attention has been called to these in t)he notes.“ 

As the Act came into force on t,he 1st day of February, 
it seemed to me desira’ble, for the convcniencc of practi- 
tioners and as this had been the late Judge’s intention, 
to bring out a new edition before that date, or as soon 
thereafter as possible. In the meantime I made reason- 
able efforts to have the Rules and Forms brought into 
line with the new Act, but in the circumstances this was 
not possible. The Rules and Forms are, therefore, 
produced as they exist in statutory form, and comment 
is made where the 1928 *4ct has made any radical 
alteration. Where the amendments are most’ly t#rivial 
such as the substitution of “ George t,hc Fifth ” for 
“ Edward the Seventh,” no attention was called to 
these matters, following the practice of Mr. Justice Sim 
in this respect in the 1921 edition of the Dirorc6 Work 
and the Civil Code. The forms cannot control the Act) 
(Thomas v. Thomas, (1916) N.Z.L.R. 676) and it would 
seem, in answer to your correspondent, that, the petit#ion 
should now be for “ Divorce.” One may perhaps 
respectfully submit that Their Honours would take a 
generous view of an application for amendment in t#he 
event of a practitioner having followed a form which 
in a minor matter is not in keeping with thr Act.-1 am, 
etc., 

Christchurch, 
1st June, 1929. i ; 

I read recently that an American Judge had called 
a witness a “ liar,” and on its being pointed out that 
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he had committed a contempt of Court assented and 
fined himself five dollars. I at once thought of Judge 
McFarland. He was sitting at Wollongong District 
Court in the scventic,s when Cw,au G. McFadand 
was called ori- a case in which the plsint’iff was suing 
for the cost of repairs to the Judgo’x buggy. His 
Honour proceeded to hear the case. He took off his 
wig because he was the defendant, but retained his 
gown because he was the Judge. After a long and 
patient hearing of t’he case t,he Judge gave the plaintiff 
a verdict for half the amount’ claimed with leave to the 
defendant to move for a new trial next time the Judge 
sat at Wollongong, for the defendant was not at all 
sure that the plaintiff’s work was well done, and thought 
he would be able to convince the Judge that it wasn’t. 

R. v. McCann, a case in the Court of Criminal Appeal-- 
not the “ Criminal Court of Appeal ” as erroneously 
stated by a nervous junior recently-established a very 
important rule in respect of a Judge’s power of revision 
of the notes of his charge to a jury. In our Courts 
t’he summing up is taken down in shortha,nd and the 
transcription is before the Court on appeal. In 
McCnnn’s case, counsel appearing on an appeal stated 
that, one sentence in the summing up noted by him 
at the trial did not appear in t’he transcription (it was 
not a direction but a somewhat confused explanation 
of a direction already given). The matter .was referred 
to Judge Mocatta and he said :- 

“I dealt with the transcript notes of my summing-up 
when they were sent to me for the usual revision in a mamier 
in which I have hitherto regarded as intended and required 
in such circumstances-that is, by making such emendations 
only as in my mind were properly to be regarded in relation 
to the entire test as being merely t~autological and redundant, 
while duly preserving all matters which 10 tlie best of my 
judgment appeared to be of substance or import.” 

Upon this report the Court allowed the appeal and 
in giving judgment Perguson, A.C.J., said that the notes 
should be a “ phonographic reproduction of what’ was 
actually said,” and further stated : (’ Any revision 
that so alters the language in which the direction was 
expressed as to remove obscurity or make the direct,ion 
more precise may defeat the very object for which t’he 
shorthand note is required. Every Judge, unless he 
is exceptionally fortunate, finds many passages in a 
report of his direction t’o a jury which he would prefer 
to have expressed differently, but while it is his right 
and duty to correct any material errors in his report 
it is essential that in the result the Appeal Court should 
be informed as accurately as possible, not what he 
would like to have said, but what he actually did say.‘? 

In Kex v. Babcock and lV’iZcoz Ltd., the decision 
depended upon the sufficiency of evidence, Mr. 
Arnott, of Sydney, acting on behalf of the Company in 
England, whose tender for machinery to be supplied 
had then been accepted, agreed with S.Y. Maling an 
official of the Sydney Municipal Council whose duty 
it was to deal with contracts made with the Council, 
that ~UO,600 should be paid by the Company to the 
credit of ori9 Buckle to the use of Maling. Arnott 
wrote, stating the agreement to Sir James Kemnal, 
acting for the Company in London, and shortly there- 
after 330,GOO was paid into Buckle’s account and used 
by Maling. Maling, against whom further facts than 
those here stated were proved, was prosecuted and con- 
victed under the Secret Commissions Act, and the 
Company was then prosecuted under the same Act, 
convicted, and fined El,000 and ordered to pay .UO,GOO 
to the Council. On an application for a prohibition 
the majority of the Court, Ferguson, A.C.J., and James, 

- 

J., did not think that the conviction was ‘. based on 
evidence clearly sufficient to lift the ease out of the 
region of suspicion into that of established fact.” Mr. 
Justice Halse Rogers dissented, and in the course of 
his judgment said : “ Suspicion of course was not enough 
to make a case on a criminal charge, but on the other 
hand t,he Crown had only to prove its case beyond 
reasonable doubt. Such a multiplicity of coincidences, 
interconnected and unexplained, was sufficient to carry 
t,he mind beyond suspicion to certainty.” The pro- 
hibition was granted with cost’s 

l3eneh and Bar. 
The Honourable Mr. Justice Herdman, senior puisne 

Judge of the Supreme Court, has had conferred upon 
him in the Birthday Honours List the title of Knight 
Bachelor. 

--- 
Mr. James Watt, of the firm of Wat’t & Blenerhasset, 

Wanganui, has joined the firm of Currie & Jack, Wan- 
ganui. The new partnership will practise under the 
style of Watt, Currie & Jack. 

Rules and Regulations. 
-- 

British Nationality and Status of Aliens (in New Zealand) Act, 
1928.-Notification of His Majesty’s assent to Act which in 
to come into operat,ion on 1st July next.-Gazette No. 31, 
2nd May, 1929. 

Motor Vehicles Act, 1924 : Motor Vehicle Amendment Regula- 
tions, 1929, re erect,ion of compulsory-st’op signs.-Gazette, 
No. 38, 23rd May, 1929. 

Motor-vehicles (Tractors) Regulations, 1928. Tractors declared 
to be Motor-vehicles-Gazette No. 37, 16th May, 1929. 

Motor-vehicles Insurance (Third Party Risks) Act, 1928. Amend. 
ment to Motor-vehicles Insurance (Third Party Risks) Regu- 
lations, 1929, re pramium payable in raspxt of certain classes 
of motor-vehicles.-Gazstts No. 39, 24th May, 1929. 

Prisons Act, 1908. Prisons Regulations : regulation 389, re 
prisoners escaping from custody, and replacement of de- 
partmental property damaged or lost by prisoners, amended. 
-Gazette 1Tc. 31, 2nd May, 1929. 

Public Works Act, 1928. Motor-lorry Regulations, Amend- 
ment No. 3, ra paym’nt of Heavy Traffic Fjes.-Gazette 
No. 39, 24th May, 1929. 

War Regulations Continuance Act, 1920 : Passport Regulations, 
1929.--Gazette No. 31, 2nd May, 1929. 

Law Lords and their Privileges. 

The recent promotion of Tomlin, J., from the High 
Court of Chancery to the House of Lords recalls the 
fact that the Law Lords were once upon a time hedged 
about by insidious conditions. After their retirement 
from office they could neither sit nor vote in the House of 
Lords and, further, their children could not take the 
prefix “ Honourable.” The first grievance was removed 
by a statute passed, it is said, because a certain Law 
Lord despite failing faculties refused t,o relinquish either 
his post or his stipend unless he were allowed to retain 
the privileges of the peerage. The other matter was 
remedied in 1896 when by Royal Warrant it was directed 
that the sons and the daughters of life peers, living or 
deceased, should be entitled to the courtesy prefix of 
“ Honourable.” The origin of this latter reform was 
alleged to be the complaint of one of their Lordships 
that the exist’ing system caused t’he ignorant multitude 
rashly and regrettably to as~um> that there had been 
some technical flaw in his mstrimonial arrangements. 
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Legal Literature. 
Redman’s Law of Landlord and Tenant. 

Supplement to Eighth Edition : By J. C. ARNOLD and 
G. E. HART. 

(pp. xiii ; 144 ; xii : Butterworth & Co. (Publishers) Ltd.) 

Occasionally there is a feeling that an excuse for the 
publication of a new edition of an established work is 
somewhat too lightly seized upon, and that in many 
cases the work could be brought up-to-date efficiently 
and at comparatively slight expense to the practitioner, 
by a supplement. This new and highly commendable 
supplement to Redman proves adequately that there 
are occasions which permit of the adoption of such a 
course. And to the New Zealand practitioner this method 
of modernising a legal treatise has, at least in this case, 
particular advantages, for the last edition of Redman 
was published in 1924, before the passing of the Law 
of Property Acts of 1925, and while the supplement, 
as well as including all the recent cases, shows the 
changes effected by these statutes, reference can always 
be made to the main work for the previous law, whereas 
in the case of a new edition one almost invariably finds 
the old law stated too briefly to be of real assistance 
to those who are not concerned at all with the recent 
changes in English Law. 

The Supplement follows the last edition page by page 
and contains references to over one hundred and sity 
cases. The remainder of the volume is devoted to an 
annotation of the Landlord and Tenant Act, 1927, 
and to an annotation of the statutory rules and orders 
under that Act. The volume has its own index 

New Zealand Justices Handbook. 

Second Edition : By W. G. RIDDELL, SM. 

(pp. iv ; 127 ; vii : Butterworth & Co. (Aus.) Ltd.) 
--- ~- 

There are, it is believed, some 5,000 Justices of the Peace 
in New Zealand and each one of them has to take a’n 
oath binding his conscience to do right to all manner of 
people after the laws and usages of the Dominion 
without fear or favour, affection or ill will. Nobody, 
of course, really expects a Justice of the Peace to have 
a thorough or detailed knowledge of the law ; but in 
order that the oath should not be considered a farce- 
it is a bad thing for the administration of justice when 
oaths become to be considered as meaningless formulae- 
every Justice of the Peace should, and there seems 
nowadays to be a tendency to recognise t8his obligat8ion, 
make an honest endeavour to familiarise himself with 
that part of the law with which the performance of his 
ministerial and judicial duties is likely to bring him 
into touch. Mr. Riddell’s “ New Zenlnnd Justices 
Handbook,” the first edition of which appeared in 1923, 
since when the Justices of the Peace Act has been con- 
solidated and there has been much change in the law 
as to youthful offenders, is apparentfly intended for this 
purpose and as such is an ideal little treatlisc. In a 
clear, succinct, essentiadly accurate, and, what is per- 
haps as import’ant, readable manner the aut’hor states 
what a Justice of the Pea,ce ought t,o know about his 
imnisterial and judicial duties. On the criminal side 

1 I  
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the rules as to criminal liability generally, summary 
jurisdiction, conservation of the peace, indict~able 
offences and their summary trial by justices, bail, 
probation, and suppression of names are given. Special 
chapters are devoted to juvenile offenders, Children’s 
Courts, and the Child Welfare Acts, and there are 
chapters on t)he jurisdiction of justices in civil cases, 
as to mema defectives, and under the Coroners Act. 
The chapter on evidence, a branch of the law which 
is particula,rly confusing to the layman, which appears 
for the first time in this edition deserves special mention. 
This reviewer has not the slightest hesitation in saying 
that no Justice of the Peace can afford to be without 
this volume, and it can be recommended also to clerks 
and students. 

_--_-- 

Federal Bankruptcy Law and Practice. 

By 1). CLAUDE ROBXRTSON and J. B. TAIT, LL.B. 

(pp. lxxxviii ; 684 ; lxxix : (Butterworth & Co. 
(Aus.) Ltd.) 

--- 

Robertson and Tait on Federal Bankruptcy Law and 
Pmctice is one of the most substantial Australian legal 
text-books which t’his reviewer knows and is in every 
way a credit to the authors and the publishers. In 
AustraIia by the Federal Bankruptcy Act, 1924-28, 
t)here has been created for the first time a uniform 
Commonwealth Law of Bsnkruptcy and each State 
no longer has its sepa,rate law differing in mauy import- 
ant respects from the law in force in each of the ot’her 
States. It would appear that on the whole the new 
law has been brought more into line with that of England 
and consequently the treatise cannot fail to be useful 
to the pract)itioncr in this country-just as useful, in 
all probability, as the standard English works on bank- 
ruptcy, for as well as citing the important English 
decisions the work provides a readily accessible store- 
house of the HighCourt’s and State Courts’ decisions 
applicable to the new law. Now and then a reference 
is given to a New Zealand case. 

With the changes introduced by the new Federal 
Act it is not, probably, within the province of a review 
to deal, but an alteration which may be noticed as likely 
in its effects to be most far-reaching is one relating 
to the subject of fraudulent preference. By English 
and New Zealand law it is an essential ingredient of a 
fraudulent preference that it be made “ with a view ” 
to giving a preference ; by the Federal Act it is suf- 
ficient if t,he transaction has the effect of giving a 
preference. This change in the law is one which might 
well be followed in New Zealand, for many a transaction 
which should not in justice to the general body of 
creditors be allowed to st’and is rendered secure because 
of the difficulty in proving the bankrupt’s intent, 
the preferred creditor being generally able to show that 
t’hc tra,nsaction was effected under pressure by him, 
or that the debtor’s real intention was to be able to 
carry on his business. 

l n a foreword the Hon. J. G. Latham, C.M.G., K.C., 
t#he Commonwealth Att’orney-General, says : 

“I congratulate the aut,hors upon the high standard and 
completeness of their work. They have rendered most useful 
service, not only to the whole legal pofession but to the 
community as a whole. They have exhaustively allnotated 
the Act, citing authorities from both Australian and English 



New Zealanct Law Journal. June 11, 1929 

Courts and indicating the distinctions which must be remam- 
bered in applying such precedents to t,he elucidation of the 
Federal Act.” 

So far as this r&ewer has been able to see from a 
lengthy series of tests t’his pmise of the leader of the 
Australian Bar is well-merited. 

T 

New Books and Publications. 

Butterworth’s Index to the N.Z. Statutes, 1928. By J. D. 
Willis. (Butterworth $ Co. (Aus.) Ltd.). 0/-l-. 

N.Z. Justices Handbook. By W. (:. Riddell. Second 
Edition, 1929. (Butterworth & Co. (Aus.) Ltd.). S/6. 

Elements of the Law of Contract. By Victor Morawetz. 
Second Edition, revised, 1927. 1 S/S. 

Snell’s Principles of Equity. By H. C. Rivington and 
A. Clifford Fountaine. Twentieth Edition. Sweet 
and Maxwell. %1/15/-. 

Questioned Documents. By A. X. Osborn. Second 
Edition. Boyd Printing Co. and Carswell Co. 
g3/2/6. 

Shipping Enquiries and Courts. By A. R. G. i\IcJlillajn, 
M.A., LL.B. Stevens $ Sons. 12/-. 

Trial of J. Donald Merrett. By William R’oughhead 
(Notable B&is11 Trial Series). (Butterworth & Co. 
(Aus.) Ltd.). 9J-. 

Guide to Law Reports and Statutes. (Sweet & Maxwell). 
5/-. 

Annual Survey of English Law, 1928 and London School 
of Economies and Political Science. (Sweet St Max- 
well). 12/6. 

Kerr on Fraud and Mistake. Incorporating May’s 
Fraudulent Disposit,ions. By Syd. E. Williams. 
Sixth Edition. (Sweet &, Maxwell). %2/7j6. 

Roman Law in Medieval Europe. By Paul Vinogradoff. 
Second Edition. By F. de Zulueta. (Oxford Press). 
6/-. 

Lawrence on Equity Jurisprudence. 2 Vols. 1929. 
Matthew Bender & Company. &4/10/-. 

The Agra Double Murder. By Sir C&l Walsh. (Ernest 
Benn). Price 9/-. 

Administrative Law. By Fred. K. John Port, 1,L.D. 
Foreword by Rt. Hon. Lord Justice Sankey. (Lonp- 
mans Green & Go.). Price 51./4/-. 

English Port Law History. Part 2 (2 volumes). Bx 
Sydney and Beatrice Webb. (Longmans Green & Co.). 
Price 3Z2/lj-. 

The Working of the Bill of Exchange. Second Edition. 
By A. M. Samuel. (Effingham Wilson). Price 9/-. 

The Conveyancer’s Note Book. Third and Revised 
Edit,ion. By A. H. Cosway. (Effingham Wilson). 
Price 9/-. 

The Practice of the Divorce Division. By C. A. Phillips: 
LL.B. (Solicitors Law Stationery Society). Price IS/-. 

The Landlord and Tenant Act, 1927. By S. P. J. Merlin. 
(Solicitors Law Stationery Society). Price 3/6. 

Principles of the English Law of Contract. By Sir W. R. 
,4nson, Bart. Sevent’eenth Edition. By J. C. Miles? 
lit., M.A., and J. L. Brierly, M.A. (Oxford Press& 
Price IS/-. 

Cases in Law of Cont,ract. By <J. C. &files, Bt’., M.A., 
and J. L. Brierly, M.A. (Oxford Press). Price %1/g/-. 

Wellington Law Students’ Society. 
The following case was argued before II. I?. O’Leary, l&q;, 

on May 17th :- 
“Mr. Crabb has at the back of his shop a door leadi?g 

to his private apartments on the upper floor. Close to tins 
is a flight of steps leading to a cellar, and ordinarily covered 
by a trap door which is suitable for the purpose in all re- 
spects. Mr. Crabb invites Mr. Brown to his house. As Mr. 
Sown is leaving he falls down the cellar steps, the trap- 
door covering of which has been carelessly left, open by Mr. 
Crabb’s servant. Mr. Brown, who is severely injured sues 
Mr. Crabb for damages.” 

Ball for plaintiff. Plaintiff was a licensee. It is a licenser’s 
duty to warn licensees of circumstances of danger : Corby V. 
Hill 4 C.B. N S 55li ; h’nrrett ‘v. Midlcmd Radway Co., 1 IS. & F. . .<c 
661 1 f&ll~~her V. Hwphrey, 6 L.T.N.8. 684 ; Clerk ant1 Lindsell 
O)L Torts, 8th Edn. 445. ; FaccirmnlL z’. Perpetual Irwestmext 
Smiefy, (1923) A.C. 74, and COWLO~ %j. ~focc~le~z, (1924) N.Z. 
L.H. 181, are recent, cases in point,. It is submitted that Fair- 
~WMWL’S Case proceeded on the ground that the defect in the 
stairs in that case was a patent defect. In Salntond o)L Torts 
7th Edition, 454, it is stated that a concealed danger is a 
danger which a reasonable person would not have seen and 
that an occupier is bound to give notice to licensees of any 
concealed danger. 

Jessop in support. Persons on dangerous premises can be 
classified as (1) Trespassers ; (2) Licensees, and (3) Invitees. 
An invitee is defined in RulmonrE oy1 For&s, 6th Edition, 436. 
It is submitted that the distinction between a licensee and an 
invitee is unsatisfactory : see i%Zmond, 436. It is submitted 
Brown was both a licensee and an invite?. It is the duty of 
an occupier to protect an invitee from hid&n dangers : 2 1 Hals- 
bury 388. An invitor must use reasonable caz : It~de~~ar 
v. Dames, L.R. 1 C.P. 274 ; Normccx 1). Great N’estern Rail?L’ay, 
(1915) 1 K.B. ; Pdlic Trustee v. IVaihi U.M. Co., (1926) N.Z. 
L.R. 449. Submitted defendant liable even if onl) a licensee : 
21 H&bury 393. Gallagher v. Numph~rty covers Ihis case. 
In Latham V. Johrzsor~, (1913) 1 K.B., a trap IS defined by Hamil- 
ton, LJ., at p. 415. It is submitted I’airmorz’s case distinguish- 
able on ground that there (I) The danger was obvious. (2) There 
was no negligence of defendant. 

Rollings for defendant. It is submitted Hrowr~ visited 
Crabb’s for social purposes and was convxpmt~ly a licensee. 
Oallogher V. Huntphrey is distinguishable. In that case there was 
definite evidence of negligence. This case is similar to Nersey 
Docrcs 2). Proctor, 39 T.L.H. 273. A Licenser is liable only if a 
positive trap is laid and not for a more omission : Latham vu. 
Johnson. A licenser is not bound to correct existing traps ; 
he must not create fresh ones : Hayu~d V. Drwry Lane Thea&e, 
(1917) 2 K.B. 899. In S~ctcZ$~~ V. Clients Investment C’o. (1924) 
2 K.B. 746, Bankes, L.J., sa,id a trap was something of which the 
Lieensor did know or sho:iid have known. I, is submitted: 
(1) There was not, a trap here ; (2) It was not known to de- 
fendant. 

Paul in support. There was no duty of care on (lnfendant. 
l’laintiff was a licenses : SUZWW&, 43.5. A licenser mu .t reveal 
a concealed danger. This is not, a concealed danger : See 
SuEZivan 0. Waters, 14 Ir. C.L.K. 

Mr. O’Leary, delivering “ judgment ” said that it must be 
found a5 a fact that an ordinary mati would not have seen the 
trap door. There were four relationrhips : (1) Contractual ; 
(2) Invitor and Invitee ; (3) Lirc-nsol and Licensee : (4) Trex- 
passer. Brown was either an irlvitee or a Iictmser, but he did 
not think it mattered which. In his opinion defendant wxs liable. 
In the absence of evidence that 0. ~asonahla man would have 
seen the opening, he must holtl that 11e would not havo seen it. 
Kc held there was a concealed trap and thought that the de- 

fendant must be fisetl with the knowledge of his agent. 

E-‘roctor’a cake was explainable 011 thus grom~ds that ihe plaintiff 
had reared to be a licensee. Had K~wn in this case commenced 
to wander all over Cmbb’s house and LPCJ~ injurocl, Crabb would, 
no doubt, 

R 
ot have been liable. In Vrrir~rrrs’s cr7se plaintiff 

was up an down the stairs in question all day and every day. 
Judgment for plaintiff. 

Thr Bn r alone knows u lit Ihcr a G tic&i: ia comyet ent 
to do his duty. The Bench knows better t’han anyone 
else who is doing the work of the Bar best and most 
effectively.--MR. JUSTIm ~JFJW. 


