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COMPANY LAW: CONFIRMATION OF REDUCTION 
OF CAPITAL. 

T HE principles mhich should guide the Court in 
exercising its disc&ion whether or not a pebition 
for an order confirming a reduction of capital 

shmdd be granted were considered by Mr. Justice Fair 
recently in I% re Tauyo Totwa Timber Co., Ltd. (to be 
reported). His judgment is of particular interest in 
that, t,here were no objecting shareholders or credit,ors 
before the Court, ; nevert~heless, the petition ~88 dis- 
missed in the inter&s of the public. 

Section 66 of the Companies Act, 1933, provides, 
inter dia, that where 8 company ha8 passed a resolu- 
tion for reducing share capital it may apply by petition 
to the Court for an order confirming the reduction. 
Section 69 (1) provides that the Court, if xatisfied, 
with respect to every oredit,or of the company who is 
entitled under s. 68 to object to the reductwn, that 
either his consent to the reduction haa been obtained or 
his debt or claim has been discharged or has determined, 
or has been scoured, msy make an order confirming the 
reduct,ion on such terms and oonditions as the Court 
thinks fit. Consequently, the Court must determine 
whether it has jurisdiction to confirm t,he resolution, 
before it can consider the exercise of it’s discretion to 
gmnt or reject, t,he petition. 

To the T8upo Compa,ny’s application, which, in all 
formal respects was in order, t,here WRS no sustained 
objection bv any shareholder before the Court,. There 
were no objecting creditors. Opposition to the making 
of an order \ya,s made by a forestry company, New 
Zea~land Forest Products, Ltd., which did not claim 
to be a crgdit,or, within t,he ordinary meaning of that 
term ; but it aseerted a right to object inasmuch as 
it, had a special and direct interest in t’he reduction of 
t,he Taupo Company’s capital below itn preseat level. 
It snbmitted t,hat,, if it were not a creditor within 
t,he meaning of 8s. 68 and 69 of tile Companies Act,, 
1933. it wa,s sbi!l entitled to be heard by reason of its 

- 

12 to the end of February, not less then nine fires were 
reported as occurring within the foreat area, on each 
occasion shortly after the Taupo Company’s locomotive 
had passed ; and that such railway, however carefully 
controlled, was a real and very frequent source of danger 
to the adjoining for&u of both companies. It was 
stated that the Taupo Compa,ny, even without any 
loss of its own as&s or their heing rendered valueless 
by reason of a forest fire, would have insufficient capital 
adequately to indemnify the Forest Products C,ompany 
in case of a really serious fire occurring a8 n result of 
t’he negligence of the Taupo Compnnp’s servants. This, 
it said, would be the position if none of the Taupo 
Company’s own propert,ies was destroyed or damaged ; 
but, it, w&8 sdded, there wa8 always a risk of a large 
part of t’he Taupo Compa,np’s own property being 80 
d&rayed. The Forest Products Company, therefore, 
asked the Ccurt to exercise it,s disc&ion in favour of 
refusing to confirm a resolution which would have such 
an adverse effect on its position in the event, of any 
such misfortune occurring. 

The lea,rned Judge first pointed out that demands 
in the nature of unliquidated damages arising otherwise 
than by reason of contract, promise, or breach of trust 
are not provable in t,he winding-up of any insolvent 
company-Companies Act, 1933, R. 257 ; Bankruptcy 
Act, 1908, 8. 98 (I)--and, in such circumstances, the 
Fore& Product,s Company could not be considered a 
“creditor.? He said it w&s unnecessary for him to 
decide, and he expressly refrained from deciding in the 
petition proceedings, whet,her proof could be admitted 
under s. 256 of the Companies Act, 1933, in respect of 
a psible claim at common law, in the contingency 
shown to he reasonably likely to arise, in the case of a 
Kolvent oompa~y. So, he proceeded on t,he assumption 
that the Forest Products Company W&B not & “ creditor ” 
within the meaning of 88. 68 and 69. 

anaoial int,ereat,, and t,hat the Court has‘ an unfettered 
_. 

-r----- 
discreti( 3n under s. 67 whether it should confirm the The question thus became one of jurisdiction: 

proposed reduction ; and that,, in the circumstimces it whether the Court has, under the terms of 8. 67, & 

placed before the Court hy a,ffidavit, the Court should general jurisdiction, independent of the existence of the 

refuse t,o confirm the resolution. conditions 58 to objecting shareholders or creditors 

The objecting oompany showed that a very serious 
adverted to in ~9. 68 and 69, under the terms of s. 67. 

fire hazard w&s created by the light railway opsrated~ The functions of the Court in confirming a reduction 
by bhe applicant company, at least during the sunimer of capital ha,ve been considered in two judgments of 
months, and that lsst year, in the petiod from Januitry the House of Lords. 
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In Brifish and Bmericnn Trustee and Finmce In re Lev& and Co., [1936] N.Z.L.R. 558. In determin- 
Cor~orat~ion v. Colcper, [1893] B.C. 399, a soheme of ing t,he quest,ion, the Court’, at p. 569, adopted, with 
reduction w&s Put forward for confirmation by the approval, the decision of Eve, ,J., in In re Jewish MoG.al 
Court, under which the shares of one class of share- Trust (.7t~didw ColmiaZ Bank), Ltd., jl908] 2 Ch. 287, 
holders were to be canoelled, the shareholders with- in which he hEld, for rea~ona which he gave, that the 
drawing from bhe compaay and receiving, in exchange principles established by the House of Lords in BriGsh 
for their shares, certain of the aTsets of the company. md .4~rnericun Trfrslrc and ~inmec Corpomlion v. 
The creditors of the company eit,hcr were paid or (‘mper (Aym) and I?& v; ,Va&?lal HoIll: of CGaa, 
assent,ed to the arrangement, and when, t,herefore, the Lid. (ally,uf~), on the questiob of the fiurtions of t,he 
petition for confirmat,iorr cane on to be heard the Court in ,coofirming a, reduction of capit,al, were 
interests of the shareholders alone had, to be considered. appIic;tble~ tb a,n application t,o confirm an aReration 
Lord Herchell, L.C., in the House of Lo&, said at, in the ohjects of t,he compeny. Mr. J~ustioe Fair 
p.403: added that t,he converse is also tnw: and t,he deoision 

Nor is *,here any limit,atian of the power of t,be Court to of t,he Court, of Appeal i?i LG~~~~w?d C’O’s cake iio far 
confirm the reduction, except that, it, must fiwt be satisfied RS it bore upon the questions which hp had to deoidr, 
fhat all *he creditors erAtIed to object to the reduction bare was nppliFable t,o the conatmct,ion of 8. 67. At, 
either eonrentrd or been paid or secured. p. 570, the Court, aid : 

Later, he proceeded, at p. 406 : 

Lord Maxanghten, at p. 411, 412? referring to t,he 
modification of the memora~ndu~n by n~a,y of a rcduc- 
tion of capitnl, mid : 

In the case of PO& v. Sntiod Bank of O&a, Li<L,~ 
[1907] A.C. 229, 238, Lord Xarnaughten cited t.he 
foregoing pa.ssage, *ad stated that,, speaking for him- 
self, he PBW no reason to alter or modify it. He P-ent 
on t,o say : 

At p, 239, he sa,id, it It has not been suggested that 
t,he propowd reduction is open t,o a,n~; oJ)jection on 
public grounds ” ; and at, p, %O, he sul, “I can nee 
not objection to it if it is a prudent, businesslike 
me&swe; not unfair t,o the Rhareholder and not, cl&i. 
mental to the public.” 

His Honour next, showed t,hat ss. 67, 68, and 69 of 
the Companies Act, 1933, closely correspond in t,hnir 
lan@ag,e and effect to s. 17 (1) to (5) of t,hat stilt,ut,e. 
He referred to whrct he termed “ B comprehensive snd 
illumina,ting examination and interpretation of t,he 
similar words in t,hat section ” in t,he judgment of t,he 
Court, of Appeal, delivered by Mr. .Juut,ice Smit,h in 

In that ci~se, the applicant, company had acyuired a 
reput,at,ion ‘its 5 stock and station company, a general 
merchant and woolbroker. I~t sought power to alter 
its memoraxlum of a,ssoci&on to ext,end it,s bu.Gness 
to carrying on t.he bosinesi; of F. trustee compnny. With 
reference to t,his spplication, t,he Coort considered, at 
p, 583, whether the interevbs Of those members of the 
public who might, be affected by the alter&m would 
be prejudiced, rind mere of opinion tha,t the interests 
of the public were so affcxted. In the circumstnnoes 
of the ewe, the C,ourt, of \ppeal refused the application. 

Mr. Justice Fair t’hen applied the principles to t,hc 
a~pplication before him. He ~ndd : 

The evidence on record on the present a,pplication 
established, in, His~Honour’s view, that in t,he event of 
a fire, due,to the Taupo Companv’s a,otivities, resulting 
in the d&ruction of a large section of the Forest Pro- 
ducts Company’s plantstions, and cansing damage for 
which the former company would bc liable, the Forests 
Product,s Company might well hare R. right to be paid 
damages for a very luge a,mount-perhaps euceeding 
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cE.iOO,OOO. T%y the smo fire, rz large part of the Taupo sider the posilion ad righbhts of the Forest l’roducts 
Totars Comp*ny~s assets miglrt he dcsbroyed. The Company. His Honour proceeded to apply the 
resuIt,a would bc that, it,s rbmairliog~ an&p. would bc prinoiplca relative to refus&I of the petit,ion on the 
botally inadeyuate to meet riu& a li&ilitg. To con- 
firm the proposed reduction of capit,nl and a,ll”w t,he 

ground that oonfirmation would prejudice the interests 

~iurn of f34,203 5s. of its aasetrs to be di&ibutcd among 
of members of the public. He considered the position 
of t,he Forest, l’roduots Company in that connection, 

the shareholders, as was proposrxl in the resolution in that. its members were a se&on of the public. He 
rwlacing ca.pitaI, would reduce its nsnet~a not in duxger said : 
of destruction in t,his way ~by that nmount~. The 
confirmation in such circum&nces nzoluld, it seemed to If the Em& Products Con,pany’s property had been owned 
His Honour, amount, to the Uoort,‘s aanct.ionillg the com- 

individually, RS it well might have been, but the thousands 
of bondholdera whom it represents in its incorporation, they 

pany’s conduct,ing its fifiancrfi wit,hout, retaining 
adequate pro&ion for a contimgent l&bilit,y for which, 
the evidence establishedl; it was reasonable! to require 
pr”vi8ion to be ma&. The Court shoukl, he t~hought; 
be cs,reftil to &ee that t,bo bourase and ent,.rrprise of share- The fact that ihe property is held by one company, with many 
holders wrh6 risk tl& capital jr, inch bold and difficult shareholders, ommt, I think, alter the n&urn of its rigbt,s, 

b”sinesBes a8 t,hai condurrt,ed by the Taupo Totarn the weight to be attnehed to them or the duty of the Court 

Company should not, be hempored or reshict,ed in the 
in respect of them. 

mana,gement of t&r af&irs by unduly strict limitations. His Honour roncluded that the ~Por-est Products 
It, should, r&her, be allowed Dhe ut,mort, freedom in C”mpa,ng was entitled to aek t.hnt the Court should not 
dealing wit,h the companv’s money, gained as tbr: result 
of it,s enrr~ and activities. 

confirm the reduction of oapitnl by way of repayment 
H’rom the point of view which would reduce the applicant compnny’s capital 

of t.he Ta,opo T”t,wa C”mpa,nyS the proposed diatribu. ~below that which might’ be required to meet a reasonable 
tion a,ppearrd t,o be D prudent and reasonable proposal. possible contingent claim. Such would, in his view, 
But, it would appear from wIr&t His Honour had said be the result of such a rtduction as was proposed. The 
earlier that the nat,ure and conduct of it,8 bnsineas application was, therefore, refused and the petitiou 
required the Court: when object,ion was raised, bo con- dismissed. 

SUMMARY OF RECENT JUDGMENTS. 
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Wellington. 
I 

November 24. 
l%lx 

newmher 7. 22. I 
TAYLOR AND ANOTHER v. HARLEY. Cal/m, J. 

A. v. A. 

c. v. c. 
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THE LAW IN THE SECOND NEW ZEALAND 
EXPEDITIONARY FORCE. 

-- 
By LIEUT..COLOSEL C. A. L. TREAD~ELL, O.B.E., E.D. 

When the 2”d X.Z.E.P. left, these shores there was 
no legal depsrtment attached to the Iforce. At that 
time provision was made only for the oo”d”ct, of military 
law and discipline. I hnd the privilege to leave as 
Deputy Judge-Ad~,ocabe.General, rather a, confusing 
term seemingly. With me I had one warrant officer 
now Lieut. 8. G. Jo11 and Private K. G. Coombe nom a 
staff sergea&. The latter is a public accountant of 
Hamilton, while the profeesio” knows Jlr. Jo11 a8 one 
of themselves. 

On the voyage out on the Rangit& we had “the 
mi,Iitary bible ” as it is called, the Illan,& of Xilirmry 
Lnu: and the King’s ReguMons, and with both 
volumes hudreds of amendment,s lying Ioosely between 
the pages. Theese we need to past,e in, and by the time 
we reached Port Tewfik the annotation was complete. 

Private Cwmbe wa$ a “ find ” for us. He kept the 
files which la.& grew to great dimensions in order. 
He haa bee” what the profession would call a chief clerk 
ever since. The office of D.J.A.G. in the Brit,ish AIXXY 
is a very old one. Every unit’ in the Empire has a 
J.A.G. and whenever there ia aa expeditionary force 
his representative with it is the D.J.A.G. Re is 
responsible to the G.O.C. to see that the courts martial 
are properly conducted. He advises in the CBSPS of 
irregolxrities whether the proceedings should be con- 
firmed or quashed, or whether t,here ought’ in oertain 
oixxnnstancns be a fresh t,rial. He is responsible for 
advising the G.O.C. on legal problems. He delivers 
l&urea to officers on the conduct of courts m&ial 
a”d teaches Adjutants their dut,ies in prepa,ri”g the 
caes for trial. The name “ Judge-Ad\iooate-General ” 
is very confusing and quit,e misleading. At no time is 
he a” advoca,te in courte martial. He does not &tend 
the t,rials but advises on their conduct, a,nd is available 
t,o advise the court during the tria,I, for which purpose 
the court adjourns and the members consult him. 

When there are qu&ions of legal difficulty or charges 
of great seriousness involved, and a,lways in the csses 
where an officer is being tried, a representative of the 
D.J.A.G. is seleoted to &end the Court as legal adviser 
to the Court. He ia called & Judge-Advocate. He 
swe&ra in bhe Court and at the end of the trial sums up 
in open court. He also retires with the court when it 
oonsiders both its verdict and its arntence. He has 
no vote and he is not ent,itIed to express hir opinion 
as to what the verdict or the sent’enoe ought t’o be. 
He is appointed by the D.J.A.G. 

W’e disembarked at Port Teenfix, the port of Suez, 
end took train to Maadi. Near Cairo we ran down a 
sideline and p”lled up by the canlp site. We wrived 
in the black of night and woke up next morning t,o find 
ourselves in z+ desert camp. Within the camp limits 
there w&e not a blade of grass, 110 vegetable life at all. 
There were orov, some Rand rats, and & fen Scorpio”8 ; 
but nothing to worry about. The worst a”h”al wils the 
native or pariah dog. A wretched half-breed, rather 
like a collie, very “ervous, and a great thief. A good 
many were shot in the ottmp. 

At first our office w&s in a tent and then in B marq”e. 
For about six months we carried on in t,he marquee 

under some degree of discomfort. During t’he months 
of April and M&y, the khamvee” period, it was very 
uncomfortable. The heat \va,s intense and the wind 
filled the great tent with the sand of the desert. 
’ Khamseen ’ is the Arabic word for fifty, and the 
period is so called on account of the fact that the wind 
blows atwdily and hard for that period of time. 

RIPS of court-martial papers, correspondence, fresh 
wills, and piles of other papers would have to be 
weighted down t,o prevent their being whirled away. 
We ha,d to keep t,he tent flaps down otherwise we could 
not have kept the office intact,, but, that aggravated the 
discomfiture caused by the heat. Later, we moved 
into a hut and that was much better. It in true that 
the sand used to pour in, and, when it rained, the rain 
poured in, yet it was va,stly bett,er than the ma,rq”ee. 

At first we concerned ourselves with oourt,s-martial 
proceedi”g:s. We were kept busy at first in s4tling 
forlns of charges for C.O.‘s and their Adjutants, until 
they became more expert,, In addition, too, I used to 
overhal the summary of evidence on which the [court 
mart,ial is ordered. It is a matter of great difficulty 
for laymen to prepae ohharges and keep the evidence 
relevant to t,he oharges. But they soon got a good 
idea of the requirements. As often as possible, I used 
t,o have a solicitor appointed to prosecute or to defend 
in more or leas serious cases. Of cowwe the accused 
had the right t,o aek for an officer to be detailed to defend 
him, It is the oustom of the service for such officer 
to be drawn from the man’s “nit, though this is not a 
firm rule. Often the news got round that some officer 
was very successful in defending acoused and frequent 
applications were made for his 8ervicPs, no matter what 
““it bhe accused o&me from”. This had to be stopped, 
for in one inrtsnce it was interfering with the ordinary 
duties of the officer in question. On one occasion an 
accused wlu ohwged with theft and he wits attached to 
one unit, and in his application he asked for a” officer 
to defend him but stipulated that he should not be 
selected from his unit. Perhaps he thought local 
knowledge would not be an advantage ! 

After t,rial the Brigadier who had convened the oolxt 
usually sent, me the papers before he confirmed ,the 
findings, so that he could be assured that the findmgs 
were justified on the evidence. Often, too, he would 
ask my opinion a,s to the sentence imposed. A co”- 
vening officer has the power Do reduce, but not to 
inorease the sentence. 

The power of a convening officer to suspend a 
eentenoe ww sometimea invoked and usually worked 
well. With a aentence ha,“gi”g over his head a” aoo”aed 
“s”alIy be&wed himself; and, in time? if his conduct 
was exen,plary, he used to have all or part of t,ho 
sentence cancelled. 

it was “ot long after we had become established 
that, the work increased in every direction, and it became 
clear that a legal office would have to be set up. 

The G.O.C. required me to overhaul all minor 
se”t,e”ces imposed by C.Os.-that is, oases not serious 
enough for oourt martia! wd which t&e ~2.0~. I%! 
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power to deal with. There were a great number of 
these snd Mr. Jo11 had the responsibilit,y of perusing 
the records of these petty crimes. 

Then the N.Z.E.F. sOarted to acquire an int,erest in 
buildings and t,o lease land. tiIy office wa,s the natural 
one to fix up such &wactions. We t,ook a lease of 
eotne land on which we built, & swimming-pool, and we 
took over the Italian Fascist Club for our own club 
premises. Then soldiers found t,hat t’heir businesses 
in New Zealand called for attention. I prepared a 
general power of attorney and by now several 
hundreds have been sent to New Zealand to enable 
the interests of the soldiers to be safeguarded in their 
absence. 

Wills had to be altered. In many oa,ses proposed 
beneficiaries predeceased the soldier test,at,ors ; and, 
in come cases, ewe&heart henefi&rics had lost their 
attraction, so wills were changed. 

The profession knows of the arrengements that tile 
Chief Justice made. with t,he J.A.G. for the pmpoee of 
serving divorce papers on Iiew Zealand sold,ier 
respondents with the Force. The papers used to come 
to my office, and, if the soldier was not in the line, 
we used to have him sent t,o UP, and t,here he would 
receive the papere ; and I always t,ook care t,o see that 
he \v&e dulv advised of his legal right,?. If the soldier 
wag in the line, I used to weit till he oame back to the 
the Camp before worrying him with t,he papers. 

One of the interesting duties for the D.J.A.G. was 
t,o &end conferences with the other Rritish D.J.A.Ga. 
The English Army, Air Foroe, t.he lndian Army, Aus- 
tralian and South African and Kew Zealand D.J.A.Gs. 
nsed to confer every now end then on matt,ers of general 
interest. It was indeed a truly Imperial Conference. 

As can be gathered from what I have said the office 
gradually developed into a general legal office. Even 

the motor-oar vases put in their appearance ;: and I 
suppose, before I left, I muet have overhauled about, six 
hundred motor-car accidents. Every oconsion of a ool- 
lision involving a Kew Zealand vehicle lrad to be re- 
ported ; and, if there wa,s negligence, then the driver had 
to face the music. There were claims to be inveatignted by 
citiliane for injuries received from colliding mit’h New 
Zeala,nd driven motor-vehicles. I remember one claim 
for f3,OC@. A woman claimed t,hat she had l"8t one 
eye and \va,e paralysed down one side through having 
been knocked down on the road by a vehicle driven by 
one of our drivere. The fact,s showed t,hnt she h,ad 
been knocked down as claimed, and it was equally clear 
that the driver had been negligent. It, was then a 
question of how mnob to p&y%, As the injufies were 
apparent,ly very grave, I arranged for the pat,ient to 
be admitted into a privates hospit,al and t,wo df our 
physicians and an eye-Bpecialiet from Auckland 
examined her. TJmir report w&s that it wa,s true 
that she ha,d lost an eye through t,hc accident, but that 
it w&s blind before the occurrence. The pa&y& 
claimed was in fact a stiffened right knee due t,o pbst- 
operat,ional neglect by the hospital authorities. So 
ahe got f60 instead of f3:0001 and I think she w&s 
completely satisfied. I imagine that she thought that 
it WRY worth trying. 

Finally, let me say that n:y office grew and I soon 
had the assistance of Capptain Forder and Q N.C.O. 
on Divisional Headquarters. Ca,ptain Forder is from 
Auckland and is now a POW. Then at my office 
I secured bhe service of Lie& (I. B. Barrowclough, a 
Dunedin aoliciDor. He succeeded me, when I returned 
this year to New Zealand, and received bie majority. 
Since my leaving, I understand Cs~ptain Pleasant~s, of 
Wanganui and Samoa,, has joined t,be staff. Mr. Jo11 
who w&8 w&h me from the beginning was granted his 
commission, and now has two sta,rs on his shoulder. 

HIRE-PURCHASE AGREEMENTS. 
Stabllizatian and Price Control. 

It is provided by Reg. 8 of the Control of Prices 
Emergency Regulations, 1939, Amendment Ko. 3 
(Serial No. 1942/330), t,bat t,he disposition of any goods 
by a hire-purchase agreement’ entered int,o after 
December 15. 1942. ia to be deemed for the DUP~ORCR 
of the Price Co&o1 Emergency l~~egulatio&~rl~~~8 
(Serial No. 1939/X5), and of the Price St,abiJization 
Emergency Regulations, 1939 (Serial No. 1939/122), 
to be a sale of those goods from t,he vendor to the 
purchaser on the date on which posnession of the goods 
is delivered to the purchaser. The purchase price 
of any goods subject to a hire-purohsse agreement tie 
aforesaid is t,o be deemed t,o be the total amount of the 
moneys required to be paid by t,he purchaser under t,he 
agreement and the value or other considerntion pro. 
vided or required to be provided by the purchaser. 

Prices Emergenoy ReguMions 1939, “ sale ” is defined 
&R in&ding “ barter and every other description of 
goods for valuable consideration.” The word “ sale ” 
in those regulat,ions must, accordingly be given the 
meaning it bars in the corresponding e. 3 (4) of our 
Sale of Goods Act, 1908, in cont,redist,inction to “an 
agreement to sell,” which, by 8. 3 (5): becomes a ” sale,” 
“ when the time elapsea or t,lre condit,ions are fulfilled 
snbject to which the property in the goods is to be 
transferred.” 

The purpose of Reg. 8 of the recent amendment, 
as detailed above, is to deem bho gi,ving possession of 
goods under a hire-purchase trnnsaction as a “ sa,le ” 
of those goods, for the purpose of fixing the moment, 
of time nhen the sale price is to be controlled. It is 
clear that goods subject to a hire-purchase agreement 
cannot be said, in law OF in fact,, to be “ sold ‘I until 
thr whole of t,he purchase-money has passed from the 
hirer (or purchaser) to the owner (or vendor) ; and, 
if the regulations remained as they were originally 
drafted. the price could not be fixed u&i1 the con- 
ditions of the hire-purchsse :cgreement, had been 

It has been held by a, Divisional Court (T‘iscount 
Caldeoote, L.&T., and Tucker and Birkett, JJ.) in 
Micheff Y. Qwin~gctt, [I9421 2 All E.R. 349, t&t the 
word “sell ” where used in a, price fixation order 
must bear the sane meaning as is given t,o it by the 
Sale of Goods Act,, 1893. In both our Price SDsbiliza- 
&&I! Emergency Regulations, 1939, and in Control of 
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fulfilled-namely, t,hr full payment of the price, subject 
to which the property in t)he goods warj lo bc trans- 
fared to the hirer (or purchaser). Corlrioq”erltly-: for 
t,he’ pnrpoi& 6f the regulat,ions mcntionrd, the la,w of 
hire purchnno if; rnodif’ied by Reg. 8 to the extent that, 
tha “ sale ” is drrlnod to take place on t,hr date on w-hich 
possession of t’he goods is deliwx8d t,o the purcha~ser. 

LAW JOURNAL ,I9 

lhergcncy ~Krgul;lt,ionii: 1940 (Grial No. lRbOj102), 
whew the purchaer of the goods is, for the pm-poses 
of those regulxtions, dremed to be the “ ownw” of 
them, in ordsr that, t,he goods may come wit,hiu t,he 
expression .. my property,‘x 80 as to bring t,ho pur. 
clrd,ser ail,hio t,he expression “ a,ny other person,” in 
r*i;pwt of whew goods it is not, lamfol for any one 
to do a,ny of tha ovt-5 rofcrrcrl to in t:?g, 4 (2) wii,hont 
lea,l-c of the nyprn~iriat~~ Coiz7.t. 

CLAIMS AGAINST DECEASED ESTATES. 
-- 

The Protection given by Sdatutory Notice. 

Ey lkxma LEE Mossy, aMaster of the Ropreme Court.* 

Sot, all t,he difficultiw of personal represent,atives i~nd 
trustees arising from unknown or uncertain claims its 
they affect rliubribution we concluded hy 8. 2i of the 
Trustee Act, 1926(l)--the st,atutory protection h) 
advertisement which that section gives goes a long 
way, hut by no mcam all t,he wny. 

4 timely reminder of the limitations of t,hjx proteo- 
tion is afforded by the decision of the J&i&l Corn. 
mitt,ee of the Privy Council in Clrrzrd%nn l’rust a,nYj 
E.cecl~to~ co. of New Zdand, Ltd. v. l%dil;c I1’v11stee 
of xeru Zeahnd, 119421 B.C. 115, [19U! 1 All E.R. 
59S(a). The Guardian ‘Trust and Executor Co. were 
t,he execut,ors of the will of 5 &lisa Smit,h hy which 
pecuniary legacies wwe given anounting to a little 
over &12,000, 8orne of the legatees being persons who 
would he ont,it,led to share in t,he event, of an inte&cy. 
The residue was @en to the company on certain 
clvaritahle trusts. Th e CV~ ‘d enco showed t,hat as soon 
as the will had heen proved t,he executors were plainly 
aware t,hs,t some of the kin contemplat,ed attacking tho 
validity of the will on the ground of want of testa- 
mentary oapacit,y. Now what did the execut,or oom- 
paay do ? Instead of anticipating the attack by Dhem- 
selves applying for proof in solemn form, they had 
recourse to the Kew Zealand Trnstoe Act, 1908, under 
8. 74 of which the Court may, on the application of ain 
executor or admini&rator, ma;ke an order dir&ing 
cre&ors ‘I and others I’ to aend in claims by a certain 
date pursuant to such notices as the Court might direct 
to be published, with consequent protectiml to the pw- 
sons1 represent,ative exoept ns t,o ola,ims of which he 
should then h&w had not&. This section corresponds 
t,o R. 27 of the Engtih Act cxeept that it, requires an 
order of the Court to bring it into operation. The 
expression “and others ” incl,udes next-of-kin : Se-t&on 
v. Shevy, (18ili) 1 C.P.D. 2&--a de&ion which, in 
principle, would ~0x1 all classes of beneficiaries--and 
bearin,g thi? decision in mind, the executor company’s 
officers naively seamed to have argued t,hus : “ If, 
therefore, we issue notices under 8. 74 and at, the 
expiiration of the time nitmed in au& notices no claims 
have beersent in by any of the next-of-kin: we can 
vafelg p&y the leg+cies.” Lord Romer, who gaw the 
judgment of the Board, characterized this. reasoning 
aa being based npon a complete misa,pprchension of 

t,he object and effect. of t,he section and of Scuton v. 
Shml/ (m!p”). His J.ordship referred to Mr. J~ustioe 
Lindlev’s observ&ion in t,h&t case that “If propcr 
~~dre&scmcnt.s are issued for ’ crrditoru snd others ’ 

to come in snd sallstant~iate their &ims, 
the exccut,or or administrator ia not 1i;rble for parting 
wit,h the assets in CI due cl)lwae of Irdl;rinistmtim 
amongst thor;n of whose clnims he has notice ” (p. 25X), 
from whic,il the learned Law Lord drew the obvious 
concludioll that ” tho only person8 who are to be 
tiffected by t,hr: not,ices wx those whose clailtis against 
the estnt,e are to be nret b; the execut,or or ad,minis- 
trabor its the case uu~y be in a dur course of administra- 
tion, and not porvons whoso claims are that the executor 
or administrat,or has no right to ndmini&r t;he &ate 
at all.” The key to the sitwti,tion, therefore, liea in 
t,he ph ra,se *’ ,in 3 duo coome of ndministrat,ion ” ; 
were it otherwise an executor could BRCUI‘O immunit.y 
by the purely-~ negaQve act of completely disregarding 
in clnim, of which he FBI aware, t,hnt t.he will was valid, 
even if such clnim was not sent in pursuant to the 
notices issued-as wa8 t,he fact in the Kew Zenlitnd wsc 
we r?~e dimming. 

The exrcutor ~company did not,, a,pparently, have 
xx-y solid lesson for belief in t,he testamenta,ry capacity 
of the testatrix, otherwise it would presumably have 
&ken steps for proof of t,he will in solemn form, 
ins&ad of which it endea,voured to shelter itself under 
the plausible but, entirely fallacious a~rgument ahove 
quoted, and being thus error;oously fortified, proceeded 
to pay out legacies oo the strength of their mist~aken 
conviction, wit,h t,he direful, conseqaence of having to 
refund over f&l50 BY the rcwlt of t,he subsequent 
judgment. recalling the probate on the ground of w6nt 
of tcstnment,arg capacity. 

The swxe~s of t,ho a&ion for the rccovwy of t.his 
misguided F&yment of f8,150 and int,eresb wa,ii based 
on the well-est,ubIished equity principle--as sta,tcd by 
Lord Homer in the courso of his judgment-that “ if in 
t,rustee or ot,hcr person fin a. fiduciary capacity has 
received no&x t,hat, a fund in his possession is, or m8.y 
Fe, claimed hv .4., he will be liable to A. if he deals 
with the fond in disregard of that n&cc &add the &in> 
subseqwnt,ly prove to be well foundodl,” a,dding t,hat 
“ In all awh cascn, a8 in the present one, the question 
is vhetkr the pewon act,ing in a fiduciary capacity 
has had uoticc of the claim, and note wbothrr he formed 
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a favonrablc or unfavourable view as to the prosprot \lf 
t!ie claim succeeding.” 

The case is a judicial warning that personal repre- 
sentatives and t,rustees a,re not, to take the law into thrir 
own hands--their proper course is to apply to the Court 
for directions ; and if, after full disolosuro of tho 
relative claims, rertain direction8 are given, a full 
compliance therewith is B cornpI& protecbion. 

Other illustrat,ions of parallel sitwtions t,o tlvet of 
which the Cua~&an Trust a,nd fi.rewtor Co. case is 
typical ocour+.g., where a,n ndministmtor receives 
not,ice of s subsequentlv disoovered will, or 8n executor 
gets to hear of t,hr e&ence of a la& will ; in such 
imtanoes the grentee, DB the above case shows, gets no 
protection by advert.isement. I:nt’il, howercr, t,he 
grant is revoked all acts done t,herounder i?& rood ,faith, 
are protected (~$dminist~mtion of E&a&s Act, 1~925, 
R. 2i (1) )(a), but obviously knowledge of the existence 
of some fact or claim inconsistent, w-ibh t,hc footing on 
which the original grant, was obt.ained would dest,rog 
the prerequisite of good faith and daprive the grantoc 
of t,he right to indemnity which the section otherwise 
gives him, although the purchaser’s title would not be 
defeoat,od (s. 37 (1) ihid)(a)--a, now enactment giving 
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legislative w&ion to t,he decision of the Court of 
Appeal in Hereon Y. Shelley, [lYl4] 2 Ch. 13. 

~From the concluding paragraphs of the judgment of 
t,he Guardian Trust awl Executor Co. case it would 
teem that the company also sought to just,ify what 
they had done by t,he contention that the grant of 
probate under whn% thev acted wa,8 an order of the 
Court, involving a,n oblig&on on &em to pay the legecies. 
That in grant of probate is an order of the Court none 
will deny, (Hewson v. ~S’helleg (supra) ), but even con- 
ceding tlus it does not order the grantee t,o do anything, 
and in an.v event acts done under an order of the Court 
are only valid a,~ agzsinst a purchaser (s. 204 of the L&w 
of Property Act, 1926)(6)--an expression which means, 
” a purchaser in good faith for valuable consideration,” 
s. 205 (1) (xxi)(e)-and no benefioiary, be ho a legate8 
or a next-of-kin, can fulfil that o&gory. 

Porsonnl representatives and trustees occupy an 
unaviablo position and their lot is often a hard one, 
but they are not aalled upon to take avoidable risks, 
and if they find themselves in honest difficulties they 
will alway receive the realy s,ympathy and assistance 
of the Court in t,hst remedial relief which only the 
Court can give, and which it is its helpful function to 
eurr&e in evcr.y appropria,te ca8e. 

LEGAL LITERATURE. 
Native Custom and Law affeoting Native Land. By 

NORK~ Sxwrr, Research Officer, Nat,ive Department. 
Published under the aubhority of the Maori ‘Purposes 
Fund Board, Wellingt,on, New Zeahmd. Pp. viii 
+ 135. 

--- 

This unpretcnt,ious little volume is an admirable and 
much needed book, free from teohnicalitiw, with a con- 
spicuous clarity and terseness. For the lawyer who has 
not by long and painful experience got to know his way 
about in t,he jungle of Nat,ive Land Laws and in the 
tangle of confused and conflicting grounds for customay 
title it is a simple and reliable textbook and guide, 
setting out the t,ypes and nature of the rights upon which 
the Nat,ives rely in establishing their claims to cust,omary 
land, the principles upon which relative interests are 
determined, the law as to succession, adoption of 
children, and marriage of Natives. 

li’or the leyman who wants to know what the origin;tl 
Maori idea of ownership and tenure of land really was, 
how far it became modified by contaut with the pakeha, 
what t,he real effect of the treaty of Waitangi was, the 
difficulties t,h;tt ~~ovenlmonts and Legislatures 1~x1 t,o 
face in endeavouring to facilitate white aett.lvnent 
and yet be fair t,o the Ma,ori, it gives a true picture of 
the past and forms a useful corrective of the impression 
given hy writers who describe Dhe dispossession of the 
Maori by the pakeha without calling attention t,o the 
eompIi&ions that arose and resulted in war, from t,he 
difficulty of ascertaining with certainty who were t,he 
real ownera of a=y particular block of land. 

Take, for insta,nce, the following statement in 
Professor Sutherland’s classic, The Maori Bitudon : 
“When Europeans first oame to this country every 
port,ion of New Zealand w&8 owned by the tribes aeeord- 
ing to Xative custom and every feature of the country 
wi18 known and named down to the last hill and strean.” 
While this may be taken as a. correct rough generalize- 
tion of t,he pmltion prior to the Maori tribal wars, it is 
distinctly misleading unless qualified by t,he following 
stabement from Judge Xaning’s letter to the Chief 
Judge, Nat,ive Land Court, on the Nature of Title to 
Land according bo Custom (quoted by Mr. Smith) : 

The question as to the n&urn of title t,o land according to 
Native custom I am unable to anwm in any way exmpt by 
giving examples, ns I have done, of some of the principal 
grounds of the manner in whioh lands me held ; but, though 
these grounds of title appm at first sight obvious enough, 
yet the oonstant sbats of war in which the Xaisves Lived for 
a long period of time having confused all titles, both an&at 
and modem, the conquest~s, reconquests, and alleged and 
doubt,ful oonquests set up aa grounds of title, the obliteration 
and altemtion of boundaries, t,he uomliability of evidence, 
and 6hrougb all the emcient claim of discovery and first 
ocouption somdimes feebly struggling to the front, makes 
ofton confusion mom amfounded to appar broad daylight 
in eom~arison nit,, the wilderness a Judge bss bo w&de 
through in the endeavour to ascertain what the rights of 
pitrtios really are : and I m obliged to ackmwledgs tb& I 
do not at all know what the n&ne of Mmri title is if it be 
u,t t,he ~srne nature L\S the good old plan of ” Let them take 
who have the power. and let them keep who can.” 

The author’s close study of the Native land laws of 
the past leads him to the conclusion that their under- 
lying principle was “ that t,he interests of the Nativea 
were to be given adequate protection. That principle 

the Legislature attempted to carry out, 
thbugh it times the complexities of Native tenure of 
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land, based a8 it is on complicated customs, conspired 
to render t,he efforts of the Legislature somewhat, 
nugatov, and to force it, to seek remedies for the ills, 
which praot,ical application of it,s measures had revealed, 
by the introduction of further legislation which in many 
cases only aggravated the evil it was intended to remove 
or prevent, and h,edged the laws round with t’echnicali- 
ties t,hat proved t,o be pitfalls.” 

Xr. Smit,h’s references to the Judges of the h‘ative 
Land Court gives those who hear littlp of its operations 
some idea of the valuable work t,hat Court is performing 
with little or no limelight falling upon it but merit,ing 
t,he gratitude of Msori and pakeha a,like. The 
missionaries a~ccomplished a, great achierement~ in 
collating and combining the various Maori dialect8 
into a, clwsical Maori langua,ge wit,h a uniform spelling 
and simple phonetic pronunciation. The Xative L&nd 
Court, Judges ha,ve to their credit the snocessful por- 
formance of a &ill more difficult, task ; the ascertain- 
ment, classification, and consolidation of uncertain, 
varying, and conflicting customs into what may be 
termed a code of Nat,ive cust,orn and Inw. In so doing, 
they ha,d to ahed many of the fundamental rules of 
English law and replace them by MIaori cuatoms which 
are repugnant t,o our ideas of law. As &ning points 
out : “ Amongst the established principles by which 
the Native Land Court, is guided in determining the 
rights of claimant,s and count~er.claimant,s is that of 
scrupulously respecting the rights of a sncces&l murder 
and treachery.” Xot only this, but they had to krep 
that Native custom a,breast, of Maori development by 
modifying and extending it, by judgments of t,he Court 
t,hrough the changes whioh the advent of t,he pakaha 
brought about in Maori life and society. Sot t,he 
least intoresting section of the book is the aut,hor’s 
citation of extra& from judgments of the Court 
illustrat,ing the principles upon which it proceeds. 
An article by Mr. Smith on this modificat,ion or w&en- 
sion would be of intense interest for oompariaon with the 
way in which our own pakeha Courts gradually bring 
the law into harmony with changes in the social and 
economic system. 

A further difficult’y that t,he Kative Land Court 
enoounterR is not only the determination of who are 
the owner8 of anv pioce of land, but aleo whet are their 
relative interests”in it,, in view of the fact that not,hing 
could ha,ve been further from t,he mind of a, Native in 
former days than the idea of a,ttsohing an exact 
quantitive velue to his interest in t,ribal property, and 
a,s the necessity WBE never felt, it is not surprising that 
no cuat,omarg rule waz ever established. 

One can fairly say tllat despite all t.hese difficult,ies 
and t,he continuance of strong tribal feeling bhe Native 
Land Court has stated and administered t,he Native 
customary law with such sympathv and impartiality 
as t’o command the respect and con?idenco of both the 
Mlaori snd pakeha. 

Now tha>t Mr. Smith hex dealt RO successfully with 
Satire lnw, a book showing UR t,he Native Land Courts 
in action from the social point. of view and revealing 
something of the folk-lore and cust,oms P.B t,o agriculture, 
fishing. hunting, bc., of &mological value recorded in 
the evidence t,aken before the Court, t,hat could be 
disclosed without, violating sny rule of Court procedure, 
would ba much appreciator. 

Colenso gave w a graphic desr:ript,ion of the argu- 
mentts and demeanour of t,he Xaorix during t,he dis- 
cussions that, preceded the signing of the Treaty of 
Waitangi. $fi. Smith should be able t,o give us as 
vivid and accurate 6 picture of the Xative Land Court 
trying a, came cW&rf. 

A8 for the folk-lore, the late Major K. G. Xair con- 
tributed to Vol. 22 of the New Zealand Tra,nsaclions 
n p&per in which he explained that in disputes before 
the Court &e. to txibnl pr~ervea or hunting-grounds 
in country not, permancnt,ly oooupiod, claims thereto 
were support,ed by reference to the sites where the 
anoestors of t,he claimanta snared or hunt,ed birds, 
ma,de pits for rats, or weirs for fish. Yet in the 
thouwnds of pages that he had written from the mouths 
of Maori witnesses there wa8 not one word about the 
Mea,. Now then, Xr. Smith ! 
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SETTLEMENT OF A LIFE INTEREST ON A SPINSTER. 
Determinable on Marriage. 

By E. C. ADAXMS, LLM. 

EXPLANATORY NOTE. settled funds to conveya~nce duty, declaration of trust 
I~ &&ll’s G~)K~Yu~K~,~ in szu’ z~&,u?, only duty, or gift duty.” 

ones form of settlement is given-n simple marriage 
settlemenb of personalty. In practice, however, settle- 

For gift-duty purposes, SB. 21 a,nd 47 of the Death 

menta of many variet,iee z-e encountered. 
Doties Bob, 1921 (dealing with oontingoncies), apply to 
this settlement. 

The purpose of t,he following settlement is obvious. 
A person ha,s died, leaving hia property t,o his five 

The Connnissioner in the first instance will probably 

children equally. One, F.G.: a spi&ter, is insufficiently 
assume that P.C. will not marry. Assuming she is in 

provided for, and the others are desirous of conferring 
normal health, the v&e of her life interest in the whole 

on her a life intcrost~ (detenninsble on marriage) in t,he 
t,rust fund will be actuarily calculat,ed ; t’his sum, 

w-hole of their f&her’s &ate. 
divided by five, n,ill give t,he value of the gift which 

The only crit,icism one can offer of t,his form is that 
A.B., C.D., El?.: and G.H., t,he donors, are each 
making to F.G. If the value of each gift so calculated, 

01. 3 rather restricts t,he trust,ees’ discret,ion a8 to the 
forms of in\~ost,ment of the trust funds. 

t,ogether &t,h t,he 1ralue of all other gifts ma& within 
t,welve months, previously or subsequently, by each 

As Coo&l, at p, 375, states : ” A deed of settlement respective donor does not exceed S.500, then no gift 
is liable according to ita form and the value of the duty is payable. 



On t,hc death of’ JT.0. her: one-fifth shwe in t,hc 
corpus oomes in for denth rlut,y under P. 5 [I) (a,) ; 
iho tbo uqxxid income from t,he whole brunt furld, 
duly apport,ioned io data of her de&h. 

Slmuld F.(:. marry, then the value of t:acb ronpective 
gift will be rocolculated according t,o t,he wt,unl duration 
of the life interest of F.G., and all necessiwy adjuntments 
in gift and do&h duty nmde. Jlut, no adi ust~mmt will 
he mado merely bequuo F.G.; {lying a q&t,er, nhould 
die before or ltftor the period of the nor~ni~l expcct~ation 
of life, upon which the value of each gift, has in ths first, 
instance been assensed : rneklon f Corruii~iauion~er of 

Snbjeot t,h tabo provisions of Y. Xi of t,h: &Stamp nutdrs 
hot, 1!?23, which exempts arly imtrumont~ from con- 
veymce dut,y in respect, of any property on which gift 
dut,y is paya,ble, the trmafer of the mortgage wiJl 1x 
liable to conveyance dut,y at t,hc: m&c of 5s. 6d. for every 
$100 or part themof. the transfer of the fee-simple at 
11s. for every SO or- part, t,hcreof. The trmsfer of 
the chattels will be exempt from stanp duuty under 
8s. Sl (n) and 168. 

If conveyance duty has been paid or is Jmy~&lo in 
respect of the transfer of the n;ort.gago and of the fee. 
&nple, the de&ration of trust will be exompr, from 
rvi ~&rem dut.y as t,o the n:ortgagr and land, but will 
bc Jia,ble to such duty in respsct, of the chatt,els :!t, the 
rate of 5s. tid. for every 550 or part thweof : see 8. 101 : 

t,o be the t.mtees of the said i&nded settlement go, been entitled to charge the t”+t,eas 0’ 
THIS DEED WITNESSETH that the said s&lors do ad each for the same if not being pimC 
af t,hem dot’h hereby imaocnbly direct md declare AND IT en 
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STABILIZATION OF RENTS. 
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PRACTICAL POINTS. 
This service is available free to all paid annual subscribers, but the number of questions accepted 
for reply from subsctibers during each subscription year must neoessarily be limited, such limit 
being entirely within the Pub lisbers’ discretion. 
will Glow ; -the reply will be in similar form. 

Questions should be as brief a8 the circumstances 
The questions should be typewritten, and sent in 

duDliCate. the nome and address of 1 
&losed for reply. 

the subscriber being stated, and a stamped addressed envelope 
They should be addressed to : “ NEW ZEALAND LAW JOURNAL ” 

(haatical Points), P.O. Box 472, Wellington. 
t. Probate and Admlnistmtlon.- Bmilication fw Probate- 
One Execulor in Nelu Zealand-Other Ezecu,o?s ovemeas. 

3. Road-L%& Roatl- AeyuiJih’on o, Title--Omwr sf .&$&,L. 
iny knd. 

A Reminder ! 

RULES AND REGULATIONS. 
Second-hand Fruit-aase Not& 1943. (Supply Control 

~rner~e,,c~ mgulationr, ICI%, and Timber mnergmcy Regu- 
udarkoting Act, 1036, and Agriculture (Emerge*cy Powers) 
Act, 1934.) No. 1943/4. 

letions, 193%) No. 1943/l. His Majesty’s Forces (Mileage-tax) Emergency Order. 1943. 
Price Order No. 121 (Honey). (Control of Prices Emergency wro”sp”rt Legislation Imergency Regulations, 1940.) xc,, 

Regulations, 193S.) No. 1943/Z. 1943/6. 

Trattic Control Corps Emergenoy Regulations, tfI45. (Emergency National Service Emergenoy Regulations, 1340, Amendment 

Regulations Act, 193%) Ko. 1043/X 
NO. 14. (Emergency Regulationi Act, 1939.) No. 1943pj. 

Lsmon Marketing Regulations, 1840, Amendment No. 1. 
Annlverssr~ Day Observance Emergenoy Rsgulattons, ,943. 

(Emergency Regulations Ad, 19.36.) NO. 1043/7. 

Huwe you taken a check of your 
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