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HOTEL LICENSE AND GOODWILL: ENHANCEMENT 
OF VALUE TO LAND. 

A QUESTION of great importance to the owners 
and licensees of hotel properties, and, in fact, 
to owners of any property to which a goodwill 

value may attach, came before the Land Sales Court in 
Dunedin recently. The judgment, In re the Oriental 
Hotel, Muir to Niall, has int,erest, that extends beyond 
the interpretation of sections in the Servicemen’s 
Settlement and Lands Sales Act, 1.943. At the same 
time, it is of importance with relation to that and other 
statutes whereunder valuat8ion must be made of the land, 
premises, license, and goodwill of a hotel property. 
And, as we have indicated, it will be of value wherever 
consideration is being given to the value of any property 
or premises to which a goodwill attaches. 

I.-WHETHEE AN ~TEICEST IN LAND. 

Before referring in detail to the Oriental Hotel case, 
it may be well to refer to In re Qilm,er, Pddic Trustee 
v. Commiss,ioner of Stamp &lies, [1929] N.Z.L.R. 61. 
There, in valuing licensed hotels in a deceased person’s 
estate, the Commissioner took their value as ascert,ained 
by a valuation made under the Valuation of Land Act, 
1921. This va,luation. did not include any sum in respect 
of the licenses or in respect of t,he goodwill of the hotels 
as licensed premises. To the amounts shown in the 
Government valuations, the Commissioner added in 
respect of each hotel a sum for goodwill. Object,ion 
was taken on the ground that the Commissioner was not 
entitled to make any such addition for goodwill. 
Sim, J., said that the first question to be considered 
W;IS whether or not the Commissioner was entitled to 
treat either the deceased’s interest in the licenses or 
the goodwill of the business of an hotel as “ property ” 
within the meaning of s. 5 of the Death Duties Act, 
1909. That quest,ion, the learned Judge answered in 
the affirmative. He followed the decision of Cooper, 
J ., in In re ,Jacoh Joseph, (1905) 25 N.Z.L.R. 225, where 
it was held that the interest of a deceased owner in t,he 
licenses in connection with two hotels and in the 
goodwill of the business carried on in each such hotel 
was “ property ” upon which death duty was payable. 
He said that since Joseph’s case, it was settled law in 
New Zealand that the interest of the owner in an hot,el 
license, and in the goodwill of the business carried on 

In IZeeZ v. O’KeiZl, [1936] N.Z.L.R. 319, Ostler, J., 
in delivering the judgment of himself and Reed, J., 
and Smith, J. (with the conclusions and reasons of 
which bhe learned Chief Justice agreed), said : 

in the licensed premises by virtue of such license, is 
property apart from the land. He added that the 
decision was supported by the case of Cox v. Ha,rper, 
[1910] I Ch. 480, decided by the English Court of 
Appea,l, in which it was held that the goodwill of the 
business of a licensed house was not part of the land 
on which the business was carried on. 

Turning to the Valuation of Land Act, Sim, J., said 
that the interest of the owner in the license and good- 
will cannot be included in the unimproved value of the 
land for the purposes of that statute, as it is not an 
“ improvement ” within the meaning of that statute. 
The unimproved value of the land and the value of the 
improvements taken together make up the capital 
value of the land, nothing can be included in the 
valuation under the statute in the case of a licensed 
house as representing the value of the license. Rut 
the position was not the same under the Death Duties 
Act, as the interest of the deceased in the licenses and 
the goodwill of each business is “ property ” within 
the meaning of (now) s. 5 (1) (a) of the Death Duties 
Act, 1921. As to the ascertainment of the value of 
goodwill, see, in addition to the cases cited supa, 
Tooyood v. Commissioner of Stamps, (1906) 25 N.Z.L.R. 
471 ; In re Fulford, (1908) 10 G.L.R. 515 ; Re Paul, 
(1907) 9 G.LR. 631 ; and Adams’s Law of B&h and 
Gijt Duties, 189. 

In enacting the Stamp Duties Act, 1923, it was clearly 
present in the mind of the Legislature that the goodwill of a 
business was not an ititer& in land. 

Reference was then made to ss. 120 and 127 of that 
statute. Section 107 of t,he Land and Tncome Tax Act, 
1923, is to the like effect. The judgment proceeded : 

These provisions show clearly that the Legislature was aware 
that the goodwill of B business is something quite different 
from an interest in land. The intention of the Legislature 
can be gathered only from the words which it has used, and 
in our opinion it has not used apt words to show [in the 
National Expenditure Adjustment Act, 1932, then under 
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notice] that a payment for goodwill shall be deemed to be a 
premium on the lease . . . 

The case of The K&g V. Bradford, (1815) 4 M. & S. 316, 
105 E.R. 852, which was referred to in argument, in our 
opinion does not touch the question which is to be decided 
here. An authoritative line of cases since that decision has 
established the proposition that the goodwill of a publican’s 
business is not an interest in land and is to be legally regarded 
as separate from rent. 

As Mr. Justice Finlay said, in the (irienlal Hotel case, 
having regard to the legal cha,racter of rent, the word 
“ land ” can be substituted for “ rent ” in the last 
quotations without doing any violrnce to the sense or 
meaning of the quotation. 

From the foregoing, it follows that, under the statutes 
to which we have referred, licenses granted under the 
Licensing Act, 1908, and its amendments, and the good- 
will of publicans’ businesses conducted pursuant to 
such licenses, are not “ land ” and do not constitute 
legal or eq&able interests in land ; but that they are, 
under the general law of New Zealand, property apart 
from the land on which stands the premises to which 
they relate. 

The Servicemen’s Settlement and Land Sales Act, 
1943, applies to every contract or agreement for the 
sale or transfer of any freehold or leasehold estate or 

interest in land, whether lega, or equitable, with a 
limitation in respect of leasehold interests where a period 
of not less t,han three years is unexpired : s. 43 (1) (a) 
lb). In other words, jurisdiction is given under that 
statute solely and exclusively in respect. of dealings in 
land and in legal and equitable inter&s m land. 

!L’he question before the Land Sales Court in the 
Oriental Hotel case-where there was in issue an agree- 
ment’ for the sale of the land and buildings comprising 
a licensed hotel at the sum of $2,750, and of the license 
at ~19,250~--was thus posed by the learned Judge : 
Whether the Committee was originally, and the Court 
is now, constrained to limit inquiry, in such circum- 
stances; to the value of the land and buildings, and 
without regard to the fact that a license is enjoyed in 
respect of them, and that a goodwill value may attach 
to them ; or, whether the Committee could, and, in its 
turn, the Court can consider to what extent, if any, 
the value of the land and buildings is enhanced by 
the fact that a license in respect of them exists, and 
that a goodwill va,lue may attach to them from the 
fact that they have been, rind are, the site upon which 
a, lucrative business has been, and is being, conducted ? 

The manner in which this question was determined 
will be the subject of our next article. 

SUMMARY OF RECENT JUDGMENTS. 
In re GODFREY (DECEASED). 

SUPREMECOURT. Christchurch. 1944. May 23. NORTHCROFT, J. 

Probate and Administrat~n-Mariner’s Will-War-time Con- 
ditiolzs--” Mariner being at sea “-Letter by Marine Engiineer 
to Wife-Whether T’estamentary Disposition-Whether whole 
Letter should be put on Record-Letters of Administration with 
Will annexed-wife sole Beneficiary-Sureties-Wills Act, 
1837 (7 Will. IV & 1 Vi& c. 26), 8. 11. 

A marine engineer who was drowned at sea when his ship 
was torpedoed, wrote from his ship in the Suez Canal on August 
19, 1941, a letter containing the following passages :- 

“ About that insurance of mine 
you to use up your interest money foi tkat 

I don’t want 
I’ll send it if 

you want me to . . . I only meant you to pay it out of 
your account there so that you would get more interest on 
the money in the Coy. Bank. Don’t be scared to tell me 
what you think . _ I’ll do whatever you say or would 
like, the money 1 save is all yours any way . . . so it’s 
as broad as it’s long.” 
Held, 1. That the writer was a “ mariner . being at 

sea ” and that, therefore, if the said passage wa,’ a ‘will, it did 
not require the formalities otherwise required by the Wills 
Act, 1837. 

In the Goods of Hayes, (1839) 2 Curt. 338, 163 E.R. 431, and 
In re the Will of Helgeson, (1890) 9 N.Z.L.R. 167, applied. 

2. That the letter was a testamentary disposition, and letters 
of administration with the will annexed should be granted to 
his widow. 

Gattward v. Knee, [1902 1 P. 99 ; In re Stable, Dalrymple v. 
Campbell, [1919] P. 7 ; and Selwood v. Selwood, (1920) 125 L.T. 
26, applied. 

3. That, as considerations of military security did not arise, 
the whole letter should be on record in order to reveal the con- 
text in which occurred the passage relied on. 

1n the Estate of Heywood, [1916] 1 P. 47, distinguished. 

4. That as there might be a doubt whether the whole estate 
of the deceased was disposed of by the letter, sureties should 
not be dispensed with. 

Counsel : A. D. Harman, for the applicant. 
Solicitor : T. D. Harnzan and Son, Christchurch, for the 

applicant. 

RADIATION LIMITED v. COMMISSIONER OF PATENTS. 

S~~REMECOURT. Wellington. 1944. WIayl; June12. SMITH, J. 

Patent-Extension--Applicattin on Ground of War Loss- 
Principles applied in Calculation of Loss and Period of Exten- 
sion-Loss arising “ by reason of hostilities “-Patents, 
Designs, and Tr’rade-marks Act, 1921-22, s. 20 (@-Patents, 
Desiglzs, and Trade-marks Amendment Act, 1943, 8. 3. 

The term “ by reason of hostilities ” as used in s. 20 (6) of the 
Patents, Designs, and Trade-marks Act, 1921-22, mean act-1 
hostilities, and not the threat or fear of hostilities. 

In considering an application for the extension of a patent 
under s. 20 (6) of the Patents, Designs, and Trade-marks Act, 
1921-22, and s. 3 of the Patents, Designs, and Trade-marks 
Amendment Act, 1943, on the ground that, by reason of hostili- 
ties, the patentee, as such, has suffered loss or damage, to which 
solely the Court shouId have regard in considering its decision, 
the Court should proceed upon the following principles :- 

(a) The peace-time benefit of the patent to the applicant 
continues up to the commencement of the war, and the applicant 
cannot ask the Court to make allowance in his favour for any 
reduction of useful life of the patent which was due to the mere 
anticipation of hostilities. 

In re Brackensey’s Patent, (1942) 59 R.P.C. 167, followed. 
(b) An extension should in general be made by reference to 

the number of articles which have been sold during the war 
compared with the average sold before the war. 

In re Yates, Bowlett and Co., Ltd., and James Dolphin’s Patents, 
(1943) 60 R.P.C. 203, followed. 

(c) When an extension is sought during the continuance of 
the war, the approximate period for the extension may be 
estimated by subtracting the yearly average of post-war sales 
from the yearly average of pre-war sales and by ascertaining 
the period in which before the war the difference between the 
two averages would have been sold. 

An illustration of such ascertainment of the period for the 
extension is as follows : If the pre-war sales averaged, per 
annum, 1,000, and the post-war sales averaged, per annum? 500, 
the loss of sales per annum would be 500, and the approxnnate 
period of extension would accordingly be six months. 

Counsel : C. A. L. Treadwell, for the applicant ; Prendeville, 
for the Registrar of Patents. . 

Solicitors : Treadwells, Wellington, for the applioant ; Crown 
Law Office, Wellington, for the Registrar of Patents. 
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In m WELLINGTON CITY CORPORATION. 

~XJKJ; y APPEAL Wellington. 1944. June 15. MYEP.S, C.J. ; 
, .; JOHNSTON, J.; FAIR, J.; NORTHCROFT, J. 

Industrial Conciliation and Arhitra~ion-Practice--(‘ounsel’s 
Bppea,~ance-Award----4mendrent--M’hether on Application to 
Court to amend Award Party may appear by Barrister or Solicitor 
without the Consent of all the Parties-Industrial Conciliation 
and Arbitration Act, 1925, ss. 79, 92 (1) (a), 93 (I). 

The prohibition contained in s. 79 of the lndlrstrial Concilia- 
tion and Arbitration Act, 1 925, against a party to the proceed- 
ings before the C’ourt of Arbitration appearing by ba.rrister or 
solicitor, except with the consent of all parties, applies also to 
proceedings t,o n,mend t,he provisions of the award under s. 92 
(1) (a) and 8. 93 (1) of that Act. 

Mangahhina Miners, Industrial Union of M’OYI&VS v.C’onsolidated 
GoZdfields of New Zealaml, (1899) 1 G.L.R. 152, and C%ristchwch 
United Furniture Industrial Union of Workers v. &rang: and 
CO., (1901) 3 G.L.R. 373, distinguished. 

Counsel : O’Shea and E&e, for the 1Vellington City Corpora- 
tion ; CZeary, for t,he Wellington, kc., Local Bodies’ Industrial 
Union of Workers. 

Solicitors : J. O’Shea, Wellington, for the Wellington City 
Corpora&on ; Barn>ett und Cleury, Wellington, for the Welling- 
ton, X&on, Westland and Marlborough Local Bodies, Other 
Labourers. and Related Trades’ Industrial Union of Workers. 

In ~1, AN ARBITRATION, FLETCHER HUMPHREYS AND 
COMPANY. LIMITED. AND ANOTHER AND MIDDLETON 

‘AND ANOTHER. 

,~UPKE&IE &~L:T. Christchurch. 1944. June 6; June 23 
KOKTHCROFT, J. 

Compuny Law-Shares and Shareholders-I’rivate Co&pany-- 
Restriction on Transfer of Shares-Governing Director’s Right 
to Purchase any Shares at the ” Fair value “fixed by dud&r-- 
Reference to Arbitration-Basis upon which Arbitrator should 
proceed in ascertaining ” Pair value “-Arbitration Amend- 
ment dct, 1938, 8. 11. 

The articles of a private company contained restrictions as 
to transfers to persons who were not shareholders and gave 
the governing director of the company the absolute right to pur- 
chase from any shareholder (other than the trustees of an estate 
specified) the whole of any portion of the shares held by him 
at such price as might be agreed upon by the governing director 
and the shareholder, and in default of agreement “at the fair 
value ” as fixed by the auditor for the time being of the com- 
pany. The governing director notified shareholders (trustees) 
that he desired to purchase their shares. The parties, being 
unable to agree upon the price, agreed that the price of the 
shares be referred to the award, order, and final determination, 
of K.. who stated a soecial case under s. II of the Arbitration 
Amendment Act 1936, for the Court’s decision upon the basis 
on which the arbitrator should proceed in the valuation of the 
said shares. 

Held, 1. That what was a fair value w&s not, in the circum- 
stances, what a man desiring to buy the shares would have had 
to pay for them to a vendor willing to sell at a fair price, but 
not desiring to sell. 

?+emaine v. ComnLissioner of Stamp Duties, [194dj N.Z.L.IC. 
157, C.L.R. 121, distinguished. 

2. That the question should be answered as follows :- 

The basis upon which the arbitrator is to proceed in the 
valuation of the 4,000 shares in question is that he will decide 
what he considers to be the fair value of the shares having 
regard to- 

(a) The asset’s of the company including goodwill. 

(b) The past earnings of the company and the present pros- 
pects of future earnings. 

(c) The possibility that all future profits may not be dis- 
tributed as dividends but may be retained and become 
additional assets. 

(d) The fact that in this case the purchaser is the governing 
director who has 
dividends. 

special privileges in relation to 

The arbitrator will ignore all the special provisions of the 
articles relating to transfer, and will value the shares as if they 
were not subject to any such provision. 

Counsel: Champion, for the arbitrator; C. S. Thomas, for 
the company and for the governing director ; Hutchison, fer the 
estate of Charlewood. 

Solicitors : White and Champion, Christchurch, for the 
arbitrator : Duncan. Cotterill. and Co.. Christchurch. for the 
company and for the governing director; Harper; Pascoe, 
Duckanan, and Upham, Christchurch, for the Estate of Charle- 
wood. 

JACKSON v. DE HAVILLAND AIRCRAFT COMPANY OF NEW 
ZEALAND, LIMITED. 

SUPREME COURT. Wellington. 1944. 
SMITH, J. 

March 3; April 19. 

Inspection of Machinery--” Persons . . . in the vicinity” 
of Machinery, moving Parts of which ina&qua&ly guarded- 
Phrase not limited to Workers-Inclusion of Persons rightfully 
in such Vicinity, but not Trespassers-Inspection of Machinery 
Act, 1928, s. 16. 

The phrase ” Persons . . who may be in the vicinity 
thereof “-viz., of the machinery required to be guarded-in 
s. 16 of the Inspection of Machinery Act, 1928, is not limited to 
workers in the vicinity, but includes persons who have a right 
to be in such vicinity. 

A member of the public who is rightfullv in the vicinitv of 
machinery, the mo&g parts of w&h are not adequaiely 
guarded as required by the section, has a civil right of action for 
damages if he is injured in consequence of such inadequate 
guarding. A trespasser has no such right. 

Caswell v. Powell Duffryn Associated Collieries, Ltd., [1940] 
A.C. 152, [1939] 3 All E.R. 722, applied. 

Public Trustee v. Higgins, [1927] G.L.R. 334, considered. 

Dour,& v. Butterfield and Lewis, Ltd., (1926) 38 C.L.R. 354 ; 
Horne v. Dalgety and Co., Ltd., (1913) 33 N.Z.L.R. 405, 16 
G.L.R. 202 ; O’HaZZoran v. Chambers and Son, Ltd., (1914) 
33 N.Z.L.R. GG ; Phillips v. B&tan&a Hygielzic Laundry Co., 
[1923] 2 K.B. 832; Brady v. Rowe, [192X] G.L.R. 62; and 
Maokintosk v. Metcatfe, 119431 G.L.R. 22, referred to. 

Counsel : 0. C. &fazengarh, for the plaintiff ; CT. G. 0. W&on 
and Shorland, for the defendant company. 

Solicitors : Xazengarb, Hay, and Maco,lister, Wellington, 
for the plaintiff; C!hapman, Tripp, Watson, James, and Co., 
Wellington, for the defendant. 

WHITE v. CARRARA CEILING COMPANY, LIMITED. 

SL.PKMME COGI:T. \l’elli@on. 1944. &lay lo. MYERS, C.J. 

Practice-*Joinder of Parties~-Ap~~3,dication by Defendant for 
Joinder of r’wther Defendant-Plaintiff objecting thereto- 
-W’kether Liability of proposed Defendant a “ Question in- 
volved in the action “’ -Whether proposed Defendant’s ” Presence 
before the Court . . . necessary “--Code of Civil l’rocedure, 
R. 90. 

The plaintiff brought an action to recover damages under 
the Deaths by Accidents Compensation Act, 1908, agsinst the 
defendant company in respect of the death of her husband, 
an employee of that company. She alleged that his death 
was due to the company’s negligence in connection, inter a&a, 
with defects in lighting, power arrangements, neglect of fencing, 
and inspection of the machinery which caused his death. 

The defendant applied for the B. Co. to be added as a de- 
fendant, on the ground that, at the request of the Army Depart- 
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ment of the New Zealand Government, it permitted the B. Co. 
to use the fire-room in which the deceased was killed and to 
install the said machinery; and that the proper installation, 
condition, and protection of the said machinery and warnings 
in respect of the use thereof were matters within the province 
of the B. Co. In its statement of defence, the defendant com- __ ___. ~ - 
pany alleged contributory negligence on the part of the deceased 
that the B. Co. was the occupier of the premises comprised by 
the said machinery, and that any liability arising as set out 
in the statement of claim was the liability of the B. Co. and not 
of the defendant company. On a summons to add the B. Co. 
8s a further defendant, the plaintiff objected to such joinder. 

Held, That the liability of the B. Co. was “not a question 
Involved in the action ” within the meaning of R. 90 of the 
Supreme Court Code of Civil Procedure, and that the presence 
of that company before the Court was not “ necessary ’ within 
the purview of that rule. 

McCheane v. Gyles, [1902] 1 Ch. 911, and Horwell v. London 
General Omnibu8 Co., (1877) 2 Ex. D. 365. 

Counsel : Bzcnaard, for the defendant, in support; 0. C. 
Mazengarb, for the plaintiff, to oppose. 

Solicitors : Mazengurb, Hay, and Macalister, Wellington, for 
the plaintiff ; L&ester, Rainey, and McCartney, Wellington, for 
the defendant. 

AFTER-ACQUIRED PROPERTY. 
And the Rule in Cohen w. Mitehell. 

By J. D. WILLIS, LL.M. 

It is provided by s. 61 of the Bankruptcy Act, 1908, 
that the property of the bankrupt passing to the dssignee 
and divisible amongst his creditors comprises, inter alia, 
property acquired by or devolving upon him before his 
discharge. In the well-known case of Cohen v. iIfitihe.12, 
(1890) 25 Q.B.D. 262, the Court of Appeal in England 
decided that, despite the wording t.o the like effect of 
the Bankruptcy Act in force there in 1890, “ Until the 
trustee intervenes, all transactions by a bankrupt, pfter 
his bankruptcy, wit’h any person dealing with him 
bona fide and for value in respect of his after-acquired 
property, whether w-ith or without knowledge of the 
bankruptcy, are valid against the trustee ” : per Lord 
&her. That rule of Judge-made law was confirmed 
and extended in statutory form in England by S. 47 
of the Bankruptcy Act, 1914. In New Zealand there is 
no similar statutory provision ; but the rule enunciated 
in Cohen v. Mitchell applies here : set, Official designee 
of Moffatt v. Prentice [1933] N.Z.L.R. s. 87. 

It will be observed t,hat t,he rule is merely to the effect 
that transactions by an undischarged bankrupt with 
third persons in relation to the bankrypt’s after-acquired 
property have a measure of protectlon. Putting it in 
another way, third persons who acquire property in a 
transaction of the kind described have a good title to 
it which cannot be impugned by the Official ilssignee. 

But it seems that it has often been also thought that 
the after-acquired property of a bankrupt does not vest 
in the Official Assignee until he actually intervenes 
and claims it. ‘This &ew is to be found either expressed 
or implied in various textbooks and in certain of the 
decided cases. Consequently, the recent decision of 
the Court of -4ppeal in England in Re John Pascoe, 
Ex parte the Trustee in Bankruptcy and Nwthumberlund 
county Council, [1944] 1 All E.R. 281, which shows 
this to be an incorrect sta,tement of the law, is of con- 
siderable importance. It w-a3 there contended that, 
as between the bankrupt and the trustee, after-acquired 
property belongs to the bankrupt until the trustee claims 
it. But the effect of the decision is tha,t after-acquired 
property vests in the trustee as soon as it is acquired by 
the bankrupt, though the trustee’s interest is Liable to 
be divested prior to intervention by some transaction 
which falls within the rule established in Cohen v. 
Miichell (now confirmed in England by s. 47 of the Act 
of 1914). 

Lord Greene, M.R., said that he could find no support 
for the proposition that t,he cases establish that, as be- 

tween the bankrupt and the trustee, after-acquired 
property belongs to the bankrupt until the trustee 
claims it. After referring to the statement by Lord 
l&her in Cohen v. Hitch& quoted above, the Master 
of the Rolls said that it was to be noticed that the 
thing which is valid is the transaction, and to validate 
a transaction by an undischarged bankrupt comes 
nowhere near saying that the title to after-acquired 
property remains in the bankrupt. The old exception, 
stated in Cohen v. Mitchell, which is now statutory in 
England under s. 47 of the 1914 Act, dealt with trans- 
actions and had nothing to do w-ith the title to property 
as between the bankrupt and the trustee. It had 
merely to do with the title to property as between the 
trust&e, on the one hand, and the third person with 
whom the transaction was carried out, on the other. 
Earlier in his judgment, Lord Greene said that the 
proposition that such property is in the bankrupt until 
the trustee intervenes not only does not find any 
authority but is quite contrary to the clear language 
of the statute. Regarding s. 38 (a) of the English Act, 
corresponding with our s. ,61, he saw no ground what- 
soever for writing into that the clause that the property 
is only to vest in the trustee if and when the trustee 
intervenes . In short, the trustee’s property is quali- 
fied, but is qualified only to the extent of protecting 
those transactions. Subject to that the property is 
in the trustee. 

Contrary views had been expresskd in certain New 
Zealand cases. TINIS, in Mmdter v. WoElerman, (1908) 
27 N.Z.L.R. 589, Cooper, J., said : “ Wollerman’s 
interest in any amount recoverable from the appellant 
was therefore an interest which was in the nature of 
after-acquired property, and after-acquired property 
continues in the bankrupt until the Official Assignee 
interferes to claim it.” This cannot now be accepted 
as a correct statement, being based apparently upon a 
misinterpretation of the rule in Cohen v. Mitdell. See 
aIs0 the remarks of the same Judge in Hutchison v. 
Henge, (1908) 27 N.Z.L.R. 1060, 1063, and the judg- 
ment of Denniston, J., in Amtee v. Spring, (1913) 
32 N.Z.L.R. 966. 

On the particular point under discussion, therefore, 
it would appear that the two earlier New Zealand 
decisions of In re Peacock, (1886) 4 N.Z.L.R. S.C. 76, 
and Wilkinson v. Johmton, (1889) 7 N.Z.L.R. 369, are 
to be preferred. 
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NEW ZEALAND AND THE STATUTE OF 
WESTMINSTER 1931. 

By A. E. OJRRIE. 

In this series of articles Mr. Currie sets out to explain precisely, but at the same 
time readably, exactly what adoption t?f the Statute of Westminster will do. and 
what it will not do. Incidentally to the explanation it gives a picture of 

the present constitutional position of New Zealand, and of the organs by which 
the various functions of Government, supreme and subordinafe, are exercised.-ED. 

VI.-RESTRICTIONS ON THE POWERS OF THE GETU‘ERAL 
ASSEMBLY. ( Continued frm p. 142). 

any Biils that he may by His majesty be instructed to 
reserve. The power to withhold assent to a reserved 

3. Repugnancy.-A New Zealand Act is void if it is 
repugnant to a LTnited Kingdom Act in the sense set 
out in the Colonial Laws Validity Act 1865. Two tests 
of repugnancy have been proposed. One is incom- 
patibility, according to which an Act is only repugnant 
to another if a person, by obeying the one, must 
necessarily offend against the other, or if the one 
takes away rights which the other confers. The other 
test is coverage, according to which if the superior 
-4ct effectively “ covers the field ” another Act cover- 
ing the same field, though in different terms;, is repugnant 
to it ; as where each imposes a system of regist.ration 
(though the subject could register under both), or a 
minimum rate of wages (though payment of the higher 
minimum would satisfy both Acts). The latter t,est 
has been preferred in Australia. 

In practice, this restrict,ion has chiefly come before 
the Courts in connect,ion with shipping legislation, 
the powers of the legislature of a British possession 
to modify the Merchant Shipping Act 1894 of the 
United Kingdom being extremely limited. It is of 
course capable of arising in connection with any United 
Kingdom Act in force in New Zealand except the 
” inherited Acts.” 

4. DisaZlowunce.-By section 58 of the Constitution 
Act,, an Act of the General Assembly may be disallowed 
by His Majesty at any time within two years of its 
enactment. It is proper to observe that this power 
has at all times been most sparingly exercised, five 
times in all, the last time in respect of an Act of 1867. 
Even in the early youth of the General Assembly, t,he 
more diplomatic course was usually taken of intimat- 
ing an objection and delaying disallowance to enable 
the General Assembly itself to replace the Act with one 
not giving rise to the objection. In later years an Act 
appearing to be ultra vires for extra-territorial opera- 
tion has not even been object.ed to, but left to its fate 
in the Courts. It was formally resolved by the Imperial 
Conference of 1926 that the power of disallowance was 
obsolete. -4ccording to present convention, such a 
power could now in any case be exercised only on the 
advice of Dominion Ministers. So long as the existing 
conventions are respected, t.he restriction is accord- 
ingly a purely theoretical one. 

5. Reservation.-By section 56 of the Constitution 
Act the Governor must reserve for the Royal Assent 

Bill has also been sparingly exercised ; in eight cases 
altogether, of which only one, that of the Shipping and 
Seamen Bill 1910, belongs to the twentieth century. 
The last Royal Instruct,ions that directed bills of certain 
classes to be reserved were those of 1892, revoked in 
1907, and the list of classes had shrunk to the following : 
(1) divorce, (2) grants to the Governor, (3) currency, 
(4) differential duties, except those allowed by the 
Australian Colonies Duties Act 1873, (5) conflict 
with treaty obligations, (6) discipline of Royal Forces, 
(7) extraordinary prejudice to the prerogative, to the 
rights of absentee Rritish subjects, or to British trade 
and shipping, (8) Bills to the effect of Bills previously 
disallowed or not assented to. The occasion for the 
issue of fresh Royal Instruct,ions in 1907 was the adop- 
t,ion of t’he style “ Dominion ” for the lslands of New 
Zealand, and directions for reservation of Bills were 
omitted, following the precedents of the Dominion of 
Canada since 1878 and t,he Commonwealth of Australia 
from its incept,ion. It is believed that no special 
instructions on the matter have ever been given. Sec- 
tion 56 .is therefore now a dead letter through having 
nothing to work on. Moreover, as 1on.g as existing 
conventions are respected, a recommendation to reserve, 
and any consequential withholding of the Royal Assent, 
must be on the advice of Dominion Ministers. Never- 
theless (CL) the convention has not been translated into 
sta#tute law, and it is unlikely that,, if the convention 
were departed from, the New Zealand Courts could 
1egaIly disregard a Royal Instruction purporting t,o 
be advised by United Kingdom Ministers, and (II) the 
legal possibility of the exercise of the power, supposing 
it exercised on the advice of Domiaion Ministers, gives 
the executive a certain nominal control over the General 
Assembly, contrary t,o the constitutional position that 
this control is the other way round. 

6. Another provision about reservation is contained 
in section 56 of the Constitut,ion Act, under which t,he 
GovernorGeneral, acting nowadays on the advice of 
Ministers, may at discretion reserve a Bill. This power 
has occasionally been exercised since 1907 pre- 
sumably on grounds of policy, as apparently there 
has been no legal need for reservation. The exer- 
cise of the power lies in the hands of the executive, 
but gives no greater control over the Legislature than 
the executive in other cases enjoys by the power of 
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advising the Governor-General not to assent to a Bill 
that has passed both Houses. 

7. Apart from the Constitution Act, reservation 
may ‘be required under some other United Kingdom 
Act forming part of t,he law of New Zealand, notably 
the Merchant Shipping Act 1894 and the Colonial 
Courts of Admiralty Act 1890. Adoption of sec- 
tions 2, 5, and 6 of the Statute of Westminster will 
abrogate such requirements. The extent to which 
the restriction at present operates is indicated by 
the fact that it was thought proper t’o reserve such 
an Act as the Sea Carriage of Goods Act 1949, pre- 
sumably because it might at some time be held by the 
Courts to need a reserved assent for its validit’y under 
the Merchant Shipping Act 1894. 

VTI.--BODIES BXERCISING EXECUTIVE Rnv~~s FOR 

Partly parallel with the several bodies that exercise 
legislative powers, the bodies that exercise executive 
powers are the following :- 

(i) The Crown, in exercise of the prerogative. 
(ii) The Governor, in exercise of such prerogative 

powers as are delegated to him by the Royal Letters 
Patent?. 

(iii} His Majesty in Council and other authorities 
in the United Kingdom, in exercise of statutory powers 
conferred by Acts of the United Kingdom in force in 
New Zealand. 

(iv) The Governor in Council and other authorities 
in New Zealand, in exercise of statutory powers con- 
ferred by Acts of the General Assembly. 

In New Zealand, as in other British countries, 
exeoutive powers of government are vested in the King, 
and there they remain, except so far as delegated by 
His Majesty, and except so far as other provision has 
been made by competent aut,hority. Subject to over- 
riding restrictions upon its own powers, any British 
legislature may legislate so as to modify within its 
jurisdiction the prerogative (or common-law) powers 
of the Crown. Some executive powers are exercisable 
by the King in Council, some by instrument under the 
Great Seal of the United Kingdom, some under the 
signet seal or the Royal Sign-manual ; but all of them 
on the advice of a Mmister responsible to Parliament. 
The legal rule that makes this more than a convemion 
is the requirement, as the case m$y be, of the signature 
of the Clerk to the Privy Councrl, the presence of the 
Great Seal, or the counter-signature of a responsible 
Minister. 

Where executive powers are bestowed by statute, 
in the more important cases the same methods are 
provided for their exercise ; in less important matters 
,tiinisters, ministerial bodies like the Admiralty or the 
Board of Trade, or minor Crown functionaries, may be 
authorized to act in their own names. As a small 
instance it may be noted t&at the Archbishop of Canter- 
bury, acting under a statute of Henry the Eighth, is 
the only authority with power to make notaries public 
in New Zealand. Where His Majesty in person is 
concerned, the same legal rule applies to distinguish 
the public from the private actions of the Sovereign. 

A constitutional convention arrived at by the Imperial 
Conference of 1926 is as follows : “ Apart from pro- 
visions embodied in constitutions or in specific statutes 
expressly providing for reservation, it is recognized 

that it, is the right of the Government of each Dominion 
to advise the Crown in all matters relating to its own 
affairs. Consequently, it would not be in accordance 
with constitutional practice for advice to be tendered 
to His Majesty by His Majesty’s Government in Great 
Britain in any matter appertaining to the affairs of a 
Dominion against the views of the Government of that 
Dominion.” It will be noted that reservation--i.e., of 
Bills passed by the General Assembly-is excepted ; 
also that the declaration is framed in negative t,erms, 
and does not say that! in the cases referred to advice 
should be tendered by His Majesty’s Government in 
the Dominion. 

On one point the Tmperia,l Conference of 1930 reached 
a more positive conclusion. With particula,r reference 
to the appointment of a Governor-General, it is declared 
that the responsible Ministers on whose advice His 
Majesty acts are His Majesty’s Ministers in the Dominion 
concerned, who tender their formal advice after informal 
consultation with His Majesty, the Government of the 
United Kingdom act(ing as a channel of communication 
if the Dominion Government so desires. A decision 
reached at the Imperial Conference of 1926 was that on 
the exequatur enabling a consul of a foreign power to 
exercise his office in New Zealand the counter-signature 
should be that of a New Zealand Minister-in practice, 
the Minister of Internal Affairs. 

It is apprehended that if the matter came before the 
Courts the legal rule would be held to be satisfied by the 
counter-signature of a New Zealand Minister ; but 
equally that the Courts, under existing law, could not 
withhold credence from a document countersigned only 
by a United Kingdom Minister, even if it were suggested 
that there was some non-compliance with the convention 
declared in 1926. There are, of course, many actions 
affecting the whole Empire where concerted action 
may be agreed upon, but a corresponding amplitude 
of formalities be practically impossible ; for instance, 
in instruments under the Foreign Jurisdiction Act 
1890 (U.K.), where, however, the practice has recently 
been introduced of reciting the request, and consent 
of dominion governments : see, for instance, the 
Ethiopia (Renunciation of Jurisdiction) Order 1942 
(Gazette, p. 2811). For the validity of the instrument 
in South African law, such a recital is necessary under 
the Union legislation mentioned below, and presumably 
the mention of other dominions is for uniformity. 
Even in matters solely affecting New Zealand, the 
negative form of the convention may be a convenience ; 
for instance, in conne&ion with the Order in Council 
by which a judgment of t,he Privy Council is formalized. 

The last Governor-General whose Commission was 
countersigned by the British Secretary of State for 
Dominion $ffairs was Sir Charles Fergusson, appointed 
in 1924 (Gazette, p. 2946). The first whose Com- 
mission (as published) was countersigned by a New 
Zealand Minister was Sir Cyril Newall, appointed in 
1941 (Gaazette, p. 350). lt is an indication of the 
little importance attached to the views that led to the 
determinations of the Imperial Conference of 1930, 
and to those determinations, when made, that, although 
in the Commissions of Lord Bledisloe, appointed in 1930 
(Gazette, p. 782), and Viscount Galway, appointed in 
1935 (Gqtette, p. 1030), the British counter-signature 
was scrupulously omitted, they appeared in the Gazette 
with no counter-signature at all ; and that the 
omissions attracted no public notice. Whether Acts 
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of Parliament were valid the a,ssent to which w&s 
given by a Governor whose appointment wa,s on the face 
of it irregular is a question that might at the time have 
raised some argument, but which is however now set#tled, 
no doubt, as to all of them by the inferential ratification 
of many of them by means of references cont,ained in 
later Acts. 

The Letters ‘Patent constituting the office of Governor- 
General may be viewed as a delegation of such pre- 
rog&ivc powers as it, is thought proper to confer to 
enable the affairs of gnvernment to be carried on. 
They include power to appoint to every kind of public 
office, to alien&e Crown land (for which however t’he 
aid of an Act of Parliament is also required), and to 
grant pardons. No power to create corporations is 
conferred, an omission met by special Acts, as well as 
by several general Acts under which the benefit of 
incorporation can be obtained. No power is given to 
confer titles or diguit,ies, t’his being a matter on which 
the personal wishes of the Sovereign are understood 
to be particularly deferred to. The University has 
however heen given by royal charter the power of con- 
ferring certain academic degrees, which rank in their 
order like other honours. (It also by authority of Act 
of the General Assembly confers other degrees, which, 
in British countries outside New Zealand, are entitled 
to courtesy recognition only.) The creation by the 
Governor of the New Zealand Cross was ultimately 
ratified. The omission in the Letters Patent which 
is most significant at, the present day is that of all 
reference to foreign affairs. For instance, declarations 
of the existence of a state of war purport to be made 
by the Governor-General under special authority from 
His Majesty. The position as regards exequaturs for 
foreign consuls has been met by the procedure mentioned 
above. For conventions expressed to be made between 
national governments, credentials from the Governor 
suffice . Credentials of a New Zealand diplomatic 
representative, or full powers to participate in negotiat- 
ing a treaty expressed to be ,made between heads of 
states, require to be issued by His Majesty. (Docu- 
ments of this type never come before the Courts, and 
the practice is for them to bear no ministerial counter- 
signature ; but they require the Great Seal : for an 
example, see App. to Jour., H. of R., 1922, A.-& p. 1.) 

Executive powers confided to the Governor are 
exercised either in council or otherwise upon the advice 
of a responsible Minister. This convention, like that 
relating to actions of His Majesty, receives legal force 
from the rule requiring either the signature of the Clerk 
of the Executive Council. or the counter-signature of 
a responsible Minister. This rule applies alike to 
delegated prerogative powers and to powers exercised 
under the ,authority of statute. Where the Crown 
acts in its corporate capacity, as upon a grant of lands, 
the Public Seal is used, and it is also affixed to all 
Proclamations. 

Under Acts of the General Assembly, executive 
powers regarded as of the most important character 
are nowadays usually confided to the Governor-General 
in Council ; if of the second order of importance, t.o 
the Governor-General (to whom, of course, advice of a 
Minister is tendered). Statutory functions regarded 
as of less importance are frequently confided directly 
to a Member of the Executive Council as Minister, 
or to some other authority. Several Acts authorize 
Ministers to enter into contracts, and whether it is 

expressly required to be so stated or not, they do so 
on behalf of His Majesty. Under the Public Service 
Act 1912, appointment,s to office are made by the Public 
Service Conirnissioner. 

Cabinet is an institution not formally recognized by 
the constitut,ion. It is known that documents to be 
presented in Executive Council are first considered by 
Cabinet, so that the Council has substantially lost 
the character of a deliberative body. (In Crown 
Colony days it was otherw,iae ; see, for instance, 
extra&s from minutes printeq.in British Parliamentary 
Papers, Report, of Select ‘CGmmi,tt’ee on New Zealand, 
1841, No. 556, Appendix, pp. 457-464.) It is for the 
Ministry to decide, whether by standing Cabinet in- 
struction or at, the discretion of the Minister contemplat- 
ing action, what matters (including public expenditure 
over a specified amount) shall be referred to Cabinet ; 
but to the legal validity of any formal action when taken 
the’matter of Cabinet approval is (except within the 
departments of state) immaterial. 

The terms “ Government, of New Zealand ” and 
“ Executive Government of New Zealand ” therefore 
mean, in their most formal sense, the Governor-General 
in Council ; in a slight81y less formal sense, the Governor- 
General ; in matters out,side the const’itutional sphere, 
the Cabinet of Ministers generally, or the Prime Minister 
or other Minister entrusted with some particular matt,er ; 
whilst actions of other authorities may at times be the 
a,ctions of the Government, and those other authorities 
may be within New Zealand or in the United Kingdom. 

The conclusion is that it is in the case where a,ction 
must be that of His Majesty or some functionary of 
government in the United Kingdom, whether or not 
the Great Sea,1 he required, that the executive inde- 
pendence of New Zealand is nominally not complete, 
but depends on observance of the recent convention 
already referred to. 

South Africa has met the position by passing the 
Royal Executive Pun&ions and Seals Act 1934, which 
contains provisions to the following effect :- 

(i) The King’s sign-manual is to be countersigned by 
a Union Minister, and a Union Seal or Signet iq to be 
affixed where required, these Royal Seals taking the 
place of the Great Seal and Signet of the United 
Kingdom. 

(ii) In exigency the Governor-General has power to 
execute instruments for His Majesty. 

(iii) Statutory powers of the King in Council are 
exercisable for the Union by the Governor-General 
in Council. Statutory powers conferred by a Iinited 
Kingdom Act in force iti t,he Union and vested in a 
British Minister or United Kingdom Board or functionary 
are, in the Union, vested in such Ministers and function- 
aries as the Governor-General in Council decides. 

This provision appears to be adequate to the case of 
statutory powers, though perhaps it may not extend 
to prerogative powers. Where these provisions are 
not made use of, and the older procedure is followed, 
it is made necessary to the validity of the document 
in South African law, at least in the particular case 
of an Order in Council, that it should expressly declare 
that it is made at the request and consent of the Union. 
This is a procedure parallel, in the fields of subordinate 
legislation and executive a&ion, to that required by 
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section 4 of the Statute of Westminster in the field of 
supreme legislation. 

VIII.-THE IMMEDIATE E:E.FECT OF ADOPTING THE 
STATUTE. 

Section 2 qf the Stutute.-Subsect,ion (1) of section 2 
reads thus : “ The Colonial Laws Validity Act 1865 
shall not apply to any law made after the commence- 
ment of this Act by the Parliament of a Dominion.” 
Taken by itself, this provision would put the General 
Assembly back in the more restricted position it was in 
before 1865. Taken with what follows, however, 
it is merely a technical introduction, necessary to 
avoid conflicts of construction, to the wider emancipa- 
tions set out in subsection (2) of section 2 and in sec- 
tion 3. 

Subsection (2) of section 2 provides, in effect, that no 
law made after the commencement of this Act by the 
Parliament of a Dominion shall be void or inoperative 
on the ground that it is repugnant to the law of England, 
or t,o the provisions of any existing or fut.ure Act of 
Parliament of the United Kingdom, and t,hat the 
Parliament of any Dominion may repeal or amend any 
United Kingdom Act in so far as the same is part of 
the law of the Dominion. This provision removes 
entirely (except in respect of the Constitut,ion Act,) 
the restriction of the powers of the General Assembly 
arising on the score of repugnancy. 

The subsection relates only to dcts of the General 
Assembly to be made “ after the commencement of 
this Act “-or, in the case of Australia, New Zealand, 
and ‘Newfoundland (see section lo), “ such later date 
as is specified in the adopting Act.” It does not by 
itself cure any earlier bTew Zealand Acts infected with 
the vice of repugnancy. This, however, could, after 
adoption, be done bg a further New %ea,land Act declar- 
ing that for purposes of interpretation the earlier Acts 
should be construed as if passed after the date (or con. 
structive date) of commencement of t,he Statute of 
Westminster. 

Section 3 OS the S&t&e.-Section 3 reads thus : “ It 
.t is hereby decla,red and enact,ed that the Parliament 

of a Dominion has full power to make laws having 
extra-territorial operation.” This provision removes 
the existing restriction a,rising on the score of extra- 
territorial operation. Though the wording is not 
quite parallel with that of section 2, it seems certain 
that the adoption of section 3 will not automatically 
cure earlier Acts infected with the vice of extra- 
territorial operation ; the earlier-passed Acts must st,iIl 
be mtiasured with the earlier yardstick. They could, 
however, be re-enacted so as to have full validity, or, 
as in the matter of repugnancy, an Act could be passed 
subjecting them to a fresh rule of interpretation. 

Section 4 of the St&&.--Sect,ion 4 reads thus : “ No 
Act of Parliament of the United Kingdom passed after 
the commencement of this Act, shall extend, or be deemed 
to extend, to a Dominion as part of the law of that Do- 
minion, unless it is expressly declared in that Act that 
that Dominion has requested, and consented to, the 
enactment thereof.” “ Commencement of this Act,” 
in the case of adoption may mean pursuant to section 10 
of the Statute, December 11, 1931, or any later date 
specified in the adopting Act. The secti.on contains 
two seeds of difficulty, one legal, the other political. 

If a retrospect’ive date of adoption be specified, 
diffioulty will almost certainly arise about the con- 

tinuing effect of United Kingdom Acts passed after that 
retrospective date. A list, of United Kingdom Acts 
passed since 1931 and, at the present time, apparently 
part of the law of New Zealand, is set out in Appendix B. 
In only one of these is it expressly declared that New 
Zealand has.requested and consented to the enactment 
thereof. Unless their continued applicability to Pu’ew 
Zealand is expressly declared by some Act of the General 
Assembly, the formal test of applicability imposed by 
section 4 is one that the Court’s can hardly refuse to 
apply ; and the result must be that the Acts in question 
will automatically cease to be part of the law. 

The political difficulty arises from the ambiguity of 
the term “ Dominion ” as an entity that must be 
declared to have requested the enactment of the .United 
Kingdom Act. This does not affect the Courts, which 
are concerned only to see that the prescribed dedara- 
tion, whatever it, means, appears in t.he Act in question. 
In the House of Commons Sir John Withers proposed 
that the words “ that Dominion ” should be replaced 
by the words “ the Parliament of that Dominion.” 
The amendment was rejected on the ground *that the 
wording of the Bill was what the Dominion repre- 
sentatives had themselves asked for. In the case of 
Australia, section 9 (3) of the Statute expressly says 
that the request, and consent referred to in section 4 
mean the request and consent of the Parliament and 
Government ; but it is unlikely that this explanation 
can be invoked as a clue to what is meant in the case of 
New Zealand. There are two grounds for saying t,hat 
the request and consent should be those of the General 
Assembly. First, that is the way in which the 
enactment of the Statute itself was promoted, and is 
what Dominion does mean in the Fifth Preamble, and 
therefore what the term should be taken to mean in 
the Third Preamble and in section 4. Secondly, 
since the whole Statute is clearly directed to securing 
legislative supremacy for the Dominion Legislature, it 
would be clean contrary to that intention if the Execu- 
tive Government could go behind the back of its 
own Legislature, and, without consulting it, obtain 
from another legislative body legislation to become part 
of the New Zealand law. Nevertheless the latter. 
construction is that which, in fact, and without expostu- 
lation from the General Assembly or (it is believed) 
any individual member, has consistently been placed on 
the Third Preamble since 1931, alike by the Executive 
Government of New Zealand, by that of the United 
Kingdom, and by bhe United Kingdom Parliament ; 
because the Journals of neither House of the General 
Assembly contain any record of a request or consent to 
the enactment of any of the United Kingdom Acts 
that have, since 1931, been passed so as to be part of 
the law of New Zealand. Since, as already mentioned, 
the matter is outside the concern of the Courts, the same 
position is capable of obtaining when section 4 is 
adopted. 

South Africa has appreciated and clarified the position 
by providing, in the Status of the Union Act 1934 of 
that jurisdiction, that no Act of the United Kingdom 
Parliament passed after 11th December, 1931,shall extend 
to the Union as part of the law of the Union unless 
extended thereto by an Act of the Union Parliament. 
Such an extending Act, of course, comes to the same 
thing as if the request and consent of the legislature 
were required to be given, and also to be declared by, 
the United Kingdom Act in question. 

(‘PO be continued.) 
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LAND SALES COURT. 
Summary of Judgments. 

The summarized judgments of the Lands Sales Court, which appear as under, are published for the ,general informa- 
tion and assistance of practitioners. They are not intended to be treated as reports of judgments bindmg on the Court 
in future applications, each one of which must be considered on its own particular facts. The reasons for the Court’s 
conclusions in any one appeal may, however, be found to be of use as a guide to the presentation of a future appeal, and 
as an indication of the Court’s method of considering and determining values. 

No. 1.-D. TO E. 

Evidence--1Vo Sales at Material Time-Opinion Evidence as to 
Value contmdictory-Replacement Cost indicative of Basic Value. 

In the absence-of any sales on or about December 15, 1942, 
of similar or sufficiently similar properties in the same or any 
like locality, the value of the property in question could not be 
determined by any satisfactory comparison. The only basis 
afforded by the evidence upon which a conclusion could be 
based was evidence of opinion as to sale value divorced from 
replacement costs, and the evidence of replacement costs. In 
saying this the Court was not overlooking the price paid by the 
vendor. It was not, however, prepared to accept that as of 
much value having regard to his inexperience in dealing in land 
and his perhaps too great readiness to purchase, as evidenced 
by his failure to make any attempt to get the quoted price 
reduced. For the rest, the evidence of opinion as to value 
divorced from any consideration of replacement costs was very 
contradictory. 

The Court proceeded : “ The safer and better course is to 
employ the basis of replacement cost’, paying due regard to the 
fact that a calculation of such costs is necessarily only approxi- 
mate and is at most an indication of the value which the Court 
has to determine. Broadly speaking, the view of the Court 
on this basis when translated into figures does not, in the main, 
differ from t,he view of the Committee as expressed in its decision. 
However, Lloser investigation of the property and its history 
by the witnesses on both sides when preparing for and durmg 
the hearing of the appeal disclosed that some material alterations 
should be made in the basic value as fixed by the Committee.” 

No. 2.-D. TO P. 
Evidence-Replacement Cost unascertainable with Accuracy- 
Prejerence for Evidence of Witness with Knowledge of Costa on 
Material Date. 

On the hearing of this appeal one witness only was called by 
each party. The monetary measure of the difference between 
them was small in that they differed only in the following 
respects : (I) As to a sum of % in respect of fencing ; (2) as to 
a sum of $78 on the replacement cost of the building, and 
(3) as to a sum of G% in the unimproved value of the land. 
The total sum in difference was therefore E108. 

The Court said : “ Having regard to the fact that no computa- 
tion of the replacement cost of buildings can, as both parties 
agreed, be regarded as completely and conclusively accurate, 
no good purpose would be served by any close Fnalysis of the 
assessments of the respective witnesses with a .vley to eliciting 
the points of difference and determining wluch 1s the more 
correct. 

‘/What we are primarily called upon to determine is what 
the value of the property was on December 15, 1942. In that 
relation we were impressed with the wide and accurate know- 
ledge of costs on or about the material date possessed by Mr. 
B. This knowledge was acquired by him at first hand and by 
experience in relation to the erection of many houses. He 
was thus enabled in this regard, as well, indeed, as with respect 
to the unimproved value of the land, to establish his assessments 
upon the basis of sound comparison. Whilst, therefore, we are 
anxious not to disparage in any way the evidence, much less 
the integrity or reliability of Mr. W., we cannot resist the con- 
clusion that whilst his assessments were in all respects the 
reflection of honest conviction based on a reasonably wide 
experience, yet he has not in the same full measure as Mr. B. 
that intimate and accurate knowledge of those topics which 
are so material to a proper determination of the issues involved 
.in this appeal. 

“ This being so, the Court feels constrained to prefer and 
accept Mr. B.‘s evidence. The Court is further satisfied that the 
Committee allowed a reasonable margin to cover any incon- 
clusive factors involved in the acceptance of Mr. B.‘s assess- 

ment of value and is not disposed, therefore, to alter the Com- 
mittee’s findings except in the comparatively minor respect 
now about to be mentioned. 

“ Discussion during the hearing of the appeal disclosed that 
a sum of $20 on account of the additional value given to the 
house by the incorporation in it of a garage was not drawn to 
the attention of the Committee, and so was not taken into con- 
sideration. This additional sum should, in the opinion of the 
Court, be allowed, so tliaiat in its judgment the value of the 
property as at December 15, 1942, was the sum of f1,170.” 

No. 3.-P. T. TO P. 
Farm Land-Dilapidated House-Assessment of Demolition Value 
-Land needing Restoration-Regrassing Cost-Water-apply 
pro6lematical--Assessment of Basic Value, 

By common consent of most of the witnesses, the property 
invoIved in this appeal was, as to the house, ruinous, and as to 
the land, in need of restoration and the provision of an adequate 
water-supply. Whether it was, in fact, possible to provide, 
by boring, the water, without which the property is valueless 
for dairying purposes, was not entirely certain. 

Apart from the unqualified conde-tion of the place by 
Mr. O., who was disinterested and spoke from wide experience, 
and authoritatively, there was much in the evidence of the appel- 
lant’s witness, Mr. H., which went to suggest that the price 
proposecl to be paid was excessive, and that the Committee’s 
decision to approve at 5490 generous. He fixed the value 
of the property at E676 1s. He arrived at this figure by allowing 
E272 as the value of the house as it stood. But he agreed that 
the house was uninhabitable and that some of the timber it it 
was rotten, and said that $200 must be spent upon it to make it 
“ a reasonably habitable farm homestead.” 

The Court said : “ It is difficult-having regard to the totality 0 
of the evidence-to understand how any value per square foot 
could properly be attached to such a building as this. The 
;;tz;G;; seems to be that a demolition value only should 

“ When such a deduction as this would entail is made from 
Mr. H.‘s aggregate assessment of value it will leave the property, 
on the basis of the value as otherwise assessed by Mr. El., as pro- 
bably little, if any, more than the Committee was prepa?ed to 
say was the basic value. 

“Another conclusion detrimental to the appellant’s case 
which can reasonably be drawn from Mr. H.‘s evidence has 
relation to the value of the grass. Mr. H. allows 26 an acre 
for grassing of what he describes as the better area of 23 acres, 
and $3 an acre for the grassing of a poorer area of 6 acres. Mr. 
H., however, clearly envisages the necessity for the discing 
and regrassing of both these areas in so far as such discing is 
possible. It is evident that by this process of discing and 
regrassing much of the value represented by the +Z6 an acre 
and $3 an acre respectively would have to be eliminated. This, 
again, would materially affect Mr. H.‘s assessment of total value. 

“ Another factor which requires to be taken into account is 
the provision of a permanent water-supply. Without such a 
supply it is, by common consent, agreed that dairying on the 
property is impossible, and no attempt has been made to value 
the property otherwise than for dairying. There is no certainty 
of the depth at, which water will be obtained and, in fact, no 
certainty that water will be obtained at all, for none of the 
witnesses had any knowledge of the existence of any bores 
anywhere in the district. 

“ There are other views detrimental to the case of the appellant 
to which it is not necessary to advert. It is sufficient to say 
&at in the main the Court accepts the evidence of Mr. O., as 
giving the best general indication of value. This being SO, 
it cannot disturb the decision of the Committee, and the appeal 
is dismissed. 

-- 

“ It has been suggested that the Court might express willing- 
ness to approve of a sale at $490. Having regard to the fact 
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that the rights between the parties may be involved and to other 
considerations, this course, apart from any question of the 
jurisdiction of the Court (as to which no opinion is expressed) 
does not seem desirable.” 

--- 

NO. I.--El. TO A. 

Residential Prop&g--’ ’ Site value “--Leusehold Interest--” Cood- 
will of site value ” rejected as element in Assessment of Basic 
Value-Inclusion ilz Unimproved Value of .Freehold. 

This appeal had relation to a leasehold interest in a residential 
property in Salamanca Road, Wellington. The fee-simple 
estate in the land was owned by the Wellington Hospital 
Board ; the leasehold estate was vested in the present vendor. 
The property comprised an area of 25’5 perches, the frontage 
to Salamanca Road being 65 ft. and the average depth 115 ft. 
There was a right-of-way access at the rear of the property. 
The land was on the east side of Palsmanca Road; from it 
there was an excellent but not an unequalled view. Resides 
the view, the property had several additional advantages. It 
was near a point where the aable tram stops; the house was 
built upon a level area ; the land beyond the area wham the 
house is erected sloped gradually from front to rear and was 
all easily usable. On the eastern portion, which was in 
vegetable garden, there were brick paths and brick retaining 
walls. The house was of two stories and contained nine rooms, 
two of which had bay windows. There were the usual amenities, 
such as built-in wardrobes and cupboards, linen-press, large 
gas stove, bricked-in Ideal heater, and Ascot gas hot-water 
service. Outside the house proper there was a small building 
containing wood and coal sheds and a workshop. 

The land was held under a lease which, after an initial term 
of twenty-one years was designed to continue in perpetuity 
by successive terms of fourteen years. The current term will 
expire on January 1, 1953. During the subsistence of this 
latter term the rental payable was c35 a year. At the end 
of each term of fourteen years the rental payable during the 
next succeeding term was fixed, in default of agreement, by 
arbitration. The Court said that this feature of the lease 
was of importance because it imported that as from January 1, 
1953, the lessee would have to pay the full rental value of the 
land at that date, as fixed by agreement or by the determina- 
tion of an impartial tribunal. 

It was also observed that the Court was advised that, so long 
as the lessee performed the covenants upon his part in the 
lease including the covenant to accept renewals, the improve- 
ments remained the sole property of the lessee. 

The contract for sale in respect of which the application for 
consent of the Committee was made provided for a sale of the 
whole of the vendor’s interest in the property for a sum of $3,000, 
payable wholly in cash and at once. The Committee consented 
to a sale at E2,500 only. 

The Court said : ” In support of the application the Committee 
was afforded the evidence of Mr. G., a land valuer of standing 
and long experience. Mr. G. valued the improvements, includ- 
ing, of course, the dwelling, at &2,189. He, however, over- 
estimated the true size of the house to an extent which, upon the 
basis of the valuation he adopted, requires a reduction in his 
valuation of g202 10s. 

“ As the Commitstee accepted the value of t,he improvements as 
being f%,OOO, it adopted a value exceeding that established by 
the appellant’s only witness as to that value. No question was 
raised, in consequence, during the appeal proceedings as to the 
value attached by the Committee to the improvements. 

“ This limited the issue, and was treated throughout as limit- 
ing the issue, to the sole question of the value of the lessee’s 
interest in the land. 

“ Mr. G. approached the ascertainment of that value in 
three stages. In the first stage, he fixed the unimproved value 
of the land as a freehold : then, on the basis of that value, he, 
in the second stage, determined what he considered the true 
value of the lessee’s interest in that unimproved value : then 
finally, he added to this true value a sum of $400 which he 
described ‘as a goodwill of site value.’ 

” In fixing the unimproved value of the freehold of the land, 
Mr. G. followed the usual process. He first expressed an 
opinion based upon his judgment and experience, and then 
supported that opinion by an analysis of actual transactions 
in reasonably comparable properties at relevant times. 

“ The Court cannot escape the conclusion that Mr. 0.‘~ 
assessment of the unimproved value of the freehold was and is 
an accurate and proper assessment. To this extent the Court 
accepts, in its entirety, the evidence given by Mr. G. for the 
appellant. It prefers that evidence to the speculative infer- 
ences as to the unimproved value which are deducible from 
Mr. H.‘s evidence as to the rental which could now be got for 
the property as a whole. 

“ This acceptance of Mr. G.‘s evidence invites consideration 
as to whether Mr. G. is right or wrong in his conclusion that 
there is, in respect of this property, ‘ a goodwill of site value ’ 
which attaches, as Mr. G.‘s evidence necessarily implies, to the 
lessee alone. For his conclusion in this respect Mr. G. relies 
upon an analysis of various comparable transactions : That 
the existence of such an element of value is unusual and 
anomalous. Mr. CT., when giving his evidence, agreed. What 
he said, in effect, was that he was satisfied, despite all argu- 
ment to the contrary and all suggestions of self-contradiction 
in his reasoning, that such a value did exist. That it can exist, 
the Court is not by any means satisfied. 

“ What, during the hearing was called ’ site value,’ must, 
it is thought, be an element inherent in the unimproved value 
of the freehold, and an element necessarily constituting part 
of that unimproved value. That being so, two irresistible 
conclusions emerge- 

“ 1. That Mr. G. has already taken the full ‘ site value ’ into 
account in fixing the unimproved value of the freehold 
at E35 a foot ; and 

“ 2. That his assessment of the true value of the lessee’s 
interest in the unimproved value of the freehold Mr. G. 
has fairly and properly ascertained and apportioned to 
the lessee the proper proportion of that value which 
should be attributed to the lessee. 

“It might, in some circumstances, be possible to suggest 
that in his assessment of the unimproved value of the freehold 
Mr. 0. did not allow enough for ‘ site value,’ but this he will by 
no means concede, and having regard to the conclusiveness 
with which he established that value, he was clearly right in 
not conceding it. For the same reason he was equally right 
in refusing to concede that there was any error in his assessment 
of the true value of the lessee’s interest in the unimproved 
value of the freehold as fixed by him. His justified refusal 
to make these concessions, however, only serves to establish 
that no such ‘ goodwill of site value,’ such as that for which 
Mr. G. contends, in fact exists. 

“ In saying that, however, the Court has no desire to cast any 
reflection upon Mr. G., in whose capacity and integrity it has 
complete confidence. Neither has it lost sight of the incidents 
of the transact,ions upon which Mr. G.‘s conclusions were based. 

“ In each instance, however, the existence of the ‘ goodwill 
of site ’ value which Mr. G. assumes, can be explained by other 
and more logical inferences. 

“ For instance, Mr. G. m&y well have attributed too low a 
value to the unimproved value of the freehold in [another 
property in] Salamanca Road and [a property in] T&Vera 
Road transactions. The former he assessed at di20 per foot 
and the latter at 532 a foot, one very much below and the other 
substantially below the value he established in respect of the 
vendor’s property. No evidence was, of course, led to confirm 
Mr. G.‘s conclusions as to the unimproved value of the freehold 
of the land concerned in either of these transactions, and he may 
very possibly have assessed too low a value in each case. This 
would have the effect, when analysing the terms of an actual 
sale on the basis of the method adopted by Mr. G., of creating 
a surplus of value in the lessee, which surplus Mr. C. calls ‘ the 
goodwill of site value.’ Equally, the rental payable under the 
leases of the Salamanca Road and Wesley Road properties 
may, even initially, have been in fact t.oo low, so that even 
before the commencement of the periods of the leases, the 
respective lessees may have appreciated that they were going 
to acquire at once, under their respective leases, goodwills for 
which they could afford to pay in effect by paying too much 
perhaps for the existing buildings. 

“ These cases again were not made the subject of inquiry, 
so that no definitive conclusion can be reached concerning them. 
The same uncertain factors apply to the sale of Kelburn 
Parade [property]. 

“The existence of such a value as that for which Mr. G. 
contends seems opposed, not only to all current conceptions, but 
also to fairness as between lessor and lessee. It also appears 
to be opposed by sound reasoning. Until, therefore, its exist- 
ence is clearly and unequivocally proved, it cannot be accepted. 

“ This being so, Mr. G.‘s assessment of the value of the vendor’s 
interest must be reduced by the 2400 he has added to his valua- 
tion of the interest the vendor is selling. This deduction, 
together with the necessary deduction of E202 10s. previously 
mentioned, brings Mr. G.‘s assessment of value to $2,419 lOs., 
a sum less than that at which consent to the sale was given by 
the Committee. 

“ No reference has been made to the evidence given by Mr. T. 
for the Crown, as any such reference is, in the~circumstances, 
unnecessary. 

“ The appeal must, for the reasons given, be dismissed.” 

(To be continzled.) 
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IN YOUR ARMCHAIR-AND MINE. 
By SaRxBLEx. 

Roman Law.-This year there takes effect the decision 
of the Senate of the University of New Zealand, acting 
on the recommendation of the Council of Legal Educa- 
tion, acting on the recommendation of the New Zealand 
Law Society, to shorten the course for the solicitors’ 
examination by removing therefrom some five subjects 
of an academic nature which were added to the course 
in an excess of zeal some years ago. Among the now 
deleted subjects is Roman Law. But it is still a com- 
pulsory subject for the barrist,ers’ examination and the 
1,L.B. degree. Yes, still, in this year of grace 1944 ! 
If one were to ask the legal members of the University 
Senate and the members of the Council of Legal Eauca- 
tion to name the three greatest Judges of the Supreme 
Court of the United States it is a safe bet that the list 
of none would omit the name of the late 0. W. Holmes, J. 
Aocordinglv it may be worth while reprinting here 
Holmes’s Views on Roman Law as he expressed them 
during an address which he once gave at the Boston 
University School of Law : 

The advice of the elders to young men is very apt to be 
ss unreal as s list of the hundred best books. At least in my 
day I had my share of such counsels and high amongst the 
unrealities I place the recommendation to study the Roman 
Law. . . I assume thet if it is well to study the Roman 
Law it ‘;s well to study it as e working system. That means 
mastering a set of technicalities more difficult and less under- 
stood then our own, and studying another course of history 
by which even more than our own the Roman Law must be 
explained. . . . Ko. The way to gain s liberal view 
of your subject is not to read something else, but to get to the 
bottom of the subject itself. 

Judicial Heredity.-On our Supreme Court Bench 
we have had only one instance of judicial heredity- 
the late Sir Frederick Chapman, J., a son of H. S. 
Chapman, .T., who wa.s a Judge of the Court for two 
periods, the first from 184.3 t,o 1852, and the second 
from 1864 to 1875. But in England there ha,ve been 
manv cases of sons following their fathers to high 
judicial office. Without delving into the past, eight 
such cases can be pointed to m 1944. Lord Komer, 
who recentlv Mired from office as a Lord of Appeal 
in Ordinary: is the son of the late Sir Robert Romer, 
who was a Judge of the Chancery Division and later a 
Lord Just,ice of Appeal. Lord Russell of Killowen 
is a son of the well-known Lord Chief Justice of that 
name. Hemi Collins, J., is a son of that great Judge 
who went to the House of Lords as Lord Collins. 
The preseut Lawrence, J., is a son of Lord Trevethin, 
L.&T. Charles, J.‘s, father was a Judge of the High 
Court. Finlay, L.J ., is a son of the late Lord Finlay, L.C. 
Macnaphten, J., son of Lord Macnaghtert, and Lord 
Thank&ton, son of Lord Watson, had for their fathers 
Law Lords whose names will long be remembered in 
English law. 

Microscopically Speaking.--In the recent case of 
In re Puterson, [1944) N.Z.L.K. 10-C, where a will 
bequeathed “ free of duty and income tax ” annuities 
to persons living beyond New Zealand, one of the 
debited questions was whether the words “ income 
tas ” referred to the tax on income imposed by our 
Land and Income’Tax Act, 1923, or whether the words 
referred to income taxes generally. Kennedy, .J., 
dealing with this point in the Supreme Court, .drew 

attention in his jud,gment to the fact that our statute 
uses the word “ income-tax ” and not the words 
“ income tax.” With all due deference to a Judge 
of the learning of Kennedy, >J., Scriblex would venture 
the comment that the law ceases to accord with rea.lities 
when Judges begin to give weight to hair-splitting 
refinements about hyphens. 

Judge as Witness.--A dispute having arisen as to 
whether an action being tried before Asyuith, J., last 
February had or had not been set.tled by discussions 1 , 7 1,. . . . oetween counsel and the parties during an adjournment, 
the ,Judge heard counsel, decided that there had been a 
settlement, and gave judgment in accordance there- . 
with. The matter subsequently came before the Court 
of Appeal, which ordered that t!ie issue whether the . . 1 -/I . . . . . .1. action had been settled or not should be tried “ by a 
Judge of the King’s Bench Division other than 
Asquith, ,J.” The issue came on for trial last April 
before Wrottesley, J., and evidence as to the circum- 
stances of the set.tlement as he knew them was given 
by Wallington, J., who, prior to his recent appoint- 
ment to the Bench as a Judge of the Probate, Divorce, 
and Admiralty Division, had acted as leading counsel 
for the defendant. The Solicitors’ Journal (London), 
in its note of the matter, says :- 

His lordship, who was accommodated with a seat on tb Bench, 
was cross-examined by Mr. N. C. L. Macaskie, K.C., who now 
represented the plaintiff in the action. 

If there was precedent for accommodating Wallington, 
J., with a seat on the Bench, the precedent seems to 
have little to commend it. When a Judge gives 
evidence there is not the slightest, reason why he should 
be treated differently from any other witness. On the 
contrary, there is every reason why there should be no 
such differentiation. 

Questions Beginning with “ Why ” l-ISlaIr, J., en- 
livened his recent visit to Auckland with a homily on 
the subject of the art of cross-examination. As was 
to be expectled., the Judge put. in the forefront his 
favourite precept, “ Kever ask a question beginning 
with ‘ Why ‘.” Times without number Scriblex 
has witnessed the breaking of this rule-but almost 
always to the disadvantage of the cross-examiner. 
The reason is, of course, that the question allows the 
witness an opportunity of making an explanation. 
Bruce Craeme’s Cardyce for the Ilkfence? a, fairly 
recent, light novel of the barrister-cum-detective 
type written around a divorce suit, contains an 
excellent illustration of the dangers of such a ques- 
tion. Cardyce is cross-examining the petitioner as to 
his having selected a particular girl as his private 
secretary without having interviewed any of the thirty 
or forty other applicants for the post. His introductory 
questions are all excellent and elmit answers that raise 
an atmosphere of suspicion. But then he asks, “ Why ? ” 
and receives an explanation which destroys entirely 
the effect of the previous questions. Like most fiction 
concerning the Law Courts, Cardyce for the Defem? is 
not free from errors of procedure, but its lapses, in this 
respect, are fewer and less egregious than is often the 
case. 
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PRACTICAL POINTS. 
This service is available free to all paid annual eubseribers, but the number of questions accepted 
for reply from subscribers during each subscription year must necessarily be l!mited, such limit 
being entirely within the Publishers’ discretion. Questions should be as brief as the circumstances 
will allow ; the reply will be in similar form, The questions should be typewritten, and sent In 
duplicate, the name and address of the subscriber being stated, and a stamped addressed envelope 
enclosed for reply. They should be addressed to : “NEW ZEALAND LAW JOURNAL” 
(Practical Points), P.O. Box 472, Wellin&on. 

1. Recognizance.-Breach-EEstreat- Application to Court. information or matter to be stated in a notice to a respondent, 

QUESTION : Upon the complaint of my client, defendant was 
and see the oases referred to in Sim on Divorce, 5th Ed. 120. 

called upon to enter into recognizance under S. 13 (b) of the In a similar motion upon which an order was made recently 
Justices of the Peace Act, 1927. Defendant has committed a at Wellington, a notice as provided in Bennett v. Bennett, [1931] 

. breach so that the recognizance may be estreated under S. 31 N.Z.L.R. 38, mutatia mutandis, was approved. 
of that Act. What procedure should be adopted to bring the 
application in the Supreme Court ? 

ANSWER : The application for an order estreating the 
recognizance is an application to the Court, and may be made 
by notice of motion. Rule 394 of the Code of Civil Procedure 
states that any application to the Court not required to be made 
by petition may be made by motion. A supporting affidavit 

3. DivOr%-Petition-Soldier-respondent &erseas- Leave to pm. 

would be necessary setting out the various details, and in proof 
teed to hear&g. 

of the matters mentioned in s. 31 of the Justices of the Peace QUESTION : Divorce proceedings by a wife against a husband, 

Act, 1927. who is a soldier serving overseas, were commenced, and an 
order for service made as in A. v. A., [I9401 N.Z.L.R. 394. 
The respondent was served overseas, and at the time of service 

3. Divorce.-Petition-Service- Wife Respondent an Inmate of he signed a form intimating that he did not intend to defend 

a Mental Hospital in England. the suit. The period of four months allowed for filing an answer 
has not expired; but, as the respondent. has signed the form 

QUESTION: A divorce petition is to be filed, and as the re- 
spondent wife is an inmate of a mental hospital in England- 

intimating that he does not intend to defend, is it possible to 

the ground of the divorce petition being that the respondent IS 
proceed now with the hearing ) 

a person of unsound mind-it is necessary to file a motion for ANSWER: In A. v. A., [1940] N.Z.L.R. 394, it WAS held 

directions as to service and for an order fixing the time for the that application to the Court for leave to proceed with the hearing 

respondent to file an answer. Is there any form of special is ne0essary in th?se ‘ase?* However, in an application made 

notice provided in such a case for service on the respondent ? recently at Welhngton m similar circumstances, whem the 

ANSWER : Rule 58 of the Matrimonial &uses Rules, 1943, 
respondent had signed a form intimating that he did not intend 

provides for the mode of service. Rule 9 provides for further 
to defend the suit, the Chief Justice refused an order giving leave 
to proceed until the time for filing an answer had expired. 

A STUDY IN THE HOSTEL. 

Wellington Boys’ 

Institute and 

S. A. Rhodes Home 

for Boys. 

What is the Boys’ Institute? 

It is more than a Boys’ Club, 

IT IS A CLUB WITH AN IDEAL ! ! 

Experience has shown that a certain group of boys are more likely to become delinquent than others. These 
are the boys who have the lea& in home resonroes, and it is here that the Institute is able to help by providing a 
supervised programme for the leisure hours of all boys. The fact %hat its methods enable it to deal with large 
numbers of boys is of the greatest importance in the building of health and strength, the development of vocational 
skills and ambitions, and the growth of character. 

THE PRIBIARY PURPOSE. 
Is to provide Hostel Accommodation for the boy up to IS years of age whose home ciroumstancea are unhappy, 

or for the boy who is just oommenoing work and is living away from home for the first time, and whose appren&e- 
snip wage makes it impossible for him to meet the high boarding rates payable elsewhere. Our boarding oharges 
vary acoording to his earnings, from lo/- to 261. per week, providing parents are not in a position to as&t. 

Further i@&n and booklets, w&e- 
HELP US TO HELP TEEM. GENERAL SECRETARY, W.R.I., 

Tasman Street, WelHn@$on. 


