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PRACTICE: ENLARGEMENT OF TIME FOR SERVICE 
OF WRIT OF SUMMONS, &c. 

A N interesting point of practice was decided by the 
Court of Appeal in Fngland recently in Holman 
v. George Elliot and Co., Ltd., Cl9441 1 All E.R. 

639. Tt relabes to the extension of time for service of 
a writ of summons, which has not been served within 
twelve mont,h of its issue, where the claim was subject 
to the statutory limitation imposed by the Fatal Acci- 
dent’s -4ct, 1846, which prescribes the same limitatiog 
as does s. $ of our Deaths by Accidents Compensation Act. 

On October 9, 1941, the plaintiff’s husband was killed 
in an accident,. Under the statutes mentioned any 
claim arising out of a fatal accident must. be brought 
within twelve months. Two days short of the time- 
limit-namely, on October 7, 1942-the widow’s 
solicitors issued a writ claiming compensation for the 
loss of her husband. Through admittedly grave negli- 
gence on the part of those solicit,ors’ managing clerk, 
no steps were taken to serve the writ on the defendants 
until it was served on October 7, 1943, one day after 
the expiration of twelve months from the date of issue. 

For simplification, we now propose to translate the 
English rules in terms of our own. 

Rule 36 of the Code of Civil Procedure, which corres- 
ponds in all material points with R.S.C. Ord. 8: r. 1, is 
as follows :- 

Where a writ has not been served on the defendant, or any 
defendant named therein, within twelve months from the 
date thereof, the plaintiff may, before the expiration of the 
said period of twelve months, apply to the Court for leave to 
renew the writ, and the Court, if satisfied that reasonable 
efforts have been made to serve such defendant, or for other 
good reason, may order that the original and duplicate writs 
of summons be renewed for six months from the date of such 
renewal, and so from time to time during the currency 
of the renewed writ. 

Rule 594, which reproduces, almost’ without difference 
in wording, R.S.C. Ord. 64, r. 7, provides : 

The Court shall have power to enlarge or abridge the time 
appointed by these rules, or fixed by any order enlarging 
time for doing any act or taking any proceeding, on such 
terms (if any) as the justice of the case may require; and 

. any such enlargement may be ordered, although the applica- 
tion for the same is not made until after the expiration of 
the time appointed or allowed. 

Now, it is clear that the writ in Holman’s cttse had 
cegsed to be in force under the former rule. On Novem- 
ber 1, the defendant company moved to set aside the 
writ on the ground that ib had expired, and the Master 
(who under th% English rule has the power to deal with 
such applicat,ions) ordered that “ the service of the 
writ be set aside on the ground that the writ, having 
been issued on October 7, 1942, was not served on the 
defendants until October 7, 1943, on which date it was 
no longer in force.” 

The plaintiff applied, on January 17, 1944, to the 
Master, asking for an extension of time for the service 
of the writ, pursuant to the rule corresponding with 
our R. 594. He refused that application. An appeal 
was taken to Stable, J., who ordered that the appeal be 
allowed, and that the writ should be renewed for six 
months from the date of its expiry. The defendant 
company appealed from that order to the Court of 
Appeal. Relia,nce .was placed, in particular, in argument 
by the appellant, on the old cases which lay down the 
rule that, where an extension of time would have the 
effect of depriving a defendant of an accrued defence 
under a statute of limitation or its equivalent’, such an 
extension ought not to be allowed. In particular 
he relied upon a decision of the Queen’s Bench 
Division, confirmed by the Court of Appeal in Doyle v. 
Kaufman, (1877) 3 Q.B.D. 7, 340, where it was held 
that the Court has no power under R. 594 (Ord:64, r. 7) 
to extend the time for renewing the writ of summons 
where the &im would, in the absence of such renewal, 
be barred by the Statute of Limitations. 

MacKinnon, L.J., in his judgment, said that counsel 
for the plaintiff had pointed out, and His Lordship 
thought with reason, that Holman’s ca.se was not a 
case where the order of the Court extending the period 
for the delivery of the writ deprived the defendant 
of an a’ccrued right of defence pursuant to the Statute 
of Limitations or its equivalent under Lord Campbell’s 
Act (the Deaths by Accidents Compensation Act, 
1908). The right of defence by the limitation section 
of that statute would arise if the writ had not been 
issued before October 9, 1942. It was, in fact, issued 
two days before the expiry of the twelve months. 



198 NEW ZEALAND LAW JOURNAL September 19, 1944 

The learned Lord Justice said that the sole question 
for decision was, first of all, whether there is a discre- 
tion in the Court under R. 594 (Ord. 64, r. 7) to enlarge 
the time fixed for the service of a writ under R. 35 ; 
and, secondly, if there is such a discretion, whether 
Stable, J., had exercised it rightly. 

His Lordship proceeded to say that he thought it 
was not accurate to say that Doyle v. Kaufman (supra) 
laid down as a settled rule that the Court had no power 
to extend the time within the rule. He thought the 
true view to be, as indicated by Kay, L.J., in a subse- 
quent judgment in Heu:ett v. Barr, [1891] I Q.R. 98, 
that there is a discretion in appropriate circumstances 
though no doubt Doyle v. Kaufman points out circum- 
stances in which it would be wrong to exercise that 
discretion in favour of an applicant plaintiff. Such a 
discretion has been recognized in subsequent cases, 
such as Mahro v. Eagle Star and British Domirkns 
Insurance Co., Ltd., [1932] 1 K.B. 485, where again 
the rule about depriving a defendant of an accrued 
defence under a statute of limitation had been 
relied upon as a reason why no order should be made. 
Greer, L.J., summed up the matter at the end of his 
judgment, when he said : 

Whether the matter is one of discretion or not, it appears 
to me inconceivable that we should make an order which would 
have the effect I have mentioned. It has been the accepted 
practice for a long time that amendments which would 
deprive a party of a vested right ought not to be allowed. 

MacKinnon, L.J., said he thought that &here was no 
rule that the Court or a Judge is deprived of any dis- 
cretion of allowing such an extension of time as was 
involved in the appeal under notice, but that there had 
been an accepted practice for a long time not to exer- 
cise that discretion in such circumstances as were dealt 
with in Doyle v. Kaufman. 

In the circumstances, which we have already outlined, 
two days over the twelve months’ limitation imposed 
by Lord Campbell’s Act were a,llowed to elapse 
before the writ was actually served. In those circum- 
stances, there was a discretion on the part of Stable, J., 
to make the order extending the time. Not only was 
that an exercise of discretion in which the learned Lord 
Justice would not interfere, but it was an exercise of dis- 
cretion which he thought was perfectly right and proper. 

In agreeing that the appeal should be dismissed, 
Morton, J., who, with MacKinnon, L.J., comprised the 
Court of Appeal, considered the wording of Ord. 64, r. 7, 
which, as we have said, is almost identical with our 
R. 594 ; and he was satisfied, for t,he reasons given by 
MacKinnon, L.J., that Doyle v. Ku&an and Hewett 
v. Barr did not deprive the *Judge of a discretion under 
that rule. He added that in Hewett v. Barr, Lord 
Esher commenced his judgment by saying : 

It has been laid down in Weldon v. Neal ( (1887) 19 Q.B.D. 
394), as a good rule of conduct, with regard to the granting 
of amendments, that they ought not to be granted where 
they would have the effect of altering the existing rights of 
the parties. This being the rule with regard to amendments 
of pleadings, the same principle applies still more strongly to 
the case where we are asked to allow the renewal of a writ, 
though by so doing we should deprive the defendant of his 
existing right to the benefit of the Statute of Limitations. 

As Morton, J., read the judgment, he considered that 
Lord Esher was not suggesting that the discretion had 
gone. Similarly, Lopes, L.-J., after referring to Doyle 
v, Kaufman, ended by saying “ In my experience 
the practice as laid down in that case has been followed 
ever since.” There again His Lordship did not think 
that any of the members of the Court of Appeal in 
Hewett v. Barr had intended that there was such an 

absolute prohibition against exercising what appeared 
t,o be a discretion under our R. 594, as had been suggested 
by counsel for the appellant. He himself would have 
exercised the discretion in the same way as had Stable, J. 

It is noteworthy that R. 594 came under considera- 
tion by our Court of Appeal in Wright v. Anderson, 
[1936] N.Z.L.R. 315, on a summons for an order enlarg- 
ing the time for giving a notice under R. 254 of the Code 
of Civil Procedure requiring an action to be tried 
before a jury and enlarging the time for delivery of the 
notice. On appea’l from the order of Ostler, J., refusin.g 
the application, the Court of Appeal, in a judgment 
delivered by Reed, A.C.J., held that no hard-and-fast 
rule for the exercise of discretion under R. 594 ca,n be 
laid down, but each case must be considered solely 
on its merits. We do not propose to deal with ,this judg- 
ment in any detail ; but it is clear that our Court of 
Appeal came to the same conclusion as their Lordships 
did in Holman v. Elliot and Co. (supra), though not 
one of the authorities cit,ed by their Lordships in their 
judgments was referred to either in argument or judg- 
ment in our Court of Appea,l. The compelling authority 
in that Court was the dictum of Bowen, L.J., in Cusack 
v. .London and North Western Railway Co., [lSQl] 
1 Q.B. 347, 349, where he disagreed with the cases 
belonging to the period when stricter views were held- 
e.g., Collins v. Vestry of Paddington, (1880) 5 Q.R.D. 
368, and In re Pilch,er, Piicher v. Hinds, (1879) 11 
Ch.D. 905, 907. 

Similarly, in an earlier decision, Black v. McKenzie 
(No. Zj, [191SJ N.Z.L.R. 235, our Court of Appeal 
decided that the granting, under R. 594, of an order 
for enlargement of time within which to move for a new, 
trial under R. 284, was a matter of discretion, and that 
no specific or fixed or binding rule could be laid down 
as to the grounds which must be proved before such 
order is made ; but the circumstances of each case 
must be considered. 

Recently, in Xtone v. Scaife (to be reported), on a 
motion for a new trial, Callan, J., held, where the applica- 
tion had not been made under R. 284 (“within four 
days after trial “),-in respect of which the time for 
moving runs from the date of the finding of the jury 
and not from the date of entry of judgment by the Judge 
-that the Court has, under R. 594, a discretionary power 
to enlarge the time mentioned in R. 284. His Honour 
thought that, if a satisfactory case could be made out 
on the merits, it would be a proper exercise of dis- 
cretion under R. 594 to enlarge the time. 

. 

Finally, it must always be borne in mind, when 
considering any decisions on the exercise of judicial. 
discretion, that, as Lord Wright pointed out in Evans 
v. Bartlam, [1937] 2 All E.R. 646, 656, a discretion 
necessarily involves a latitude of individual choice, 
according to the pa,rticular circumstances, and differs 
from a case where the decision follows e% debit0 ju&itiae, 
once the facts are ascertained. While the principles 
enunciated in other cases help the Court or Judge too 
in exercising the discretion, in matters of discretion, 
as under R. 594, no one case can be an authority for 
another. This, in effect, is what Chapman, J., indicated 
in 1917 in Black v. McKenzie (No. Z), supra, at p. 242, 
when he said that he strongly objected to the Court’s 
fettering itself by turning a matter of discretion into a 
question of law by means of a set of decisions forming a 
sort of corpus juris relating to a particular subject ; 
but, at the same time, the Court ought to endeavour 
to observe some recognizable principle in acting in 
such matters. .1 



September 19, 1944 NEW ZEALAND LAW JOURNAL ’ 199 

SUMMARY OF RECENT JUDGMENTS. 
NEW ZEALAND HARBOUR BOARDS’ INDUSTRIAL UNION 

OF EMPLOYERS v. TYNDALL AND OTHERS 

COURT OF APPEAL. Wellington. 1944. March 29; June 20. 
BLAIR, J. ; KENNEDY, J.; CALLAN, J.; NoRTmRom,J. 

Industrial flondiation and Arbitration Acts-Award-Ambiguity 
in Terms-Whether such Awarcl invalidated by Statute- 
industrial Conciliation and Arbitration Act, 1925, 8. 89 (1) (2). 

The following provisions of s. 89 of the Industrial Coq- 
ciliation and Arbitration Act, 1925,- 

(1) The award shall be framed in such manner as shall 
best express the decision of the Court, avoiding all technic- 
ality where possible, . . . 

(2) The award shall also state in clear terms what is or is 
not to be done by each party on whom the award is binding, 
or by the workers affected by the award, and may provide 
for an alternative course to be taken by any party,- 

are not mandatory, but directory only, and their exact fulfil- 
merit is not a condition of jurisdiction. 

The case is reported on this point only. 
So held, by the Court of Appeal affirming the judgment of 

Sir Michael Myers, C.J., reported [1944] N.Z.L.k. 43. 

Counsel : Stewenaon, for the appellant ; Solicitor-General 
(Cow&h, K.C.,) for Members of Court of Arbitration ; Qresson, 
for the New Zealand Harbour Boards’ Employers’ Industrial 
Union of Workers. 

Solicitors : Izard, Weston, Stevem?on, and Castle, Wellington, 
for the appellant ; Crown Law Office, Wellington, for the 
respondents. 

In re A.B. (AN INFANT). 

SUPREME COURT. Hamilton. 1944. July 31 ; August 4. 
MYERS, C.J. 

@uardianship of Infants-Consent of Court to Infant’s Marriage- 
One Parent of pregnant Infant refusing Consent to her Marriage 
to Father of her Unborn Child-Factors to be considered-Appeal 
from de&&n of Stipend&y Magistrate-Appellate Court’s 
Duty to deal with Matter anew-Guardianship of Infants Act, 
1926, e. 8 (1) (b). 

In an application under s. 8 (1) (b) of the Guardianship of 
Infants Act, 1926, for the consent of the Court to the marriage 
of an infant, where a person, whose consent is required, refuses 
his consent, and the infant applicant is a girl whose intimacy 
with the man she desires to marry has resulted in her pregnancy, 
the principal factors to be considered are the welfare of the girl 
and the interests of her unborn child. These matters are more 
important than a parent’s refusal, even though the Court might 
consider the refusal a reasonable one from the parent’s point 
of view. Due consideration should be given to such point of 
view, and also to the fact of the proposed marriage being a 
mixed marriage, if that is the case, whether the mixture be a 
matter of race, colour, or religion. 

On an appeal from the decision of a Stipendiary Magistrate 
refusing such consent, the Court must consider the matter &new, 
and,.if necessary, substitute its own impression for that of the 
Magistrates’ Court. 

Reid v. Reid, [1941] N.Z.L.R. 952, sub nom. In re Reid (an 
Infant) G.L.R. 404, applied. 

A pregnant girl between nineteen and twenty years of age 
applied to the Magistrates’ Court for its consent to her marriage 
to the father of her unborn child, who was twenty-two and a 
half-caste Maori, the son of a Maori father and an English 
mother. Their marriage was happy, their household conducted 
on English lines, and their son had received an English educa- 
tion at a primary and a secondary school. The mother of the 
girl consented to the marriage, but her father refused his con- 
sent. The mgistrate also refused his consent. On appeal, 
the Court reversed the learned Magistrate’s decision and gave 
its consent. 

Counsel : cle la Mare, for the appellant. 
Solicitors : F. A. de la Mare, Hamilton, for the appellant. 

SHARPLEY v. WARD. 

SUPREME COURT. Palmerston North. 1944. February 7 ; May 24. 
JOHNSTON, J. 

Land Agent-Commission-Lund Agent authorized to sell Farm 
Property “ on terms appoved by” Vendor-Prospectiue 
Purchaser introduced by Agent but Terms offered not approved- 
Sale to same Person through another Agent able to conclude Sole 
on Terms approved by Vendor-Whether First-named Agent 
entitled to Commission. 

Practice-Judgment-Appeal-Evidence of Defendant not Heard 
in Magistrates’ Court-Cme entirely dependent on Factual 
Evidence affecting Contract between Part&Judgment fw 
Defendant-Whether Non&t proper De&ion. 

S., a licensed land agent, who was duly authorized to sell W. 
farm property “ on terms approved by me [W.],” introduced J., 
who ultimately became the purchaser on terms approved by W. 
W. denied liability on the grounds that, although J. was intro- 
duced by S. and did become the purchaser, the actual sale was 
carried out by another agent, S.‘s authority having in the mean 
time been revoked for the reason, inter alia, that J. was unable 
to secure the required deposit. On claim by S. against W. for 
commission on the sale at the agreed rate, S. sued W. for the 
commission agreed upon. At the conclusion of the plaintiff’s 
case, the defendant moved for a nonsuit, but the Iearned 
Magistrate finding that the plaintiff had put his whole case 
forward, entered judgment for the defendant. 

On appeal from that decision, 
Held, 1. That a revocation of an authority to sell before com- 

pletion of the sale, but subsequent to the introduction of the 
purchaser, does not per se render the introduction abortive. 
If a principal revokes an authority to introduce a purchaser, 
and then, ” building ” on the introduction, completes the 
purchase with the person introduced, he must pay the agreed 
commission or a quantum me&t. 

2. That the authority given by W. to S. was not a limited 
mandate, because the sale was to be on terms approved by W. 
and in any event the person introduced by the agent had become 
the purchaser on terms approved by W. 

Toulmin v. Millar, (1887) 58 L.T. 96, applied. 
Kennedy and Co., Ltd. v. Hannafin, [1929] G.L.R. 43 ; Luxur 

(Eastbowme), Ltd. v. Cooper, [I9411 AX. 108, [I9411 1 All n.R. 
33; Kirkland v. Coulter, [1936] G.L.R. 674; Nigh&n&e v. 
Parsons, [1914] 2 K.B. 621 ; and Bentall, Hwdey, and Bddry 
v. Vicary, [1931] 1 K.B. 253, distinguished. 

3. That, in the absence of evidence on the part of W., S. hiGd 
shown a prima facie case entitling him to commission, and that 
the case must be referred back to the Magistrate for a further 
and complete hearing. 

Quaere, Whether Knight v. Mason, (1912) 15 G.L,R. 300. 
is authority for substituting judgment for defendant in lieu 
of a nonsuit in a case entirely dependent on factual evidence 
affecting a contract between parties. 

Counsel : T. H. G. Lloyd, for the appellant ; McGregor, for the 
respondent. 

,Solicitors : Lloyd and Lloyd, Dannevirke, for the applbt ; 
G. 1. McG’regor, Palmerston North, for the respondent. 

GUARDIAN, TRUST, AND EXECUTORS COMPANY OF ‘NEW 
ZEALAND. LIMITED v. COMMISSIONER OF STAMP 
DUTIES. . 

SBU~;MJE COURT. Wellington. 1944. July 17; August 7. 
, . 

Public Revenue-Death Duties (Estate Duty)-Company Shares- 
Assessment of Value-Coneideratti~ likely to depreciate Value 
of Shares to contemplating Purchaser-Evidence of Experienced 
Sharebroker contra&d with that of Public Accountants. 

In ascertaining for the assessment of death duties under the 
Death Duties Act, 1921, what sum would fairly ,represent the 
shares in a deceased estate if they were turned into,cash at the 
death of the deceased, and, where there is no actual market, 
applying the test of what a man desiring to buy the shares 
would have had to pay for them on the date of the death of the 
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deceased to a vendor willing to sell at a fair price but not desiring 
to sell, the Court may, inter alia, regard the following factors as 
affecting the price that such a contemplating purchaser would 
be willing to pay :- 

(a) Where a company has sustained disastrous losses due to 
State interference in its operations, the possibility of a re- 
ourrence of such interference. 

(b) The possibility of an &crease of income tax of 14s. in the 
pound. 

(c) The necessity for making provision from profits for the 
payment of previous losses sustained by the company. 

In ascertaining the value of such shares, the evidence of share- 
brokers with experience in the buying and selling of shares is 

to be preferred to that of public accountants without such 
experience. 

In re Goldfinch, Tremaine v. Commissioner of Stamp Dutiee, 
[1942] N.Z.L.R. 157, G.L.R. 121, and In re Munro (deceased), 
Turnbull v. Commissioner of Stamp Duties, [1944] G.L.R. 58, 
followed. 

Counsel: Haggard, for the appellant; Byrne, for the 
respondent. 

Solicitors : Findlay, Haggard, Cousins, and Wright, Wel- 
lington, for the appellant ; Crown Law Office, Wellington, for 
the respondent. 

“RULE ,BY REGULATION.” 
Suggested Safeguards. 

By D. J. HEWITT, LL.M. 
-- 

It was interesting to learn that “ Rule by Regulation ” 
was debated in the House of Commons recently, and 
that the Home Secretary agreed to set up a Select 
Committee of the House of Commons “ to examine 
rules, orders, and other instruments, and report to 
Parliament.” The task of t,his scrutinizing Committee 
will be to safeguard the supremacy of the law. The 
Committee will report on whether any “ rules, orders, 
and other instruments ” should be brought to the special 
attention of the House. 

Delegated legislation, which began in England with 
the Reform Movement of 1832, received an enormous 
impetus during the Great War, and was maintained 
with even greater vigour during the post-war years. 
“ A note of warning,” however, was sounded in 1929 
by Lord Hewart of Bury, Lord Chief Justice of England. 
Shortly before “ The New Despotism ” appeared, the 
Lord Chancellor appointed a strong Committee under 
Lord Donoughmore to investigate the legislative and 
judicial powers of Ministers, and to report upon safe- 
guards “ to secure the constitutional principles of the 
Sovereignty of Parliament and the Rule of Law.” The 
Report of the Committee, a happy blend of sound learn- 
ing with practical wisdom, was a State document of 
high authority. Then came a recession in the tide 
of delegated legislation. In 1939, the call to arms 
again sounded, and delegation of legislative power 
again came to the forefront as a measure for meeting 
the exigencies of war. 

The Rule or Supremacy of the Law ,is one of the two 
features which distinguish the British constitution 
from that of foreign constitutions. It has been so 
ever since the eleventh century. Professor Dicey, in 
his admirable treatise on the Law of the Constitution, 
enunciates three distinct yet kindred conceptions of 
this Rule of Law. First, it means that no man can 
be punished except for a distinct breach of law estab- 
lished in the ordinary legal manner before the ordinary 
Courts. Secondly, it means that not only is no man 
above the law, but every man, whatever his rank or 
condition may be, is subject ‘to the ordinary law of the 
land and t,he jurisdiction of the ordinary Courts. Thirdly, 
it means that the general principles of the British constl- 
tution are mainly the result of judicial decisions 
determining the rights of private individuals in par- 
ticular cases brought before the Courts. 

Not gnly in England but in the British Dominions, 
notably Australia and New Zealand, Parliament has 
adopted the practice of delegating legislative power to 

the Crown’. In New Zealand, a list of statutory regula- 
tions recently published showed 208 regulations to have 
been issued in one year under various Acts of Parlia- 
ment . This number, at the rate of four per week, 
emphasizes the extent to which Orders in Council 
regulake the lives of the people as compared with the 
length and number of the Acts of Parliament under 
whose authority these regulations operate. 

It is now generilly recognized that regulations must 
play a part in the conduct of orderly government,. It 
is not possible within the limits of a parliamentary 
statute to define and provide against all possible con- 
tingencies. When a complex subject has to be dealt 
with it is a common practice to provide for the making 
of regulations, because a statute would either be too 
cumbersome and discursive or else require Parliament 
to be sitting continuously so as to effect amendments. 

Into this system there have been creeping for years 
past, many growing abuses. There have been cases 
where Bills have been brought before Parliament in 
a mere framework, and passed into law, leaving to the 
Crown power to make regulations having the force of 
law. Thus, Parliament, by its own methods, dele- 
gates in a greater or less degree its own statutory powers. 
Departments of State are then authorized to make regu- 
lations which rank equivalent to parliamentary statutes. 
The inevitable result is a serious encroachment upon 
the liberty of the individual. For the elected repre- 
sentatives of the people to surrender their rights to a 
small group of public officials, is a state of affairs that 
is contrary to the principles 05 democratic government. 

It is well known that there exists in ‘New Zealand a 
considerable number of statutes*.g., the Transport 
Licensing Act, 1931, and the Industrial Efficiency Act, 
1936-which have dele&ted to public officials, to the 
exclusion of the Courts of law, the power of deciding 
questions of a judicial nature. Usually the only right 
of appeal is to the Minister himself. The matter is 
decided behind closed doors and the Minister can pro- 
tect himself by sheltering behind the public official 
appointed to make a report. A constitutional parallel 
between the wrongs of the Stuart period and the evils 
now manifest in modern democracy may be readily 
drawn by the student of history. Proclamations, licens- 
ing of monopolies, irregular tribunals, and interference 
with the ordinary course of justice all have their counter- 
part in New Zealand to-day. It is becoming 
increasingly common for Ministers qf the Crown to issue 
their own interpretations of regulations in the form of 

. 

1 . 
. 
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newspaper statements, broadcast talks, and even 
Government pamphlets. 

In time of war, some partial surrender of power to 
the Crown may become necessary, but there is grave 
danger that this encroachment upon the rights of the 
individual, and the sovereignty of Parliament, will be 
maintained with the coming of peace, unless vigorous 
measures are taken to counteract it. The question is : 
What is to be done ? That some reform will be neces- 
sary cannot be doubted. 

The following measures are suggested for considera- 
tion as suitable safeguards which would reinstate the 
supreme authority of Parliament as a law-making body. 

First, Parliament should fix the scope of the power 
which it ‘delegates. That is to say, where regulations 
are authorized, the authority to make them should be 
6‘ specific “, and not “ general.” 

Secondly, citizens should have access to the Courts 
of the land to test, if they so desire, the validity of any 
regulations by which they are affected. 

Thirdly, a specially constituted tribunal, consisting 
of three Supreme Court Judges, should be given power 
to suspend temporarily, on application by an aggrieved 
party, the operation of a clause in a regulation, if its 
enforcement might lead to consequences manifestly 
unjust, which the Legislature could never have con- 
templated. 

Fourthly, all forms of legislation should be directly 
under the control of Parliament. A law should be 
enacted prescribing that all regulations automatically 
lapse unless confirmed by both Houses of Parliament 
within say, two months, after the commencement of 
the session following the gazetting of the regulations. 

WORLD SECURITY: INTERNATIONAL JUDICIARY. 
The American Bar Assoc:a!ion Plan. 

By J. S. REID, LL.B., First Secretary to the New Zea,land Legation at Washington. * 
--- 

In the expectant atmosphere created ‘bv the prenara- 
tions for the two t,ripartiti meetings on $Vorld &e&rity 
between the United States, United Kingdom, and 
Russia, and the United States, United Kingdom, and 
China, which will be held in August, the American Bar 
Association has been giving earnest consideration to an 
aspect of international relations which lawyers at least 
think has been somewhat overshadowed by pre- 
occupation with political and economic questions. A 
report has now been completed by a Special Committee 
of the Bar Association which was directed to seek the 
basis for an international judiciary system that would 
prove effective in the post-war world. This Committee 
has now made recommendations to the American Bar 
Association and in particular has asked the House of 
Delegates of the Association to adopt the following 
declaration : 

continue as the highest tribunal of the international 
judicial system and in addition a permanent inter- 
national Circuit Court should be established in the 
capital of every member nation consisting of one Judge 
of the World Court on circuit and one or more Inter- 
national Commissioners. The Judges and Commis- 
sioners of the Circuit Court should be appointed, not 
by Governments as in the past, but by a permanent 
International Conference of Jurists on the norhination 
of national judicial tribunals. The Judge of the World 
Court when on Circuit in any national capital would 
be assisted by the Resident Commissioners acting purely 
in an, advisory capacity. The Commissioners would 
be vested with authority to deal with interlocutory and 
minor matters in the intervals between the terms of the 
Circuit Court and their decisions would be subject to 
review by the Court. 

Whereas, the effective administration of international 
justice is an indispensable element in the maintenance of 
peace: and 

Whereas, there have not been readily accessible permanent 
international Courts for the adjudication of all justiciable 
disputes among nations ; and - 

Whereas, the history of the development of judicial 
tribunals in various nations demonstrates the advantage of 
circuit courts and the service by members of the highest 
tribunals on circuit courts : 

Now therefore be it resolved : 
I. That the Permanent Court of International Justice, 

organized in 1922 at The Hague and known as the World 
Court, should be continued as the highest tribunal of an 
accessible system of interrelated permanent international 
courts with obligatory jurisdiction. 

TI. That a permanent International Circuit Court should 
be established in the capital of each member nation of the 
International Judicial System, with jurisdiction over cases 
against the government in whose capital such Court sits. 
Each Circuit Court should consist of one member of the World 
Court on Circuit and one or more International Commissioners 
assigned to sit with the Court in an advisdrv capacity. 

ICI. That an International Judicial Conference “composed 
of jurists should be called at the earliest practicable moment 
w&h a view to concluding an ‘,‘ Intepnational Judiciary 
Agreement ” based on the Statute of the World Court, with 
such amendments as may be necessary to give effect to the 
foregoing resolutions, and to provide for the prompt 
organization and maintenance of the “ International Judicial 
System.” 

The Committee has also proposed machinery for the 
appointment of judicial officers and administration 
of the Court. The World Court at the Hague should 

The jurisdiction of the International Circuit Court 
would extend to the trial of claims alleging violation of 
international law or treaties against the Government of 
the nation in which the Court sits by nationals of any 
other Government, and also all general international con- 
troversies of a legal nature in which both parties agree 
to give jurisdiction of the Court. The body of law to 
be administer&d by the Circuit Courts will be the Statute 
Law of International Conventions, Customary Inter- 
national Law and the Common Law of the Judicial 
Decisions of the Circuit Court and the World Court. 

The scheme proposed by the Committee would provide 
for permanent judicial conferences which would super- 
vize the administration of the whole international 
judiciary system and elect Judges and Commissioners 
from time to time. It should be initiated by a formal 
International Conference to be called as soon as possible 
after the conclusion of the war. It is also suggested that 
the Conference should foster the study and statement of 
international law by sponsoring and financing research 
and publications by scholars, practitioners, and Judges. 

These propossls are made in an endeavour to give 
some continuity and substance to the International 
Judiciary system which was attempted in the setting up 
of the Permanent Court of Arbitration at the Hague. 
Instead of the ad hoc selection of jurists under special 
agreements, a Permanent Judiciary System is proposed 
whose influence and prestige should be sufficient to eateb- 
lish it firmly as an instrument of international justice. 
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-.’ LAND SALES COURT. 
Summary of Judgments. 

The summarized judgments of the Lands Sales Court, which appear as under, are published for the general informa- 
tion and assistance of practitioners. They are not intended to be treated as reports of judgments binding on the Court 
in future applications, each one of which must be considered on its own particular facts. The reasons for the Court’s 
conclusions in any one appeal may, however, be found to be of use as a guide to the presentation of a future appeal, and 
as an indication of the Court’s method of considering and determining values. 

NO. 15.-McC. TO c. 

Rural Property-Carrying-ca?lacit?/-Value a8 Xon-economic U&t 
-Subdivisional Prospects-Considerat~on a~ Home for Person 
following Limited Farming Pursuits. 

This case was productive of a sharp conflict of testimony 
between the appellant and Mr. W. on the one side and the 
witnesses for the Crown on the other side. The contest centred 
almost exclusively on the question of the basis on which the 
property should be valued. 

With a view to a better understanding of the evidence, an 
inspection of the property was made. It confirmed the testi- 
mony that the property was naturally divisible into three areas. 
First, fronting the road there was an area of some 12 acres of 
good volcanic loam terrace ; secondly, and immediately at the 
rear of this, there was an area of.some 13 acres of light volcanic 
loam which could be fairly described as consisting of sidlings, 
with frequent heavy stone outcrops. Of this area some 9 acres 
were in mixed native bush. On the 12 acres of volcanic loam 
terrace there was good pasture consisting of English grasses 
and some paspalum, but some 2 acres of it was carrying a good 
deal of buffalo grass. On the area of the 13 acres which was 
not covered by bush, there were approximately 4 acres of some- 
what poor pasture, although in the bush itself there was some 
rough grazing. Thirdly, and finally, at the rear of the 13 acre 
area there was an area of 57 acres of clay country. This country 
was in poor pasture and was, admittedly, of much lesser value 
intrinsically than the volcanic areas on the property. 

The Court said : “ The description of the property as it in 
fact exists, suggests very forcibly that the place is not at present 
an economic unit, and the Court cannot but conclude that Mr. 
W., in attributing to it, as it stands, an ability to carry thirty- 
nine cows, one bull and two horses, departed widely from any 
consideration of reality. His anticipation that a herd of thirty- 
nine cows on this property would yield 309 lb. of butterfat 
per cow per annum also seems to exceed the limits of even 
wishful thinking. 

“The truth, as the Court finds it, is that only the 12 acre 
area described as consisting of volcanic loam terrace is presently 
susceptible of being used for dairying purposes. The 13 acres 
of sidlings is too steep and too stony to be capable of much, if 
any, development, whilst the 57 acre area is of poor quality. 

“Any comparison with Mr. B.‘s farm is inutile because the 
‘latter has 50 acres of good volcanic terrace land as the basis for 
his dairying undertaking and for the development of the residue 
of clay land on his property. In fact, the evidence suggests 
forcibly that the existence of a substantial or preponderating 
area of volcanic land which is inherently rich and susceptible 
of development is exceedingly helpful to the successful pursuit 
of dairying in the locality. Of this type of land the appellant 
has only Id acres of real use for dairying purposes, the 13 acre 
area being too steep and too broken up by stone outcrops to be 
of very much value for farming purposes. 

“ The pasture on the 57 acre area is too poor as it stands to 
be of any substantial utility value to a dairy-farmer. In the 
result, therefore, it is obvious beyond question that the property 
is not presently an economic unit and, as it is not contended 
that its use for any other purpose would make it an economic 
unit, the Court has no difficulty in accepting the testimony 
of Messrs. S. and S. 

“ This conclusion raises the question of the value of the pro- 
perty as a non-economic unit. For the establishment of that 
value, the appellant relied upon a scheme of subdivision pro- 
pounded by Mr. W., and upon reference to various sales in the 
locality. 

” Mr. W.‘s subdivisional scheme does not commend itself 
to the Court as in any sense feasible. The property as a whole 
has a character and characteristic which entitled it to a very 
real value, but that character and characteristic the subdivisional 
scheme propounded by Mr. W. would destroy. Besides, there 
is no reliable evidence that any market .exists for the sub- 

- I 

divisional areas proposed. In particular, the subdivisional 
scheme would entail the sale as an exclusive entity of the poor 
clay area of some 57 acres for farming purposes. Mr. W. 
somewhat blithely asserted that this area, reinforced with 
much better volcanic land, cannot be treated as an economic 
unit, so it is impossible to accept the suggestion that the 57 acre 
area alone could be converted into a successful dairying proposi- 
tion. 

“ These findings invalidate the scheme propounded by Mr. W. 
and necessitate that the value of the property should be 
determined as a whole. In that determination the sales of the 
B., B., and S., properties are not of much assistance as the evi- 
dence is that all three of these propertics consist, of the better 
quality volcanic-terrace type of country which is admittedly 
the most valuable in the vicinity. Incidentally, the prices 
realized for those properties go far to support the testimony 
of Mr. S. that the volcanic-lotlm country is, generally speaking, 
worth some 570 per acre. The Court finds difficulty, too, in 
seeing any basis for a proper comparison with the sale price 
of the other properties to which reference was’ made. 

“ The highest value of the property in the opinion of the 
Court lies in its saleability as an attract,ive home for some one 
desiring to follow limited farming pursuits whilst engaged con- 
currently in some other form of avocation. The Court, however, 
cannot but conclude that the Committee assessed a fair value 
for the property from this point of view when it fixed the basic -- ^ .̂ 
value at fB,U25. 

“ As counsel has asked that the Court, instead 
the appeal if it felt itself constrained so to do, 
consent to the sale at s3,025, it therefore adopts that course. 
Consent to the sale at L3,025 is therefore given, provided the 
sale is completed on or before August 20 next, otherwise the 
appeal is dismissed.” 

___- 

NO. 16.-B. TO B. 

Rural Property-Carrying-capacity-Condition of Property- 
Policies of Possible Development disregarded. 

On the hearing of this appeal the appellant presented a case 
very different from the case presented to the Committee. 
Before the latter all parties were agreed as to the carrying 
capacity of the property in terms of dairy cows. Indeed, the 
witness called for the Crown gave credit for a slightly greater 
carrying-capacity than was claimed for the property by the 
appellant’s witness. There was no suggestion that any sheep 
should be carried. The real contest on that occasion centred 
around the question of the labour cost. 

On the hearing of the appeal an attempt was made to establish 
that the carrying-capacity of the property exceeded the, capacity 
originally contended for by one hundred breeding-ewes. In 
other words, it was claimed that, besides carrying all the cows 
the Crown witness said could be carried, it was claimed the 
property would also carry one hundred sheep. It is not without 
significance that the profit from this extra stock would offset 
the labour cost which the Committee by its decision found to be 
unavoidable. The result would be that the production value 
of the property would be increased sufficiently to justify a price 
of $5,300, to which sum appellant’s counsel asked that the original 
sale price of $5,820 should be reduced. 

The Court said : “ The recital of the history of the proceed- 
ings demonstrates that the sole question before the Lorut is 
whether the property can carry one hundred breeding-ewes in 
addition to the herd of milking cows which the appellant had 
formerly contended represented the limit of its capacity. 

“ The Crown witness’s description of the areas of soil types 
comprised in the area is more flattering to the property than the 
description given by the appellant’s witness, Mr. Lb The latter 
describes the area ss containing 75 acres of volcanic land, 91 
acres of heavy clay, and 77 acres of lighter clay. 
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“ The Crown witness describes the place as follows : First, 
&n INBE of some 96 acres of warm brown loam ; secondly, an 
8re8 of some 45 acres of poor, heavy clay ; thirdly, an area of 
some 60 ecres on medium clay superimposed on heavy clay; 
and, finally, 41 acres of fair, brown loam on medium clay. The 
zgsof 96 a.cres is, he says, mostly terrace lands, with.easyslopmg 

. It is all ploughable. The area of 45 acres is, it ia said, 
sour lend which has in parts reverted to manuks. It is easily 
ploughable, but requires ploughiug, fallowing, liming, and 
manuring. 

“ Of the 60 acre area some 40 acres, it is said, are in manuka 
end light bush, whilst the balance of 20 acres is in poor pasture, 
This area is, most of it, capable of being ploughed. Of the 41 
acre area, approximately 30 acres are warm, useful land, easily 
ploughable.; 3 acres are comprehended in a somewhat wet 
creek ; whilst the balance of 8 acres consist of poor clay sidling 
lying at a somewhat steep angle. 

“ Mr. L., having himself some land of the same description 
as the poorer clay area of the appellant’s property, says that by 
stumping, manurmg, and ploughing these poorer areas can be 
induced to produce profitable crops of swedes. 
the area as not absolutely poor. 

He regards 
One can only judge Mr. L.‘s 

testimony that work of this description is necessary to make 
remunerative what he describes 8s 77 acres of lighter country. 
That this area should be made profitable seems essential to the 
est8blishment and maintenance of the carrying-cepacity of 
which Mr. L. testifies. That seems the only proper conclusion 
to be drawn from his evidence. 

Mr. V. also seems to anticipate that a good deal of agricultural 
work is necessary to establish and sustain the carrying-rapacity 
at the level suggested by the appellant. On the other hand, 
the Crown witness is not only satisfied that a herd of 70 cows 
represents the maximum profitable carrying-ea,pacity of the 
property, but, in the light of his latest inspection, is inclined to 
change his view by somewhat reducing the capacity. 

“ It is 8 truiem to say that any property of sufficient 8er’e8@ 
if subjected to intensive cultivation and developmenti c8a be 
brought to a cerrying-capacity much in excess of its normal 
capacity. 

” The condition of the property being what it is, what has to 
be determinad is what an averege efficient farmer would be 
able to carry upon the land, The results of any unusually 
progressive or unusuelly expensive policy of development and 
improvement cannot be regarded. Judging from the terms 
upon which he is purchasing, it is highly improbable that the 
proposed purchaser of this property would embark upon any 
such policy anyhow. 

. 

“ This statement of the position renders inappliceble the 
policy of development which Mr. L. and Mr. V. both seem to 
envisage as necessary in order to make the place terry the 
one hundred ewes. In any event, the Court hss no evidence 
that their policy is one usually or generally adopted in the 
loc8lity, and so none that it would be a policy to which an 
average efficient farmer would resort. On the contrary, the 
evidence is th8t Mr. L. is unusually efficient. It would seem, 
therefore, that judged by the proper standard, the carrying- 
capacity of the property does not exceed that which the Crown 
witness and the appellant’s own witness before the Committee 
agreed represented its maximum, 

“ The Committee, in fixing the basic value at 24,200, allowed 
8 very reasonable margin for 8ny feetures by reason of which 
the appellant is entitled to heve the productive value incre8sed. 
The Court is not disposed to disturb that finding. On the con- 
trary, having regard to the totality of the evidence, it is satis- 
fied that the finding was proper 8nd just. 

“As the appellant may desire to proceed with the proposed 
sale, the Court, instead of dismissing the appeal, will give oon- 
sent to the sale at 24,200 if the sale is completed by August 20 
next, and consent to the sale is given accordingly. If the stile 
is not completed within the time limited, the appeal is die- 
missed.” 

NEW ZEALAND LAW SOCIETY. 
_. ._ ~- Meeting of Council. 

A meeting of the Council of the New Zealand Lew Society 
was held on Friday, June 9, 1944. 

The following societies were represented : Auckland, Messrs. 
A. H. Johnstone, K.C., J. B. Johnston, W. H. Cocker (proxy), 
and J. Stanton ; Canterbury, Messrs. R. L. Ronaldson and A. W. 
Brown ; Hamilton, Mr. A. L. Tompkins; Hawke’s Bay, Mr. 
E. J. W. Hallett ; Marlborough, Mr. G. M. Spence ; Otago, Mr. 
J. C. Rutherford ; Southlend, Mr. T. V. Mahoney ; Taraneki, 
Mr. N. F. Little ; Wang8nui, Mr. A. B. Wilson; and Wel- 
lington, Messrs. H. F. O’Leary, K.C., A. M. Cousins and G. G. G. 
Watson. 

Mr. A. T. Young, Treasurer, was also present. 
Mr. H. F. O’Leary expressed his regret et being unavoidably 

&sent from the Annual Meeting and thanked the members for 
reelecting him 8s President. 

The President also expressed regret at the death of Mrs. 
Rains, who had for many years prior to her retirement, ected 
8s Librarian and as Assistant Secretary to the New Zeelend 
Lew Society. 

Obituary.-Mr. R. McVeagh : The President, before commenc- 
ing the business of the meeting, referred to the de&h of Mr. 
McVesgh, who had been a member of the New ikeland Law 
Society and also for many years a member of the Council of 
Lew Reporting. Mr. McVeagh had been highly thought of 
in the profession, and the news of his death would be received 
with deep regret by all. 

Disoiplinary Committee.-At the meeting held on May 4, the 
following resolution was passed : 

“The Disciplinary Committee expresses its deep regret 
at the death of Mr. Lusk, a member of the Committee since its 
inception, and records its great appreciation of the very 
valuable service rendered by him during his term of office.” 

Economic Stabilization Emergency Regulations.--This matter 
had been again brought to the attention of the Attorney-General, 
end the reply was still awaited. 

Claims against the United States Government and Members of 
Their Forces.-The President reported that the Secretary and 

’ he hsd waited upon the Attorney-General with a view to expedit- 

ing some satisfactory arrangement in these cleims. The 
Minister agreed to further consider the matter. 

The Secretary drew ettention to the fact that a settlement 
h8d been arrived at in England and referred to the following 
extract from the Solicitors’ Journal :- 

“ After Mr. Eden’s announcement in the Commons on 31st 
March that a settlement had been reached on the difficult 
question of deeling with civil claims against members of the 
U.S.A. Forces in this country, 8 detailed statement ~8s 
oirculeted on the subject. This says that for some time paat 
’ training end manoeuvre claims ’ (arising chiefly out of 
damsge to crops, &c.) and claims arising from damage caused 
by eircrsft crashes have been settled by the British Govern- 
ment on behalf of the United States Government 8s a matter 
of reciproc81 aid. Arrangements, including collision egree- 
ments, were originally mttde with the United States authori- 
ties here for settlement of other claims arising from torts 
committed by members of the United States Forces, but 
these proved incompatible with United States lew end prac- 
tice, and lapsed last autumn. Although in consequence, 
some claims have been delayed, the United States Claims 
Commissions have since settled satisfactorily large numbers. 
These commissions, which are governed by United States 
18~ and practice, were not, however, authorized to treat 
judgments of the British Courts as binding upon them, and 
were subject to a financial limit of $5,000. Other arrange- 
ments were therefore necessary, and with the co-operation 
of the United States Government, 8 settlement has now 
been reached in regard to claims arising out of (a) traffic 
accidents, (5) accidental shootings, (c) e&dental explosions. 
(d) loss or damage to chattels in requisitioned premises occu- 
pied by United States Forces under arrangements made 
with the departments of H.M. Government, (e) certain other 
incidents (practice gunfire, fires in billets, kc.) where H.M 
Government would in certain circumstances accept res onsi- 
bility had members of H.M. Forces been involved. 8 leims 
in these classes against members of the United States Forces 
on duty will be settled on the following lines : Claims arising 
from torts committed on or after 20th March, 1944: H.M. 
Government will settle al1 such claims ae a matter of 
reciprocal aid. They will be dealt with by the British Ch$ma 
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Commission, just as claims against, members of H.M. Forces 

in the United Kingdoin would be. British law and practice 
will apply, and claimants dissatisfied with an award can sue 
the defend&t as if he were a member of H.&I. Forces, any 
judgment so obtained being satisfied by H.M. Government, 
in the same manner as judgments obtained in comparable 
circumstances against British Service members. Claims 
arising from torts committed before March, 1944: The 
British CIaims Commission could not assume responsibility 
for settling the considerable accumulation of such claims 
without serious prejudice to its other work. Except claims 
for more than $5,000, which will at once be taken over by tEe 
British Commission, the U.S. Claims Commissions will COTI- 
tinue to investigate and settle all claims in this class. con- 
sulting the British Commission in order to c’nsure uniformity 
of treatment. H.M. Government will, hou ever, u ldcr,take 
responsibility for making as a matter of reciprocal ‘aid all 
necessary payments, including the payment. of any Court 
judgments. This will make possible the reinstatement 
of the collision agreements and will greatly facilitate the 
rapid disposal of these claims. These arrangements will not 
apply to claims arising from torts committed while off duty. 
The U.S. Commissions will continue to deal with such claims 
and make awards in appropriate cases.” 

It was pointed out that in Auckland the matter was considered 
to be of some importance and urgency. 

It was decided to again see the Minister in the matter and to 
point out the urgency of some decision being arrived at,. 

Translation of Native Processes.-It was stated that the Tara- 
naki Society was not satisfied with the present position and 
asked that further representations be made to the Minister 
with a view to seeing whether some amelioration of the position 
could be obtained. The view was expressed that it was un- 
likely that objection would be raised by the Natives, and 
suggested that provision could be made to the effect that where 
desired the Natives could ask for a translation. 

Time for Sealing Probate.--It was pointed out t,hat the request 
made by the Law Society to the Rules Committee in 1942 that 
the time for sealing probate be extended hail .now’been ‘given 
effect to in R. 5 of the Supreme Court Amendment Rules, 19i4, 
amending the time from one month to two. 

Ad Yaiorem Duty on Purchase of Properties by Soldiers.- 
The following letter was received from the Auckland Society : 

“ This matter was raised by a practitioner at the Ann$al 
General Meeting of this Society, and it was a recommendation 
to my Council that representations be made to the appropriate 
quarter that the ad valorem duty on purchases of property 
by soldiers be considerably reduced. It was pointed out 
to the meeting that representations had already been mzde 
by the New Zealand Society without result, but it was felt 
that the matter should be again pressed in view of the fact 
that certain other organisations were making representationa 
to the Government for a reduction. 

“ I am, therefore, directed by my Council to ask you to 
place this matter before your Council, and to state that my 

,C?uncil favours a reduction in the duty.” 
It was decided fo support the views of the Auckland Society 

and to bring the matter to the attention of the Minister. 

Rehabilitation Act, 1941.-The following report was sub- 
mitted by the Conveyancing Committee :- 

“ We have considered the question raissd in tho letter 
received by you from the Rehabilitation Board, and we 
recommend as follows :- 

“ (1) That in respect of the formation of Limited Corn. 
panies the charges should be two-thirds of those 
set out in Ruling No. 47 of 24th September, 1937, 
with a maximum of ;E15 15s. 

“ (2) That in respect of debentures the charges should be 
two-thirds of those set out. in Ruling No. 52 of 24th 
June, 1938, with a maximum of $10 10s. 

“We understand that the normal maximum advances 
which will be made by the State Advances Corporation to 
Returned Servicomon will he %3,900 in case of advances on 
the security of land and 5500 in case of advances on the 
security of busineaxos. 

“ Under the suggostod srale the fee on the formation of a 
.company with a nominal capital of $500 would be SlU 10s. 
tid the maximum of $15 15s: would be reached in the case 
of a company having a nominal capital of g2,OOO. Likewise 
the fee in respect of a debenture securing $500 would be E4 4s. 
and the maximum of 510 10s. would be reached in the case of 
a debenture securing ;E1,300. 

“ The concessions already recommended by the .Sooiety 
in respect of transactions under the Rehabilitation Act hay? 
been as follows : 

*‘ (1) In respect of transfers, the charge to be two-thirds 
of th8 Law Society scale charge, with a minimum 
fee of fl 11s. 6d. in case of a Memorandum of Transfer 
and E2 2s. in any other case (Ruling No. 80 of 18th 
September, 1942). 

“ (2) In respect of mortgages, the charge to be the State 
Advances scale less 20 per cent. with the existing 
minima, the maximum charge to be E7 7s., provided 
that this amount does not include charges for collateral 
security (E7 7s. is 80 per cent. of the charge in respect 
of a mortgage securing about $2,700). 

” The Committee is of the opinion that the concessions n&w 
suggested in the cases of companies and debentures are in 
line with those already recommended by the Society in -re- 
spect of transfers and mortgages. 

“It is to be noted that while the Stamp Duties Depart- 
ment, is to waive the fees payable in respect of incorporation 
of a company and those payable in respect of registration and 
stamping of mortgages, no concession has yet been made by 
the Government in respect of ad valorem duty on transfers.” 
On the motion of Mr. Stanton the scale was adopted. 

Divorce : Filing Petition.-The followibg letter was received 
from the Canterbury Society :- 

“ I enclose a copy of a letter which has been received by 
my Council and at a meeting held yesterday I was directed 
to send to you a copy of same so that your Council could con- 
sider the advisability of endeavouring to get the procedure 
altered.” 

Enclosure : 
“ Quite recently this office has filed a petition in Dunedin 

and the petitioner and her corroborative witness travelled 
to the Supreme Court, there to give evidence upon an un- 
defended petition. In another case, where a petitioning 
husband’s wife had left for Auckland, a special applio&on 
was made for an order for change of place of hearing upan 
the grounds that the petitioner filled an appointment *A.,- y _ 
which made it most inconvenient for him to visit AuoklanL 

“Difficulties of expense, waste of time in travel, snd 9. 
-’ t, 2~ 

expenses of corroborative witness again e,rose. An ankr for 
change of place of hearing was made, which, of course, involved 
the payment of additional costs. 

” The above steps were the result of the decision of Mr. 
r 

Justice Northcroft in Huzctable v. Hzcztable, [1943] N.Z.L.R. 
466. The head-note to that case reads as follows :- 

“ ‘A petitioner in divorce is not at liberty to file his 
petition in any office of the Supreme Court that he chooses. 
By analogy R. 4 of the Code of Civil Procedure should apply, 
and he should file the petition in the office of the Supreme 
Court nearest the respondent’s residence, in the district in 
which the respondent resides, subject to an application 
under R. 50 of Divorce rules if the circumstances require 
it. He&and v. Hedlund ((1914) 33 N.Z.L.R. 1493; 16 
G.L.R. 692) not followed.’ 
“ &m’s Divorce Law and Practice, 5th Ed., #at p. 113, has 

the following note :- 
“ ‘ Place for Filing of Petition.---A petition may be filed 

in any Registry of the Supreme Court, without regard to 
the place of residence of the parties : He@und v. Hedlund, 
(1914) 33 N.Z.L.R. 1493 ; 16 G.L.R. 692. This has been the 
accepted practice since that decision was given, but see, 
however, the recent decision of Huxtable v. Huxtable, 
[1943] N.Z.L.R. 466, G.L.R. 329, where Mr. Justice North- 
croft found himself unable to accept the view of Stout, C.J., 
in Hedlum? v. Hedlund, and held by analogy, R. 4 of the 
Code of Civil Procedure should be applied subject to an 
application under R. 50 (now R. 33) of the Divorce Rules 
if the circumstances require it. The matter remains for 
determination how far other Judges will adopt this de- 
parture from long continued practice.’ ” 

“ The new rules make no relevant alteration on the subject. 
As to the place of trial, see RR. 32 and 33 ; and as to the 
place for (a) filing and (b) hearing other applications in the 
suit, see the notes to R. 2. 

“ It appears to us that the rule should be altered to accord 
with the principles of judicial safety in personal causes ; 
simplicity, avoidance of unnecessary expense and litigation, 
and of convenience.” 
It was decided that the matter should be taken up with the 

relevant authorities. 
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1N YOUR ARPlCWAlR-AND MINE. 
I RJ’ SCRIBLEX. 

T& late Lord Atkin.-Lord Atkin, doyen of the 
English judiciary in poiut of years of service as a Judge, 
died recently-aged seventy-six. Of Irish parentage, 
he was born in Brisbane, Queensland, his father being 
a member of the Queensland Legislative Assembly. 
He left Australia in early childhood and was educated in 
England. He was called to the Bar in 1891. Small in 
stature and quiet in demeanour, he was slow in acquiring 
a practice commensurate with his real talent ; but when 
his abilities were once recognized success came quickly. 
He built up a leading practice in the Commercial Court, 
taking silk in 1906. In 1913, aged forty-five, he became 
a lTudge of the King’s Bench Division. Six years later 
he was appointed a Lord Justice of Appeal. In 1928, 
on the retirement of Lord Atkinson, he was promoted 
a Lord of Appeal in Ordinary. In all, he served for 
thirty-one years as a Judge, eclipsing all English records 
since that of Lord.Mansfield who was Lord Chief Justice 
for thirty-two years. In every way Lord Atkin was a 
great lawyer. In the words of the Solicitor-General 
(Maxwell Fyfe, K.C.) he brought to legal problems 
“ that rare gift, seen only once or twice in a legal 
generation, of constructive intuition which operates 
after learning and analysis are exhausted.” Lord Atkin 
regarded the law as a living and common-sense thing 
and his judgments reflectsed a virility of outlook and 
breadth of view beyond the common. By his death 
England loses one of the greatest of her Judges of the 
maent oentury. 

Children Concession Clause.-Blair, J.‘s suggestion, 
made from the Bench at Wanganui, that larger families 
might be encouraged if leases were to include provision 
far a reduction in rent in the event of a child being born 
-to the tenants, is hardly likely to be viewed with great 
favour by landlords or to cause a demand for new 
precedent books. Nevertheless, optimistic conveyancers 
may find it interesting to speculate upon how they 
would frame such a clause if called upon to do so, and 
~what safeguards they would attach to it. Apparently, 
in the actual case referred to by the Judge, the clause 
-provided for a reduction in rent of f10 a year “ on a 
child being born to the tenants.” From a landlord’s 
point of view language to that effect might prove 
expensive if the tenants should happen to be LMr. and 
Mrs. Dionne ! 

Appointments to Magisterial Bench.-The qualifica- 
tions for appointment as a Magistrate are prescribed 
by s. 7 (3) of the Magistrates’ Courts Act. 1928 : 

A person shall not be appointed 8 Magistrete unless- 

(a) He is 8 barrister or solicitor of the Supreme Court 
of not less than five years’ standing ; or 

(b) He has been continuously employed 8s an officer of the 
Justice Department for 8 period of at least ten ye8rs, 
and during such period employed for not less than 
five years 8s the Clerk of 8 Magistrate’s Court, and 
is 8 berrister or solicitor. 

The ,profession has never approved of this provision, 
a’nd it has always claimed, and rightly so, that there 
should be one, and only one, qualification for the 
&g&racy-a sufficient period of actual practice in 
the law. Accordingly, the profession has always urged 

that appointments to the Magisterial Bench should be 
made only from those who have been engaged in private 
practice for not less than the period referred to in the 
section. Mr. A. E. Dobhie, who has recently been ap- 
pointed a temporaxy Magistrate, is a solicitor and has 
had long experience as a5 Clerk of Magistrates’ Courts 
and as a Registrar of the Supreme Court, but he has 
spent all his working life in the Justice Department 
and has never engaged in private practice. At present 
his appointment is for three months, expiring 
next November. If the real object of ths temporary 
appointment is simp1.y to fill a vacancy pending the 
filling of the permanent position from the ranks of some 
of the practising profession at present serving with the 
forces, there is much to commend the course that has 
been adopted. If, however, the intention of the Govern- 
ment is to appoint Mr. Dobbie permanently at a later 
date, or to so extend hi.s appointment from time to 
time as to make it, in effect, permanent, the matter is 
one for strong criticism. The Minister of Justice should 
be asked to state ex$citly the Government’s intention 
in the matter. 

The Yielding Disposilion.-In Fender v. M&may, 
[1937] 3 All E.R. 402, the House of Lords, by a majstity 
of three to two, held that a promise to marry made after 
decree nisi, but before decree absolute, was not contrary 
to public policy. The late Lord Atkin was one of the 
majority. His judgment is a classic, and that part of 
it which deals with Wilson v. Carnley, [1908] 1 K.B. 720, 
contains a p&icularly bright passage. Wilson v. 
Car&y was a case of a promise to marry alter the de&h 
of the promisor’s spouse, and, commenting on the 
judgments in that case, Lord -4tkin said : 

The Judges 8ppear to have thought that a promise made 
in such circumstances tended to c8use immoral reletions. 
They mey be right. Speaking for myself, I really do not 
know whether that result would follow 8s 8 rule. I ten only 
say that, if the 18dy yields to 8 promise with such en in- 
definite d8te, she is probably of 8 yielding disposition, and it 
would eppear difficult to predicate that immorality is either 
facilitated or accelersted by the promise, 

Spontaneous Wit !-When MacGregor, J., was at the 
Bar it used to be said that some of his most spontaneous 
witticisms had been carefully noted on the margin of 
his brief during his preparation for trial. Accordihg to 
Gilchrist Alexander in his The Temple of the ATineties, 
a somewhat similar spontaneity often attached to some 
of the best jokes of Darling, J. Here is his comment 
on Darling’s humour : 

Give him 8 breech of promise, society scandal, or good old 
libel or slander case and he prinked and plumed himself on 
the Bench. Sometimes he came away with 8 delightfully 
genuine impromptu, but, 8s 8 rule, his most generally admired 
impromptus came on the second day of the trial. . . . At 
the end of his career I saw Derling sitting 8s a member of 
the Privy Council. It is one thing to jest when you are 
cock of the walk. It is quite another matter when you are 
surrounded by other 8nd bigger roosters. Darling’s jests 
did not go down in Downing Street. 

Incidentally, The Temple qf the Nineties oontains an 
inimitable sketch by Theobald Mathew of Darling, J., 
rebuking the usher for checking the laughter ilk Court ! 
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LAND .AND lN&iE TAX PRACTICE. -- 
Recent Tax Cases. 

Higgs v. Wrightson (H.M. Inspector of Taxes), [I9441 1 All 
E.R. 488.-The appellant was the owner of agricultural land, 
where for a number of years he had carried on business as a dairy- 
farmer. There were statutory provisions under which the 
Minister of Agriculture might make grants in respect of the 
ploughing-up of grass land and bringing it into a state of cleanli- 
ness and fertility. The appellant ploughed up a certain area, 
and the Minister of Agriculture was able to make a grant of 
e662. The question to be decided was whether the grant 
ought to be included as a revenue receipt in the computation 
of the farming profits, or as a capital receipt ? 

For the appellant, it was said that the ploughing-up of the land 
effected either a capital improvement or capital depreciation, 
and that in the case of the area which he ploughed it did in fact 
effect a capital depreciation. It was further represented that 
the grant ought to be regarded as a contribution towards the 
capital expenses incurred in buying tractors, Floughs, harrows, &PC. 

It was held by Macnaghten, J., that the ploughing grant 
must be included as a receipt in the compensation of the 
appellant’s farming prqfits. 

Thompson (H.M. Innspector of Taxes) v. Magnesium hkktron, 
Ltd., [19$4] 1 All E.R. 126.-For the purpose of manufacturing 
magneiium, the appellant company ascertained that chlorine 
was a necessary chemical, and the company intended to produce 
the chlorine by a process which yielded caustic soda as saleable 
a by-product, or purchase manufactured chlorine. They negoti- 
ated with I.C.I., Ltd., to supply the chlorine, but the price was 
prohibitive. The appellant company therefore decided to 
prepare the chlorine and incidentally obtain revenue from the 
sale of the caustic soda by-product, but at this stage I.C.T., 
Ltd., did not wish to have opposition in the caustic-soda market. 
I.C.I., Ltd., then made two agreements with the appellant 
company : (a) For the supply of chlorine ; and (b) to the effect 
that the appellants should refrain from entering the caustic- 
soda market ; and that, so long as the appellants observed 
this covenant, I.C.I., Ltd., would pay to the appellants com- 
pensation at an agreed rate for the loss incurred as the result 
of their abstention from the manufacture of chlorine and caustic 
soda. 

The question for decision was whether the payments receivable 
by the appellants under agreement (b) were trade receipts. 

It was argued for the appellants that if the periodic payments 
made to them under the agreement were taxable at all they were 
not part of the receipts of the appellants from the exercise of 
their trade ; that the payment was for a restriction and nothing 
else ; and that a sum of money cannot be a receipt of a trade 
and fall to charge unless the trade is truly the source of the 
payment. 

After considering and discussing the submissions made for 
the appellant company, Lord Greene, M.R., concluded his judg- 
ment by saying : 

“ The probbm, as I see it, is to be solved in a very simple 
. A &anu?acturer of magnesium desires to obtain a 

% contract for the supply of chlorine which he requires 
in manufacturing his magnesium. He gets that contract 
by entering into a complicated arrangement under which 
he agrees not to manufacture or be interested in the manu- 
facture of chlorine or caustic soda, that undertaking being 
qualified, so to speak, by a payment made to him to cover 
either the whole or a part of the loss that he incurred by not 
manufacturing chlorine or caustic soda. When the whole 
thing is linked up together, it must be regarded, in my 
opinion, that one of the terms under which he was to get 
his contract was the incurring of a liability under the covenant, 
minus the benefit of this payment. Regarded in that way 
the payments ‘seem to me to be trade receipts, just the same 
as if, in order to get a contract for the supply of chlorine, 
they had entered into some collateral bargain, under which 
they incurred expense. Here they are getting their chlorine 
on terms under which with one hand they give away their 
covenant, and with the other at the same time they get 
these payments. That appears to me to stamp them with the 
character of trade renoipts, and, in my opinion, the assess- 
ment was rightly mado under case 1, and the appeal fails.” 

Associated Insulation Prodwts, Ltd. v. H. Colder ( H.M. 
Inspector of Tazes), [ 19441 1 All E.R. 533.-The appellant 
company was the beneficial owner of a number of shares in a 
corporation formed in United States of America. On December 
15, 1936, the American Corporation declared a dividend but by 

a further resolution provided that the distribution of the 
dividend should be in the form of a certificate of indebtedhess 
to’ the shareholders payable on January 1, 1940, with interest 
thereon at a fixed rate until payment. The appellant compan,y 
contended that it was assessable to income-tax in respect of this 
dividend in the year in which the dividend was declared. 

It was held that the company was assessable in respect of the 
dividend in the year in which it was actually paid. 

The editorial note states that the point is small but important. 
If it were held that the assessment could be made at the timo 
of the declaration, an assessment might be made upon a sum 
which was not ultimately received, since it is quite possible 
that the company might find itself unable to fulfil its promise 
to pay, or able to fulfil it only in part. 

Glasson (Imp&or of Taxes) v. Rougier, [I9441 1 All E.R. 
535.-Mrs. Rougier, who was an authoress, received in respect 
of certain novels royalties under a number of agreements with 
her publishers. Subsequently, being desirous of raising a sub- 
stantial sum of mopey, she entered into a further agreement 
which annulled previous agreements so far as three of her novels 
were concerned, and Mrs. Rougier granted exclusive rights to 
publish those three novels for a sum of L750 payable in three 
instalments. 

It was argued that the sum of E750 was capital. The Crown 
relied on the principle that the $750 paid was a sum paid in 
computation of annual sums which would have been “ income ” 
from the profits or emoluments derived from the vocation of an 
authoress. 

Macnaghten, J., held that the $750 was income, and not a. 
capital sum. 

Building Constructors v. Commissioner of Taxes. (Soutkn 
Rhodesia), (1941) 12 South African Tax Cases, 182.-The 
appellants entered into a contract for the erection of.buildinga,‘ 
it being a condition of the contract that 10 per cent. of the 
consideration should be retained for a period of three months 
after the completion of the work. The buildings wad-. 
pleted in February, 1939, and in terms of the con-t the 
retention money was paid over in June, 1939, and was i+u&d 
in an assessment of tax on income derived during the ysu 
ended March 31, 1940. 

The appellants objected on the grounds that the moneys 
retained had accrued to them during the year ended Mareh 31, 
1939 ; alternatively that there had accrued to them during 
the year ended March 31, 1939, the present value as at March 31, 
1939, of the sum payable three months after the completion 
of the building. 

After reviewing the facts, Hudson, J., said : 
“ It will thus be seen that the first ground of appeal 

depends on the application of the words ‘ has accrued to or, 
in favour of any person ’ appearing in s. 9 (1) of the Income 
Tax Act. The meaning of these words has been considered in. 
various cases ‘decided in the Courts of South Africa. In 
Lategan v. Commissioner for Inland Revenue, Watermeysr, J., 
defined them as meaning ‘ to which he has become entitled.’ 
While this meaning was adopted by Wessels, C.J., in Corn- 
missioner for Inland Revenue v. Delfos, De Villiers and 
Stratford, JJ.A., in the course of their judgments in the latter 
case, expressed the view that ‘ accrued ’ means ‘ due and 
payable.’ If the latter view is correct, then, the appellants’ 
first ground for appeal must fail. Though there is much to be 
said in favour of applying the meaning ‘ due and payable ’ 
to ‘ accrued ‘-particularly the use of the former expression 
in s. 10 of the Act-I propose to adopt for the purpose of this 
case the meaning enunciated in Lategan’s case. The question 
as to when appellants became entitled to the retention money 
of E941 19s. depends on the construction of the contract 
governing the erection of the buildings in question. . . . 
In my opinion then the sum of 8941 19s. did not accrue to the 
appellants till after the 31st March, 1939, and was rightly 
taken into account in arriving at the income of the appellants 
for the year ended 31st March, 1940.” 

Inland Revenue Commissioners v. Terenoe Byron, Ltd., 
[1944] 1 All E.R. 608.-The Crown appealed from the decision 
of Macnaghten, J., reported in [1943] 2 All E.R. 415. The 
facts were summarized, ante, p. 71. 

The Court of Appeal affirmed the decision of Macnaghten, J., 
and held that, notwithstanding its destruction, the destroyed 
theatre remained “ capital employed in the business ” within 
the meaning of the English provisions. 
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1. Mortgage.-V&&on of Mortgug&Mortqagor Trustee- “ IT’.IS, HER&BY .AGREED AND DECLARED th& the 
Mo’dification qf Pernonal C’oz.enant. exe&&n of this rurintion shall not operate by way pf tioG@ion 

QUESTION: My client, E.F., is trust& in the estate of A.B., to, r&+e t&e es&e of A.B., deceased from its p%sent ,lia- 

deceased, who mortgaged his land to C.D. The mortgage is ljility under the said memorandum of mortgage as ;herebp 

overdue and arrangement has been made for an extension of varied nor to impose any separate or personal liability upon 

the term for another three years. Will it be safe for my cl&t F,.F. for the payment of the moneys secured ‘by tlie, &id 

just to execute the usual statutory memorandum of variation tiemorandum of mortgage as hereby varied PROVfDED 

under the Land Transfer Act, or should a special covemnt be AhWAYS that nothing in this paragraph hereof conta&d or 

inserted, expressly limiting my client’s personal liabilitg to the implied shall be deemed to release or excuse E.F. from Jiebility 

assets of the deceased ? should E,F. have committed such a breach of his duties as 

ANSWER : (a) It would be unsafe for your client just. to execute 
executor or trustee of the said estate as would enable the 

the usual statutory form : G’ozcer v. Cosnford, [ 19<)7] N.Z.L.R. 
morbgageo to obtain a judgment against him for loss suffered by 
th 

1178,. G.L.R. 357, which discloses a remarkable difference of 
e mortgagtie as a result of such breach.” 

judlclal opinion ; see also article in (1944) 20 N.Z.L.J. 29, and The short claure in Hope v. Fuhlic Trustee, [1943] N.Z.L.R. 

Chdatl’s Conveycmcing in New Zealand, 318, 319. 
::98, G.L.R. 257, has also stood the tent. 

The following clause has been used in practice :- --- 

“ AtiD IT .I,5 HEREBY DECLARED that these presents 
have been executed by the said E.F. as trustee of the will of 
A.B. deceased and that accordingly his liability under the 

2. Probate anb. Administration.-Letters of Administration 

personal covenant herein expressed or’implied shall be limited 
Widower’s Application,-- No Children, but Next-of-kin. 

to take effect only in respect of the assets of the said A.B. deceased 
QUESTION : Where an application for letters of administration 

which shall be got in by the said E.F. as such trustee and any 
is made by a widower, there being no children, is it necessary 

execution or other proceedings on any judgment obtained 
to supply any details as to next-of-kin in the affidavit support- 

against the said E.F. in any Court of law in respecl of &he ihg the.motion ? Form 37 (affidavit to lead grant of administra- 

obligations herein expressed or implied shall be directed only tion to a widow or widower) set out in the Schedule to the 

against the assets in the estate of the said A.B. deceased and in 
Code of Civil Procedure, does,not indicate that this information 

nc, c&e against the personal private estate of the said E.F.” is required. 

.&ternatively, the following might be considered more ASWWER : Yes ; such information is necessary : see Re Winded- 
Eppropriate :- bum, [191’Q] G.L.R. 351. 

A. STUDY IN THE HOSTEL. IT IS A CLUB WITH AN IDEAL ! ! 

Wellington Boys’ 

Institute and 

S. A. Rhodes Home 

for Boys. 

What is the Boys’ Institute ? 

It is more than a Boys’ Club, ! 

Experience has shown that a certain group of boys are more likely to become delinquent than others. Thege 
are the boys who have the least in home resources, and it is here that the Institute is able to help by providing a 
supervised programme for the leisure hours of all boys. The fact that its methods enable it to deal with large 
numbers of bbys is of the greatest importance in the building of health and strength, the development of vocationrtl 
skills and ambitions, and the growth of character. 

THE PRIMARY PURPOSE. 
Is, to provide Hostel Accommodation for the boy up to I$ years of age tihose home circumstances are unhappy; 

or for the boy who & just commencing work and is living away from home for the first time, and whose apprenWs- 
ship wage makes it impossible for him to meet the high boarding rates payable elsewhere. Our boarding charges 
vary according to his earnings, from lo/- to 26/- per week, providing parents are not in a position to assist. 

Purther inform&on and booklets, write- 
HELP US TO HELP TEEM. GENERAL SECRETARY, W.B.I., 

Tasman Street, Wellin&on. 

t 
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