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THE WORD “ CHILD” IN ,STATFJTES. 
- -- 

‘F y+ng pf the wart “ chi!d ” or “ childxe~ 
as used III a statute, or m a ~111, or in a deed, is 
eluswe. As has been pointed out,, it has often 

194.5. provide8 that in t,he event of “the deeath of 8 
child in the lifetime of R man or woman dying intest&, 
the child or childron of such child shall take his or her 
parent’s share.” Here, there is no limitation on the age 
of the “ child ” or “ children,” nho, aa contemplated, 
have been parents, and May be even grandparents. 
The purpose of the &at&e IS to regulat,e the descent 
of property, and the context shows t,ha.t the word 
“ child ” or “ children ” in the se&m meana legitimate 
issue of the first genera&m unlimited as to age. 

beet construed in tvo different senses in the same 
instrument. Broadlv speaking, the term has no absolute 
or fixed meaning in iar. Where used in a statute, it 
is to be cnnstrued by giving its primary meanmg, 
-” & person under the age of twenty-one years “- 
as applied to the subject-matter. But there may be 
very strong ground, derived from the context or reaon, 
why it should not be 80 construed : per Lord E&her, 
,X.l%., in Eowz.sey Local Board v. Nonarch Investment 
BzliZSng Society, (1859) 24 Q.B.D. 1, 5. or, to put 
it another way. in the words of Wigram, Y.C., in 
Dmer v. &am&r> (1843) 2 Bare, 2i5, 282 ; 67 E.R.. 
114, 117, the general principle of construction applies, 
namely, that the vord must be given its primary 
meaning, unless there are any words by which that 
sense may be controlled, or anyt-th:ng in the context 
shoring that t,he word is intended to be used in a 
secondary sense, or some extrinsic fa&s and circum- 
stances, which 8how th8t the word “ child” could not 
have been used in its only proper sense. 

In general, the context determines the apt meaning ; 
and, with a change of context, that meaning may be 
modified or extended from time to time. While from 
1895 onwards, the word “child,” 88 used in Part III 
of the Infants Act, meant a child under fifteen years 
of age, it was amended in 1939 to mean “a person 
under the age of twenty-one yews.” The word, as 
used in the Child Welfare Act, 1926, which originally 
meant a boy or girl under the age of sixteen years, 
w&s amended in 1927 to mew one under the age of 
seventeen years. In the Destitute Persona Act, 1910, 
the word ” child ” means any person under the age of 
sixteen years, unless a different intention appears. 
In these examples, the term “child ” is used in contra- 
distinction to that of a person of more than a particular 
age. But, in some st&utes, the meaning is not found 
so awily. 

We nolv take three illustrations to show the rules of 
construction, to which we hiLve referred, applied to the 
meaxing of the word ‘I child ” as used in statutea. 

In one sense, we are all children, 98, in the appropriate 
context, the word may denote persons of all agee. 
Thus, S. 48 of the Administration Act, 1908, which is 
&ill in force in respect of persons dying before J8+mU~y 1, 

The word “ child” w&8 used simplicifer in certain 
statutory regulations, and a question of ita meaning 
was raised in Rodger v. Varey, [1942] 1 -411 E.R. 567. 
Lord Caldecote, L.C.J., at p. 568: s&id that a definition 
w&s unnecessary in the billetmg regulations under 
notice, and that, in the ordinary use of the Er&iah 
language, a girl of fourteen years of age is a “ child.” 
He added that it ~88 not open to the Nagiatr&tes to 
find otherwise. They were wrong in supposing that 
they must be supplied with it definition before they 
could find & young person a child. What they bad 
to do really ‘R&S to use their common tense, and apply 
& word which is perfectly well understood in its proper 
and ordinwy meaning. His Lordship w&s asked to 
express mme opinion a8 to when a person ceases to be 
a child. He said : “ I do not propose to embark upon 
that voyage, which might take one into very remote 
places.” 

Where, however, there is no exprese definition in 
a statute, and no limitation &a to age, we may be driwm 
from the actual context to ascertain the purpose or 
object of the enactment ahich may 80 control the 
primary meaning as to set up & secondary sen8e of 
meaning. In Rwzp v. Lubbock, [1920] 1 K.B. 253, 
to cite an example, a Transport Order provided that. 
the sum of &pence w.%s payable in respect of each 
extra person carried, and it said “one child, or if there 
be more than one, two children under t,b.e age of ten 
count,ing as one person.” Avow, J., in holding that the 
word ” ohild,” a8 there used, &d not include an infant 
in arms, said that when he looked at the object and 
purpose of the regulations, it w&s clear to him that the 
object T*&S to provide that the person who occupied 
an extra seat in the conveyance should be paid for; 
and, he added, the presumption w&s that an infant in 
arms did not ocoupy any seat or place in the con- 
T3p*LX. 
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When the word “ child ” is used in legal documents, 
it meens, @ma $zcie, a legitimnte child. “The law 
does not oontemplate illegitimacy. The proper des- 
cription of a legitimate child is “child” said Lord 
Denman, C.J., in Reg. v. To&g Inhabitants, (1845) 
7 Q.B. 596, 600; 116 E.R. 614. But, in some cases, 
B consideration of the context may require giving to 
the word ” child ” a wider meaning so &s to in&de 
both, legitimate and illegitimate. 

In E. v. 8.; (1915) 34 N.Z.L.R. 785, the word 
‘I children ” in s. 33 of the Family I’rotection Act, 1908, 
was held t,o mean only legitimate children ;’ and it, 
required statutory authority to extend the meaning 
to include iUegitim&+ children : Statutes Amendment 
Act, 1936, Y. 16. So, too, the word ‘. children I’ in s. 24 
of the Property Lan Act, 1908, has no application to 
illegitimate children: In. re S. R. H., Public Twstee 
v. B. F. II., [1936] S.Z.L.R. 757, 780. And the word 
” child” and the word .’ children” in s. 49 of the 
Administration Act, 190X, was beld t,o mea a legitimat,e 
child or legitimate children: In r-6 Thormu, U’inch 
Y. Pdlic Trustee, [.19X5] S.Z.L.R. 555, 559. (That 
section has been repealed in respect of persons dying 
on and after January 1, Ml5 : Administration Amend- 
ment Act., 1944, s. 12 cl), and provision is made for the 
inclusion of illegitimate children BS descendant.s under 
certain conditions.) 

sotwithstanding the foregoing cases, t~he context, 
of a statute may enlarge the meaning of t.he word 
chiidren, even where used without any extension, to 
include illegitimate children. In WooZwic)L Gnio?z v. 
Fu&zm C&n, [IQ061 2 K.B. 240, 246, 

ae [the appellant’s rounrei, reiied upon the tscllniua, rule 
Of km that the word ” chi!d ‘. or ‘I elliklren ” means a l&i- 
mate Child or legitimate chikhu, and that meantig musr 
p&a ,a& be given to the word &enerer it 0CC”IS in e 
statute. It is. Of course, true that that is only prim &ic 
the meaning ta be given to the word, and that & mdez meaning 
may, in the case of Sume statutes. be given to it. so ss to in- 
oh& a* ilk&Mate Child or illegitimta children, where tllac 
meaning is more COnmn&llt with the meming of the steL*ute. 

In Howis v. Britmmic Asmmzwx Co., Ltd., [1931] 
2 B.B. 125, Macliinnon, J., as he then was, applied 
this statement of the law v-hen interpreting a section 
of a statute which had as its object insurance for pro- 
vision for the funeral expenses to which parent,s and 
others are put on the deat.h of children and relatives, 
and wherein the word “ child ” w&s used sir&iciter,~ 
His Lordship said, at p. 131 : 

Where there is no term in a statute placing an express 
limitation upon the word ii child” as used the&n, 
and nothing to extend a wider me&ning to the t.erm, 
the s?nse in which it is used must be considered and the 
context exwnined to ascertain whether there is any- 
thing to limit the primary or general meaning of the 
word. As generally used in a statute, it mea- a per- 
son under the age of twenty-one years. Thus, in the 
Guardian&p of Infants Act, IQOS, and the Divorce 
and Matrimonial Causes Act, 1925: the term “ child” 

or “ children ” aa there used, is always taken as referring 
to persons under t,he age of twenty-one years. This 
follows from the inference t,hst when questions of 
guardianship and custody are in issue these statutes 
would necessarily refer t.o persons with whose custody 
and guardianship the Courts are noxmally concerned. 
On t,he other hand, there may be good reasons, from 
nature and object, of the statute it&J, for limit.ing 
the meaning of the word “ child ” to prevent extra- 
ordinary results arising from adherence to the primary 
meaning of the word ‘<child,” and, consequently, 
while avoiding an:7 absurdity; for inkrpreting the 
word in a. special sense corisonsnt with bhe statute itself. 
In this v&y, to avoid an ,absurd result, a more rational 
meaning may be gixvsn to the word. 

An instence of t~he avoidance of the extraordinary 
resuit which would follow if t,he word “ child ” a,s used 
in a statute were not limited to children who are infants 
in law is given by t,he recent decision of the Court of 
Appeal in In re Co&n, [1945] 1 All E.R. 559, a.ff. on 
app. [I9451 Ch. 3TZ. The Satwalization Act, 1870 
(now repealed) provided in s. 10 (5) ihat where the 
father or widowed mother obtained a certificate of 
naturalizstion in the Lnit,ed Kingdom, 

every child Of muoh fat&Y or mother. aho &ring infancy 
hw3 hmome resident with such father or mother in &ny part 
of the United Kingdom, shall be demed co be & naturslized 
Hrirish subjet,. 

The applicant. NBS born in Roumania in 1867, and went 
t,o England in 1891, with his parents, with whom he 
continued to reside there until 1912. In April, 1910, 
his f&her was granted a certific+te of naturalization, 
and the applicant clsimed t.hat, although he was then 
over rwenty-one yeas of age, he ‘became natumlized 
by virtue of s. 10 (5) as the result of the grant to his 
father of a certificate of naturalization. In the Court 
of first .instance, Cohen, J., said that the question 
depended on the meaning of the word “ child ” in the 
section. The meaning of the word, which is of ambiguous 
import, must in evecy case depend on the context in 
which it appeared, and Iiis Lordship came to the oon- 
elusion t,hat t,he word “ child ” or ” children ” as used 
in E. 10 mea.nt an infant child or infant cbiidren, as a 
change of nationality invokd an important change 
of stat& on which a person of full age vps~ entitled to 
make h,is own decision. 
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As t,o the words “ during infancy ” in R. 1G (5), Lord 
Greene was prepared to decide the appeal on the 
footing that they were redundant. 0” this point 
du Parcq, L.J. (its Lord d” Parcq t.he” was) agreed, 
but Xorton, L.J., preferred to express no opinion. 

In Carlta’s case, all the members of the Court agreed 
with the judgment of the Court of first instance, having 
regard to the c$e ridiculous resultv which would 
follow from a”~ other oo”struct,ion of the word “ child ” 
as used in bhe”subseotio”, that a person whose “ation- 
ality of origi”.was foreign might find himself, after he 
became of full age, and perhaps years later, becoming 8 
British subject wit.hout a,ny act, or volition of his own. 
Those results were avoided by limit,i”g the meaning 
of the word “ child ” t,o infant child. 

Finally, there must be R necessary word of vnming 
t,hat CDS~Y on the construction of aiils. wherein the 
meming of the word “ child ” is of importsuce in the 
proper interpretation, are of no assistsnce i” construing 
t,hst word BS used in statutes : CoZp,na~~ Y. Birminghwn 
Ocemw.rs, (18Sl) 50 L.J.K.C. 92, !>3. Thus, while the 
word ” children,” as used in a will. ha8 often been co”- 
strued as me&&g “ dcacendanta,” or a6 inclwling 
gra”dchildx”, Biaokbur”, J., in Xnmd v. Xaam, 
(1874) 43 L.JXC. 62, i” holding that the word 
“children” in a stittute did not include gand- 
children, said that the rule as to the construct,io” of 
a-ills has not bee” extended to the oonstructio” of 
statutes. In P~ulieng v. l’~~Lic Trule~; [:922] X.Z.L.R. 
1021, Reed, J., held that the word “ children ” in Y. 33 
of the Family Protection Act, 1908, hag to be given its 
primary mea”m”g, as there 1s “othilq: in the statute 
which justified discarding that meaning, or estendirg 
it to include grendchildren. 
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v. ATTORNEY-GENERAL AND OTHERS. 
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MOTOR COLLISIONS WITH OVERTAKEN 
PEDESTRIANS. 

A Consideration of tpe Law, and Alleged Usage. 

A fruitful source of arcidont,s t,o pcd&ria,ns is t,hc The importance of t,ho matter ie enhanced by the 
praoticc, indulged in by men?, of walking along the faot that there is no distinct,ion in Fey Feakand bekeen 
roa.dway wit.h back +,o overt&ng traffic. The danger negligence its the fomdation ot cw11 iiability and 
i5 accentuabed at, night by any uf the fa,ct.om of dark negligenoo as tbr fond&ion of criminal lia.bility : 
clothina, a met night. OP bitumen road surfa~aco. ,i. v. Slmy, [1931~ X.Z.L.R. 217. 

R,ecentlg at Gisborrm t)he C:rand Jury returned a 
No Bill in respeot of an indictment, agamst a. motorist. 
for negligent driving at night ii snch a mse, after being 
charged by the presiding Judge t.hat to his mind the 
depositionsdisclosed no evidence of negligence. Accovd- 
ir.g to the newspaper report, t,hc road was bitumen 
surfaced and the clot.hing of the pedest~rians dark. 

Motorists, a-ho are also all pedestrians at times, 
will sympathize with this view, and would consider 
that it is based ox common sense to a considereble 
degree. The prevalence of this .type of case and the 
issues misised just$fs a close examnation of the position 
jn law. 

It. secm~ convenient to consider the law as apply- 
ing first to podostrians, and then to motori&. 

(a) The Pdrst~ian. From the point of view of 
the podeestrian. there is no definite statute-!mv in this 
country. He is required to keep to the footpath “as 
much as is practicable ” when “ a reasonably adequate 
footpath is available ” : R,eg. 2i of the Traffic Regula- 
tions 1936 (Serial Xo. 1936/W.%). Apart from the 
difficulty of deciding P-hat is the meaning of ” as much 
as is practicable” and “ reasonably adequate foot- 
path ” i.n any C&IS, the effect of this requirement in 
negligence proceedings is considered later in this art,x~le. 
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Under para. (a) of the New Zealand RowA Code 
the pedestrian is enjoined “ where no footpath is &vail- 
able, keep to the edge of the roadway, and, if you hare 
& reasonably clear view ahead. keep to your right of 
the roadway ” ; but this road code does not in itself 
purport to have any force in law, nor has it any legal 
effect except so far 8s it repeats the provisions of, 
inter &a, $he above Traffic Reg;llations, 1936. In 
this respect, the New Zealand Road Code differs from 
that of Great Britain: 888 20 and 21 Geo. 6, c. 43. 

According to ~Bmen 0% Negligence, 4th Ed. 6% 
in England the “ custom or law of the road is that 
foot passengers take the right-hand ” side of the road 
‘I and this is judicially reco,@ed without r-oaf.” 
No authority is cited for this statement. The writer 
has made considerable search for any other anthorative 
reference to this “ custom or law of the road ” and, 
although he, cannot claim that his search was exhaust- 
ire, he has not been able to trace any other support 
for it at all. Under “ Custom or Usage ” in 10 Bals- 
bury’s Lams of England, 2nd Ed. 64, there is reference 
to the uwge of drivers or riders keeping t,o the left, 
when meetmng, but no mention of&road usage for pedes- 
trians. In Browne’s Law of Usages and Customs t~here 
is a reference at p, il corresponding with that in I-lals- 
bury, again with no reference to pedestrian usage ; 
simibwly in Taylor 0% E&mm, 12th Ed. 6. In the 
several British cases examined by the arit,er for the pur- 
poses of this article and dealing vlth collisions with over- 
$ken pedestrians, no reference is made to any such 
usage. It seems almost that Homer inthis case must hare 
nodded,~and that the sentence in Beuez containing tibs 
statement should be limited in its application to the 
usage for vehic!es and horses. In any case a usa.ge so 
little noted bv legal aut,horities in the country of its origin 
wonld be on&~ to have iudicial effect in this countxv. 
even if the road “conditions were the same ; but a&& 
the conditions are quite different. The pratice of 
pedestrians making along a road on their right side has 
its main value on straight open roads. It may be 
be posit,ively dangerous on that type ofroad (so common 
in &SW Zealand, but less common in Britain) which has 
frequent bends and a steep bank of cliff on one or both 
of the sides. The point has been dealt with by the 
writer at length because,in Cooper v. Symes, [1929] 
G.L.R. 463, the preseat Cbief Justice referred to t.he 
above statement in Bean, and while declaring that for 
the purpose of that wee it was not neoessary to 
decide whether the custom was in force in ?jew 
Zealand, he indicated that this may have to be 
decided in a later appropriate case. 

So far as common law is applicable, it appears that, 
while there is aill obligation that a pedestrian take reason- 
able care in his use of the road ( &z&s v. McRinwa, 
[1933] N.Z.L.R. 153), the fact that he is making along 
8, road with his back to oncoming traffic does not 
in itself demonstrate lack of cizre: Cooper v. Symes 

vehicle. Under Reg 17 (1) of the 1936 regulations, 
it is an offence to drive & motor-vehicle “at such a 
speed that the vehicle cannot be bro%ht to a stand- 
still within half the length of cleaz roadway ” risible 
ahead, with an ercept,ion to meet, the case of one motor- 
vehicle folloaing another. That a pedestrian is & suh- 
stantial object and that the roadway in front of & 
motorist is clear only up to & pedestrian on it, and 
not further, appear to be matters of course. l’here- 
fore, the duty of the motorist under the regulations 
is obrious-namely, at night ,subject t.o the above 
exception, he should drive at, no greater speed than 
will enable him to stop within at least half the distance 
of clear vision provided by his lights. When the 
night is rainy, or when other causes reduce the normal 
penetration power of the lights, Reg 17 (1) makes 
it obligatory that speed should be reduced accord- 
ingly, 80 that t.he requirements of the regulation may 
be complied with even under the adverse conditions : 
See Dicimm v. IV-hi&, [I9313 S.Z.L.R., 849, and the 
.nnxported case, Page v. Rich~ada and Drapw, as set 
out in Tort v. G. FV. Chitty and Co. LM. (1933) 149 
L.T. 261 at p 263. Therefore, it teems that a motorist 
who overtakes and injures a, pedestrian would find 
it difficult to escape a charge laid under one or other 
of the above regulations. 

Xevertheless, the fact that n breach of the regnla- 
tions has been committed does not of it.self provide 
assnmnce that & charge involving negligence would 
succeed at law, even leaving out of consideration 
the well known whimsies of jugmen in this class of 
motoring case. A review of the law on this point would 
provide an article in itself. The position is summarized 
in Mazengwb’s Negligence on. the Higkway, 260, as 
follows :- 

,j-j 

(b) 2% Colorist. The motorist at night when over- 
taking pedestrians has two requirements to consider 
which, if ignored, should create difficulty for him in an 
action founded on negligence, or proceedings in which 
negligence. is an ingredient. Under Reg 7 of the Traffic 
Regulations 1936, ae amended by Reg 5 of Amend- 
ment Xo. 1 (Serial No. 1939/76), he is required to 
have headlights on his vehicle which are of suffioient 
power to make “ substantial 0bject.s ” clearly risible 
to a driver of normal vision for 150 ft,. in front of the 

It seems evident that bhe requirements for motor- 
rehicles to display good headlight,s at night and for the 
driver so to regulate his speed its to be able to stop 
within at least half t.he range of risibility proTided 
by those light.8, we in accordance tith reasonable 
usage or pract.ice on the highway. They would figure 
among the accepted precautions of the “ordinary 
prndent main” (who so often makes his synthetic 
bow in negligence cases), irrespect,ive of the existence 
of positive laws on the subject. The same considerations 
apply also to the requirement mentioned earlier that 
a pedestrian keep to~the footpath “ as much as practie- 
able ” when it. is “reasonably adequate “_ 

Nevertheless, it has been held by highest authority 
that “ negligence is a question of fact not of iaa ; each 
case must dwend on its own facts : there is no ride 
of law which in every ease disqw&s a motorist from 
recovering damages where he had run into a st&mary 
unlighted object ” (and presumably makes him liable 
for such damages in similar case); Ostler, J., quoted 
with ;~pproral in the Privy Council appeal decision 
Stia~t v. &mock, [1940] N.Z.L.R. 424, 428. While, 
therefore, one is tempted t,o assume a prima f&e 
case of negligence against the motorist &en he collides 
with an overtaken pedestrian, and this is borne out 
by sewxal cases (wide Dickson v. Whhife, Pasp v. R&hard8 
and Draper (mpra), and ,liazengwb’s &g&gence on 
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on the Hilighwcq, 259, 280, notes (i) (j) ), each case must 
be dealt with on its own facts. Perhaps one may 
respectfull) extend the diclwm of Oatler; J., quoted 
above, by statin: that there is no rule of law which 
in every case nukes a m”t,orist liahle for damages 
when he collides with im “vertiil;en pedestrian. On 
t,he nther hand, it appears from exanlination of the law 
and authorities, as outlined in t,his article, that A Judge 
would give very gmvr convideration to the circum- 
stances and ho would weigh t,hrm nith t.he utmost 
“are, before directing a jwy in f&vow of a drirer 
whose vehicle has collided with an overtaken pedesrrian. 

With ,reference to t,he last ~entenre quoted from His 
H,onoor’s judggmcnt, it is worth recalling the provision 
of s. 4 (1) (P) of the ‘Police Offences Act, 19’77, whioh is 
iLs f”llowa : 

In xview of this provision, it seems unlikely that the 
usage referred to by His Honour has any present 
application in this oountry. Although not r&vat 
to the main subject of this article, the ease is mentioned 
its being of interest in connection with a usage of the 
rmd other t,hitn those already considered. 

LAND SALES COMMITTEES. 
Revocation of Orders. 

-- 
By c. c. CI1aLmEa.s. 

9 Land Sales Committee‘s power to revoke its con- 
sent order, aft.er it becomes a Court order under s. 20 (2) 
of the Serricemen’s Settlement and Land Sales Act, 
1942,, where there is no a.ppeal, which was taken for 
granted in In Y 9 Prop& Sale, Lee to Taylor, /I9153 
N.Z.L.R,. 217; came up for definit.e decisiqn in In re a, 
Proposed Sale, Fisher to Pitman, [1946j X.Z.L.R. 61; sub 
wnn.F. top., ante, p. 10, where the judgment la,rsit down 
that B Committee has such power, but that it has no 
such power where there has been an appeal to the 
Court from the Committ&s consent order. This 
latter differentiation will be discussed later. 

The reasoning of the Court may be summarized as 
follows : 

(1) A Committee’s consent order, There there is no 
q,peal. wbioh becomes a Court, order under s. 20 (2), 
remains: in ewxm3, a Committee’s order. It is an 
order of the Court “only by adoption.” There is, 
rrcc”r$ingly, nothing ” radical in the executive instru- 
ment which has power to make an order being given 
t” revoke that order “. 

(2) Apart from s. 52 there is, by c”nm~“n law, power 
in a Co.& t” alter its judgment or order before, but 
not r&w, it has been perfected, that is filed and sealed. 

(3) A Committee, as a “judicial tribunal,” can, 
a”““rdingly, by that c”mm”n law rule, alter its order 
np to the point of time when it is sealed by the Court, 
and to limit $L-e power of a Committee, under s. 52, 

to that point of time is “ to imlmte to Parliament 
an intention to commit ii&f to 2 nugatory 
proceeding," which cc is impossible.” 

(4) The language of s. 52 (2) refers to & Court order, 
and not merely a Committee’s order ; and, the j&g- 
merit state: 

(.5) ii That t.he right (of revocation) is unlimited in 
point of time anterior to settlement, and so may Ieave 
parties to suspended transactions in some measure of 
jeopardy, is an inescapable consequence.“ 

The following comments on t.he judgment are sub- 
mitted with the greatest respect to the Court, and 
mainly for the purpose of showing the need for the 
amendment of s. 52 : 

(oj If, as th? Court holds: s. 52 empowers a Committ.ee 
to revoke a Court order, then there does not, appear t” 
be anything in t.he language of s. 52 to limit that right, 
as the Court does, to a Court order, where there has 
been no appeal. It would seem to follow, iogically, 
t.hat if s. 52 is not limited to a Committee’s consent 
order before its is seal@ by the Court, then it extends 
to every Court orderer, even one made after sppeai, 
because the evidence on appeal may not reveal material 
faot.s whioh ahadd have been submitted to the Com- 
mittee. Jloreover, there are probably appeals which 
are later abandoned, where the Court merely dismisses 
the appeal and confirms the Committee’s order. In 
essence the Court’s order, in these ciroumst,ances, is 
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still a Committee’s order, and yet, by the judgment, 
s, 52’ is inoperative, although matters may short17 
afterwards come to light showing that the Committee’s 
initial consent was obtained as the result of misleading 
statements, 8.x. 

(b) The reasoning, set out in para. (3), supa, is, 
with respect, based on a misconception. A com- 
mittee’s order (the Committee not being a Conrt 
of record, and not having a seal) is “ perfected” when, 
ruder 8. 20 (1) it is signed by the Chairman, or by & 
member, of the Committee, and filed in the Court. 
and, at the time of filing, the persons “ affected by the 
xder ” &re notified by the Committee of such filing. 
Once filed, time for appealing runs, which confirm6 
the fact that the Committee’s order has already been 
perfected. The subsequent sealing, where there is no 
&ppeal, is the act of, and something done in, the Court, 
with its oxvn seal, and thereafter the Court itself cannot, 
under the common law rule, alter the order. Hence, 
s. 52 was necessary, if a Committee w&s to have power, 
after it had filed its order in the Court, to alter, dr 
revoke, that order up to the point of time it was sealed 
by the Court. 

(c) With regard to the language of 8. 52 (2), if, as is 
submitted, the preceding subs. (1) refers to a Com- 
mittee’s consent (order) granted under 8. 50, t.hen 
subs. (2) must, it is submitted with respect, refer to the 
same consent order, and this removes whhatever difficulty 
the interpretation of subs. (2) might, of itself standing 
alone, present. Subs. (1) says, “to whom consent has 
been granted under thiv Part of this Set,” namely 
Part III, of whioh s. 50 is a portion ; whereas a Com- 
mittee’s consent order becomes merged in, or is re- 
pleaed by, a Court order under 8.. 20 and 21, of Part I 
of the Act. Hence, subs. (1) appeus to refer 
definitely to a Committee’s consent order remaining 
ils,such. The object of s. w2 (Z), it aould seem, is not 
to allow the Committee’s order, filed in t.he Court. 
to lie there and automatically become, in from seven 
to ten days, merged in an effect,ive Court order under 
8. 20 (2), which aould be bound to happen where the 
applicant for consent had made misleading statement.a, 
&c., because he would not be appealing. To prevent 
that the purpose of s. 52 (2), it is considered, is to 
impose an obligat.ion on, and to give authority to, 
the person in whose f&vow the Committee has granted 
consent, to upiift that consent from the Court before 
it is sealed and the transsotion validated. If  the fore. 
going, thus far, is correct, the words in 8. 52 (2), 
“shall not enter into oomph& or proceed aith the 

transaction ” could mean that the person to whom the 
Committee has granted consent is not to attempt 
to carry the matter further in any wag. 

(d) With regard to the effect of revocation (para. (5) 
apra), & sound reaon why, it is considered, s. 52 w&8 
not intended to give jurisdiction to a Committee to 
revoke a Court order is the effect of revocat,ion as set 
out ins. 52 (3). I refer to the words, ” the Committee 
may by order revoke the consent, which sh& themupon 
be deemed not to have been obtained.” The effect is 
t,wofoid; the revocation iu immediate in its effect! 
and at the 8ame time the transaction is rendered 
illegal. It is strange, also, that revocation, which is 
serious, takes immediate effect ; but the effect of the 
Committee’s initial consent order is suspended until 
there can be an appeal. 

I f  this rerocation tLpplied only to the Commi~tee’s 
consent, after it was granted under 8. 50 and after it 
was filed in the Court, but before it w&s sealed there 
by the Court. the fact that the revocation tookimmediate 
effect would merely be placing the applicant in the 
88me position as if the application had originally been 
refused under s. 50, before the tranaxtion had been 
validated by & Court order; but leaving him with a 
right to appeal from such rerooat.ion order. It is 
reasonable to assume that subs. (3), of s. 52, was 
directed to that position. The result is, however, 
alarming, if, as the judgment holds, 8. 52 applies to 
& Court order, because, when the Court order is made, 
the transaction is legalized. Then, on revocation of 
that order, the prior legality is converted into illegality 
until, and, if, there is an appeal, which may not be heard 
for several weeks. On the appeal, if t,he revocation is 
set aside, legality is again restored after 8, period of 
illegality ! In the case of “suspended transactions” 
revocation will produce more oomplicated results, as 
this eraniple will show : A. agrees to sell a farm to B. 
for E&000, with $500 deposit, balance in 5 >-ems. 
Consent is applied for and granted by means of a Court 
order nnder P. 20 (21.~ B.. knowing he has the finance 
to complete in 5 years, forthwith erects buildings, 8-o., 
costidg El,OOO. Just prior to the expiration of the 5 
years, the Committee, under s. 52 as int,erpreted, 
revokees the sale, by reason, of misleading statement.s, Bc., 
by the vendor, and, on appeal, thisis sustained. 

Obviously 8. 52, as nom- interpreted, needs to be 
amended by circumscribing the posers of revocation 
by a Committee, in order to eliminate some of the 
serious uncertainties connected with trsnsaotions under 
the Act. 

DEATH OF TENANT. 
Effect on Stat&n Tenancy under 5. 16 of the Proper@ 

Law Act. 

The question is sometimes aeked: Ia a. tenancy, to 
w&h 8. 16 of the Property Law act, 1908, applies, 

& stetutory tenanoy under the Fair Rent& Act, 1936. 

determined by the death of the t,ensnt ? 
In respect, to the latter, it has been held under the 
English Rent Restriction legislation that the right 

It aas held in S&&g& 7. 4larsh; (1938) 1 X.C.D. of & statutory tenant is a mere personal one and cannot 
85, that it did not so det.ermine, and the great weight be transmitted by will: John L&bond and Sons, 
of authority appears to support this view. -4 tenancy Lfd. ‘F. T’incmf, [.1929] 1 K.B. 6Si. A contractual 
pf +$e k+$ re+red tp @ the question is different from tenancy on the other hand is a different matter. In 
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The other members of the Court concurred. 

In New Zealand. the Legislature: and not the Court, 
dealt with t,he question of tenancies of indefinite dura- 
tion, by enacting 6. 16 of the Property Law Act, 1908. 
-4s w&s said by Edwards, J., in Tad v. .Mc&aiZ, (1599) 
18 ?S.Z.L.R. 568, 552 : 

However, it does not seem to be correct to call a 
tenancy governed by s. 16 a tenam>- at will. “A 
tenancy at will is determinable by either party on his 
expressly or impliedly intimating to the other his wish 
that the tenancy should be at an end’-: 20 Hal.a~~‘s 
Lam of England, 2nd Ed. par.% 131 : “Anythii which 
amounts to a demand of possession . , is saffi- 
oie;,t to indicate the determination of the landlord’s 

The tenancy is impliedly determined by 
the landlord when he does any act on the premises 
which is inconsistent with the continuance of the 
tenancy ; for example, when he reenters to take 
possession .” (ibtd., 132). It is st,ated in para. 
134 of the same volume that .‘ 4 tenancy at ail1 is a 
personal relation between the original landlord and 
tenant, and is determined by the death of either of 
them.” 

It is not & tenancy at will because the tenancy con- 
tinues until it is determined by either party by one 
month’s notice to Twit. Until such notice, it is cl-r 
on the authorities that the tenancy cont.inues t.o subsist. 
It is on this view that we can appreciate the effect of 
the statement in para. 134, as to a tenancy at till 
w&ii & personal relationship between the part& 
A statutory tenancy under the Fair Rents A&, coo, 
would indeed appear to create a similar relationship 
as pointed out in some of the calsex cited above. On 
the other hand, a tenancy to which s. 16 of the Property 
L&w Act, 1908, applies results from a contractual 
relationship, and is thus on a different basis from a 
mere tenancy at will. Therefore the personill rep=.+ 
sentatives of the deceased tenant hare the same interest 
in the property as the tenant had. 
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1N YOUR ARMCHAIR-AND MINE. 
By sammx. 

- 

Rt. Hon. Lord Greene, M.R.-Scribles’s scouts who 
keep their ears ciose to the sacred ground whereon 
the judiciary is Tvont to tread inform him that Lord 
Greene, M.K., hopes to take advantage this year of 
the Long Vacation to make a trip to New Zeala,nd, 
It would be pleasant indeed to meet one whose “ clear 
and lucent mind ‘I enabled him to have one of the most 
lucrative practices at the Bar. Called to the Inner 
Temple in IYOE, he took silk in 1922, but in the inter- 
vening period ho served on severs1 fronts during the 
1914-1S confiiot,, including three yeears in the trenches 
before becoming a staff officer. In 1925, he acted as 
chairman on the “Greene Committee ” on Company 
Law, Those recommendations resulted in the present 
legislation. Ten years later, he m-as made a Lord Justice 
of Appeal; and in 193i he became, in suoceesion to 
Lord Wright., Master of the Rolls-the youngest on 
record to be so appointed. 

The Indiscreet W&.-Regarding the matter as one 
of wry great importance, Lord &m'inmn in GI~nister 
v. GEenisler, [1945] 1 All E.R. 513, has dealt with a, 
position that crops up for considerat,ion frequently in’ 
separation and maintenance c&so6. The question is : 
what is the position of in husband vho, unable to pro& 
adultery, yet leaves his wife, where she has so con- 
ducted herself as to lead any reasonable person to 
believe, until she gives some explanation of her conduct, 
that she has committed adultery ? Even if she $8 
nltimat.ely held not to have committed adultery;“is 
the inference (honestly drawn bi the husband from the 
f&s that she has done so) sufficient to enable him to 
resist the charge of desertion or, on the other hand, 
should he be held to have left her without reasonable 
cause ? In the r;iew of Lord Merriman, if the latter 
proposition is the law, it put,s the husband in an almost 
impossible position since: if the a-ife so conducts herself 
to the knowledge of the husband as to warrant the 
inference that adultery has been committ.ed! and the 
husband continues to live with her, he is m danger 
of being held to have condoned her offence because 
he has taken her back with full knowledge of the 
circumstances from which adultery c&d be inferred. 
,He should be absolved from the charge of desertion 
where she has 80 conducted herself as to give him 
reasonable ground for supposing that she has com- 
mitted adultery. 

Unidentified Motorists.-The Minister of Road Trans- 
port in England, in order to corer one of the gaps in 
the system of third-patiy insurance created by the 
Road Traffic Acts of 1930 and 1934, has announced 
that an insurer’s associat.ion is to be set up by agree- 
ment with insurers who would keep it supplied with 
funds. Where judgment is not satisfied, the body 
is to undertake to pay any amounts awarded by the 
Courts to a third party in respect of liability required 
to be covered by the provisions of the Acts, but the 
agreement does not cover the case of a person injured 
by a motorist who cannot be traced. In such +n 
instance, the insurers state that where there in reaon- 
able certainty that a motor-vehicle is involved and that, 
but for its unidentity liability, a claim might lie, they 

- 
will give svmpathetie consideration to the making of 
an ez g&a payment. This arrangement appears to 
indicate a nervous reluctance on the part of the 
indemnifiers that wais not evident in the aae of tbe 
statutory insurers in Xelr Zeaiand. Here, since 1931, 
by rewm of agreement between the Crown and accident 
insurers, claims lie in respect of death or bodily injury 
caused by the use of motor-vehicles that cmmot be 
identified. The only f ly in t,he ointment seers ‘to be 
that &imants mu xtablish that legal. liability arose 
when registration-pr, % were attached in the legal 
manner‘ and that the&. .vere issuedin respect of a period 
during which the legal liability arose. Thus, practi- 
timers should particular!y impress upon such clients 
as are liiiel~ to be hit by non-stop motor-vehicles that, 
before lapsmg into 9r state of unconsciousness, they 
should make a careful note of the precise Position of 
the number-plate and satisfy themselves that the 
number, although never seen by anybody, is yet current 
and not stale. 

The Palrgraf Case.,ls a test of the laymen’s reason- 
ing against that of the Courts, the ReacEer’s Digest 
(January, 1946) gives the short facts of six per- 
plexing cases. One of these is Palsgraf v. Long IsLmd 
Railroad Cmqmny (1928) 246 N.Y. 339, where it 
railway guard, in helping a passenger who was attempt- 
ing to board in moving train, knocked a package from 
his arms. Unknown to the guard, the package con- 
tained fireworks which violently exploded, knocking 
over some scales 8, considerable dir&race away. These, 
in falling, injured the plaintiff, Helen P&g&, who 
was an intending passenger. In the trial Court she 
obtained a verdict ; the Sppellate D@ition affirmed 
the judgment ; but the decision by Q majority of four 
$0 three was reversed by the Court of Appeals. Cardozo, 
J., speaking for the majority said : “ Neglige.nce, like 
risk, is thus & term of relation. i%gligence in the 
abstract, apart from things related, is surely not a tort, 
if indeed it is understandable at all . . Xegligenco 
is no: & tort unless it results in the commission of a 
wrong, and the commission of a wrong imports the 
violation of a right . One who seeks redress 
st law does not make out a cawe of action by showing 
without more that there has been damage to hia 
person.” 

Cardozo must be ranked with the most etinent and 
judicial minds of this century. “In the American 
sociological jurisprudence,” says Dr. Roscoe Pound, one 
of America’s greatest writers on law, ‘I the outstanding 
rork is that oC Mr. Justice Cardozo.” 

From My Note-book.-“The r&s of pleading and 
procedure are the servants and not the masters of the 
administration of justice. We aire not playing a game 
of forfeits or scoring by tricks ; out task is to determine 
rights.“-Chief Baron Pa&s. 

“Laws are like cobwebs, which may catch small i 
flies, but let wasps and hornets break through.‘Swift, 
in Essays on the Faculties of the Mind. 

“ What is said to be the uncertainty of the ~lnw his 
in truth a,11 uncertainty of facts-or .sn unoeztainty of 
ill-drawn documents.“-Lord Branwell. 
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PRACTi,CAL POINTS. 
This service is available free to all paid annual subrcrib8~, but tlw number of qn~tlOnS acceptaa 
for reply from sutwxibers during wh sub~crlption year must nacavrily be L’mlted, such fimft 
being entirely within the Publishers’ disemtfon. Questions should be u brief u the ctinmstance~ 
will allow ; the reply will be in similar form. The questions should be typewritten, and sent k 
duplicate, the name and address of the subscrlbar being stated, and a stamped addressed envelopa 
enclosed for reply. They should be addrwwd to : “ NBW ZEALAND LAW JOURNAL ” 
(Practical Points), P.O. Box 472, Wefli&m. 

FINANC~E 
is available for Industrial Propositions 
where - 

(I) Bank Credit is not suitable. 
(2) A partnership is not wanted. 
(3) Credit from Merchants would not 

be satisfactory. 


