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TORT: THE RESPONSIB~ILITY OF INFANTS AND 
THEIR PARENTS. 

arises in practice; and in bhese da.ys, when young nature from the original cont,ract of hiring. As aipainst 
people are particularly adrauced, thla branch of the t,his, there is cit,ed the equally well-known case of 
law is likel>- to come more a,nd more into the fore- Jennings v. RzmdaZZ, (1795) 8 Term Rep. 33.3, 101 E.R. 
ground. There is no bar- nho does not, think bin&f 1,419, ahere nn infant hired e. horse and injnred it, by 
fit, to drire the frtmila motor-car either with or without, driving it too far. The owner of the horse failed in 
permission ; and you& on the motor-cycle accompanied an action for damages on the ground that the so-called 
by youth on the pillion is too common an occurrence tort could not be divsociat,ed from the original cont,ract.. 
t,o call comment. This is only one inst,ance of how The d&ndsnt was not using the horse otherwise than 
t.he opportunity for tort on the part. of minors is in- aas contemplated in the contract,, and the difference 
crea~sing. mns not one of kind but of degree. 

Under the ordinary common-law rule, a,n infant is The rader may possibly regad these eases as 
examples of the ha&splitting pro&x-ities of Judges in 
the past. That t.hey are not by any means obsolete, 
howerer, is shown from the facts and the judgments 
in tn-o modern c8uses. In Fewcett Y. &ef.hurst, (1514) 

oy. hired a motor-car to go a comparatively short 
jownex in order to fetch his bag. Therewasno chauffew 
available, and, as he was accustomed to motoring, he 
drove the ea.= himself. In the course of the drive he 

sideration whet.her the person committing the tort 
is so young that the ment,al i&e&ion Cannot be 

went somewhat further than the point stipulated in 

imputed. Such cases are on all-fours with the imputa- 
the hiring, and while he was on this p& of the jo-q 

tion of criminal responsibilit,y in wlation to children ; 
and, whiie the rule is likely to be applied more strictly 
in matters of crime, and the benefit of any doubt 
more readily conceded, the root of the principle in the 
same, and should be remembered before an att.enpt 
is made to enforce liability against minors in t&s of h 
this oharsct.er. 

the road, with an express understanding that she should purpose, and he followed Jenni,ngs v. (supra). 
not be jumped. The mare W&Y put to 8 fence, and wits It was also held, on the question of the contract, that, 
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era circumstiees in WhiOh the $Oc& passed from his posses- 
sion and nkimstely dkppesLreci were oircum*tances outside 
the purvie\v of the contract of bilmenc alto@ler, or, at 
any rde, were not shown by him to be within it. 

The Court of Appeal thus held t,hat the burden of 
proof is upon the infant to show that he is within t,he 
ccntract--;ts here, t” shov t.hat the c”nt,ract allowed 
him to part 6th the possession of t,he articles. As he 
failed t,o prove this, his act was outside the terms 
of the contract, and he was liable in tort. 

‘The type of case in which a, minor has obta,ined a 
lonn or tbe delivery of goods represent,ing that, he was 
of full nge is not uncom~u”n. apart from criminal 
liability, thue arises the question of eiri? nction 
against him in contract “I tort. A&ion in contm.ct 
ia out of the question, except in the unlikeI)- event of 
t,he contrart being for a necessar>-. It has been held 
a~;ain and again that~ in such cases an action in tort 
for deceit does not lie, inasnkh aa thr c”ntract, a,nd 
t,ile deceit nre one and the fame transaction. This 
puts the patp who has been deceived completely out, 
of Court as far as an action for dama,ges is concerned. 
But, under the well-known rule of equ,t~- that a wrong- 
doer is not en&led to reta,in the advantages of his own 
fraud, it has been held that,, where an infant ha? 
obtained goods or even uromissorv notes br means of 
f&e p,&ces, he must Land the& back to ihe owner : 
CZwke v. Cohley, (178!1) 2 Cox, Eq. Gas. li.? ; 30 E.R. 
SO : Barton Y. Lctw. llS911 7 T.L.R. 248. “. 

The decisions perhaps go so far as to 8a.y that, where 
an infant has sold goods so acquired and still retains 
the purcha,se money, he must haqd this money orer 
by WRY of reat,itution : Slacks u. Wilson, j1913J 2 K.B. 
X35 ; hut where a minor obt~ained aa loan by false pre- 
t,ences the Court. refused to enforce the return of t,he 
money in ;in a&on for deceit, : K. k&e, IAd. v. Sheil, 
i,rj,i; 3 1i.B. 6Oi. This would only haxx beem a 
roundabout way of enforcing a cont,ract for a loan 
against an infa,nt, and that t~he Courts refuse to do 
21,s being coniruy t,” ~t,he whole spirit, of the 1a.a of 
infants’ relief. ‘This position is not a comfortable “ce 
for the lender of money who has been genuinelp 
deceived, but. neit,her is it n pleasant~ one for the infant 
when it is remembered that the criminal laa eitn be 
put into operation against him. 

The question of t,he reeponsibilkv of a p&rent for the 
tort,s of an infant nzuwvs itself down to two con- 
siderations. The parent rntr be made liable if it, can 
be Shown tlmt the relationship of agem>? exist,s; as when 
B obild drires a m”t”r-cw on his father’s business. 01 
takes out the car to do some errand ate his father-8 
express or i&plied request,. There rue frequent cases 
where the parent’s liability can be established in this 
respect, and the principles are almost ideniical with 
the linbilit? of a master for the t.orts of his servant. 

Thus, u,hen 8 child commits a negligent act while 
&iring his father’s motor-car; the mere knowledge and 
consent of the parent is insufficient to justify the Court 
in imputing negligence to the father, as Reed, J., heid 
in Woodr. Yreyru; [193O]S.Z.L.R. 353. Hedistinguished 
those cases of strangers in blood in charge of the rehicle 
or animal concerned, where the relst,ionsbip of master 
and servant or principal a,nd agent, as b&ween the 
owner a,nd the d&w, is inferred, and the onus is throw-n 
up~n the owner of proving th” contrary He con- 
tinued, et p. 335, 
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control of it, and there occurred an 
msume to the contmv-it 

by 001nrn0* ex*nrience i.5 
accident, due to the son’s negligent act, causing injury. 

!ulown to be-contrary t.0 fwact. Apart from the application of the principles of the law 

The learned Judge went on to say that if it is desirable 
of tgency, r2 parent is not responsible merely because 

that parents should be held responsible for the negli- 
his &ant. child has acted negligently or hns committed 

gence of their children when in charge of their parents’ 
il wrong: Moon v. Touws, (1860) 8 C.B. (N.s.) 611, 

cars, it is the business of the Legislltture to 8%~; so. 
141 E.R. 130i. But the parent is responsible for his 

and the Courts should not be required to make a micro- 
child’s negligence if the act of the child is the result 

scopical examination of the evidence to see rvhet,lwx 
of his o-n negligence. It WBS neoordingly held in 

it id possible t.o pick out something from which it may 
fhmm v. Kenealy, (1906) 26 Pi.2.L.R. Ills, that 

be inferred t~hat the child ww on his father’s bus&s 
mhere a father leaves an unloa,ded pea-rifle in such a 

when the negligence occurred. 
place that he knew, OP ought to have known, that it 

- .._ . -.. .̂ 
vauld come into the ha,nds of his infant son aged ten . . . 

ln VP ood d Case, Keed, J .~ refused to impute negli- 
gence to the father of a grl of @teen who ha,d a 
driver’s license, a,nd becane involved in a oollision 
whiie driving her father’s car. The learned Judge 
said that to hold that, w!ien a ::oung girl takes her 
cousinl a youth of her ovn age, out for a driw she is 
acting its her father’8 servant because the youth happens 
to be a guest in he,r father‘s house, would be unjustified 
by the law or the futs. His Honour declined to follow 
the judgments of Sim. J.; in Tivnorx Bwougk. P. Spire, 
[1919] N.Z.L.R. 131: which (he said) appeared to go 
further than that of any previous case, with the 
exception, perhaps, of Leary v. Osborne, (1901,) 20 
X.Z.L.R. 416, both of which, he thought, required 
further consideration. 

The position i6 differem: of course, where a parent, 
is ridins in a vehicle owned b>: him, that, is being driven 
by his child a,nd the parent retains the right and duLy 
of controlling the manner in which it is to be driven. 
As wait held by the ‘Privy Council in Snmsox r. i ilcki. 
aon> (1912) N.Z. P.C.C. 441, the facts that a. person 
s&s another to drive the ear is not. enough to establish 
per se that h,e abandoned control of the car. Where 
the evidence sustains the fact of retention of control, 
the owner is liable for the other‘s negligence. The owner 
has 5 duty t.o control the driver. I f  the driver is driving 
at a speed known to the owner to be dangerous, a,nd t,he 
owner does not interfere to prevent him, t.he owner 
may become responsible criminally : DI Gras v-. Lain- 
hourne, [19151 1 B.B. 40, u&d b?- Williams, J.; in n 
passage in his judgment approved by their Lordships. 
In Sa_nmsox v. ;1 ilcliison, a mother and her young son 
were being t,aken on a demon&r&ion run in a car 
owned and controlled by a third person, who, it was 
held, had not abandoned the control of the car. which 

Therefore, Cooper, J ., added, a wrongful or negligent 
act of A. may create a state of things giving an oppor. 
trinity for another wrongful or ne+gent a,ct of B., 
and if harm is then caused by B.‘s act mhich is of a kind 
that A. might reasonably have forseen, then A. ss well 
as B. may be liable, ahether B.‘s act be xilful or non. 
X‘ngelkart Y. Farrant, [ISSi] 1 Q.B. 240, and Clark p. 
Chambers, (1678) 3 Q.B.D. 325, were decided upon 
this general principle. 

p&a ~facie belonged to him, when an accident occurred 
L 

n,hile the youth was d-riving it. Their Lordships, in 
The test. therefore, to be applied in each case must be, 

dismissing the appeal, added : 
as stated by Fitzglbbon, L.J., in Szlllivan v. Creed, 
(rupra) at p. 341 (applied by Cooper, J., in Kazco~~,a 
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SUMMARY OF RECENT JUDGMENTS. 

DAIRY FARMERS’ CO-OPERATIVE KXK SllPPLY COMPANY, GIBEOHS AND PATERSON, LIMITED v. WATERHOUSE 
LIMITED “. FiNDON. MAH”FACTURIN0 COMPANY, LIMITED. 
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INTERPRETATION OF STATUTES. 

Illustrated by Cases decided since 1939. 

By Professor R. 0. MoGficaas. 

XI~ following a,rticle iri :I br.product. of a seriws of 
lectures given is a refresher course to returned service- 
men. The aim of those lectures wi,s simply to n&Ii 
to those mbo had been aw7a.v from the profession for a 
few yews some of the m”ra”imp”rtant rules relating to 
interpret&on of statutes, and, wherever possible, 
to illustrate those rules from cases which had becn 
decided since 193!J. These notes suffer from the imper. 
fect’iona this origin makes inevitable and eren more 
from being but s selection of the selection origina~lly 
made for thosa lccturcs. The writer hopes tbc material 
may for all that lx-ovc of interest to the Jouttx.%~‘s 
rcadcrs. 

I. THE C.\noIsaL Rrx.ES. 

These rules are really tx”. The first is known a 
Lord Wensleydale’s Golden Rule, and is : ” In constru- 
ing wills, and indeed statutes and ali written instru- 
me&, the grammatical and ordinary sense of the words 
is to be adhered to, unless that would lead to an 
absurdity or some repugnancv or inconsistaacy with 
the rest of the instrument, in &ich case the grammatical 
aud ordinary wense of the words may be modified so 
5s to avoid that absurdity, repugnancy or inconsistency, 
but no further” : Crey r. Pearson, (1857) 6 H.L. 
Cm. 61, 106 ; 10 E.R. 1216. 
the words their literal meaning. 

The first nile is to give 

The second rule is that t.he meanti~g must be coll&ed 
from the whole instrument : Tur~~~and v. Board of 
Trade, (18%) 11 App. Gas. 286,2Vl. 

These rules of course are not oontradictory. Primarily 
the words must be given their plain, ordinarv or litera 
meaning. But one reads the whole statute”, a,nd that 
reading may show that. the use of the word or phrase 
in question is ambiguous. If  it does, one must look 
to the context, tbe whole statute, to ascentain which 
mesning Parliament attached to tlm word. If  after 
doing so no xood reltson to depart from the plain 
meaning ofthe word emerges, then, no matter how absurd 
the c”n~eq~nces, the plain meaning must hare its 
effect : Cibky v. Dale, [lS51] L.J.C.P. 233, 23.5, so 
in Davies v. F’uru;ick, [I9431 1 All E.R. 309, tbc Rent 
Restriction Act, 1939 (Eng.) had fixed a standard 
rental in the case of a house not let at September 1; 
1939, as a maximum by reference to t,he ” rent at which 
it was last let before that date.” A ootta,ge had been 
let last in 1916 at a rental of 3s. Vd. per meek, sobse. 
quently ra+ed to 4s. 3d. The owner had resumed 
possession m 1931. The property rims sold in &y, 
1939, In October, 1939, it x+,s let at 12s. 6d. per 
week, neither ten&nt nor owner knowing of the prior 
rental. Even 12s. 6d. was below the renta. value in 
the locality. NOW if the plain words were given their 
plain meitniog ~a, cottage let last 500 gears ago but 
never thereafter must have its’standard rental at the 
rentals of the fifteenth oentury.~ Yet the Court of 
.Appeal gwe t&e “+s this plain me&,g. 

2Q9, t,be qnestiou &as whether unmounted c;t diamonds 
were ii jeweller~~.” The Oxford defined ii jeweIlery ” 
a,s .’ Jewellers’ mark> gems or ornamenta made or sold 
by je-xeliers ; jervels collectively or as a form of 
adornment.” The Court, held that gems sold by jewellers 
corered unmounted cut diamonds. But an ordiuary 
meaniuy as evev.“ne know may not alw5y.5 &we got 
i,nto the O@rord Dmt.ionary. That. work defined furniture 
ins Cc morable.‘~ But everyone knows that some furniture 
thesa da;-s iu built in. And in Cruy Y. li‘,k&r, [I 3431’ 
2 All B.R. ,060, the Corn% held that in its ordinary 
meaning ” fnumiture ii iocluded wardrobes, beds, cup- 
boards: 42~. screwed to the walls. 

The ordinary meaning is generally to be preferred to 
the tech&al mexning. This preference has its cause 
c&6hre in Hickwux v. I’emq, [I9451 1 All E.R. 21.5, 
the co~n~?~orien&s wse. The Law of Property Act, 
1~925 (r;.K.) s. 164 (“UT Property Law Act, 1925, s. 6), 
provides that in ca.ses where two or more persons died 
in circumstances rendering it ‘. uncertain” which of 
them survived t~he other or others, kc., ‘l’iscount 
Simon took t~ho view that a thins was not uncertain 
if it were proved according to the requirements of 
legal proof. Bnt the m&jonty of the House thought 
it was uncertainty “in its ordinary acoeptation as 
denoting a reasonable clement of doubt” t.bat the 

But t’he word may ha\re two or e. number of ordinary 
meanings. Even, here sometimes the problem involves 
no more thal ascertaining whether the given thing or 
fact fits into any one of the number of “r&hay mean- 
ings the word has. Th?s w&s all that was involved in 
Re WhitZq (supr~). But, if one has to choose between 
ordinary mean~ings, the Golden rule is of no assistance. 
The context must be “UT guide to which of the possible 
ordinary memtigs WC ax to f”UOF. The use of the 
word in such cases is ambiguoue and the role is that 
the context is referred to to resolve the ambiguity. 
The DI‘“C”SS is, of course, the’application of the second 
rule.- The word ” tax ” for easmple has two ordinary 
meanings, one including the other excluding local 
rates. ‘. The word may be used in either the more 
limited meanii$ or the wider meaning, which ~would 
include rates and the question as to whioh meaning is 
intended must fall to be decided on the terms of the 
ordinance in question ” : Patrknchate. T-. .Jemmlmz 
Corporation, [K&l] 1 All E.R. 130, J-C. On reference 
to other parts of the ordinance it appeared tha.t taxes 
and rates were there disting~nished, so taxesdid not 
include rates ; see also ,@‘cVzttie Y. Borough of B&on, 
[I9453 1 All E.R. 3iV. 

A further applic&on of the reference from Cleat 
ivords to context is provided by the rules of construction 
as to reference to, 5 proviso. It is not enowh to say 
that if,the enacting part is clear it cannot be controlled 
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by the proviso. Lord Russell in Jen?zings v. Kelly, 
[I9401 -4.C. 206,218, 219, points to a necessary qualifi- 
cation : 

Although & proviso may aelI be inoe.p*ble of puttin,. upon 
poeding wwda & construotion which t&p c&nnot F”“iblY 
hem, it may without doubt operate to explain which of two 
y,~p’” *pa&ale meming is the righ” one to attribute to 

In that sense it can control the enacting part ; xx else 
Lord Goddard in Brethertan v. U.K. Totalisulor Co., 
Ltd., [1945] 2 All E.R. 202, where the sane point’ is 
reitemted after denying to a proriso the enabling of 
something to be done which is not enabled in the 
enact~inpl Dart. Lord Goddard also warns t,hat : 

The context can do more than d&amine which of 
two ordinary meanings applies, it may qua!& the 
plain ordiiar~ ineaoing. This is illustrated by the 
relationship dealt with, later between the rule thiit 
general words sre to be generally understood-(i.e., 
they are to be giva their ordiilary meaning) and the 
eju&,n gene& rule which limits $eueral vords by 
reference to context. This relationship 1s only a pnrtioular 
a,pplication of the wider rule that words must be rend 
ih their contest. Another illustrat.ion is R. Y. Pogdwi, 
[194.5] N.Z.L.R. 350, where a trial had proved &ortive 
because the jury had disagreed. Section 442 of the 
Crimes Act, 19OY, provides : 

The question was whether the section applied to ati 
abortive trial 5s xx11 as to trials resulting in convicrion 
or acquittal. The Court divided on the question. Y’air 
and Cornish, JJ., &vowed the pkin meanini of the 
words. But the majoritv found that other sections 
(s. 44.5 in particular) ra,ised a doubt as t,a tha,t being 
the legislative intention. Other parts of the Act 
a,nd the history of the section led the Court to limit 
the operation of F. 442 to trials resulting in conviction 
or acqnittal-aot the plain meaning of the words 
used. 

Contest. can lead us f&her still away from the literal 
meaning of the words. The interpretation of any 
words used in any legal document depends on the in- 
tention of the author. This intention is to be got 
Corn the words used in the document. But the words 
are to be read as the words oft the author, used in the 
circumst.ances in which the author was placed. We 
do not read the document as that of a ” normal ” 
speaker of the language, spealiing in vwuo, but as the 
work of il particular author, with patio&r circum- 
stances in mind. QY t,he Lord President Robertson 
said in Edinburgh Street Trammzys Co. 5. Magistrates 
of Edinburgh, (1894) 21 R. (Ct. SM.) 658, 704 : 
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Contracts Act, 1944, needs to be construed in the 
light of criticism by thei- Lordstips of thhe law the? 
hsd just enunciated in the %kbrosz case, [lQ42j 2 All 
E.R. 122. 

The relevance of stataxents msde in Parliament 
on the construction of Acts of Parliament has some 
;Lpplications which are not &s clear as they might be. 
There hns been an exhausrivr review of the scatter by 
the Bight Court of Australia ia Sollth ;Jz&ralia Y. The 
Corrmonz~~eaZth, cl9421 6.7 C.L.R. 373, ~hexe all the 
important authorities are dealt with. ‘The Nex Zea,land 
Court. of Appeal has moreover on t-wo occasions dealt 
with the relevance of :: commissioner’s memorandum 
accompanying a consolidating Act. : see It. v. Cro.ssun., 
[1923! X.Z.L.R. 454, 463, snd R. Y. Brooks, jl945j 
N.Z.L.R. 584, 596. The memorandum, it would 
seem, rua,y be referred to. 

Germdia mrba SWL~ ge~wuliw intelligeuda an6 its 
qualifying cjusdern generir and IWJC~‘~W a SO& rules 
hare been considered in a number of recent c&ses. 

The e&de,n gcwris rule may be ilpplicable when in 
number of paticular words are followed by a general 
word or phrac-e. The Cruelty to Auimala Act, lY50 
(U.K.), defined animals by reference to tin&xx named 
animals and added “ or any other dom&io animal.” 
I f  these general words were literally effective as rw 
quired by the maxim genw&a v&u sun8 generaliler 
iatelligmda clearly the domestic fowl, and more par- 
tioularly fighting cock, was included. But the nine- 
teen a~rumais particularized were all four-footed. They 
could be grouped within the genus animal aj opposed 
to bird, and the general words must be limited also 
to four-footed animals. 

The recent cases illostrate two requirements to 
application of the ejusdem geaeri.s rule. First, it must 
be possible to bring all the particulars within some 
genus ; and second, that genus must not be exlmusted 
by the particulars, for if it were t,hc general words 
would be redundant, and it is a firs% rule of con- 
struction of statutes that every wozd must pull its 
weight. The first requirement we8 found lacking in 
Akmnder v. Tredegar $on md Cod Co., Ltd., 119423 
2 All E.R. 275, where the House of Lords rejected the 
cjasdern. gene-is rule because the pa.rticular word pre- 
ceding the general was used by wty of illustration not 
genus. The words, used of mming, were .’ every 
haulage road shall be kept clear as far as possible of 
pieces of coal and other obstructions.” 

Both requirements were in issue before the Cowt‘3;f 
Appeal in Sluggish Iliver Drainage Bonrd Y. Owu 
&&age Bawd, [lQ44] N.Z.L.R. 445.; and see also 
Cook V. N&on Hospital Board, [1945J N.Z.L.R. 110. 
In that ease, the words involved were : ‘. deepen, 
widen, straighten, divert or otherwise improw sny 
esistillg 7: atercourse.” The question was whether 
the erection of a certain flood-gate was within the 
meaning of these words. It was an improsem~nt and 
if the maxim generalda verba were applied $early it 
was. Did the preceding particulars yield’s genus or 

“ navvying ” work. Providing a flood-g&te was not 
within the c&&gory of navvying work, it was engineer- 
ing. 

The second requiremeat had then to be met. Did 
not “deepen, widen, straighten, divert ” exhaust the 
categorr n&vying, so that there remained no other 
way to”improve by navvying snd the words “ otberwisc 
improve ” were meaningless ! His Honour said no, 
beceuse raising the emb:u&mont was not included in 
t.he particulars, was uvvyicg, and uxs improving 
The ejvsderr gole7is rule -‘-as t.herefore a,pplied. 

But in Xa,t&rvrZ :lssociicttin of Low,l Governn,erz~ 
Offiiccm v. liolkm Co:orpmkm, [1945] A.C. 166, [1942] 
2 All E.R. 425, the House of Lords held the rnle in- 
a,pplicablr because the suggested genus was in fact 
exhaust& by particulars preceding the genewl words. 
The words were : ” manual labour, clerica, work. 
or otherwise.” Lord ‘Porter found it “ difficult to 
extract out of the two words ‘ manual ’ a,nd ’ clerioal ’ 
a class within which the,other type of work is to bc 
confined.” 

A Divisional Court in England has held th&t the 
ejusdem ~cncris rule is inapplicable where a single 
particular is followed~ by general words. The words 
in that case were ” theatrc or other place ” : A Zlen v. 
Emmerzon: [1944] 1 All E.R. 344, 347. This con- 
c!usion seems to have been due to the failure of coun& 
to cite authority to the contritry (i&d.]. Xew Zealand 
counsel need not so embarrass their’ own Courts for in 
the Court of Appeal in Ha~nna Y. Auckland City Corpcwa- 
&XL, jlQ45J X.Z.L.R. 622, per Sir NichiLel Myers, C.J., 
at p. 630, there is explicit authority to the contrary. 
And Slezunder v. Tmdegor Pron and Coal Cc?., Ltd. 
(.w$vo.), at least proceeds on the assumption that the 
ejlerdem gcrwis construction can be applied to general 
words following one particular only. 

The related noccitur a s&is rule found B lowly 
illustration in flaandfbrd v. &rrl~un~, [1944] N.Z.L.R. 16, 
where an intoxicated gentleman was, after an a&dent 
which had rendered ins car immobile, found in the car. 
He was charged and convicted by a &gistrate under 
s. 28 of the Motor-vehicles Act, 1924, with “being in 
oharge of a. motor rehicle while in a state of intoxica- 
tion on any ,road, street or place to which the public 
have &cce?s.” If  the generality of the subsection in 
terms of which this charge mais framed was to be given 
its literal effect, no doubt he was guilty. But the 
learned Chief Justice, at p. l’i, pointed out that “,a11 
four offences created by 6. 28 of the Act involve the 
ideen of actal or potent,ial danger to the public or 
individuals by reason of the handling ofwhat I may aall 
a ‘live ’ motor-vehicle. ‘The first three all have refer- 
enw to a m,r which is being actua,lly driven and, in my 
opinion, the fourth, which deals with the case of a, person 
while in a state of intoxication being in charge of any 
motor vehicle on any road is either being 
driven or at least is capable of motion : its does’ not 
apply to a car which is in such a condition as to be 
altogether incapable of motion.” 

Ez~~~~essio Vnius Edusio ad Alerius. Smith, J.. 
applied this maxiim ‘to Put III of the Economic 
Stabilization Regulations, 1942 (Serial No. 334/X942) 
exclude variation in rent with the cost of living because 
this mas specifioafiy pro\id$d for in Part ,I\’ dealing 
with wages. 
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with the view Cohen, J., took,of s. 10 (G) *exe un- 
willing to commit themselres on reference to cross- 
heading8 : 388 ,Ke Carlton, [KM451 2 All E.R. 350. 

ScEwnLx.-The pro+ions, of the Code of Citil 
Procedure (in psrticxlar RR. 245.8, 291) were held 
to oontrol the construction of s. 64 (d) of the Judica- 
tnre Act. This ie an unuanal force to be given to rorda 
of a sohedule ; but then nE course the Code is of rather 
more imp”rtance relatiro to the statute to which it is 
annered, than is the normal schedule. The norma,l 
rule was appliad b>- Smith, J., in Lcz& D. Let&, [1944] 
N.Z.L.R. 401, to the forrus set out in the Schedule to 
the Matrimonial Causes R,ules: 1943. 

Trnz-Lord Greene, MR., in Bulchc7 r. PO& 
Cwpmatio:*~, j1942] 2 All E.R. 52, 5i5, 556, rest&es 
the la,w in these words : 

It was so used by t.he Court of Appeal in IVXkinson. Y. 
RoZEin.gton., [1943] 2 .4U E.R. 5i3. 

QTATOTES IS PARI ?mTi33IA.-It would Rp,x?ar thitt 
the modern trend is away from the older riew of t5e 
text books that subsequent statutes cannot be regarded 
as in p& mate& and so assist in the construction of 
earlier : see pwSmith, J., in Sluggish River Dmina~e 

The question K&S whether a child m”re than tvienty.one Board Y. Oromz Dmimge Eonrd, [1943] N.Z.L.R,. .ii4, 

years of age st the time hia father was naturalized was and per Csllan, J., in the sane c&se on appeal, [1944] 
within 8. 10 (3). The a-058 heading--and it was a. X.Z.L.R. at 457. tjmith, J., relied on &ppe Bra.& 
moss heading to s. 10 only-was “ National status “f * ,yzpGmte v. ~RZmd Revenue C07missi07ms, [ lnnl] 
axwried w”men and infant children.” cohen, J,, held 2 K.B. 403, 41$, and Urnund Inz;est,nent Co. v. B&a, 
that the Bubsection w&s ambiguous and the moss [192Y] AC. 143. 
beading resolved the ambiguity. Only infant children GENERNU SPEC~~~WX SOS Dwxx.~h-~.--& useful 
were included in the naturalizatiou. But he alao cited illnst.ration’ occurred in Lacers 1’. Barber, [1943] 1 AU 
wit.11 cqrpro~al Lord Collins for the Prirv Council in E.R. 3% (see sspeoially at p. 393), There the Court 
Toron& Corporatim v. Tomdo %&a~, [190?1 A.C. of Appeal held that the Limitation Act, 1939 (U.K.) 
315, 324, that such a heading is “ to be roga,rdcd as 
giving the key to t,he interpretation of the &uses 

did not apply to Workers’ Compensation proceed& 
under an Act prior to 1939. 

ra;nged under it, unless the wording is inconsistent 
The eerlier Act wa,s special ; 

vith such interpret.ation,” 
the later general Act was not meant to t.ouch pro- 

words abich soem to give 
the heading a much larger function than to res”lve 

Geedings under the earlier ; see also IV&w v. Hcinnnn*, 

an ambiguity. The Court of Appeal while agreeing 
[1943] 2 911 E.R. 160, and Tuucuia?+ Bmw& Y. Toa- 
rango Zkclric-pouer Bond, [1944] N.Z.L.R. 133 to 1G5. 

- 

LEGAL LITERATURE. 
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ILLITERATE FOREIGN’ERS. ,I 
Affidavits, Statutory Declarations, and Deeds. 

_- 
u”v E. c. ;\1,axs, LL.31. 

the &es and the statute ate‘obser~~l snd tha.t the 
depoaent or de&rant knoms That he is ss-esriI~g 01 
declaring to : Bourlx v. JJal;is, (ISSU) 4.: Ch.D. 110, 
126, and R. Y. Habgood, [1934] S.%.L:l:. i3; 84~. 

The first thing obviously is t,~ obtain the servicer of 
a competent interpreter-on0 mh,o has a sound know. 
ledge of the language of the foreigner 3s ~~~11 5s of 
English. 

It is obvious that in the circumstanres R. 195 ,of t,bc 
Code of Civil Procedure (which requires tba solicitor 
taking the affidavit hi.?~zsclf to read ovw and esplitin 
the affidavit to t,he illit.emt~e deponent) cannot be 
complied with, unless perchance the solicitor has a 
good knowledge of the foreign language. There does 
not qqux to be any rule exactly applicable, unless it 
be R. 197, which provides that,, if an affidavit is in 
any other language ~than English, there shall be a 
t,renslation thereof annexed thereto, together with &u 
affidavit by an interpreter verifying the translation. 
But instrument~e in a forei,gn lanbwage would not be 
accepted by the Land Trensfor Del&m& 

Having regard to RR. 199 and KM of the Code of 
Civil Procedure a,nd to t,he procedure and forms r2s set 
out in Slringe~- on Ouths a& d,ffirrwtion~s, 4th Ed. ?lf% 
115, 119, it is suggested that the following proccdure 
could be adopted in the ci~se of an affidavit, and it 
could quite easily be modified to fit a statutory deolwn- 
tion, as it has been in the following I’recedent Xo. 1. 

After the affidarit has been prepared in En&b 
and read through by a competent interpreter to the 
deponent the following oat.& is administered to tbo 
interpreter :- 

an oath in the ordinary fashion is then put to t,he 
intenw&er aho intermets it to the dewonent and the 



IN DIVORCE: HUSBAN~D A UNITED STATES 
SERVICEMAN. 

Order for Substituted Service. 
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LAND SALES, COURT. 
Sunmary of Judgments. 

~__ 
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The Aftermath of Restitution.-In Chri&huxh Lox du Parcq,Appointed in 193” a Lord Justice 
reeent,ly, the Chief Justice had occasion to state in of -4ppesl in succession to Lord Jnstix (:recrl Sir 
two classes of case-bookmaking and restitnt,ion- Herbert du Parcq became kwt rnont,h a Lord of Appeal 
that he w&s bound to administer the law as he found it. in Ordil~.zry, the veeancy having ;&en w&&J i)y the 
In the prosecution for bookmaking, he informed the appointment of Lord Goddnrd as Lord Chic” .Juaiice. 
jury that during the wl10Ie of his sevvice ou the l)eneb This is another of the many irut,ancea of B I’rosidrm oi’ 
he hnd nemr exprcdsed his opinion on the gsiubling the Union 2t Oxford attainixrg high jridici;rl rank. 
laws : but i,n the wit fop in decree for divorce bawd Sir Herbert w:~ ado&ted t,o the Jersey Bur in l!Mi 
upon non-compliance x&b a r&it&on decree he and pm&&d on the Western Circuit. A puisne judgc- 
chitractaiaed the procedure as a “farce aat.horized b$ 
statute”--an obserration t,hat did not disguise hu 

ship in the King’s Bench Division was conferred on him 

opinion upon this subject. 
in 1932. shortly after his report on the ~.Dartmoor 

Possibly the fact that this X1Iut.in.y.“ In this regard. he set, a precedent, tilat is not 
pronounceznent followed the t~hird of three such cases often foilowed. The oonviet uprising occurred on 
heard cowecntivel)-, may have led him to believe that~ Sunday. January 2-I-, 1931. Xr. du Parcq, 1i.C.; as ho 
the vice, if suchit be, was nseuning endwnic propoxrtions. t.hen was, v&s appointed on the following day by the 
On the other hand, the sins of t.he Legislature. it. is Extensive evidence 
respectfully sobmitted, should not be visit,ed ‘indis- 

Home Sewetary to hold an inquiry. 
was taken; and a full and comp!el:ensive report 

criminatelv won oounsel or added to the miseries furnished on Februarr 3. 1931. 
I  

which ma~rimbniel misfits a,lready have to bear. In 
my event, both in England and, Sow Zealand, restito- 
t,ion has nlwavs seemed an unruiy offspring of ito 
unballomed &on between tlx Ecclesisstieal a.nd the 
Divorce Courts. Instituted in Englsnd ~5.’ to lS%, 
mainly for the purpose of enforcing 7~ “,ry demands, 
suits for restitution in that, year beoune t,he founda- 
tion for a dissolution of marriage when adultery could 
&o be proved. Son-compliance amounted io desertion 
and gave an immedistc right to & judicial sepamtion. 
Thi* position has undergone such change that. to-day 
the Xatritrimonial Causes Act, 193i, does not include 
non-compliance as a ground for divorce nor does i,t 
appear as formerly, t,o amount to desertion without 
just cause. In Sew Zealand, nomcompliitnce with a 
decree for restitution 8s a immediiiate ground for divorce 
or j&i&l separation did not emerge u&l 1898 : it 
disappear%1 in 1907 and, u7ha.t the Chief Justice would 
no doubt regard as its better half-mcrel? as a ground 
for judicial separation-was not restored until 19%. 
As 5 ground for divorce, non-compliance was then a 
lusty infant of eight, re-born to “thins storm:~ sea of 
troubles” in the Divorce and X’atrimoaii,zl Csuses 
Amendment Act, 1920. 

Retort Courteous.-In common with all counsel who 
hwe earned the respect of a grateful Bench for their 
quick appreciation and mirthful reception of II judicial 
aside, Scriblex has a secret, admiration for the witness 
who sometimes seizes the last word and uses it with 
devastrtting effect,. There is an example culled, not 
from a manual on cross-examination, but from the 
last collection of the essws of Robert Lynd, better 
known us “ Y.Y.” of the >ew Sfa&mzan and aVatation. 
It seems that a number of Dutch sailors, on arriving in 
Belfast, went t’o a dance hall in York Street where 
they became very drunk and were arrested on a charge 
of disorderly behaviour. This took the form not only 
of fighting but of biting people. The captain of the 
Dutch ship attended the trial to interpret the evidence 
given by his men, and at the end of the trial the 
W+gistmte addressed him gravely and said : “It is 
very un-English to bite peopie, and I would like you to 
impwss it on your men.” To which the Dutch captain 
replied, equally gravely ; “It is very u-Dutch too, 
Your Worship.” 

Ducks, Pearls, an& White R&M%-“ There ape many 
erroneous terns conwcrabed by common use. OX 
which has heen ment,ioned in t,he course of the ;Lrgnment: 
a @wing instance, is t,he term ‘ I?ombay ducks ’ 8s 
applied to an Indian fish, rind it, is agwrd tlut if 
anybody ordered Bombay ducks and somebod:; supplied 
him wirh duck:. from lionlhay the cont,racl to wpply 
Bombay ducks would not be fulfilled Another 
instnnce where anybody would umlerstsnd what was 
mean$ is if van spoke of I:oman pearl% They we not. 
pearls with which any oyster has anything i,o do, no: 
do I know that they axe Roman. They indiate some- 
thing which is probably neither Xoman nor a pearl_ 
just as it was said by a well-known historian that the 
‘Holy J?oman Empire had for its chief characteristic 
that it was neither holy nor Roman nor an empire. 
One other instance occurs to me of a term consecrated, 
if I may say so; by common user which does not indicate 
the true fact,, and that is when people spe&k 5s they 
commonly do of the judicial ermine, meaning merely 
zmy white fur when worn by a Judge.” 1%~ Darling, J _, 
in Len,y I-. Falson: [1915] 3 Ii.B. i31. 

Simon.-The late Philip Guedalia once aaid : “ John 
Simon’s a peculiar fellow ; for months on end he passes 
you as if he had never seen you, and than, all of a 
sudden, without any wwving he puts his hand on your 
shoulder and calls you by some other fellow’s Christian 
name.” This is & witty but acid pi&me of one who 
ascribed his success xt the Bax t,o his being the possessor 
of a digestion t,hat. enabled him to eat his lunch in ten 
minutes without any ill effect,s: King’s Counsel at 
thirty-five, Attorney-General at fortx; he gaw up 
legal practice fi%en years later when his income had 
reached a total estimated at EiO,OOO per amwm. Lord 
Balfour once observed that Sir John (now ~Viscount, 
Simon) w&s the only man aho hsd ever been able 
lucidlv to explain to him the intricacies of the icconw- 
tax. ‘Ko trouble was too much for him ; sud it is said 
that, briefed in an impor%nt dispute over the request 
by a large railway company for increased traffic 
facilities, he spent B number of days in signal-boxes, 
checking and recording the traffic. It ~8% the intense 
preparation that he put into this actions that first 
enabled him to m&e his n&me. 
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