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TORT: THE RESPONSIBILITY OF

INFANTS AND

THEIR PARENTS

HE responslhhty of mfantb in tort, with the
T responsibility of the parent as a secondary line
of approach, is a guestion which not infrequently
arises in practice; and in these days, when young
people’ are particularly advanced, this branch of the
law is likely to come more and more into the fore-
. ground. There is no boy who does not think himself
f it to drive the family motor-car either with or without
permission ; and youtn on the motor-cyele accompanied
by youth on the piilion is too common an occuirence
to call comment. Thiz is only one instance of how
the opportunity for tort on the part of minors is in-
creasing.

Under the ordinary common.law rale, an infant is
just as much liable for tort as a person of full age, and
can be sued in the Courts.. If he has any property

"it may be made available for damages;
may be levied, and, in the last mstance Lis wages or
salary may be attached. But after St}a..tlnf" this general
principle, there are certain exceptions which must be
noted. First, where the tort is one which may involve
a mental intention, such as in some types of defamation
and in deceit generally, it may be matiter for con-
sideration whether the person committing the tort
i3 so young that the mental intention “eannot *be
imputed. Such cases are on all-fours with the imputa-
tion of criminal responsibility in relation to children ;
and, while the rule 13 likely to be applied more strietly
in matters of erime, and the benefit of any doubt
more readily conceded, the root of the principle is the
same, and should be remembered before an atterapt
is made to enforce Lability a,cramst minors in torts of
this character.

Subject to the wellknown exceptions, an infant is
not liable in contract ; and so, when it comes to tort,
an infant cannot be sued in tort when the tort. arises
directly out of a contract and is so.closely associated
with it as to be part and parcel of the same transac-
tion. The line is hard to draw, and one must have
Tecourse to the decided cases. There is the well-known
case of Burnard v. Haggis, (1863) 4 C.B. N.8. 45, 143
E.R. 360, where an infant hired a mare for riding along

the road, with an express understanding that she should

not be ]um_ped The mare was put to a fence, and was

-the past. .
e\ecumon _

m]ured Tt was held that the infant was Lmble in tort-

inasmuch as the damage arose through his doing some-

thing that was distinet and separate and of a different
nature from the original contract of hiring. As against
this, there is. cited the equally wellknown case of

Jennings v, Rundell, (1799) § Term. Rep. 333, 101 ER., .

1419; where an infant hired a hovse and injured it by .
driving it too far. . The owner of the horse failed in
an action for damages on the ground that the so-called
tart could not be dissociated from the original contract.
The defendant was not using the horse otherwise than

was contemplated in the contract, and the difference - ..

was not one of kind but of degree.

The reader may possibly regard these. cases as
exarapies of the hair-splitting proclivities of Judges in
That they are not by any means obsolete,
howeveér,. is shown from the facts and the judgments"
in two modern cases. In Fawocelt v. Smethurst, (1914)
84 L.J. K.B. 473, an infant, who was a public-school
boy, hired a motor-car to go a comparatively short
journey in order to fetch his bag.: There wasno chauffeur
available, and, as he was accustomed to motoring, ke
drove the car himself. In the course of the drive he
went somewhat further than the point stipulated in
the hiring, and while he was on this part of the journey
the car was badly damsged, though not through the
driver’s negligence: - The proprietor of the garage
sued the infant and sought damages, first, on the
ground that the contract was one for a necessary,
and that, in taking the <ar; the defendant had given
an express undertaking to be responsible for. damages

‘however caused. In the alternative, it was coi_ltended
“that the defendant was lable in tort because he had used

the car outside the scope of the contract, thus render-
ing himself liable as a trespasser for any damage that
might arise in the -course of the trespass. The case
was heéard before Atkin, J., (as he then was) who in

the course of a ]udgment for the defendant discussed’
the direct bearing of the earlier decisions upon ‘the
point at issue. He held that the defendant would'not

be liable in tort because the extension of the journey:
was. not - essentially. different from the  donfracted.:- :
purpose, and he followed Jennings v. Rundall (supra).” =~
It was also held, on the questmn of the contract, that,
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while it might be necessary for an infant such as the
defendant to hire a car for the journey, the liability to
replace damage to the car arising from no fault of his
own weuld not attach to such a contract, and a. con-
tract by which an infant. would render himself liable as
the insurer of a car would be unreasonable, and not a
contraot for a necessary.

The learned anthors of Salmond on Torts, 10th Ed., 61,
say that on this point the law cannot be regarded as
settled,but that the better opinion would seem to be
that if liability for the tort exists, it is no defence that
the act was also a breach of contract. They cite, as
authority, Burnard v. Haggis (supra} and Walley v.
Hole, (1876) 35 L.T. 31 ; and they express the opinion
that Jennings v. Rudall (supre) was wrongly decided,
as they consider it it a mistaken application of a correct
principle—namely, that if the act of the minor iz in
reality merely a ' cach of contract, he cannot be made
liable by being su =1 in tort instead.

In the more recent case, Bellett v. Muigay, [1943]
1T All E.R. 143, the Court of Appeal t Lord Greene, MR-,
and Sceott and MacKinnon, L.JJ.) did not go that far,
but- they distinguished .Jennings v. Rundall. The
facts in Ballell’s case were that an infant was the bailee
of a microphone and an amplifier, but he parted with
their possession to a third party, contrary to the terms
of the bailment. ‘These facts, the Court considered,
brought the case within the principle of Burnwrd v.
Hagges. 1t was contended for the infant "appeilant
that if he were found iliable in tort, he would thereh¥
be heid liable for a breach ofa contract which did not
bind him.  Lord Greene, M.R., with whom the other
mwember of the Court agreed, said in the course of his
judgment : : '

It was argued that the attempt to make him liahle in tort
was a breach of the prineiple which is laid down in Jennings
v, Rumdall, where an infant, having hired a mave. rode it
carelessly with the result that she was injured. ~As Byles. J..

" pointed out in the argmment in a subsequent case {vo which
1 shall refer in & moment), that was a case where the act of
the defendant was not an act distinet from the contract -of
hire. but was an act which was within the four eorners of the
contract itself. In my opinion. the preseni case does not
fall under that principle.  Un locking aé the evidence, it
seems to me that, when properly construed, the terms of the
bailment of these articles to the infant appellant did nos
permit hinmi to- part ‘with their possession at all. If it was
the bargain that he imight pact with them, it was for the
infant to establish thas fact, and it seems to me that he has
failed to do so. On that basis, the action of the appellant
in parting with the goods was one which fell outside the

- contract altogether and that fact brings the case within the
aubsequent case, to whieh I have referred. of Burnerd v.
Haggis, (1863) 14 C.B. (w.s.}'45. There Byles, J., drew the
distinesion bétween that case and Jennings v. Rundall. He
said that in Buraard v. Haggis, the action of the defendant

- was an act of tort just as distinet from the contract as if the
defendant had run a knife into the mare and killed her. - What
had happened was that the undergraduate who bad hired
the mare, having beéen told that he must not jump her, lent
her to & friend whe jumped her, as & result of which the mare
was injured and killed. Willes, J.. there sald at p. 53:

“It appears to we that the act of riding the mare into the
place where. she received her death-wound was as much a
_trespass, notwithstending the’ hiring for another. purpose,
‘ag if, without any hiriog at all, the defendant had gone into
& field and taken the.mare out and hunted her and killed her.
It was a bare trespass, not within the object and purpose of
the hiring.” - .
In the present case it seerns to me, therefore, that the infant
- was properly sued in detinue in that, on receiving a demand
.. for the retumn. of the goods, he refused or neglected to return
" them, and failed to prove shat in parting with the goods he
had not stepped outside the bailment altogether.. On that
basis, there 18 & remedy against the infant in ‘tort because

the circumnstances in which the jzoods passed from his posses-
" sion and ultimaiely disappeared were circumstances.outside

the purview of the contract of bailment altogether, or, at’

any rate, wers not shown by him to be within it.

The Court of Appeal thus held that the burden of
proof is upon the infant to show that he is within the
contract—as here, to show that the contract allowed
him to part with the possession of the articles. As he
fuiled to prove this, his act was outside the terms
of the contract, and he was liable in tort.” '

The type of case in which a minor has obtained a
loan or the delivery of goods representing that he was
of full age is not uncommon. Apart from criminal
liability, there arises the guestion of civil "action
against him In contract or tort. Action in contract
is out of the question, except in the unlikely event of
the contract being for a necessary. It has been held
again and again that in such cases an action in tort
for deceit does not lie, inasmuch as the contract and -
the deceit ‘are one and the same transaction. This
puts the party who has been deceived completely out
of Court as far as an action for damages is concerned.
But under the well-known rule of equity that a wrong-
doer 1s not entitled to retain the advantages of hix own
fraud, it.has been held that, where an infant has
obtained géods or even promissory notes by means of
false pretences, he must hand them back to the owner :
Clarke v. Cotley, (1789) 2 Cox, Eq- Cas. 173; 30 E.R.
80 ; Burton v. Levey, (1891) 7T T.L.R, 248.

The decisions perhaps go so far as to say that, where,
an infant has sold goods so acquired and still retains
the purchase money, he must hand this money over
by way of restitution : Stocks v. Wilson, [1913] 2 K.B.
235 ; but where a minor obtained a loan by false pre-
tences the Court refused to enforce the return of the
money in an action for deceit : K. Leshe, Ltd. v. Sheil,
ftei4! 3 KB, 607. This would only have been a.
roundabout way of enforcing a contract for a loan
against an infant, and that the Courts refuse to do
as being contrary to the whole spirit of the law of
infants” rélief.  'This position is'not a comfortable one
for. the lender of money who has been genuinely
deceived, but neither is it a pleasant one for the infant
when it is remembered that the criminal law can be

.puf into operation against him.

The question of the responsibility of 4 parent for the
torts of an infant narrows itself down to two con-
siderations. The parent may be made liable if it can’

. be shown that the relationship of agency exists, as when

a child drives a motor-car on his father’s business, or
takeés out the car to do some errand at his father's
eXpress or implied request. There are frequent cases .
where the parent’s Dability can bé established in this
respect, and the principles are almost identical with
the liability of a master for the torts of his servant.
Thus, when a child commits a negligent act while
driving his father’s motor-car, the mere knowledge and
consent of the parent is insufficient to justify the Court
in imputing negligence to the father, as Reed, J., held
i Wood v: Freyne, [19301N.Z.L.R. 353. He distinguished
those cases of &éirangers.in blood in charge of the vehicle
or animal concerned, where the relationship of master
and servant or principal and agent, as between the
owner aud the driver, is inferred, and the onus is thrown
upon the owner of proving the contrary. He con-
tinued, at p. 355, - . S : _
But in these days, when motor-cars are in such general
use, and, in » large number of cases, are treated as family
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cars and driven by various members of the family, it appears
to. me 10 be against commeon experience that the children
of the family are engaged upon their father’s busimess whilst
in charge of a car. If, therefore, the usual thing to find
is that when a youth is driving his parent’s car he is.on big
own frolic, the law should not presutne to the contrary—it
should not presume that which by common experience is
known to be contrary to fact. .

The learned Judge went on to say that if it is desirable
- that parents should bi held responsible for the negli-
gence of their children when in charge of their parents’
cars, it is the bLusiness of the Legislature to say so,
and the Courts should not be required to meake a micro-
scopical examination of the evidence to see whether
1t is possible to pick out somethiog from which it may
be inferred that the ehild was on his futher's business
when the negligence occurred. ' '

Ir Wood's case, Reed, J., refused to impute negli-
gence to the father of a girl of eighteer who had a
driver’'s license, and hecame involved in a collision
while driving her father’s car. 'The learned Judge
said that to hold that, when a voung pirl takes her
cousin, a youth of her own age, out for a drive she is
acting as her father’s servant because the youth happens
to be a guest, in her father’s house, would be unjustified
by the law or the facts. His Honecur declined to follow
the judgment of Sim, J., in Timeru Beorough v. Sguire,
[1919] N.Z.L.R. 131, which (he said) appeared. to go
further than that of any previous case, with the
exception, perhaps, of Leary v. Osborne, (1901) 20

- N.Z.L.R. 416, both of which;, he thought, required
further consideration.

The position is different, of course, where a parent
is riding in a vehicle owned by him, that is being driven
by his child and the parent retains the right and duty
of controlling the wanner in which it is to be driven.
As was held by the Privy Council in Samson v. 4ilchi-
son, {1812) N.Z. P.C.C. 441, the fact that a person
asks another to drvive the car is not enough to establish
per se that he abandoned control of the car. Where
the evidence sustaing the fact of retention of control,
the owner is liable for the other’s negligence. The owner
hag a duty to control the driver. If the driver.is driving
at a speed known to the owner to be dangervus, and the
owner does not interfere to prevent him, the owner
may become responsible eriminally : Dw Cros v. Lam-
bourne, [1917] 1 K.B. 40, cited by Williams, J., in a
passage in his judgment approved by their Lordships.
In Samsoen v. Aichison, a mother and her young son
were Dbeing taken on a demonstration rtun.in a car
owned and controlled by a third person. who, it was
held, had not abandoned the control of the ear, which
prima facie belonged to him, when an accident occurred
while the youth was driving it. Their Lordships,-in
dismissing the appeal, added : o

The mere fact that he [the appellant] had asked or permitted
voung Collins, while he sat beside him, to drive the car is in
their Lordships’ view not enocugh to establish per se that he
had abandoned control of his car.  And if the control of the
car was not abandoned,:then, it is a matter of indifférence
whether Collins wiiile driving the car be styled the agent
or the servant of the appellant in performing that particular
act, since it is the refention of the control which the appellant
would have in either case that melkes him responsible for the
negligence which caused the injury.

The same principlé applies whexn a parent, while driving
in his car, allows his.child to take the-.wheél, and

injury results from’ the negligent act of the child;” and

Samson v. Avichison was, in fact, applied by Smith, J.,

in Black ~v. Macfarlane, {19311 N.Z.L.R. 112, 115,
where 2 mother was held liable for the negligense of her
son who was driving her car while she was clearly:
in possession and control of it, and there oceurred an
accident, due to the son’s negligent act, causing injury:

Apart from the application of the principles of the law
of agency, a parent is not respensible merely because
his infant child has acted negligently or has eomimitted
a wrong : Moon 'v. Towers, {1860) 8 C.B. (n.s.) 611,
141 E.R. 1307. But the parent is responsible for his
child’s negligence if the act of the child is the result
of his own negligence. It was accordingly held in
Kowany v. Kenealy, (1906) 26 N.Z.L.R. 1118, that
where a father leaves an unloaded pea-rifle in such a.
place that he knew, or cught to have khown, that it
would come into the hands of his infant son aged ten
vears, and he knew, or ought to have known, that the
son was able to produce cartridges and was likely to
use the rifle recklessly, then if the rifle does come into
the hands of the son, who obtains cartridges elsewliere;
and the son in negligent!y using the rifle shoots and
jnjures another person, the father’s leaving the. rifle
about is a negligent act and is the reasonable and
probable cause of the injury done by the son.

The general principle was stated by Cooper, J., in
Kowana v. Kenealy, in the words of Fitzgibbon, L.J.,
in Sullivan v. Creed, [1904] 1 L.R. 317, as follows :

Where an injury has been suffered which would not have
happened but for the action of more than one person, no one
“of the several persons whose action led up to the injury will
be answerable in damages for it unless his action caused it ;
and it should be held to heve caused it if a man of ordinary
prudence, having regard to all the circumstances, ought to
have anticipated the injury ®s a not improbable—* likely - .
is too strong—consequence of his aetion. If so, he iz -
responsible, notwithstanding that the 'injury  would  not
have happened but for the independent act of & third party.

All third-party cases are difficult, because, in tracing the - .

chain of canse and effect, circumstances often make it almost
impossible to distinguish between s flaw and a break, or to
say whether the intervention of a third party has not so far
predominated in bringing about- the injury as to maske it
right to say that the act of the original party was not an
effective cause of the ultimate result,

Therefore, Cooper, J., added, a wrongful or negligent
act of A.'may create a state of things giving an oppor-

tunity for another wrongful or negligent act of B.,

and if harm is'then caused by B.’s aet which is of a kind
that A. might reasonably have forseen, then A. as well
as B. may be Hable, whether B.’s act be wilful or not.
Engelhart v. Farrent, [18971'1 Q.B. 240, and Clark v.
Chambers, (1878} 3 Q.B.D. 327, were decided upon
this general principle. o '

The test. therefore, to be applied in each case rmust he,
‘a8 stated by Fitzgibbon, L.J., in Sullivan v. Creed,
(supra) at p. 341 (applied by Cooper, J.; in. Kewana
v. Kenealy) : : : :

Initial negligence of the father being shown, the gquestion

is. reduced to this: whether the son’s act, when he got the
gun, was s0 independent of his father’s negligence, and-so, far

outzide the range of reasonable anticipation, ag. to make jt. . = - -

the sole caunse of the injury, and to absolve the, father:.' s

The faets in Kawana v. Kenealy were, in the opinion.
of the Court of Appeal, when that principle was applied,
too strong to.remove the father’s responsibility. . The =~
principle applied was the same as that applied where
the. defendant left his cart and horse unattended in 2
publié stieet, and a child led it -on and injery was™
caused to another : Lynch v. Nurdin, (1841) 1 Q.B. 28,
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113 E.R. 1041 ; and where a young girl was senb o
feteh a loaded gun o IMaon v. Bell, ’1816} SM. & S.198,
105 ER. 1023,

Another {inding of the Court of Appeal in Iicru it
v. I\mealy is of considerable interest to parents, though
it is merely an application of the Inw of agency.. At
the time of the actual shooting and injury hy the son,
the father was in Auekland, & hundred and hftv mﬂt“-.
away. He had left his wife in charge of his hotel and
its e(mtents during his absence from home. She was
not simply looking after his house 2% his wife, but was
in charge of his premises and business as his agent.
Her fmh\re as his agent, to perform the dnty of sesing
that the boys did not get the pea-rifle was held to be
evidence upon which the jury could, with the other
eircumstances of the case, propeily fmd nerrhgenr*e on
the part of the father.

A case having much in common, on the fasts, with
Eawano v. Kenealy, heard some ten vears later, by a
Divisional Court [Lush and Rowlatt, J.J.) was Bebee v.
Sales, (1516) 32 T.L.R. 413, There, the hoy. aged
fifteen years, had broken a window with an airgan
some time before he injured the plaintiff with a shot
from the gun. Their Lordships held that, as the
father had not exercised such reasonable care as a
prudent persen should have exercised when he left an
airgun in his boy’s hands, affer having been warned
{*\b was the father in Kawaat's case) of the son's previous
recklessness and that the airgun in his hands was
dangerons .to others. They snid it made no difference
10 the father's liability whether the boy had broken
the window by accident or on purposs; in either case

there was evidence on which the father should have
acted. Mr. Justice Lush, however, was careful 4o say
that he left opén the guestion of whether #t was
essential for the. pla.int]'ff to bring home to the father
a knowledge of the son’s previous reckleqqnebs in order

to succeed. Hére there seems to be a loophole for taking

action against parents on a somewhat wider field than
is usnally contemplated. To be on the safe side, a father
should not put it within the power of his infant son or
danghter to handle dangerous articles or to drive his
ear unless he is assured of the competence of the son
or daughter. L'o give this power in the absence of the
knowledge, may be held to be neglizence impuiable to
the parent and fixing him with responsibility for
damage caused by his child in those circumstances.

It follows that in all these cases of the use of dangerous
things by children causing injury to others, to render
the parent Jiable it muss first be proved that the injury -
sustained was the resnitant effect of the father’s initial
negligence. It iz material in considering that question -
to remember that it is the father’s duty to take notice
of anythizg in the ordinary nature of the particular
child, and any mischievons tendency that he had:
per Lord Esher, M:R.. in Williams v. Fody, {1893)
10 T.L.R. 41.° There remains the question of law,
whether there was az unbroken chain of causation.
Ag Cooper, J., pointed out in Kawane v. Kenealy, at p.
1144, the answer depends on 2 consideration of the
particular ciroumstances proved, the nature of the
article in respect of which the negligence has heen
astablished, and the persons to whom the artisle was
hl\e;v to he accessible.

SUMMARY OF RECENT JUDGMENTS.

DAIRY FARMERS CO-OPERATIVE MILK SJI’PLY COMPANY
LIMITED v. FINDON.

SrrrEME CovrT. Dunedin. 1045, Deccomber 4. 7. KexxeDY, J.

Sale of Food and Drugs—=Samples of Mill taken by Inspector—
Nonscompliance owith Stalwlory  Provisions—Proceedings for
Alleged Offence founded on Such Samples not maintainable—
Sale of Food and Drugs Act, 1 s, 4, 5, 7, 1X—S8ale of Food
vnd Drugs dmendment Act. 1934, s. §. ’

An Inspector, having inspected any food or drug under the
authority of s. 4 of the Sale of Tood and Dreags Act, 1943, may
take samples thereof for the purpose of examination or analysis

without complying with the provisions of ss. 3 and 7 of that

statute, but, mless such provisions have been complied with,
he roay.not take procecdings for arry offence menticned in s 12
of the statube,

Lincoln v. Sole f1939] X
(1914) 24 N.Z.LR. 183,
{1884} 14 L.R. Tr.
referred to.

.Z 1R ITG__ Middletan v IncIeJ,O’ﬂ.
Ennishillen Guardians . Hilliord,
214, and Buckier v. Wilson, {1896] 1 Q.B. 81,

Counsel : Ward, for the appellant; 4. N. Haggits, for the
respondent. - o ]
. Solicitors : ‘Ward and” Dowléing, Dunedin, for the appellant ;

. Ramsay, Haggitt, and Robertson, Dunedin, for the respondent.

GIBEONS AND PATERSON, LIMITED v,

WATERHOU SE
MANUFACTURING CO‘\'XPANY LIMITED.

'S[:szm: Count., Wellington. Decernber 11, 19. Myens, C.T,

Sale of Goods——ImpLaed Conditions as to Quality and Fitness—

Tmported Article tn General Use unobtainable owing to War
Conditions and Import Restriciion-—Substitute manufactured
locally—Inferior to Imported Article—TWhethér reasonably fit
Jor  Purpose required and of Merchantable Quality—Sale of
Goods Act, 1908, 5. I (a}, tb).

When, owing to import restriction and wer conditions, the
raarket is bare of an article previously in general-use, and local
manufacture has provided a substitute, such substitute may .
not be comparable in quality or in efficienc with the imported
article formerly on the market and yet may satisfy the reguire-
ments of 5. 16 {a} and (3} of the Sale of Goods Act, 1908 ; but
such substitute voust, nevertheless, be ressonabiy fit for the

purpose for which- it was sold, and must be of ‘merchantable
quality.

Taylor v. Combined Buyers, Ltd., [19241 N.Z.L.R. 827,

‘Grant v. Australion Knitting Mills, Ltd [1936] A.C. 85, and

Manchester Liners, Ltd. v. Rea Lid., [19 212 A.C. 74, applied

Counsel :

Ciéa.-ry,'for appellant ;  Fres, for the respondent.

Solicitors : Barnett and Oleary, Woellington, for the &ppe]_lant
4. W Free, Wellington, for the respondent.
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INTERPRETATION OF STATUTES.

Illustrated by Cases decided since 1939.

By Professor B. 0. McGEcEAN.

The Tollowing article is.a by-product of a series of

lectures given as a refresher course to returned service-
men. The aim of those lectures was simply to recall
to those who had been away from the profession for a
few years some of the more tmportant rules relating to
interpretation of statutes, and,  wherever -possible,
to illustrate those rules from cases which had been
decided since 1939. These notes suffer from the imper-
fections this origin makes inevitable and even more
from being but a selection of the selection originally
made for those lectures. The writer hopes the material

way for all that prove of interest to the JOURNAL'S
readers. . :

I.. TrE Carpivanl RULES.

These rules are really two. The first is known as
Lord Wensleydale's Golden Rule, and is: ** Th constru-
ing wills, and indeed statutes and all written instru:
ments, the grammatical and crdinary sense of the words
13 to be adhered to, unless that would lead to an
absurdity or some repugnancy or inconsistency with
the rest of the instrument, in which case the grammatical
and ordinary sense of the words may be modified so
as to avoid that absurdity, repugnancy or incousistency,
but no further™: Grey v. Pearson, {1837) 6 H.L.
Cas. 61, 106; 10 E.R, 1216. The first rule is %o give
the words their literal meaning. '

The second rule is that the meaning must be collected
from the whole instrument: Turguand v. Board of
Trode, (1836} 11 App. Cas. 286, 201, _

‘These rules of conrse are not contradictory. Primarily
the words must be given their plain, ordinary or liseral

meaning. But one reads the whole statute, and that.

reading may show that the use of the word or phrase
n question is ambiguous. If it does, one must look
to the context, the whole statute, to ascertain which
meaning Parliament attached to the word. If after
doing 80 mo good reason to depatt from the plain
meaning of the word emerges, then, no matter how absurd
the consequences, the plain meaning must have ifs
_effeet,: Cibley v. Dale, [1851] L.J.C.P. 233, 235. So
in Davies v. Warwick, (19431 1 All ER. 309, the Bent
Restriction "Act, 1939 (Eng.) had fixed a standard
rental in the case of a house not let at September 1,
1939, as a maximum by reference to the * rént at which
it was last let before that date.” A cottage had been
let last in 1916 at a rental of 3s. 9d: per week, subse.
quently raised to 4s. 3d. The owner had resumed
possession in 1931, The property was sold. in May
1039. In October, 1939, it was let at.12s. 6d. per
week, neither tenant nor owner knowing -of the
rental. ‘Even 12s. 6d. was below the rental value in
the locality. Now if the plain words were given their
plain meaning 2 cottage let last 500 years ago bus
never thereafter must have its-standard rental at the
rentals of the fifteenth century.: - Vet the Court of
Appeal gave the words this plain meaning. - i

prior

The plain meaning can often be found in the Oxford
Fnglish Dictionary.  In Re Whitley, [1944] 1 All IL.R.
"299, the guestion was whether unmounted cut diamonds
were “jewellery.”. The Oxford. defined * jewellery
as * Jewellers” work, gems or .ornaments made or sold
by jewellers; jewels collectively or as a form of
adornment.”” The Court held that gems sold by jeweliers
covered unmounted cut-diamonds. But a2n ordinary.
meaning as evervone knows may not always have got
into the Oxford Dictionary. That work defined furniture
a5 " movable.” Buteveryone knows that some furniture
these days is built in. And in Gray.v. Fidler, [1343]

2 Al ER. 289, the Cowt held thut in its ordinary

meaning ** Terniture  -included. wardrobes, beds, cup-
boards, &c. screwed to the walls. ’ : S
The ordinary meaning is generally to be preferred to
the technical meaning.. This preference has its cause .
célébre in Hickman v. Peacey, [1945].1- All E.R. 215,
the commorienies case. The Law of Property Act,
1925 (UK.} 5. 184 {our Property Law Act, 1927, s. 6),
provides that in cases where two or more persons died
i’ éirctumstances rendering it " uncertain” which of
them- survived the other or others, &oe., Viscount
Simon took the view that a thing was not uncertain
if it were proved according to the requirements of
legal proof.  But the majdnty of the House thought.
it ~wag uneertainty “in its ordinary. acceptation as
denoting a reasonable element of doubt” that the
Legislature intended. " See also Berriman v. London
and North Sastern Ratlway Co., [1945] 2 All E.IR. 1, 4.
- But the word may have two or & number of ordinary
meanings. Even here sometimes the problem involves
no more than ascertaining whether the given thing or
fact fits Iinto any one of the number of ordinary mean-
ings the word has. This was all that was involved in

- Re Whitley (supra). But if one has to choose between

ordinary meanings, the Golden rule is of no assistance.
The context must be our guide to which of the possible
ordinary meanings we are to follow.  The use of the
word in such cases is ambigucus and the rule is thab.
the context is- referred to to resolve the ambiguity.
The process is, of course, the application of the second

‘rule. The word ** tax’ for exampie has two ordinary

meanings, oné including- the other excluding - local
rates. © The word may be used in either the more -
limited meanitig or the wider meaning, which would
include rates and the guestior as to which meaning 1s
intended must: fall to be decided on the terms of the'
ordinance -in question’’: - Pafriarchate v. Jerusalem
Corporation, [1944] 1 Al ER. 130, J.C. On reference

- to other parts of the ordinance it 'appea,redf-th'a.t_ taxes
and rates were there distinguished, so taxes did mot ;.0 -
include rates ; see also MeVittie v. Boro_u_gh of Bolto_r_z,_: A

[1945] 1 Al E.R. 379, _ e
A further .application of the reference from’ clear
“words 4o context is provided by the rules of construction

a8 to reference to a provise. It .is not' enough to say -
" that if the enacting pait is clear it'catinot be controlled
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by the proviso. Lord Russell in Jennings v. Kelly,
[1940], A.C. 206, 218, 219, points to a necessary gualifi-
cation :

Although a provxso may well be incapable of putting upon
preceding words a construction which they cannot possibly
hear, it may withowt doubt cperate to explain which of two
or more poasxble meanings is the rlght one to attribute to
therm.

In that sense it éan control the enacting part; see also
Y.ord Goddard in Bretherton v. {I.K. Totalisutor Co.,
Lid., [1945] 2 Al E.R. 202, where the same point is
reiterated after denying to a proviso the enabling of
something to be done which is not enabled in-the
enacting part Lord Goddard also warns that :
" [A proviso] may be inserted, as is sometines the
case, ‘ez abundanti cauteln to prevent s possible econstruction
which was not intended being placed upon other provisions.
The context can do isore than determine which of
two ordinary meanings applies, it may qualify the
plain ordinary meaning. This is illustrated by the
velationship dealt with later between the rule that
general words are. to be generaily understood—ii.c.,
thev are to be given their ordinary meaning) and the
ejusdem generis rule which limits general “words by
reference to context. This reldtmnsh:p isonly a partloula,r '
application of the wider Tule that words must be read
in their context. Another illustration is R. v. Fogden,
104531 NLZL.B. 380, where a trial had proved abortive
because the jury had disagreed. Section 442 of the
Crimes Act, 1908, prov1dcs

The Court before which any a.ccuseci person is trisd roay,
either ‘during or afier trial, reserve any question of law
arising for the opinion of the Cou.rt of Appéal

in manner hereinafter provided.
The question was whether the section applied to an
abortive trial as well as to trials resulting in conviesion

or acuittal. The Court divided on the questmn Fair

and Cornish, JJ., favoured the plain meaning of the

words. But the majority found that other “sections
(s. 445 in particular) ra,xsed a doubt as to that being
the legislative intention. -~ Other parts of the Ack
and the history of the section led the Court to limit
the operation of s. 442 to trials resulting in.convietion
or a.cqmtbalwnot the plain meaning “of the words
uged.

Context can lead us farther still away from the literal
meaning of the words. The mtelpretation of "any
words tsed in any legal document depends on the in-
tention of the author. This intention is to be got
from the words used in the document. But-the words
are-to be read as the words of the author, used in the
circurnstances in which the author was pla,ced We
do not read the document as that of a °* normal”
speaker of the language, speaking in vucuo, but as the
work: of a particular author, with particular. cirenm-
stanoces in mind. . As the Lord President Robertson
said in Edinburgh Street Tramways Co. v. Ucogzstmtes
of Edinburgh, (1894) 21 R. (Ct.Sess.) 688, 704 1 °

. there are times and places for everything, and I
shouid hardly have thought a Tramway Act exactly the
ocrasion which Parliament wowld choose for teaching buSmESS
men . metaphysics unawares v !

This ‘brings me to Heydon’s case.

. II. HryDoX's CASE..

In River Wear Commissioners v. Arlamwbn,. (1877} :

-2 App. Cas. 743, 763, Lord-Blackburn said that

from the imperfection of language, it is impossible to know
what that intention is without inquring farther and seeing

“local authority.

sée Kam v. Kain, [1943] N.Z.L.R.342.

what the circumstances were with reference to which the words
were used, and what was the object appearing from those
circumstances which the ‘person using them had in view, for
the meaning of words varies according to the circurstances
with respect to which they were used.

The most up to date illustration of this classical state-
ment is Nafional Association v. Bolton Corporation,
119427 2 Al E.R. 425. The section in guestion gave
to local authorities power to make payments during
the war service of an emplovee of a local authorltv

making up his war service pay o the amount he would.
have received if he bad remained in the service of the
The union sought a uniform vule of
employment on this matter for all employees. Objec-
tion was taken to this befors Arbiwation authorities
on the ground that the section only gave power to
consider cases indiv idually. Viscouns Simon, L.C.,
ab p- 430 rejected this argument

The statute, I venture to suggest, has a much wider
scope I cannot think that the legislation did notv
foresee that once the power was given claims would be made
for assurances that it would be exercised, and that the clabms
would be made and settled by the usual processes of coliec-
tive bargaining with which ~em,xble masters ant workmen
.are now ﬂumha:
The words were understood in the light of curreut
industrial practice well known to the Lewmld,ture

Lord Blackburn’s words are reaily a “restatement of
Lord -Coke's in Heydon's case; {1584) 3 Co. Rep. b,
74 E.R. 637, which need no repetition- The law
before the Act and the mischief to be remedied are the
most important suwrrounding circumstances against
which the words of the Act are to be seen. The
authority of Hepdon's case and its limitations were
reaffirmed by Viscount Simen in Hickmaen v. Peace i
{(supre at pp. 213, 219} :

Something was said in the course of the argument as to -
the maxim Shat in order t¢ arrive at the real meaning of &
statute it is lepitimate to consider what was the mxschxei ar’
defect for which the - previous law bad not provided. This
proposition is derived from Heydon's case. There iz no
doubt that, within its proper range, this rule of interpretation
is valid . But this maxim hes a valuable applica-
tion only when the language of the statute which is being
construed needs to haveé this additional hght thrown upon it.
The words we are considering do met in my opinion 1eave
any dovbt as to what they say and mean. Moreover, in
order to make a useful app!ma‘mon ‘of the maxim it is first
necessary to be certain what the previous mischief was.

And then he goes on to consider cases decided prior
to the statute ** which may have been thought to call
for this statutory alteration.”” If the words are clear
there is no reference to éither surrounding circumstances
or mischief any more than there is to context But if
the words are not clear, and the mischief may itself
show they are not, then the maxit in Heydow's case
will be applied to determine the meaning of the words.
Lord Macmillan, in the same case, relied strongly on
the muischief as governing the construction. Of the
opposite view he remarks :

 Having- set oub . to remedy the law as to
commaorientes the Legislature iz ironically found
not to have made any provision for the case of commorientes
who die together, but to have dealt only with persons proved
to have died consecutively. .
And he found that. the section applied to- both types of
commomem‘eo

More obvious occasion to refer to prior case law
oceurs - where a decision of the Court has occasioned
general disapproval, often voiced by the Couwrt itself:
The Frustrated
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Contracts Act, 1944, needs to be construed in the
light of criticismn by their Lordships of the law: they

had ]ubt enunciated in the Fibrosa case, [1942] _| 2 All
E.R.122

The relevance of statements made in Parliament
on the construction of Acts of Parliament has some
applications which are nov as clear as they might be.

- There has been an exhaustive review of the matter by
the Hight Court of Australia in South dustralic v. The
Commoniwealth, [1942] 63 C.L.E. 373, where all the
important authorities are dealt with. The New Zealand
Court of Appeal has moreover on two occasions dealt
with the relevance of & commissioner’s memorandum
accompanying a consolidating Act: see K. v. Crossun,
[1943] N.Z.L.R. 434, 463, and R. v. Brooks, [1945]
N.ZL.R. 584, 596. The memomndum it would

_seem, wmay be referred. to. :

I1T1. PA.R'I‘ICULAR RuLus axp Maxmis.

Generalia verba sunt generaliler intelligends and its
qualifying. ejusdem generis and noscilur o sociis rules
have been considered in a number of recent cases.

The ejusdem generis rule may be applicable when a
number of particuiar words are followed by a general
word or phrase. The Cruelty fo Animals Act 1850
(U.K.), defined animals by reference to ninetesn named
anima,ls and added * or any other domestic animal.”
If these general words were lijerally effective as ro:
quired by the maxim generalic verba suni generaliler
indelligenda clearly the domestic fowl, and more paz-
ticularly fighting cock, was included. But the nine-.
teen animais particularized were all four-footed.  They
could be grouped within the genus animal as opposed
to bird, and the general words must be limited also
to four-footed animals.

The rescent cases illustrate two requirements to
application of the ejusdem generts rule. First, it must
be possible to bring all the particulars within some
genus ; and second, that genus must not bé exhausted '
by the particulars, for if it were the general words
would be redundant, and it is a firss rule of con-

" struction of statutes that every word must pull its
weight. The first requirement was found lacking in
Alexander v. Tredegar Iron and Cocl Co., Lid., [1943]

-2 All BE.R. 273, where the House of Lords rejected the
ejusdem generis rule because the particular word pre-
ceding the general was used by way of illustration not
genus. The words, used of mining, were * evéry
haulage road shall be kept clear as far as posmble of
pleces of coal and other obstructions.”

. Both requirements were in issue before the. Court'. “of-
Appeal in Sluggish HKwer Drainege Board v. Oroug
Drainage Board, [1944] N.ZLR. 445; and see aldo
Cook v. Nelson Hospital Board, [1945] N.Z.L.R. 110.

In that case, the words involved were: © deepen,

widen, stra.lghten dwert or otherwise improve any
existing v atercourse.’ The question was whether
the erectlou of a certain flood-gate was within the
meaning of these words.
if the maxim generalia verba were applied clearly it
was. Did-the preceding particulars yield a genus or
category ? Sir Michael Myers, C.J., held that they.

did; the deepening, widening, sﬁmwhtemnc ‘and .
g_l_iverting were all, “to use  His’ ‘Honour's phra,sg;.

extract out of the two words *

‘motor vehicle on. any road
Jdriven or at least is capable of motion :

It was an improvement and

“navvying” work. Providing a flood-gate was not ..
within the category of navvying work 1t was ent.meer-
ing. _ .

The second requirement had, then to be met. Did :
not. “decpen, widen, straighten, divert” ‘exhaust the
category navvying, so that there | rema,med ne other
way oo lmprove By navvying and the words ** otherwise
improve ”’ were meaningless ¢ His Honour said no,
because raiging the embankment was not included -in
the pa.I‘thlIL’LI‘S wzg navvying, and was Improving

~ The ejwsdem genema rule was therefore applied.

But in Nedional Association of Local Governmew:
Officers v. Bolton Corporation, {1943] A.C. 166, [1942]
2 All E.R. 425, the House of Lords held the rule in-.
applicable because the suggested gemus was in fact
exhausted: by particulars preceding the general words.
The words were: “‘manual labour, Clerical work.
or otherwise.” Lord Porter found it ** difficult to
manual *and *clerical’
a class within which the other tvpe of work is to be.
confined.” .

A Divisional Court in Em,ldnd has held that the
ejusdem generis rule is Inapplicable where a single
particular is followed by general words. - The Wol_'ds .
in that case were ** theatre or other place ™ : Allen v. -
Emmerson, [1944] 1 All ER. 344; 347. This con- -
clusion seems to have been due to the failure of counsel
to cite authority to the contrary (i6id.). New Zealand
counsel need not so embarrass their own Courts for in
the Court of Appealin Hanna v. duckland City Corpora-
tion, [1945] N.Z.L.R. 622, per Sir Michael Myers, C.J.,
at p. 630, there is explicit authority. to the contrarv
And Alexander v. Tredeger Irow and Coal Co., Lid.
{supra), at leass proveeds on the assumption that the
ejusdem generts construction can bhe apphed to general
words following one partlcula.r only.

The related sioscitur « socus rule found a lowlv
illustration in Sandford v. Graham, [1944] N.Z.L.R. 16,
where an Intoxicated gentleman was, after an accident
which had rendered hib ear immobile, found in the car. -
He was charged and convicted by a Magistrate under

. 5. 28 of the Motor-vehicles Act, 1924, with * being in
. Lharo'e of a motor vehicle while in a state of intoxica-

tion on any - road street or place to which the public
have aceess.””  If the generality of the subsection in
terms of which this charge was framed was to be given
its literal effect,-mo doubt he was guilty. But the
learned Chief Justice, at p. 17, pointed out that * all
four offences created by s. 28 of the Act invelve the
idea of actual or potential danger to the public or
individuals by reason of the handling of what I may call
a “live’ motor-vehicle. The first three all have refer- -
ence 10 & car whieh is being actually driven and, in my
opinion, the fourth, which deals with the case of.a perdon
while in a state of infoxication being in charge of any
is either -.=being.
it does not. -
apply to a car whick is in such a condition as to. be o
altogether. mcapable of motion.” =

Expressio Unius. E wcluszo st Allerius. bmith J P
applied this waxim to Part IIT of the Economic
Stabilization Regu.a,tlons, 1942 (Serial No. 334/1942)
exclude variation in rent with the cost of living because .

“this-was specifically provided for n Part 1V, dealing

with wages,
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And it was applied by the Court of Apneal ta Sandi-
lunds v. Corus, [1945] 1 All E.R. 374, The Summary
Jurisdietion (Married Women) Aez, 1383 (U.K.) pro-
vides in 5. & {a} for separation orders and in s. 5 (¢}
for maintenance orders. Section 5 iz} provides that
a separation order was to have the efect of a decree
of judicial separation on the ground of oruelty, which
would negativs recovery by the wife unier her common-
law right to pledge her hushand’s eredi for necessaries.
Becsion 5 (¢} contains e such provision. du Pareg, L.,
at p. 376, puts it : S .

‘The fact that provision is thus made in 8. 5 {2). for the
exclusion of that common-law right in nne event only, is we
think, a strong indication that in other cases, falling within
the same section Parliament did not intand the common-law
right to be abrogated or diminished.

Iv.

Cross HeaDINGS. A cross heading—i.c., a heading

Formar MartTues.

to a group of sections, but not to a division or part

of an Act, is more than n marginal note, and, semble,
can be referred to in coostruing the Aect. Coher, J.,
referred to it in Re Carlion, [10431 1 All ER. 559, to

assist him in ecenstruing s. 10 (3} of the Naturalization -

Act, 1870. - That subsection provided that—

Where the father . has obtained a certificate of
naturslization in the United Xingdorn, overy ohild of such
father .. who during infancy had become resident
“with such father . in any part of the United Kingdom,
shall be deemed to b2 a naturalized British subject.
The question was whether a child more than twenty-one
vears of age at the time his father was naturalized was
within s. 10 (5).- The cross heading—and it was a
eross heading to s. 10 only—was ** National status of
married women and infant ehildren.” . Cohen, J., held
that the subsection was ambiguous and the cross

. heading resoived the ambiguity. Only infant children.

were included in the naturalization. But he also cited
with approval Lord Collins for the Privy Council in
Toranto Corporation v. Toronto Ratheay, [1007] AC.
315, 324, that such a heading is *“to be regarded as
giving the key to the interpretation of the clauses
ranged under it, unless the wording is inconsistent
with such interpretation,” words which scem to give
the héading a much larger function than. to resolve
an ambiguity. The Court of Appeal while agreeing

N.Z.LR. at 457. )
* Syndicate v. Inland Bevenue Commisstoners, [1921]
2. K. B. 403, 414, and Ormond Investment Co. v. Betts,.

with the view Coben, J., took of 5. 10 °(5) were un-

- willing to commit themselves on reference to cross-

beadings : see Re Carlton, [1945] 2 All E.R. 370. .

ScEEDYLE.—The provisions of the Code of Ciwl
Procedure (in particular BR. 245-8, 291} were held =~
to control the construction of =. 64 {d) of the Judica-
ture Ach. This is an unusual force to be given to words
of a schedule ; but then of course the Code is of rather
more importance relative to the statute to which it is
annexed, than is the normal schedule. The normal
rule was applied by Smith, J., in Lewis v. Lewis, [1944]
N.Z.L.R. 401, to the forms set out in the Schedule to
the Matrimonial Causes Rules, 1943.

Trrrg.—Lord Greene, MR, in Butcher v. Poole
Corporation, [1942] 2 All ER. 372, 575, 576, restates
the law in these words: -

It is, of course, guite settled that the title to an Act of
Parliament is not to be taken as limiting the provisions of
the enactment jtself. The greatest use that can be made
of it is to aid in construing words-of doubtful or ambiguous
import in the Ast, and it is legitimate to use it for that
purpose.

It was so used by the Court of Appeal in Watkinson v.
Hollington, [1943] 2 Al E.R. 573.

STATOTES IN PARI MATERIA.—Lt would appear that
the modern trend is away from the older view of the
text books that subsequent statutes cannot be regarded
as in part materia and so assist in the construction of

_carlier : see per Smith, J., in Sluggish River Dratnage

Board v. Oroua Drainage Boord, {1943] N.Z.L.R. 574,
and per Callen, J., in the same case on appeal, [1944]
Smith, J., relied on Cupe Brandy

[1928] A.C. 143. .
GENERAIIA SPECIALIBUS NoX DERoGANT —A useful
illustration occurred in Lewers v. Barber, [1943] 1 Al
E.R. 386 (see especially al p. 393), where the Court
of Appeal held that the Limitation Act, 1939 (UK.
did not apply to Workers’ Corpensation . proceedings
under an Act prior to 1939. Theearlier Act was special ;

- the later general Act was not meant to toush pro-

ceedings under the earlier ; see also Walker v. Hemmant,
[1943] 2 All E.R. 160, and Tuuranga Borough v. Teu-
ranga Electric-power Board, [1944] N.Z.L.R. 155 to 165.

LEGAL LITERATURE.

Chaimers’ Sale of Goods Act, 12th Ed. By Rareu Surroxw, K.C.,
Reader in Common Law to the Council of Legal Education
(England), and N, P. Sgaxxow, of Gray's Inp, Barrister-at-
Law. With New Zealand Supplement, pp. =xlvi + 274.
London : Butterworth and Co. (Publishers), Ltd. (New Zea-

land price 26s. plus 11d. postage: supplies just arrived o

New Zealand.)

The draftsman. of the Sale of Goods Act, 1895 (New Zealand)
80 closely followed. the Sale of Goods Act, 1893 (Gt. Brit.) that,
when he came to 5. 22 of thé parent statute—which deals with

market overt—he included it in the New Zealand Act {now s. 24

of the Act'of 1908) though it had no application to New Zealand ;
and he added subs. 3 in which it is declared that nothing in the
section or elsewhers in the statute should be construed to create
a market overt in New Zealand.

This evidence of the very close following of the English statute,
as drafted by Sir M. D. Chalmers (who was responsibje for the
Ist to 10th editions of his standard work), renders the new
edition of the well-4ried text-book, Chalmers’ Sale of Gooeds,
for ell praetical purposes, an authoritative commentary on our
own' statute. To render the work even more useful to local
practitioners, the publishers have added a New. Zealand Supple-

mernt, which directs the reader to the corresponding section in
our Act. For, though the statutory text is almost idéntical,
there is & slight re-arrangement of section numbers in'the New
Zealand statute, mostly dume to our preference for having the.

- interpretation section at the beginning of the statute instead of

at its end (which is the English preference. or practice), and to
the omission of two sections of mtberest ounly to Scotland.

The new edition of Chalimers, carefully revised by the learned
editorg, brings the law, stated in the last edition as of 1930,
down to 1945. ~ But, in their revision, they have not merely
referred to cases decided during that period, but they have also
bzought in references to older cases that were mot included in
earlier editions, whenever they found them of value to their
text. In all, including new cases, one hundred and ten cases
have been added to those in the last edition.

A further utility to New Zealand practitioners has been the
inclusion of snnotations of the Law Reform: (Frustrated Con-
tracts) Aot, 1943 (Eng.) because our own Frustrated Contracts
Act, 1844, is exectly copied from that statute. With Cheshire
and Fifooi's Law of Contracts (see p. 22, onte). they should have

. a complete text-book on this statute in relation to contracts in

general and in its application to the sale of goods in particular.
o —P.B.LE."
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ILLITERATE FOREIGNERS.

Aifida.ﬁts, Statutory Declarations, and Deeds.

Iy B C ADAMS,. LL.M.

Expraxatory NotTe.

What would you do, if required to ‘take an affidavit

or statutory declatation or witness a deed affecting
title to land, by an illiterate foreigner ¢

In Goodall’'s Conweyancing in Now Zealand, 384,

a form of attestation is supplied for » will by a foreign’

testator who is literate, but the late learned author
does not appear to have provided for acase where
the difficulty of ﬂlmemcv as well as of language pre-
sents itself.

[tisto bs bornein mmd thatitis the duty of asolicitor
taking an affidavit or statutory declaration to see that
the rules and the statute are observed and that the
deponent or declarant’ knows what he is swearing or
declaring to: Bouwrke v. Davis, (1889) 4% Ch.D. 110,
126, and E. v. Hobgood, {1934] N.Z.L.0. 73, 84

The first thing obviously is o obtain the services of

# competent interpreter-—one wio has a sound know-

ledge of the language of the foreigner as well as of

English.

1t is obvious that in the cn‘cum%t&n(‘es R. 185 of the
Code of Civil Procedure {which requires the solicitor
taking the affidavit Aimself to read over and explain
the affidavit to the flliterate deponent) cannot be
complied with, unless perchance the solicitor has »
good knowledge of the foreign language. - There does
not appear to be any rule exactly applicable, unless it
be R. 197, whkich provides that, if an afficdavit is in
any other language than English, there shall be a
translation thereof annexed thereto, together with an
affidavit by an interpreter verifying the translation.
But instruments in a foreign language would not be
accepted by the Land Transfer Department.

Having regard to RR. 199 and 604 of the Code of
Civil Procedure and to the procedure and forms as sct
out in Stringer on Cuths and Affirmations, 4th Ed. 116,
118, 119, it is suggested that the following procedare
gould be adopted in the case of an affidavit, and it
could quite easily be modified teo fit a statutory declara-
tion, as it has been in the following Precedent No. 1,

After the affidavit has been prepared in English
and read through by a competent interpreter to the
deponent the following oath is administered to the
interpreter :-—

I swear by Almighty God that I well understand the English
and (Chinese} ‘xa.nguages and that 1 have troly, distinetly, el
audibly interpreted the comtents of this affidavit to the
deponent (C.D.) and that I will truly interpret the oath about
to be administered to her (him).

An oath in the ordinary fashion is them put to the
interpreter who interprets it to the deponent and the
deponent signifies her (his) assent to.it.

As to the swearing of oaths by heathens, see Gurrow
and Willis's Law of Evidence, 2nd Ed. 187, and Phipson’s
Evidence, 8tn Ed. 453. It is undczstood that the
present customary form of Chinese cath administered
in the Dominion is as follows (—

As T have blown out_this match so may oy soul for ev or
be put in darkness, if I do not speak the truth, the whole
truth and nothing but the truth.

The former more dramatic methods of the Chinese
witness breaking a saucer, or cutting off & cock’s head,

in Court, appear to have fallen (rather deservedly)

Rhodes, sohcxtm

into destetude ; thouzh sanctioned by standard text-
bonks and still a.pparenth perfectly legitimate, they
manifestly had  inconveniences and dlsa,dva.ntd"es
which are avoided by the simp[c but impressive act of
blowing out a match.

{ Phipson stabes that ‘uhe broa ting of the sancer
procedure may have affinity to the ancient Roman
custom, whereby the witness holding a fhnt stone in
bis right hand droppod it with the w ords SN selens
Jalla, Bt me Daespue'r auw, wrbe arceque, bonis ejiciut,
ut sgo hune lapidem,”)

For much of the information in this article, and for.
the following precodents, I am indebted to f‘rlr B. H..
Otaki.

PrrcepuNt No, 1. )
AppnICATION ruk TRaxsMIssion By AN InoirmraTe Foreex
ADMINISTEATOR:
Ix raE MATTER ol the Land Trsnsfer Ach
191 .
AND
T e MawrrER of the Ehtabb of AB.
late of Waellington New Zealand -
. " Chinese market gardener deceased,
T CDL of Wellington sidow do solemnly and sincerely declare
as follows 1

1. T am the anhrmustmtrs.x of the estale of the abovo'-nnnwd
decoased  who died on or about the day of
194 : ' '

2. Lelters of administration with will annexed in respact of
the snid estate wero granted o me by the Bupreme Conrt of |
New Zealand at Wellington on the - day of .
194 under No.

3. The deceased was at the time of fus desense ze’rmnred as
proprietor of an estate in fee-simple in ALL THAT piece or
pareel of land containing [Sel out areul inore or less being [Sef
Gl ofjmu.’ deseription of land] and being the whole of the land -
comprised snd desoribed in Certifiate of Title Volums .
folio Wellington Register.

4. No person or persons other than mysell the above-nsmed
declarant has or have any interest in the estate or mtercst now
applied to-be trainsnntted except the beneficiaries under the-
swd will. .

I verily believe that I am- Lﬂtlhied #s such administratrix- -
aforebMd to be registered as proprietor of the said pnace or
parcel of land.

6. 1" hereby
accordingly,
AND I MAKE tms declavation conscientiously believing t,};e
same to be true and under and by virtue of the Justices of the -
Peace Act, 1927
DECLARED at Otaki by the said CD.

this day of 194 {shrough

the interpretation of GH. of Wellingtan

market gardener the seid G having
first declared that he was well acquainted

a.pniy to - be registered as sach proprietor

with both the English aad Chinese
languages and that he had truly and C.D.
faithfully interpreted. the. comtents of X

this declaration and of this apphestion
for transmission to the dectarant C.D, and
that he would truly and faithfully
interpret the declaration about to be
administered unto the seid C.D. belore
me and I eertify that this declaration and
this application for transmission was read
over i my presence to the declarant and
that the declarant acknowledged through
the interpreter that she perfectiy under-
stood the sarne and made her mark thercto
in tny prosence— d

her mark.

B . .
A Solicitor-of the Supreme Court of New Zealami
Correct for the purposes of the Land Transfer Act, 19135,
bohc;tor for Applicant.
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: ) PrrecepesT No. 2. .
MEMORANDUM OF TRANSFER BY AN ILIITERATE FOREIGN
) .. ADMINISTRATOR. ’

C.I). of Wellington widow being registered &c. [Describe land].
AND WHEREAS the said C.D. is so registered as the
administratrix of the estate of AB. late of Wellington in New
Zoaland Chinese market gardener deceased TURSUANT TO
the trusts of the will of the said A.B, decessed the said C.D.
doth hereby transfer to herself the said C.D. and to I.J. of
Welligton market gardencr as tenants in common in egual
shares all her estate and intercst in the said piese of land.

IN WITNESS whereof this Transfor. has been executed the

day of cono  thousand nize - hundred  and
forty (194 ).
SIGNED by the above:named C.D. by'{ C.D.
making her rnark she being weble to X
write in our presence— Ler mark

G.H.
Market Gardener
: ‘Wellington.,
E.F.
Solicitor,
Wellington.

CERTIFICATE OF INTERPLETER.
I, the said G.H. hereby certify that I lhave a knowledge of
English and of the Chinese language as spoken by the said C.D:
AND I DECLARE that before the said C.12. executed the above
transfer 1 explained to her the contents thereof and she declared
that she understood my Interpretation thereof and voluntarily

‘executed the same by making her mark thereto.

DATED at Wellington the

day of
aine hundred and forty.

ICTANE

one thousand

G.H.

IN DIVORCE: HUSBAND A UNITED STATES
'- SERVICEMAN. |

. Order for Substituted Service.

An iuguirer in the Jourwar’s  Practical Points”
service has asked the following question —

Our client was married to a member of the United States
military forees in Auckland in May, 1042, They lived together
for about two months, there being ne issue of the marriage.
The husband went overseas on service in August. 1942, and
sinee then has answered no letters or had any communication
with his wife. 8he proposes to seek a divorce on the ground
of desertion. She has been residing in New Zealand for the
past three yoars and more, and intends to reside permaneutly
here.  Our diffieulty is service of the respondent husband.
May an order for substituted service be made in respect of =
United States serviceman whose present whereabouts are
viknown ¥

As this matter may be of general intorest, an extended
angwer is given.

The crder made in Preston v. Preston, [1945] Q.W.N.
59, is a guide in the application for substituted service
of the nature sought by the deserted wife here. The
facts were similar to those indicated by the above
question.
the mode of service of the petition. (In Quecnsland, a
writ and petition are required to be served.)

In an affidavit, Captain Vucurevitch of the military
forces of the United States and adjutant and repre-
sentative of the military forces of that country, deposed
that communications should be sent directly to the
respondent through the Adjutant-General of the
Military . Forces, Washington, District of Columbia,
with a request that he forward any communications to

the respondent urgently, and that the respondent .

should receive and be able to answer any rommunica-
tions at least twenty-one days from the date of receipt
thereof by the Adjutant-General. Should the respondent
be deceased, the petitioner would be notified of the
fact by the Adjutant-General. :

Sir Williamm Webb, C.J., made an order for substituted
serviee in the following form | - - ’

Order that a concurrent writ of sumroons for service out
of the jurisdiction. be issued herein and that——

1. The forwarding by prepaid registered A.R. post addressed -

$o the Adjutant-General of the United States of America

The petitioner applied for directions as to

Military Forces. ‘r‘\‘;ashmgton. District of Columbia, United
States of America, of a lettor containing :—

{e} An envelope addressed to Sergeant Denny Charles
Preston, Repimental Number 6268031, 435th Bombardment
Squadron, 19th - Bombardment Group, U.S.A. Forces, bear-
ing the postage stermps required for the transmission theredf
and of the contents thereof by registered A.R. post by air
mail in the Tnited States of America and enclosing an office
copy of the petition of the writ of summons and of the con.
current writ berein and -of this order and two formns (o be
settled and signsd by the Registrar of this Court) requesting
the defendant to iniimate to the. Registrar of this Court
whether or not he intends to defend this action, and

(bY A letter requesting the sald Adjutant-Genperal of the
United States of American Military Forees to cause the said
envelope addressed to. the said Sergeant Denny Charles
Preston to be transmitted by reglstered AR. - and to
return to the Registrar of this Court the acknowledgment
card thereof signed by the said Denny Charles Preston, and

2. The forwerding by prepaid registered A.R. post addressed
to the said Sergeant Denny Charles Preston. Regimental
Number 6268051, 435th Bombardment - Squadron, 19th
Bombardment CGroup, U.S.A. Forces, of an office copy of
the petition, of the writ of summons and of the concurrent
writ herein and if this order and of two forms (o he settled
aud signed by the Registrar of ¢his Court). requesting the
defendant to intimate to the Registrar of this Court whether
or not he intends to defend this action, and the receipt by
the defendant of the said documents shall be deemed to be
goed and sufficient service of the petition and the writ of
summeons and, the concurrent writ herein upon the defendant.

Further order that the defendant be allowed forty-two
days from the date  of the receipt of the said documents

mentioned in paragraphs 1 or 2 hereof to enter an appearance
herein.

Further order thav in the event of the defendant entering
an appearance or intirmating that he intends to defend this
action the hearing of the action shall stand over as-a Judge
in Chsanbers may order; but in the event of the defendant
intimating that he does not intend to defend this action,
or on his failing duly to enter an appearsnce, then on proof
to the satisfaction of a Judge in Chambers that the petition
and writ of summons and concurrent writ herein have been
served on the defendant in complisnce with this order the
plaintiff may by leave of the Court or a Judge proceed in
this action.

Further order that the costs of and ineidental to this
-application and this order be costs in the cause and that the
plaintiff be at liberty to apply hereunder at any time.
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LAND SALES COURT.

Summary of Judgments.

tion and assistance of practitioners.

The summarizad judgments of the Lands Sales Court, which appear as under, are published for the general -informa-
They are not intended to be treated as reports of judgments binding on the Court
in future applications, each one of which must be considered on its own particular facts.
conclusions in any one appeal may, however, be found to be of use as a guide to the presentation of a future appeal, and

The ressons for the Court's

as an indication of the Court’s method of considering and determining values. S
2=1 = : H

No. 73~—P.T. To 3.
Rural Lond-—Productive Volue— Land switable for Dairying-—
Used for fottening Stock—Varying Value of Different Parls
of Farm— No Buildings—" Improvements normally reguired "—
Potential Value—"* Fualue —Servicemen’s Setilement and Land
Sales Aet, 1943, 5. 53 {2) (b). )

This appeal involved two primary questions, first, the pro-
ductive value of the land, and, secondly, the sum which ought
to be deducted by reason of the land having upon it none of she

. building improvements normally required.

The Court said: “ All parties arc agreed that the land was
" suitable for dairy farming and that its true and full value lies
in its use for that purpose,  Unfortunately, however, the farm
had not been used for dairying purposes, so that no indication
of its carrying or productive capacity as a dairy farm can be
goined from ity motual use for that purpose. Its varrying
capacity from the point of view of actual experience is further
obscured by the fact that it has been used in conjunction with
other lands for fattening purposes.

“ There i3 an unusually wide difference of opinion between
the witnesses as to the carrying capacity. Those opinious range
from 100 cows to 150 cows with $he usual replacement stock
in each case. ' i

“With a view to being in & better position to follow and
understand the evidence, an inspection of the property was made
after the hearing of the appeal.

“ From the evidence it seems that two initial questions of
importance arise. The first is as to the area of the property
which should be regarded as waste., and the second as to the
degree, if at all, to which the pasture becomes of lesser quality
and value as one proceeds across the property from west %o
east. Teking the 133 acres on the west, which thev consider
is good, as a basis of comparison, the Crow . witnesses say
that the quality of the pastures deteriorates vowards the east
side of the property. This deterioration in the pasture, to-
gether with their classification of the 26.8 acres marked "D~
on Mr. Ps plan as, substantially speaking, waste land, largely
acoounts for the Crown witnesses’ estimate of the carrying
capecity being 100 cows and replacements. but no more,

* The ovidence of the Crown witnesses can, with justification,
be brought into contrast with the evidence given by Messrs.
B., M., and W. The evidence of the last mentioned was that
the property would carry 123 cows, and his opinion in that re-
spect is confirmed by Messrs. B. and M.
duced returns from their own farms showing a production of
1501b. of butterfut per mcre from all those portions of their
respective properties which are not waste. Mr. B. too, pro-
dueed figures showing that over three years he recovered a little
less than 130 ib. of fat per acre. :

* The Crown claimed that Mz. B. was above average efficiency
as a farmer, and the seme was or might have been alleged of
Mr. M. It appears, however, that some of Mr. B.’s land is
not of the same guality as the land presently under considera-
tion, whiist Mr. M. has been handicapped by lack of fertilizers.
These are corapensating factors that must be taken into account.
Another factor which must be given weight is the fact that
Messrs. B. and M.’s respective properéies would not be so
detrimentally affected by drought conditions as the property
now under consideration.

“Taking every factor into account, it seeras fair to conclude
that the carrying capacity of the land was correctly assessed
by Mr. W, at 125 cows. )

‘“ Having regard to the demonstrated production of Messrs.
B. and M. and -after making the necessary and proper adjust-
ments, the estimate of Mr. F. that the cows wouid produce
240 1b. of butterfat per cow seems to be correet. The total
production on that basis would be 30,06001b. of butterfat,
and it 13 not without interest $o note that 200 .acres producing
150 1b, of fat per acre would provide this total. Its recovery
would, in any case, be insured by the regeneration of the 26.8
aeres of worn cut pasture on the area marked "I’ on Mr, P.’s

The latter pro--

plan.  Such an assessment appears to be fully justified by the
actual returns from comparable areas after making all proper
allowances, ineluding an allowance for any super efficiency
in Messrs. B. and M, )

“The Court is still all the more confident of the correctness
of its conclusion by rteason of the fact that the lower returns -
from Mr. R.s néighbouring property to which the Crown -
witnesses referred and upon which. in a sense, they relied. have
been proved to have been due to specific misfortune having
no refation to the inherent carrying capacity of the property.
In the wears preceding the deterioration due to these causes
the returns at least approximated those which the Court has
concluded should be attributed to the land under appeal.

“ As to the other property mentioned by the Crown witnesses,
it admittedly had pastures inferior to the pastures on the land
under appeal.

“In forming a conclusion as to the true basic value. soms
weight -should be attached to the fact that the small areas
marked “H." ‘G, and "L’ on Mr. F.’s plan can be brought
into production - by clesring, draining -and surface sowing,
whilst- the area marked ‘B’ can also be rpade productive by
clearing, heavy stocking and surface sowing. These arcas
have therefore some value. ) :

“Then too, the area marked ‘D’ on the plan can be re-
gonerated.. All these are improvements which an average
efficient farmer would effect and could effect at o reasonable
cost. - The existence of areas on which these unprovements
can be effected constitutes in itsolf an eloment of additional
value. At the same time, the fact that the areas can be readily
improved removes them from the category of waste lands.

“ The productive value the Court finds should be based on &
production of 30.0001h. of butterfat per annum. with a proper
allowance for pigs. Manure should be allowed for on an adequate
basis. If & proper sllowanece on this account is brought into
the budgest prepared by Messrs. ¥. and W.. the produetive
value. of the former will be £8,555, and of the latter, £9.600.
The difference is mainly accounted for by the smaller capital
deduction made by the latter for buildings, plant and stock.
The lowness of his assessment in these respects naturally
reflects itself in his having a higher surplus for capitalization.

 Upon the whole, the Court is prepared to accept and does
accept the sum of £8,5355 as the productive value of the
property. :

“ This leaves for consideration the question of the sum to
be deducted by reason of the absence of buildings and the
question of the necessity to add any sums referable to what
might be termed potential value. As to the former, various

-basis - of assessment were suggested but each, it appsared,

might well react unfairly ; some would be unfair to the Crown
and some to the vendor. The Act itself appears to indicete:
the proper approach. Section 53 (2} (b) is the source of the
authority for an addition to or a subtraction from the produc-
tive value according to the presence of surpius, or the absence
of normal, improvements. .

“ It is significant that the subsection speaks of * value ' mot -
cost. 'This language may well have been deliberately adopted
to prevent the inequity which would result if, on two adjoining
areas. of equal acreage and of identival character and value.’
the presence of buildings sufficient for all practical purposes
but worth much less than their replacement cost, were to
preclude the making of any deduction from .the  productive’
value. whilst from the productive value of the other would -
have to be deducted, by reason of an absence of buildings, a
sum equal to replacement cost, and thabt irrespective of the
sum by which that cost might exceed the value of the buildings
on the other area, or indeed, the walue of the buildings on any
substantislly similar property in the general locality.

“ Parliamnent may have been conseious that i cost were.
adopted as & basis, great disparities in vaiue would result and
thab the measure of the disparity, having regard to the inerease
in the cost of the building in recent years, would depend upon -
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the -iate as at whicli the replacemsnt costs were ealculated..
This is a very material factor as to which, despite its iraportance
in such’ ecirewmnstances, tho Act is completely silent. This is a
significant feature and one which calls for considerzijion in such
circumstances as here pertain. i .

“ The Legislature may also have been influenced against the
use of the word *ecost’ by an appreciation of the fact that
whilst building costs are high, purchasers will make do with
the very ininbmum in buildings: so  that where productive
walus is the index of worth to the cwner, some dishavmony’

resuits if two areas of equal productive valie are treated as of-

o widely divergent values, and that on acsount of » fuetor
which may endure only temporacily and inay, in any case, well
prove variabie.

“ These considorations suggest that the use of the expression
‘the walue of the improvements normally required’ was
desiomed to presetibe for & Jeduction on'some basis other thenr
the misre replacement cost as at whatever date calculated.
What is drawn into juxtaposition by the language of the sub.
section is the value of the lnprovements (including. of couzse,
buildings) actually in existence, and the notictal idea of the
value of sthe mperovements which would normally be regarded
as sufficient.  Thus, coutvast and alignment with the value
of the improvemnents commonly and reasonably accepbed as
sufficient, 1s invoked. - : -

* This construction of the enactmeat will, it is thought,
operate fairly and avoid all the inequalities and disparities and
all the injustices which would seomn to follow upon the adoption
of any uther intorpretation, Iaterpreted in this way, the sub-
soction appears to invite deterrnination of the question in this
case of what she notional value of reasonably sufficient build.
1= would be. o .

* The conclusion the Court has reached after full consideration
is that if there were buildings on the land now of s value of
£1.950 they would, having regard to the locality and other
cireumstances, be - accepted as sufficient. That swm wmust
therefore be deducted from the productive value.

* Before proceeding with other topics it may not be inapposite
to say that the basis upon which the allowanece for building
deficiency should be caleulated has been discussed by numerous
counsel in several cases.  The submissions. generally spealking,
ronflicted. as is not perhaps surprising on & guestion of such
difficulty.  The metbed of assessment adopted by the Court
avolds all of the inegualities; if not the mequities, to which most
of the subwmissions made would lead. At the same time it
provides a fair and just solusion of the preblem and one whick
1% in accord withi both the letter and the spirit of the Act.

* Beside the adjustiment in respect of buildings, there are
ather adjustments which should be wade in terms of the Act
atd in the intevests of faimess.  These are as foliows :—

“1., The water supply, although sufficient for the purpose
for which the land is now being used, is insufficient for its use
as a daivy farm. The value of the land has been determined
on the higher basiz which its use for the latter purpose justifies,
sc that an adjustment to provide for a sufficient supply as a
dairy farm is proper. The estimate of 5450 mede by the
Crowe: witness seemns to contemplate a supply of a range and
quslity far exceeding the supply generally  found upon an
average farm, It is thought thet & deduction from the pro-
ductive value of £200 on this account will be sufficient. ’

.

* 2. The road funce iz in need of repair, whilst the whols
road frontage which is some 43 chains long is overgrown with
gorse.  There are isolated gorse patehes elsewhere on the pro-
pecty. The repairs to the fenving and the clearing of the gorse
nust be regarded as deferred- maintenance. A sum of £50 must
be deducted on this account.

3. There is a povential value in the property i that areas
of it can be made reproductive or more Tepreductive by some
Liztle expenditure of monay and by work that an average efficient
farmer would himself do. This value can be fairly expressed
in terms of money, by adding to the productive value g sum
equal 1o £1 per acre over the whole area, that is, £269. From
this must be. deducted a sum of £134 which is the sumn that,

i the achievement cf this result, will have to be outlaid in cash.

‘Flie net addition on this account will be £135.

“In the result, the Court assessos the busic value as

follows s
) £
Productive velue .. .. . 8,555
Swin allowed for peteutial value . . 135
£8,690
£8,600
Less - —
Sum attributeble to building deficiency. . L9430
. . - water deficiency 200
Deferred maintenance .. .. ‘. 50 :
: S £2,200

The difference, namely, the sum of £6,490, the Court finds to
be the basic value of the property and so declares accordingly.

“ This assessmoent differs widely froin the basic value of £4,520
assessed by the Committee which appears o have, in the main,
adopted the “values deposed to by the Crown witnesses. A
careful analysis of the evidence, aided by an inspection, has,
however, satisfied the Court that the latter in this instance
ware, in meany respects, more conservative and in some respects
more condemnatory, than was wholly justified.”

PREPARATION COF DOCUMENTS.'

Supreme Court and Court of ‘Appeal.

As a war measure, the Court of Appe&l' Amendment Rules
19440 {Berial No. 1940/181) added Rules 154 and 155 to the Court

of Appeal Rules, permitted printing on both sides of the paper, -

and the use of paper of different size to that ctherwise provided
by the Rules. :

By virtue of the Supreme Ceurt Amendment Rsles 1940,
No. 2 (Serial No. 1940/152) & new rule was added to the Code of
Civil Procodure. R. 5%7c, which provided that Court docu-
ments might be written or typewritten on both sides of the
pﬂpl‘f.

By the Court of Appeal Amendment Rules 1946 (Serial No.
1946/12) and the Supreme Court Amendment Rules 1946

{Serial No.
revoked. ]

The present position is, therefore. that the rules relating to
the preperation of documents for filing in the Supreme Court
and in the Court of Appeal are now to be observed in the same
manner as obtained before the now-revoked amendment, with
the following temnporary qualification :—

Matter printed or typewritten in manner complying with the
revoked rules would be accepted for filing in the Court offices
at any time up to February 28—which was the date on which
the new regulations were notified in the New Zzaland Gaszette.

They may. however, be accepted at a later date.

1846713}, the tules added as above have been

RULES AND REGULATIONS

Bobby Call Marketing Regulations, 1943. (Marketing Act, 1936,
and Agriculture {Emergency Powers) Act, 1934.) No. 1946/5.

Gustoms Import Prohibition Order, 1946, (Customs Act, 1213.)
No. 1946/6.

Expeditionary Foree Emergency Regulations, 1940, Amendment
No. 8. (Emergency Regulations Act, 1939.) No, 1946/7.

Purchase of Tallow Order, 1940, Amendment No. 1. {Marketing
Amendment Act, 1939.)  No. 1H§/3.

Heavy Motor-vehicle [Regulations, 1940, Amendment No._ 3
(Pablic Works Act, 1928, and Motor-vehicles Act, 1924.) No.
1946/9. :

Phosphatic Fertilizer Controf :Order, 1945, Amendment No. 1.
{Primary JIndustries Emergency Reguiations, 1939.) No-
1946/10.

Industry Licensing (Hand-shovels Manufacture) Notice 1946.
{Industrial Efficiency Act, 1936.) No. 1846/11.

Court of Appeal Amendment Rules, 1946. (Judicature Act,
1008, and Judicature Amendroent Aect. 1930.) No. 1946/12.
Supreme Court Amendment Ruoles, 1946. (Judicature Act, 1908,

and JJudicature Ainendracent Act, 1930.) No. 1946/13.

Revocation of the Serap Rubber Control Notiee, 1942. (Supply

Control Emergency Regulations, 1939.) No., 1946/14.
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IN YOUR ARMCHAIR—AND MINE.

By ScrIBLLX.

The Aftermath of Restitution.—In Christchureh
recently, the Chief Justice had occcasion to state in
two classes of case—bookmaking and restitution—
that he was bound to administer the law as he found it.
In the prosecution for bookmaking, he informed the
jury that during the whole of his sevvice on the Bench
he had never expressed his opinion on the gambling
jaws ; but in the sunit for a decree for divorce based
upon non-compliance with a restitution decree he
chura.cterlved the procedure as a “ farce authorized by
statute’ _ t
opinion upon this subject. Possibly the fact that this
pronouncement followed the third of three such cases
heard consecutively, may have led him to helieve that
the vice,if such it be was assuming endemic proportions.
On the other hand the sins of the Legislature, it is
respectfully submitted, should not be visited indis-
criminately upon counsel or added to the miseries
which matrimonial misfits already have to bear. In
any event, both in England and New Zealand, restitu-
tion has always seemed. an unruly offspring of an
unhallowed union between the Ecelesiastical and the
Divoree Courts. Insiituted in England p' i to 1854,
mainly for the purpose of enfercing = ey demands,
suits for restitution in that year became the founda-
tion for a dissclution of marriage when adultery could
also be proved. Non-complisnce amounted to desertion
and gave an immediate right to a judicial separation.
This position has undergone such change that to.day
the Matrimonial -Causes Act, 1937, does not include
non-corapliance as a ground for divorce nor does it
appear as formerly, to amount to desertion without
just cause. In New Zealand, non-compiiance with a
decree for restitubion as an immediate ground for diverce
or judicial separation did not emerge until 1898: it
disappeared in 1907 and, what the Chief Justice wonld
no doubt regard as its better half—merely as a ground

“for judieial bepalraﬁlonm—wapa not restored until 1928,
As a ground for divorce, non-compliance was then a
lusty infant of eight, re-born to *‘this stormy sea of
troubles” in the Divorce and- Matrimonial Causes
Amendment Act, 1920, -

Retort Courteous.—In common with all counsel who
have earned the respect of a grateful Bench for their
quick appreciation and mirthful reception of a judicial
aside, Seriblex has a secret admiration for the witness
who sometimes selzes the last word and nses it with
devastating effect. There is an example culled, not
from a manual on cross-examination, hut from the
last colleetion of the essays of Robert Lynd, better
known as “Y.Y.7 of the New Statesman and Nation.
It seems that a number of Duteh sailors, on arriving in
Belfast, went to & dance hall in York Strect where
they became very drunk and were arrested on a charge
of disorderly behaviour. This took the form not only
of fighting but of biting people. The captain of the
Dutch ship attended the trial to interpret the evidence
given by his men, and at the end of the trial the
Magistrate addressed him gravely and said: “It is
very un-English to bite people, and I would like you to
impress it on your men.” To which the Dutch captain
replied, equally gravely; “ It is very un-Dutch too,
Your Worship.”

-name.”’

Lord du Pareq.—Appointed in 1932 a Lord Justice
of Appeal in snccession. to Lord Justice (recr, Hir
Herhert du Parsq became last month & Lord of Appeal
in Ordirary; the vaeaney having Leen ersated by the

‘appointwent of Lord Goddard as Lord Chief Justice.

Thia is another of the many instances of a President of
the Union at  Oxford ,;ttlu"mm high judictal rank.

Sir Herbert was admitted to the Jeraev Bar in 1926
and practised onthe Western Circuit, A puisne judge-
ship in the King's Bench Division was conferred on him |

in 1932, shortly after his report on the ' Dartmoor
Mutiny.”". In this regard; he set a precedent that is not
often followed. The conviet yprising occurred on
Sunday, January 24, 1931, Mr. du Parcq, K.C., as he
then was, was appointed. on the following day by the
Howme Secretary to hold an inguiry. Extensive evidence
was taken; and a full and complel.ensue report
furnished on 1‘ebruan 2 193L.

Ducks, Pearls, ant White Rabbils.—" There are many
erroneous terms consecrated by common use.  One
which has been'mentioned in the course of the aﬂ'gument:
a glaring instance, is the term °‘Bombay ducks’ as

“applied to an Indian fish, and it is agreed that if

anybody ordered Bombay ducks and somebody supplied

him with.ducks from Bombay the contract to supply

Bombay ducks would not be fulfilled Another

instance where anybody would understand what wasg

meant is if you spoke of Roman pearts. They are not

pearls with which any oyster has anything to do, nor

do I know that they are Roman. They indicate some-

thing which is probably neither Roman nor a pearl,

jast as it was said by a well-known historian that the
Holy Roman Empire had for its chief characteristic '
that it was neither holy nor Roman nor an empire.
One other instance occurs to me of a term consecrated,
if I may say so, by common user which does not indicate
the true fact, and that is when people speak as they
commonly do of the judicial ermine, meaning merely
any white fur when worn by a Judge.”” Per Darling, J.,
in Leniy v. Watson, [1915] 3 K.B. 731.

Simon.—The late Philip Guedalla once zaid: “ John -
Simon’s a peculiar fellow ; for months on.end he passes .
you as if he had never seen vou, and then, all of a
sudden, without any warning he puts his hand on your
shoulder and calls you by some other fellow’s Christian

of a digestion that enabled him to eat his lunch in ten [
minutes without any iil effects.” King’s Counsel at
thirty-five, Attorney-Gereral at -forty, he gave up
legal practice fifteen years later when his income had -
reached a total estimated at £40,000 per.anmun.  Lord
Balfour once observed that Sir John (now Viscount

Simon) was the only man who had ever been able

lucidly to explain to him the Intricacies of the ircome-

tax. No trouble was too much for him ;- and it is said

that, briefed in an important dispute over the request -
by a large railway company for increased traffic

facilities, he spent a number of days in 51gnal-ooxes,

checking and recording the traffic. It was the intense

preparation that he put into this action. that first

enabled him to make hiz name. .

Thiy is & witty but acid picture of one who. -
ascribed his success at the Bar to his being the possessor " -
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 PRACTICAL POINTS. .

This service is available free to ail paid annual subscribers, but the number of questions accepted
for reply from subscribers during each subscription year must necessarily be IFmited, sueh lmit

being ...irely within the Publishers’ diseretion.
will allow ; the reply will be in similar form.

Questions shouid be as brief as the cireumstances.
The questions should be typewritten, and sent in

duplicate, the name and address of the subseriber being stated, and-a stamped addressed envelope

enclosed for reply.
{Practical Points), P.0. Box 472, Wellington.

1. Water.-— Riparian Rights—Grant of Water Rights to Nown-

riparicne Queper Purporting to be in Friority lo Lower Ripariun
Chrners, a ) :

QUESTION : (1) A. owns a farm property of 100 acres near- a
natural streara. If A, wore so purchase from B. a small piece of
land which abuts on this stream. would the purchase of this
piece of land by AL give A. riparian zights over the streamv in
respeet of ‘the farm property of 160 acres owned by A. The
piece of land in grestion which A. proposes to purchase from B.
is separdted {rom A.'s farm property of 100 acres by s public
road.

{2} A spring issuing from B.'s land flows into-a natural stream.
B. by constructing an axtificial water-course: on liis property
has mcreased the flow of water into this stream. Could B.
grant to A, the right to take water from this stream at a point
where the streern runs through B.'s property in priority to the
rights of lower riparian owners provided that the water to he
taken by A. does not diminish the quantity of water which
would have been available to the lower riparian owners had B.
not increased the flow of water to this stream by the cou-
struction of such artificial watercourse ¥ :
Axswer: {1) The answer to this question is in the negative:
see Skey v. Dunedin City Corperation, (1903} 24 N.Z.L.R. 804.
Land cannot have riparian rights unless it is in contact with a
stream. In New Zealand the soil of a public road is vested
either in the Crown or in the local body, and therefore after the
transfer A. would own two separate parcels of land snd not one
physical wnit: see also 33 Halsbury's Laws of Englend, 2nd
Ed.. p. 593.

(2) Abthough there is no right of property in flowing water,
B. could nevertheless grant to A. an easement of the mnature
proposed : Pawe and Co., Lid. v, 5t Neots Gas and Coke (o.;
{19587 3 All ER. 812, Beauchamp v. Frome Rural [Mstriet
Council, [1038] | AL E.R. 583 ; 33 Halsbwry's Laws ¢f England,
2nd Ed., para. 1050 {g).

It is conmsidered, however. that no District Land Registrar
would register such an easement, if it purported to be in priority
to the rights of lower riparian owners. The grant from A. to B.
could not prejudice their natural rights and would necessarily
in the circumstances be subject to those rights; 335 Halsbury'e
Laws of England, 2nd Ed., para. 1045, and see also the two
chapters in Salmond's Luw of Torts, 10th Ed., dealing with
* Injuries to Servitudes.”

The burden of proof would be on B., that his construction of
the artificial water-course had increased the natural flow of
water:  Portemouth  Borough Waterworks Co. v, ILondon,
Brighton and Sowth Coast Rail Co., (1900} 74 J.P. 61, 26 T.L.R.
173; and the cases collected in 19 Ewrglish and Ewmpire Digest,
146, 908, X

2. Executors and Administrators.—Secured and Uneecured
Creditore—Mortgagee in Possession claiming Rents— Unsecrired
Creditors’ Position— Administrator’'s Duty.
QuesTioON : We are acting for the administrator in a decenzed
estate. There are five successors, three of whom are infants,
The main assets are blocks of shops having a capital value
of approximately £7,500, which show s substantial return in
rents,
amounting to approximately £6,900 and. should the properties
be sold, there will be little left for distribution after the wn-
secured debts, amounting to approximately £800, are paid.
The Bank mortgagee has demanded the net income from the
shops to be applied towards interest under the mortgage and
then in reduction of principal. This will result in the unsecured
ereditors receiving nothing and eventually taking action.

Is the administrator entitled to apply the rents, first, towards
rates, insurances and interest under the Bank mortgages, and
then rateably between the Bank and the unsecured creditors ¥

‘We appreciate that this action roay force the Bank to apply
for letve of the Court under the Mortgage: s Emergency Exten-

sion Regulations, 1940, to enter into possession of the properties. - .

D

They should be addressed to:

‘There are overdue Bank mortgages on the blocks
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With cereful shepherding, there is every prospect of the Bank
mortgages eventoally being peid off ; but should the adminis-
trator be precipitated into selling the properties there is every
likelihood of the Estate being unable to pay all its creditors,
Axswra: From the figures given, it would seem that the
estate shouid be administered under Part IV of the Administra-
tion Actc 1908, and the fact that the administrator is aware
that there 15 a ** likelihood of the estate being unable to pay all
its credifors ” makes it imperative for him to be specially
careful in administering the estate.

Where an estate is clearly solvent, the administrator can
pay the debts.in any order he pleases; but any administrator
with business knowledge would recognize that if a secured
creditor does not receive. preferential treatment in respect of
the property over which he holds seeurity, he will take steps to
protect himself by entering into possession of such -property
or by exercising his power of sale, subject. in each case, to
any necessary consent of the Court to the exercise of the power,
It should be borve in mind that it is not necessary for & mort-
gagee to enter into possession of its mortgaged property in order
to obtain the benefit of the réntals produced by the letting of
that propsrty : he may notify the tenants to pay the remtals
to hirn without actually entering into possession: see Moyes
w. Pollock, {1886) 32 Ch.D. 53. 1f, however, any rent is actually
received by the mortgagor or his representative (the mortgagee
not having previously required payment thereof by the tenant
te him}, the mortgagee hes no special claim in respect thereof
and has no charge thereon, see 23 Halsbury's Laws of £ngland,
2nd Ed., p. 323, o

Such rent in the hands of the mortgagor's administrator is
an asset available for payment of the secured and unseenred
debts of the deceased generally. In the case under discussion
the administzator could * play safe ™ and administer the estate
as 1f it were being administered under Part IV; but the result
would almost certainly be that the mortgagee would take the
necessary steps to eXercise his power of sale, or of entry into
possession, or would apply for an order to administer the estate
under Part IV, having of course cbtained any consent
necessary.

The administrator wonld probably be well advised to comply
with the mortgegee’s demand, as this course seems to give
greater protection to the estate. The matter could be explained
to the unsecured creditors with a request that they should give
their consents to the course proposed.

Payment of the debts is, of course, the primary duty of the
adrainistrator ; and beneficiaries come into the picture only
when the liabilities have been paid.
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