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PRACTICE

~APPEAL FROM JUDGMENT BY

DEFAULT OR IN ABSENTIA.

ULE 236 of the Code of Civil Procedure is as

follows :

Any }udgment obtained. hy default may be set a.sxd.e or
varied by the Court on such terms as msy seem just.*

The purpose of this rule was explained by Lord Justice
Bowen in Jacques v. Harrison, (1884) 12 Q.B.D. 165,
166, when he said :

In this case {and we hope and believe in my others}
the Court is fortunately able to cure the slips and errors
that have been rynade in practice upon terms which will
prevent the possibility of injustice, and will place the parties
in the pusition in which they would have stood and ought
to have stood but for technical mistakes. ) .

Rule 5 of the Court of Appeal Rules gives to the Court
of Appeal all the powers and duties as to amendment
and otherwise of the Court of first instance, together
with full discretionary power to receive further evidence
upon guestions of faet, such evidence to be either by
oral examination in Court by affidavit, or by dep0s1t10n
taken before an Examiners or Commissioner.t

Where  judgment has been given by default in an
attion in the Supreme Court, or where judgment has
been given in an action in the absence of an interested
party who had no knowledge of the Lzaring, the ques-
tion arises whether the remedy is to apply to have
the judgment =2l aside under R. 236 of the Code of
Civil Procedure;  or to appeal from the judgment
to the Court of Appeal, under B. 5.

In the circumstances that we have indicated, either
courss involves a fresh hearing. There are really three
alternatives—assuming. that the applicant party is
entitled to leave to appeal—

‘ta) To apply to the Court of Appeal to admit fresh

: evidence and proceed by way of appeal from

" the judgment of the Court below ; or

(&) To apply to the Court of first instance to set aside

its judgment ; or

(¢} To appeal from the judgment, and ask for a new
trial, or referring.

It appears from the authorities that the course 1o

*Cf. 0,27 1. 15 of the Rules of the Supreme Courb, England,
which is as follows: " Any judgrent by defanit may
be set aside by the Court or = Judge. upon such terms as to
costs  or othermse as sueh Court or Judge may. think
fit -

1 Cf. 0. 58, v, 4 (ibid.).

be taken depends on the answer to the question : Poe®
the absent party desire the Court to consider question®

of fact, or is his proceeding in the nature of an appeal '

on questicnz of law ?

Before considering that question, it must be borne in
mind thei all appeals to the Court of Appeal are by -

way of rehearing (K. 3), and that leave to appeal by

a person mot a party to the judgment appealed from-.

may be obtained from the Couré of Appeal ex parte.

The guestion of obtaining leave to appeal was con- '

sidered in In re Securities [nsurance Co.,[1804] 2 Ch. 410,

where Lindley, L.J., in considering the practice of the.

Court of Chancery before 1862, and what it had been’
since, at p. 413, said :

I understand the practice to be perfectly well settled that .
8 person who-is & party can appeal {of course within the proper .

time) without any leave, and that a persom. who, without.

being a party, is saggrieved by it, or is pre;udmally affe(.ted )

by it, cannot appeal without leave.
He went on to say :

It does nob require much to obtain leave. If a .paz-soh

alleging himself fo be aggrieved by an order c¢an make out -
even a prima facie case why he should have leave he will |

get it ; but, without leave, he is not entitled to appeal.

Leave to appeal will be given only to a party who
might have been a party to the action but was not,

because his special iterests are interfered with ’ov '

the order: In re Madras Irrigation and Canal Co.,
(1883) 23 Ch.D. 248 ; Yor, as Sir George Jessel, M- R.,
put it, the test in such applications is “ Could or could
not the applicant by possibility be made a party to
the action by serviee !’ Consequently, leave will

not be given to a persom to appeal from a judgment .

to whick he was not a party, unless his interest is
such that he might have been made a party by service
Craaccour v. Salter, (1882) 30 W.R. 3291. There is
no power to give to a person who could not be made a
party to the action leave to appeal against the judgment
In re Youngs, Doggett v. Revett, (1883) 30 Ch.D. 421 ;
and see thereon, The Millwall, 1905} P. 155.

In Dorset County Council v. Pethick Brothers, (1898)

16 T.L.B. 183, A. L. Smith;, L.J., delivering the judg-

ment of the Court of Appeal, said that a.pphcatmns

of this kind for leave to appeal from the Court of first.

instance should always be made ex parfe, and if the
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Court of Appeal desired vhe other side to be heard
they wouid direcs notice to be served upon them.
The Court of Appeal has jurisdiction to entertain an
appeal from a iudgment given on defantt. I3 was so
decided in Fini v. Hudspeih. (1385) 54 L.J. (‘h H4d.
and it was also held that the proper course to be
by vhe pauvy against whom such judgment Las been
given is for him to apply vothe Judue of {irst instanc
s restore the action, upon the ;_rnund that the plaintdd
was absent per incuriam.

T

The reason given by Cotton. L., with whom Bowen
and Fry, L.IJ., concurred. was that it was important
t prevent the Court of Awnpeal from being flooded. by
cases of this sortin the firse inssance. The vourse adopted
was to stand over the appeal to give the plaintiff time
ro make agpiication to the Judge to reinstaze the action ;
s0 that vhe canse in the £ instanee conld be wried in
the Uourt below.

The matter weni hack o he neard bv Pollock. B..

but, on nearinge the application. he was of opinion that
the judgment he had already given was right, and

The, appeal

of Aopest.

refosed 0 ugive 2
proceeded with in

rehearing.
He fours

Was o hen

This. 1t witl he aobserved. was an appeai by o plaintiff
who had instructed his solicivors to abandon the action -
and she firss he knew of its having been heard wias a
levy of execution for the defendant’s rosss.  As the
question was one of law, 1% would seew that the eifective
remedy was 50 ailow his wppeal to proceed in vhe Cours
of Appeal. The course tuken wus to stand the oy ppent
over. and let the nopeilant have the case reinstated and
rebeard in the Court of {irst inssance. 11 muse be
assamed that the learned ol Judee had consideéred
the cause of aefion 1o Je ansound in law! or he would
not  have given iadgment - lor the defendant. 1t
followed. as whe repory shows, that che trai Jadge
refused Lo zet aside mdgment, and used w v
hearing.  The appeal wag then heard by the Court
Appeal. It would seem ihat. in ail appeais of this kind
where the sole izsue s one of faw, the Cowre of ;&ope.ﬂ
showdd provesd and hear The appeal, without 1 CEGuIrTTY
reinstatement in the Uonrs below while standing the
wppeat over wntil the don-ent of that Court he known.
and  Brothers . Brown. (1900% 1S
N.ZILR. 754, Uapolly, J., following his own judgment,
Boyian v. Blowsmme, (1892 a0t reporved), heid that a
. procéeding in the Sup.reme Unurs to set aside a judg-
. mens. obtained by default, should not be brought on
by summons. bus by & movion in Jourt. which, howev er,

in Mitchetson

may, it it should appear convenient, be removed into
Chambers. .
In In r Markham. Harkhom . Harkham, {18863

16:ChD. 1, & sult was institnted for the adminisiration
of the testator’s estate after the death of his widow,
The terms of the order of the Court excluded one

Bobmson, then deceased, who had left no nersnnax
representative : bus. after the testator’s death. ke had

assigned his interest under the will, and the as m’nee
had had o netice of the administrasion suit, and was
not.represented. He desired to appeal from the order,
whieh exciuded kim f{rom participasing in the estate,
and applied’ for leave w0 wnpea,i by moton ez parte.
The Court of Appeal {Lord Seiborne, L.C.. and Bretr
and Collins, L.JJ.}, zgave leave to appeal, upon produc-
ion to the Registrar of an affidavic verifving. the
applicant’s title to ROD]L.,OH‘- mtevest

Emargement of rime is sometimes neeessary wiere
the appeilant had had no noilce of the proceedings
from whiclh he desires to appeal. In fn re P'zaeto:
Total Loss and Collision Asswrane: dssociation. (1887
20 Ch.D. 137, anx'fndinz-up crder was made on _rlm' "’S
LS80, on w creditor’s netition, no cne appearing 1o oppose.
InNovember, 1881, & member of the association heard,
for the first Time. of the winding-up orcer. and within a
week appliod for leave to appeal agzing it.  Sir George
?esael, MR, in his judgment. at pp. 142, 143, said

The {irst point to he considered s wnether,
oclation was an unlawinl une. andg thae

sgnrning that
1e (Jourt bad

ne nmsdiction e make ihe ovder. Lis he proper
mode of getting nd of rhat orer. ik that iz L

think that an order made Ly o Coirt o
wion which has authority wo decide ss
must be taken 0 he a-decision by the (surt thav it
juridiienion to make the order. and vonsequently you rnav
‘mpe‘u from it on the rround that &

The nexw guession 18 whether we oug
appeal after thiz lony - period of time has elapeed. £ think
thar we ought,  The present sppeilsus imew nothing abous

the nrder, and. wnen come T 1ok at the CTUNISLATEC &5
s plzia chat was obtawned without diselosmg o the

Court the diffienity
<tn;<n hag besn the

A L

of The csmpany,
TEESION fO-day
wvbtained- from the
rnaz zhe cennsel wim

T oof 20 mush o
it was taerefore an oraer, i de now say
Court improveriv. for 1 have no doubs
nbm,max it «did not Loow of <
:mpmvrdently. and looking av the -
5 was obtaimed, and. the ignoranes
At the fact of its being obuained. 1l
fall within the auchorities oited I
appesl after the time has sxpived.

BSEILE mm*zl TiT
SRTE Ta e T
““’19_ lsuve 1o

[P
faoed,

Brett.

{as Lord Esher then was) st pp.
sald

i4A, j46,

de 1o wind up an associn-
That ortder was she order of .
superior has jumsdicdon n .
facts o make a

G & misieke made It iz
the facts.of the particnlar case wid nou Tht‘
jurisdicrion which ihe f\uu“t had now,
fore. to say vhat thi
he treaverd either b
Conrt as s nuiity,
T was by appesl.
5 roerelv one of an erronegus
rhat 35 was subjess o the ord

Inn this case an drd
vigEL or SOMDAny
erior {Gurt.

OGET

er S0 long &8 "t o 1:-_ed
ade i: or
the vmiv wa

nd that ioof
AETnent. ;md E nm_:ki Liinis
nery rules a8 To the rime for
bringing an appesis [t is however hardly necessary o deeide
that in the oresent case, for Mu!nm_ the case o he one
where the appesl ought w0 have been nrought wizhin & certain
time, it 1§ one i which the Uourt Gught 16 exercise its nowes
ni eniarging the sime. u

Lindley, L. J., was of the same opinion.

Both Markham's case and the Padstow Lssociation’s
uase were concerned with questions of faw: and in
vach of them the appellant was not a party in the Court
neiow. No queston ol'faet was invelved: and, once
lsave was given, the effective remedy available
in the Court of Appeal. )

{n Al v, Dickinson, (1832} ¢ QBTO $32. 4 special
cage was stated by the parties for the opinton of the
ourt on s question of law.  When the case was cailed
hefore & Divisional Coart, the plaintiffs did Aot appear.
n conseq juence of some mistake o inadverrence on
the part of their solicitors. The (onrt, however, read
hl’}_e \I}E‘(‘I&L case, ah..L i‘E.VIIlQ’ "183-1'(‘1 ’L’le <_,ounbei for the
defendant, gave judgment in the defendant's favour
+x the absence of the plaintiifs. who appealed from that
decision to the Coury of Appeal.

The Master of the Rolls, Sir George Jessel raised
the question whether the appeal f-mnd. be entertained.
He said that, in un ordinery case, if \.he plaintHf does
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not appear and lets judemens be taken against him by
efamit. he cannot appeel.  Uf vhere has been & mistake
e must appiv o the Court of first instance to have she

case vestored and reheard : Weiker v, Sudden, 11879
5B 267, ' S

Le apswer; the piainw counsel submitred that a
special case 13 on we differenv footing from an acton.

Jhe Iaors are

eed upon. snd the Court has the same

matériais on which to decde as i afl the partiss were
present: and in this case the Judge had resd and

considered the special case.

n the defendant’s counsel saving that shev had no

sbjection o the appeal heing heard, Sir Cieorze Jfessel,
4 R, said thaw their Lordships weuld hear the appeal
adding, hewever.  buv it maust woet be <drawn inte o
precetient as To the practice in special cases.”

This was 2 plainuil’s appeal on faes and law.
would apopesr frowm the argument that the plainsidfs
counsel afterwards Lord Loreburn, 1.0} - umplied

thiat-this case was different from one in which niew taets
vould be admitred on o vehearing. And it seems imopilcic
in the observations of the Mastér of the Relis that the
DToper course. M rrost cases of miwed faer and law,
i3 not o proveed in the Uours of Appesl. but ro order
& new trial or have the action reinstated in the {ourt
selow.  He refused to allow vheir Lordships' decision to
hamper the Court in deaiing with fiture applications

which mixed gnessioms of “act and law might be
nvoived. ' :

We pause hers o remind our
Ehst urmeai t0 tha il

i

E)

readers that, alth
oI Appeal is & rehearing,
rehesring on GOCUmMEnts in the ordinarv cass, |
4uesTion At lssue is 1he Droper inference ¢
oM T30TE Wiieh are ot in aoubt. thea
;o Won o decide
wheres questions
153 a:,pn;icam Who WaS DT A DATIY

3 i Topcses 1O put forward new
domeni was given ’nv cafauit

c WITROET
-onSidersd. T of

wounld vpear

Lopeat a‘.naier B. 5 of the Uvurt o3 Appeal Buies
JTODET CF ' CONVEmIent procedure. ;
Jodge has come to.a conclumiou

he has seen and
1§ norm
118 TATer Than an appe
xnd that tribunai wili generaliv
whick the trial Judge has

WILTIESSes

waich are 00%.

Lllﬁi‘ A ui‘.
gefer To the conelusion
rmed . Powell v Streathiom

Manor Nursing Jome. 18 A 243,
‘pllows ~hereiore. that the Court of 3ppeal in-
i oa diffieult oost hewrs and hds Lo

imate The value of the new evidemce put forward
v the sppedant 1o whom It 2as gTan

Ted ieava w0 appeal,
wnd has, at the same time, 1o aceedt, on the documentary

ref-srd +ne conciusions ui the L }'ne_ 28 T c:edibiiiq'
on the evidence which he has heard. In some such
~pses. the resuit mav be simosvimpossible to determine :
in ail sweh cases, iT i3 & very inegomvenient Lorm e
procedure, hecause the parties are bouna £
found ‘2 thé Court below while

somtradictory -evidence, is ptouur;ea n

Appeal.
In cermain civeumstances strangers io the Hiigasion

may benefit by R, 236, bus they mustadopt one of the
Iwo mesns Of sewsing vhe judgment aside that are open
to them. In Joegues v. Harrzsom, (8384} 12 .B.D. 185,
iv.was. held by the Court copsisting of Brews, 3E.,

snd Bowen, L.i., I a person. who is not o party to
the t}mceeam_s_ seeks vo set agide 2 f‘d(lr‘TﬂPIl bV whieh
e s injurionsiv atfected. and  which the /Jefendant
who had no intersss in the -mmueu, had alowed to

o by defauit. he mav ha set aside.
It was further heid that 0. :3'.' r o the

same effect as R 288 of Proceduret

is designed to enable *'ﬁcigtnents TO e Bel
aside on tarms by those who had ot *.‘:'nn ikl acaive
@ locus signdi: and o odoes not give a locus uu,nc.%
o persons s who had none. 1o delivering the judgment
of the Court, Bowen. L.J. ias he then ws 71t
what is in sach cireumstances the proper

e followed @ e
their Lumsb;p"is

one That, in
0T 0N A0 TNEre

secially, as e said it is
opEpion, s based.

formal rule, but on the striet requirements of justice
it must be remembered thas

himself had no
His Lordship said

There w
which n

Ioas we o
]

ape, onfv

TWO rnodss CpEn BT

SO e

ea i wll his
¢ nefendans’s

'Lims’.cty nound inmsel o silow wseh

TEELE L e

STt oand Ay rhereupon, o the Tendent’s  onone.
ARDRY 10 Ve THE hHIgnent . sef aswde on such tarms. se the

. i he
uther proceedings o ;
HANIONE 0 R oW

sooge ey rhink reesonable ov
led g

e, Lake oat
Lo be served on
Bmave 1o have
~m.er o nefend

TETTR

CONSWISs

Jxe Coars | tifrear and
n Windsor
appiied the
amd d that an
el ARder o $TatuteTy
liability ©o payv the | 1a1m,x*' :ac ARONURT IIREnt.
which, bv qﬂmm e nad ohtained Lzsramuzne C?.e:.‘?:}?ﬁ.&ﬁc.
was enwtied. io the ¢ rrfumstanuﬁ oI that case, as bwmv"
" ipjuriously affseted’’ through the iudgment, To have

! e{‘mcmie o

LSUTEN0R “OIZ].DI-L‘}

'fa*'v”'eoﬂ_.
which was b

To October. 1937, the plainwg d & WD againsy
defendant i & cudining-down action claiming
:.amge.s for negligence. The plaingiff informed i
gurance company (the &Dy&?J&"ﬁ...u‘ that ine Wit
; ; “In November the wrin was s-ﬁrvai'.'
endant did 00T appear. No noul VAT

was serred, of That it had been et down for gea,mng.
any farther procesdings, was given 1o the idse
Rt CGIIEJ}&IET; ..ll D“C&mi}eﬁ!’ }uagment AR \:EIJ.?:Q i

or gz

sppearance and damaces wers ordered to be
sessed. .i)efore a Masver. In Januwarv., 1533 damages.
were assessert at £2.350, and in Fsbroar— appiication
Was maas o J‘:\e underwriters. under g. L7 of the Road.
Trafiic Act, 1832 :Eng) {which nrovides that {nanrers
are liable o sa the judgments awarded sgainst
their policyholders in cermain ~ircumstancesy 0 DAY

"Lﬁs WOUNE 10 the piainuiff., The undérwriters appiied
i 5 (fmr R- 336 of the Code) 7o have the
ground that if the defendant
Lﬁ the wbsence. * any defence. shey. would
that there was 2 subszantial Jdefence
ang that the Court would set aside.

%Je E
on the merits

jmdgment by defaalt in which. ne. inguiry, into. the
substantal defem

INETits mnrm:, bean _...zﬂiﬂﬁ &
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appeared : Evans v. Bartlam, [1937] 2 All ER. 646.
The Master made an order setting aside the judgment ;
du Pareq, J. (as he then was), reversed. the order;
and, by a majority, the Court of Appeal restored it.

The majority, as we have said, relied upon the principle
laid down by the Court, per Bowen L.J., in Jacgues v.
Harrison (supm), in which it was held that there were
two ways by which ' a stranger to an action, who is
injuriously affected through any judgment suffered by
a defendant by default, can set that judgment aside.”
One mode is to obtain the defendant’s leave to use his
name, if the defendant has not already bound himself
to allow his name to be used. In Windsor’s case
fas Greer, L.J., pointed out) the defendant, by his
policy, had bound himself to allow the company to
use his name. The company might, therefore, in the
defendant;’b name, apply to have the judgment set aside
" on such terms as the Judge may think reasonable or
just '—-e.g., that the defendant be indemnified against
the costs of the second action. The second mode—if
“ the stranger to an action” is not entitled, without
further proceedings, to use the defendant’s name—is
to take out a surnmons in Chambers against the plaintiff
and the defendant, asking leave to have the judgment
set aside, and %o be at liberty to defend on terms of
indemmnity. Speaking of O. 27, r. 15, (our ‘R. 236)
MacKinnon, L.J., said :

Prima favie, it contemplates an application to set aside a
judgment by default by the parties against whom judgment
19 given, but it is guite clear that an appliestion to set aside
o judgment agsinst the nominal defendant may be made by
some other person, not a party to the record. who is interested
in the judgment, and who hos an interest in getting it set
gaidie.  That i3 exaclly the position contemnplated and
defined by Bowen., L.J., in the cruciul passege in Jacques v.
Harrison, {cit. sup.].

Further on, the learned Lord Justice said :

It is by reason of the faet that he has no pecuniary interest
in his liability, and that the strangers to the proceedings
veally have the whole interest, that they have a right to set
aside the judgment. The rule would have very little effect
given to it in such a case as this if it were Yield that strangers
to the litigation could exerrize their right under this rule
only in a case where the nominal defendant himself has
similar rights.

If it appears to the Court of Appeal that a party
has first heard of litigation in which he is interested
only after an appeal has been set down in that Court
by other interested parties who were heard in the Court
of first instance, then, where the question is one of
mixed fact and law, or of fact only, the proper course
would seem to be to stand the appeal over, upon

‘hearing of evidence,

the aggrieved pariy’s undertaking to make prompt
application to the Court below to set aside the judgment
and rekear the action.

From the above-cited cases, it would appear :—

1. Where the question is solely one of law, leave to
appeal direct to the Court of Appeal may be given to
an applicant, who, though not & party to the action
from which he desires to appeal, is affected by the
judgment,

This seems to be founded on common sense; as, if

the party applied to the Court of first instance to

reinstate the action, the judgment on the guestion
of law involved would probably be to the same effect
a3 the original judgment; and the applicant would
be compelied to come back to the Court of Appeal
to appeal against the fivst or the second judgment,
or hobh

Where the questmn is one of fact, there is no
cmthor:w against giving leave to appeal direct to the
Court o1’ Appeal ; but the inference is open that, where
there are questions of fact, the proper course is to
apply in the Court of first instance to have the action
reinstated.

If leave to appeal were given in these circumstances,
the Court of Appeal would, in effect be turning itself
into a Court of first instance, as the facts would be at -
large. On the ground of convenience alone, the re-
including the applicant’s fresh
evidence, could be better dealt with m the Court of
first instance. Moreover, it at least seems open to
doubt whether Rule 5 of the Court of Appeal Rnles
contemp[ates what-amounts to a new hearing, as dis-
tinet from a rehearing.

3. Where the questions involved are mixed questions
of fact and law, the Court of Appeal, on an application
for leave to appeal could, in a proper case, stand the
appeal over so that the apphcant may have the judg-
ment set aside and the action reheard.

Such a course would avoid (a) the difficulties indicated
as above, as there would be little likelihood of any
repetition of the judgment on guestions of law already
decided. when the facts were not in dispute, in the
Court below; and (b) inconvenience of admitting
the evidence of new facts in the Court of Appeal, which
on those questions, would be sitting as a Court of first
instanee, while, on the questions of law involved, it
would be re-hearing an appeal on law decided on
different facts.

SUMMARY OF RECENT JUDGMENTS.

GOURLAY v. CGQRNISH AND ANOTHER.

SvrreEME COURT.
KEXNEDY, J.

~ Dunedin. - 1945. May 17: June 27.

Meetings—Blection of Officers—Rule providing for Elestion af
General Meeting in Month of February—Chairman closing
Meeting  held in  February without Election of Qfficers—
Whether stich Officers could be elec&e-l at Later Meehng-—Rnle
directory ondy.

A rule of an Industrial Union of Workerswproviding that all
the officers of the union, except the general secretary, should be
elected to office at the general meeting of the union in the month

of February in each year, and should (subject to & named rule)
hold office until they resign or until the successors are elected.
whichever shall first ‘bappen, and shall be eligible for re-
election—is not mandatory in the sense of implying & prohibi-
tion of election at any other time, but is directory as to precise
date, in the sense that it is sufficient qubsmnbmﬂ} 0 comply
with it, the obligation to elect being merely a matter of direction
not a.mounting to an implied nullification of election ppon any
other later day.

At a meeting of the Union called for February 2, for the elec-
tion of officers and the revision of the rules, the chairman,
owing to noise and mterrup‘mon prematurely and contrary to
the wish of the majority of the meeting, closed the meeting.
On & proper requsition for a special meetmg for the election of
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officers and revision of the rules the president and secretary

of the union called a meating for the lavter purpose, but refused
te do so for the election of officers, claiming that the existing
officers continued in office for a further year without election.

On an application for a& mandamus to the union’s president
and secretary to convene a special meeting of the uunion for the
election of officers.

Held, granting the mandamus, That the Court weas not pre-
cluded from dlre('tu:u* a meeting for the election of officers when
thc r‘legtmn could not, and did not. take place in February.

s, Denbighshive Justices, (1503) 4 Last 784, J02 ER, 802,

\om: ich City Corporation, (1830) 1 B. & AL 309, 109 B.R.

R v. Sneyd, (1841} 5 1.3 570, § Jur, 962, R. v. Sparrow.
Y 2 bt.m 1123, 93 B}, 179, R. v. Bochester Corporation,
T 21 & B. 910, 119 E.R. 1485, and R. v. Leicester Justices,

TR & C.6; 108 K.R. 627 applied.

Holt v, Catteredl, {1831} 47 T.L.R. 332 distinguished.

Nutional Dwellings Society v. Sykes, [1894] 3 Ch. 139 roferred
to. .

Counsel :  Eobertson, for the plaintiff ;
the defendants.

Solicitors
plaintiff: (.
defendants,

White and Lioyd, for

Ramswy, Haggitt ard Robertson, Dunedin, for the
J. L. White and G. M, Lleyd, Dunedin, for the

ADAMS AND OTHERS v. REGISTRAR-GENERAL OF LAND.,

Surrsyme Courr. Dunedin,
Kexygpy, J.

1945, November 25 ; Decemnber 14.

Lzt K ransfer—— Morigage —Regrstration—Contributory  Mortgage
—Principal Adwancerd in Differing Shares—Special Provision
as ig Priovity of Contributors’ repayment applying as betwecn
Martgagees inter se—Registrar requiring Hegistration as Two
Mortqgages—Order to Register as One Mortgage subject to One
Registration Fec—Land Transfer Act, 1915 5. 101.

A contributory morsgage, in which funds to a total of £565
were provided by mortgagees in shares of £385 and £200, but
the covenant for repayment, in which wasg a covenant for repay-
ment of the whole of the moneys us an ageregate sum with interest
thereon caleulated in a particular way, contained the following
provision :

“ That all moneys from time o tirne actually paid by the
meortgagor on account of the principal moneys hereby secured
shall be divided. between the mortgagees in proportion to
the sums advanced by them respectively but, except only as
provided in the foregoing provisions of this clause the said
sum of £365 and the interest thereon shall have priority over
the said sumn of £200 and the interest thereon in the same
rnanner in all respects as if the surn of £200 bad been secured
hy a subsequent mortgage of the said land, provided howaver
that this present provision shall apply as between the mort-
gagees onty and should not prﬂudme or affect any Hability or
obligation “of the mortgagor.”

The Teg.t
should -

.-General of Land decided that the mortgage
cered as a second and third mortgage, and that
“es should be paid.

On i3 by the mertgagees to the Registrar-General
o Subst,a.nmdte the grounds of sucn decxﬂlon,

Held, ordering and directing the regxatration of the mort-
gage. That the said contributory mortgage was but one mort-
2age, and should be registered as a single morigage sub)ecb to
one Tegistration fee.

Perpetual Executors and Trustees Association of Australic,
Ltd. v. Hosken (Registrar of Titles), (1912) 14 C.L.R. 286
applied. :

E. v. Registrar-Generol, Ex parte Roxburgh, (1868) L Qd.

S.C.R. 201, and Drake v. Templeton (Registrar of Titles), {1913)
16 C.L.R. 103} referred to.

- Counsel :
for the respondent.

Solicitors : _ddams Bros., Dunedin, for the applicants;
Ramsay, Haggitt and Robertson, Dunedin, for the respondent.

H. 8. Adams, for the applicants; 4. N. Hagyiti,

GREY v. WAGSTAFF.

SvereMe Cougr. Hamilton.' 1946, February 11. Brarr, J.

Principal and Agent —Land Agents—Commission——Servicemen’s
Settlement and Land Sales—Agreement for Commission if Sale
effected to Purchaser introduced through Plaintiff’s Agency—
Purchaser found—Agreed Sale-price held to be Basic Value—
Minister of Lands exercising Statutory Power of Acquisition—
Whether Agent entitled to Commnission or on Quantum Meruit—
Servicermen’s Settlerment and Land Sales Act, 1943, se. 45, 51,

W. agreed to pay G. commission if his land were sold to any
one introdueed through ~G.)s agency. G. found, at the
defendant’s vrice, a purchaser who entered into an agreement
to purchase subject to the consent of the Land Sales Court.
The Land Sales Committee considering that the land was, -
* farmu lund suiteble or adaptable for the settloment of & discharged
servicernan,” refused its consentunder 8. 37 of the Servicemen's
Settlement and Land Sales Act, 1943, and made an order deter-
mining that the basic value of the land was the sams as the price
stated in the suid agreement. The Minister of Lands theredpon -
exercised his Statutory powers and declared that the land was
taken for the settlement of discharged servicemen.

In an:action by G. against W. for the ecommission sagreed
upon or alternatively on a quanlum meruil,

Held, That, as the land wag never actuslly sold, the plaintiff
was entitled neither to the commission cleimed nor on a
quantun meruil.

Semble. The land agont plaintiff could have embodied in
his sgency vontract an appropriate provision for eornmission
in the event of the land heing taken by the Crown under s. 51
of the statute.

Counsel : Tomplins, for vhe plaintiff ; AKeng, for the defendmt. ) .

Solicitors 1 Yomphing wnd Wake, Hamilton, for the p!a.mbLEf
King, McCow and Smith, Hamilton, for the defendant.

SERVICE BUILDINGS, LIMITED v. TODD MOTORS, LIMITED,

SupneME COURT.
KENNEDY, J.

Dunedin.  1%45. May 14; June 29.

War Emergency Legislation—Economie Stabilization Emergency
Regulations—Rent—Recovery of Ezcess Benl paid over and
above Fair Rent—Limitation on Right- to Recover—* Irre-
coverable —Economic - Stulilization  Emergency Regulm.m,
1942 {Sericl No. 1942;335), Regs. 18 19,

"The words in Reg. 19 of the Economic Sta.bilizazion Emergency
Repulations, 1942 © any sum that by virtue of this Part of these
regulations is irrecoverable,” Tefer to rent payable or paid,
which ig irrecoverable by the landlord in terms of Reg. 14 (any
increase of the basic rent made since September 1, 1942, or
after the commencement of the regulations), or to rent which is.
irrecoverable under Reg. 18 (rent in excess of the fair rent)
where an order has been made fixing the fair rent is in foree)
during the period commencing on the date, retrospective or
prospective, on- which that order is specified to take effect and

continuing until the order ceases to have effect in terms of
Reg. 17.

Sharp Brothers and Krnight v, Chant, (1917) 86 L.J.K.B. 608,
referr_ed to. : ’

The remedies of a tenant to recover excess Tent paid by him
hefore or after the date on which an order of the Court fixing
the fair rent took effect in terms of that order, are limited to
those given by Reg. 19: and such a tenant is not ontitled,
except within six months after the date of the payment of a
sum in excess of the basic rent or of the fair rent, as the case
may be, to recover that excess or to set it off against any rent
Pay able by him.

Counsel : H. Bm.sh, for the piaintiff; F. B. Adams and w. 5.
Armitage, for the defendant,

Solicitors : Brash and Thompson, Dunedin, for the plaintiff ;
Adams Brothers and - Downie Stewerl, Payne and .F'wr.,sto‘r.
Dunedin, for the defendant,
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CONTRIBUTORY MORTGAGES UNDER THE LAND
TRANSFER SYSTEM.

Some Consmeratxons for the Conveyancer.

By E. C. Apawms, LT M.

Contributory mortgages are a feature of our modern
economic system, being advantageous to both borrower
and lender.  They create healthy competition between
the powerful lending -corporations (including the State
loan departments) and the private leaders. The
borrowers huve a wider choice of mortgagees, and the
private lenders by pooling their resources (often very
limited) are enabled to secure more satisfactory and more
frequent investments.

The skill of the modern conveyancer in Australin
and New Zealand hus moulded the old form of con-
tributory mortgages (although not without official
opposition nt times) to suit the form of mortgage
preseribed by the various Torrens statutes, so as to
arrive at substantiodly the sume practical vesult, as under
the peneral law,

'I'ne opposition from the Registry Office off1u|
has been based mainly on the grounds thal contribu.
tory mortgages often econtain provisions which are
embarrassing to-the Office by leaving certain rights
of the partios in doubt, and that they constitute
attempts to offect by ove instrument what in fact
are two or more transactions. The officials have
thought that the rights of the mortgagees to exercise
puwer of sile, and their rights when they have exercised
it, have been left in doubt : sometimes they have not
buen certain whether the mortgagees are tenants in
common or joint tenants.  And, in two at least of the
three cases discussed in this article, the officials have
unsuceessfully claimed a double registration fee.

This important conveyancing topic has just received
added interest by the recent “decision of Mr. Justice
Kennedy ut Dunedin, in Adams v. Registrar-General
of Leend. {ande, p. 81).  Rather strangely, this appears
to be the only New Zealand case on contributory
mortgages under the Torrens system, and it is con-
venient to consider two Australian cases before entering
upon a  detailed examination of it.

"T'he Torrens system was only in its firss decade when
a case cropped np i the Queensland jurizsdiction. . In
f{pr,r v. Registrar-General, Ex puarte Rowburgh, (186%)
1 Q.8.C.R. 201, the registered proprietor of land under
the Real Property Act of 1861 (Qd.) executed a mort-
wage in the statutory form in favour of two mortgagees,
in consideration of separate advances. The Registrar-

Greneral being of opinion that the dorument contained

two distinet mortgages, declined registration. It was
held that, although the security was a joint one, there

was in fact only one mortgage, and the instrument was
- registrable as such. This case is cited as authority
for this statement: *° And a contributory mortgage,
or even a single instrument- containing two mortwage
transactions, is valid and registrable ” : H oyq’s Registro.-
tion of Title to Land Throughout the Empire, 213.

But the leading Torrens case on contributory mort-
gages is Drake v, Templeton {Registrar of Titles), (1913)
16 LR 158, which demands the minolest examina-
tion from every conveyancer in New Zealand.

By an ingtzument of mortga{,e a registered propnetor
mortgaged certain land in Vietoria under the Torrens -
system to two mortgagees. The instrument contained
the usval covenants: at the end of a proviso to a
covenant wasa clause stating that ** it is hereby agreed ™’
that the principal sum ** belongs to 7 the two moitgagees
in unequal specified proportions. It was held that the
mortgage was a mortgage to the *wo mortgagees o
tenants in common and not as joint tenants: that
there was nothing in the Act prohibiting the registia-
tion of such a mortmvv : aceordingly the Remstmi
Liad to register the instrument, s one mortgage on];y

It was stated in the morlgage that the consideration
was the sunt of £700 lent to the mortgagor by the
mortgagees . the mortgagor covenanted to pay to the
morigagecs the principal sum of £700 on fivst December
next and intercst thereon at a cevtain rate so long as
the principal or any portion of it should remain unpaid.
i{In this vespect the mmstrument was similar in form to
Adaimg v Reqesdrar.-General of Lond, suprie.)

The speeial clause in the proviso on which the highest
Court in Australia held that a tenancy in common
had been created was " and it is hereby agreed that the
said sum of £700 helongs to the said [sebbing oul the names .
of the morigngees| in the proportions of i4m to the
said and £225 to the said .

Besides ralsing objections as to form the Registrar
had submitted that the etfect of the proposed dealing
would be to make one instrument of mortgage do duty
for two distinet mortgages under one ‘stamp and without
giving priority to either mortgage as against the other,
whmh would not only be inconsistent with the pro-
visions of the Act (which confars priority in order of
registration) but would render it impossible for the office,
if occosion arose to determine the respective clavims of the
respective mortgagees inter se or o act with safely fo the
Agsurance Fund tn lhe svenl of the cxercise of the right
to aell or foreclose on the part of either morfgagee.  But
Sir samuel Griffiths, C.J., at p. 158, effectively disposed
of this objection in these words :

There can be no dealing with she land. so long ss both
morfgagees are alive. without the signatures of botk. If
they seek to foreclose, both must join in the application.
1f they seek to exercise the power of sale hoth must join in
the sale, If they wish to give s release on payment, both
rnust join in the release.

Following this judgment we may add that in the event
of the death of one of the contributory mortgagees,
his legal personal representative would have to get on
to the Register by transmission before there could be
any such dealing with the mortgage.

As will have been previously gleaned from a perusal
of the foregoing the Registrar also unsuccessfully
submitted that the instrument contained in fact two
mortgages and accordingly was liable to two registra-
tion fees, whereas only one was paid or tendered.
Curiously enough this last point was the only one which
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fall to be decided in .{dams v. Registrar-General of Land,
SUPTU.

As pointed out by Isauwes, J., in Drake v. Templeton,
supra, at p. 161, the various Torrens statutes do not
prevent registration of contributory mortgages because
the Acts do not set out to limit the class of mortgages
which may be made and registered, but they prescribe
the form which they are to assume and the land to which
they are to refer.  The statutory mortgage authorized
by these statutes, although differing substantially in
form from the mortgage under the peneral law, operating
as a charge merely and not as a tramsfer of the legal
estate, bus an economic idenfity with the mortgage
under the general law: Hogy's Registration of Title
o Land Throughout the Kmpire, 212 (n), citing Thom’s
Cripadian. Torrens SNystewr, 239, 200, and Swmath v,
National Trust Co., (1912) 45 Can. 8.C.R. 818, 667,
As a general rule, the Registrar is not concerned with
the conlraciual parts of & mortgage : In re Coldstone’s
Harlgage, Reqistrar-General of Land v. Dixon [nvestment
Co., Ld., [1916] N.Z.L.R. 439
v. Templeton, supra, shows that in crder to ascertain
whether mortgagees at law are joint tenants or tenants
il gommon, it may be necessary to examine the con-
trietual parts, for in that case the expression of a tenancy
in common, which, it was held, rebutted the presump-
tion of a joint fenancy, was found in a proviso to a
covenant.

Now the Land Transfer Department in New Zealand
has never doubted the efficacy of Drake v. Templeton,
#s an authoritv, and has always followed it. But it
was considered that, by reason of certain additional
provisions not present in frake v. Templeion, the instre-
ment in the recent Dunedin case, Adums v. Regisirar-
Generad of Land, was distinguishable. Although the
Bistriet Land Registrar thought the instrument was
registrable, he ruled that it was liable to two registration
fees as two mortgages, one having legal or statutory
priority over the other. :

The facts in Adwms v. Registrar-General of Land,
must be set out at length for 4 proper understanding
of the judgment.

The memorandum of mortgage provided that in
consideration of the sum of £565 lent to the mortgagor

by the mortgagees in shares mentioned the mortgagor -

covenanted with the mortgagees to pay by equal
monthly instalments and by a final payment on
Septernber 1, 1946, the sum of £565 with interest
thereon. The charge was expressed to be (and this
appears a most important point)

and for the hetter securing fo the mortgagees in the shares
aforesaid the payment in manner aforesaid of the said
principal interest and other moneys the mortgagss HEREBY
MORTGACHES to the mortgagees all the mortgagor’s estate
or interest in the land above decribed sa tenants in common
in the shares aforessid as between the aaid Francis Boyd
Adems and Flerbert Stanley Adams on the one hand and the
said Alfred John Campbell on the other hand but so that the
said Francis Boyd Adams and Herbert Stanley Adams shall
he joint tenants between themselves.

Interest was caleulated at one rate npon the sum of
£365 and at another rate upon the sum of £200, but
it was payable in aggregate sums to the mortgagees
being included in monthly payments. The mortgage
recited that as to £365 this was provided by Francis
Boyd Adams and Herbert Stanley Adams and as to

Nevertheless Drole

£200 by Alfred John Campbell.

In the mort-gagé it
was agreed aud declared

THAT all moneys from time to tine actually paid by the
mertgagor on account of the principal moneys hereby secured
shall be divided between the mortgagees in proportion to the
sums advanced by them respectively as aforesaid but except
ouly as provided in the foregeing provisions of this clause
the said sum of Three hundred and sixty-five poimds (£365)
and the interést thereon shall have priority over the said
sum of Two hundred pounds (£200) and the interest thereon
in the same manner in all respects as if the said sum of Two
hundred pounds (£200) had been secured by a subsegaent
mortgage of the said lund provided however that this present
provigion sholl apply as between the mortyegees only und shall
not prejudice or affect any lability or obliation of the mortgagor.
hereunder. )

The powers of sale were exercisable in respect of the
aggregate sum or in respect of part of the aggregate
sum by weeh mortgagee separately wnd independently,

It was these provisions, as to the priorities and the
separate and independent exercise of the power of sale,
which caused the Registry Office officials most concern.

The draft mortgage had been previcously approved
by the District Land Registrar, but when the mort-
cagees came to register it they were concerned not so
much with the intended imposition of a double
registration fee, but with the way the Distriet Land
Registrar intended to register it. He proposed to
register it as two mortguges, und to endorse two separate
memorials on the Fegister Book, one having priority
over the other. . On appeal to the Registrar-General
of Land (necessarily on the guantum of fee only) he
thought that i ingtruments in this form were
registrable (of which he had grave doubts) they were .
registrable only as two mortgages because of the special
provisions above set out. At the hearing in the
Supreme Court before Mr. Justice Kennedy the registra-
bility of the mortgage was argued by counsel, but His
Honour declined to deal expressly with this point,
hecause it had not heen the subject of decision by the
Registrar-General adverse 1o the mortgagees. '

There appears, however, to be implicit in the judg-
ment an opinion that mortgages in this form are
registrable ; this may be inferred from the following
part of His Honour’s judgment, and also from the long
extract cited from the judgment of Isaacs, J.,in Perpetual
Executors and Trustees Association of Australie, Lid.
v. Hosken { Registrar of Titles), (1912) 14 C.L.R. 286, 295,
the gist of which the reader will also find in Kerr's
Australion Land Titles [Torrens) System 63, 64.

In ruling that only one registration fee was payable
His Honour said :

There is no doubt that the mortgage is a contributory
mortgage in the sense that funds are provided by mortgagees
in different shares, but the covenant for repayment iz a .
covenant for repayment of the whole of the moneys as an
aggregate sum with interest thereon calculated in a particular
way. The provision as o so called priority is a provision
which operates only as between the mortgagees, and it does
not ‘alter the relationship as between wmortgagor and mort-
gagess. There is, it was conceded, but one charge and that -
charge sccures repgyment of the one aggregate sum to the
mortgagees with mterest. - In operation then, although there
are several owners of the mortgage, there is but one mortgage
and the proper vourse wes mccordingly to register it ss one
mortgage and to charge but one fee for the one registrable
operation. ) : .

{t must not be concluded, however, from the judg-
ent +hat anything can be included in an instrument
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under the Land Transfer Act, if the instrument iz
substantially one in the statutory form. If for example,
in the operative part, or in any part which obtains the
benefit of state-guarantee when registered, property
other than land under the Torrens system is purported
to be included, then the instrument is not registrable.
Thus a lease of land subject to the Land Transfer Act

purporting to include also, land not under that Aect,

or chattels, or other personal property, must be refused
registration : Horne v. Horne, (1506) 26 N.Z.L.R. 1208,

Quill v Hell, (1908) 27 N.Z.L.R. 545, 554, and Boswell
“v. Reid, [1917] N.Z.L.R. 225,

‘ This is because only
estates and interests which are authorized to be registered
by the Land Transfer Act or any other statute or any
other enactment having the force of a statute, can be
registered under the Torrens system : Fells v. Knowles,
{1906) 26 N.Z.L.R. 604, approved by the Privy Council
in Waimihe Sawmilling Co., Lid. v. Waione Timber Co.,
Ltd., {1926] A.C. 101, N.Z.P.C.C. 267. In New Zealand
this rule has been codified in Reg. 10 of the Land

Transfer Regulations, the material part of which
reads

‘No instrument shall be received for registration which
purports . to dosl with matters or to create interests not
capable of registrution, or to affect land or other property
not subject to the provisions of the Aet, or which for any
uther resson is incapable of complete registration.

Also a mortgage would have to be refused registration,
if it contained provisions comfra bonos mores: per
Sir Robert Stout, C.J., in In re Goldstone’s Mortgage,
[1916] N.Z.L.R. 19, 23, For example, & mortgage
¢z facie in contravention of a statute would surely be
conlra bonos mores. It is aiso submitted that a pro-
vigion in a mortgage purporting to clog the equity of
redemption (if the reader will permit me to apply

.that term to a Torrens mortgage) would justify the

Registrar in deeclining registration, for a morigagor’s
oquity of redemption or right to a discharge on re-
payment of the full amount owing, is an essential feature
of every mortgage, as developed by our Courts of
Equity. (There are certain exceptions created by the
Companies Act, 1933.) Even at common law a
mortgagor had a legal right to redeem on the due date.

The Courts (realizing perhaps that it is the duty
of the Land Registry officials wherever possible to
assist rather than impede the business of the com-
munity) have regarded many of the provisions in these
contributory mortgages to which Registrars have
taken objection, as merely personal between the
mortgagees themselves. They do not affect the general
principle that if there are more than one mortgagee,
every registered morigagee must concur in exercising
power of sale, or at least in conferring title on a pur-
chaser, which is all the Registry is concerned with.
Thus, in Adawms v. Registrar-General of Land, although,
as previously pointed out, there was a provision that
the power of sale was exercisable by each mortgagee
separately and independently, that would not enable
either contributory mortgagee to confer title on a
purchaser in exercise of power of sale. The position
would be the same as pointed out by Sir Samuel
Griffiths, C.J., in Templeton’s case, supra. Section 109
of the L.and Transfer Act, 1915, would require execu-
tion by all the mortgagees. Under s. 2, * mortgagee
means the proprietor of a mortgage, and therefore,
if there are more than one mortgagee, ** mortgagee
in 8. 109 must mean all the proprietors of the mortgage
and not just one proprietor of the mortgage.

In fact the position is the same under the generallaw,
under which all mertgagees in a contributory mortgage
must concur in foreclosure proceedings or in conveying
the legal estate to a purchaser: 23 Halsbury's Lows of
England, 2nd Ed., p. 464, para. 683, and 2 Dovidson’s
Precedents in Conveyancing, 4th Ed., Part 2, 385 (n).
This is the reason why in the absence of an express
power in the trust instrument. it is a breach of trust
for trustees to invest on 2 confributory mortgage,
for in such a mortgage the sole control of the moneys
}s not vested in them : Webb v. Jonas, (1888) 39 Ch.D.
660. :

Ifin a contributory mortgage, either under the general
law or under the Land Transfer Act, it is desired that
one of two or more co-mortgagees should be enabled
to exercise power of sale so as to vest the land effectually
in a purchaser, then a special power of attorney clause
should be inserted in the instrament. It is considered
that the form given in 10 Encyclopuaedia of Forms and
Precedents, 2nd Ed., 137, could be easily modified
t0 snit the circumstances. A transfer by A., & con-
tributory mortgagee, in his own right and as attorney
(duly authorized) for B., his co-mortgagee, is at law
a transfer from A. and B., for gqui fucit per aléum facit

per se.

The draftsman of a contributory mortgage under the
Land Transfer Act, however, must be careful not to
interfere with the legel priorities conferred by registra-
tion under that Act. It will be recollected that this
was one of the grounds of objection taken by ihe respec-
tive Registrars in Drake v. Templeton, supra, and Adams
v. Registror-General of Land, supre.  In the Australian
case the Court surmounted. the objection by ruling that
in effect there was only one mortgage and that therefore
the question of priority not in accordance with the.
statute did not arise, there being no statement in the
instrument itself as to respective priorities of the sums
advanced. In the New Zealand case there was such a

statement, but there were added these very material
words :

Provided however that this present provision shall apply only
as between the Mortgagees only and shall not prejudice or affect
any Lability or obligation of the Mortgagor hereunder,

Had these words or words to the same effect not been
added, then it is submitted that the wmortgage, if
registrable, was registrable only in the manner which
the Registrar propesed to register it, ¢.e., as two mort-
gages, one having legal priority over the other. As it
was, the addition of these words showed that the parties
did not intend to alter the legal priorities conferred by

registration under the [and Transfer Act. In His
Honour’s words : -

The provisions as to so called priority [N.B. the word
** go-called '] is a provision which operates only as between
morgatgor and mortgagee.

The draftsman should also note that in both cases
there was a covenant for repayment of the whole of the

moneys advanced as an aggregate sum. That appears
a most material point also.

Finally, it may be of interest to conveyancers to
learn that in both cases only one stamp duty fee was
paid. Therefore it may be taken that contributory
mortgages in the usual form are not liable to two stamp

duties, either under s. 62 or s. 61 of the Stamp Duties
Act, 1923. . : .
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SUMMARY TRIAL OF INDICTABLE OFFENCES.

The Extent of the Jurisdiction.

An interesting decision relating to the summary
trial of indictable offences is that of Police v. Murray,
(1939) L M.C.D. 146 ; and it invites close examination.

The history of the legislation on this kind of jurisdiction:

is there dealt with. Commenting on fieg. v. Anderson,
{1899) 18 N.Z.L.R. 245, the learned Magistrate (Luxford,
S, at p. 147, s2id -

He [Edwards, J.] said that ap offender who may, under the
Act, be dealt with summarily by the Justices, may yet, at
their discretion. be committed by them for trial by & superior
Court, and such an offender who has evaded prosecution for
six months must be so committed for trial {ibid., 248). That
dietum I8 clearly inconsistent with the view that the 1894
Act empowered proceedings to be commenced as for a sunumary
offence.

The real question involved in Heg. v. dnderson is
thus stated in the judgment in that case, at p. 247 :

The question for determination in this case is whether the
jurisdietion of the Superior Courts over certain indictable
offences mentioned in the Indictable Offences Swmmary
Jurisdiction Act, 1824, is taken away by that Act, which gives
A summary jurisdiction over such offences to two Justices or a
Magistrate,

It was held that the Superior Courts were not deprived
of their jurisdiction over such cases.

This decision has been enshrined in 5. 186 (2) of our
Act. On p. 249 of the judgment it was pointed out
that if the offenders could escape prosecution for six
months (the period of time fixed by the Act of 1894
for commencing proceedings) they should evade all
puuishment for their crimes. As stated, the position
is made clear by s. 186 (2}. While on this point, it is
instructive to refer to the case of K. v. Hertfordshire
Justices, [1911] T K.B. 612, where it was held that the
Justices may, up to the time of their determination
to convict and sentence, notwithstanding the accused’s
consent to be dealt with summarily, commit him for
trial. :

In rogard $o time-limitation, the following paragraph
appears in Garrow on Crimes, 2nd Ed., 348 -

Sumrmary proceedings in regard to indictable offences
taken under Part V of the Justices of the Peace Act. 1908,
must be commenced within twelve months (now two years)
after the commission of the offences; except in case of
assault. If proceedings are not brought within this period,
they must be brought, if at all, under the provisions of the
Crimes Act, 1908. The summary jurisdiction thus given to
Justices in certain indictable cases does not interfere with

the jurisdietion of the Supreme Court in regerd to such cases:

Reg. v. Anderson.

Referring next to McDonald v. Dyer, [1917] N.Z.L.R.
793, and particalarly to Mr. Maunsell’s remarks in his
New Zealand Justices of the Pence and Police Court
Practice, 89,

If the operstion of 5. 124 is excluded from the whole of
Part 'V (as the dictum in McDonald v. Dyer suggests) then
there are a number of offences for which the maximum
punishment exceeds imprisonmentu. for three months.

As introductory to the citation of that passage in
Police v. M urray, it is said there, at p 148

. may be summarily prosecuted ”;

If Part V were regrarded as an exclusive enactment, an
accused person would not he entitled to claim a right of -
trial by jury in respect of offences (other than offences refarced
to in & 238) punishable by hnprisonment for more than three
months.

Now to ze\ert to Helonald
case involving the theft of £5 {the form of information
used being ’nhat prfeb(nhed for indictable offences),
the pmcedure laid down to be followed in such 2 case
is that enacted in s. 238 of the Justices of the Peace
Act, 1927, On p. 793, it is stated :

Tt was for an offence which came within Part V of the
Act (headed “ Summary Trial of Indictable Offences ) and
8. 122 has no application.

It seems that this statement must be read with and nbt_ '
isolated from the context. This would be (Iear from

_the remarks appearing on p. 796 -

Therefore it is, in my opinion, perfectly clear that in such a
case as the present one the provedure defined in s. 226 ig the
only procedure the Magistrate ran legally. follow in order to
doal summarily with any of the offences detailed in s. 178,
and unless that procadirs is followed, and the person charged
emsents to be dealt wish summarily. the Magistruie has no
jurisdiction to punish the person charged.

And then follows this vital observation :

The case of Req. v. Cockshott, 1180957 1 Q.B. 582, has thers-
fore no application to cases coming within ss. 174, 180, 223
and 226.

Section 179 (now s. I88) related to extended juris- -
diction conferred on a Magistrate alone in respect of
certain offences mentioned in the section ; s 180 (now
8. 189) placed certain re-strictions on the exercise of
the jurisdiction conferred by 5. 179 ; 5. 223 (now s. 235)
related to the obtaining of property by means of a
false pretence is, in the language of 5. 234, - dishonestiy
obtaining anvthm" capable of being stolen™; and
s. 226 {now s. 2'38) the procedure laid down in that
section was to be followed. The effect of the judgment
i HeDonald v. Dyer is adequately expressed on p. 707, -
* The position was that 5. 226 was the only provision
applicable to the case, s. 122 having been excluded
by virtue of the provisions of 5. 150.”

It would appear that the learned Judge in that case
has necessarily implied that s. 122 (now s. 124) would.
apply to other cases menticned in Part V in respect of
which the punishment was imprisonment for more than
three months ; otherwise why the specific mention of
certain gections only as not being covered by the pro-
cedure under s. 124 7 The reason is given in the passage
just quoted, and it merely shows that when a specific’
procedure is provided, it overrides a general procedure ;
but it does nothing more, and it goes no further. It
seems that the headnote to that case is defective in
saying ¢ s. 122 has no application to any offence coming
within Part V. of the Act: That. statement is far too
wide, as has been shown. o

In Police v. Murray, attention is directed, at p. 148,
to the interpretation of the phrase °“those offences
and the clause_ is

flyer, which was a .
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thus interpreted as meaning ** ‘ those offences may be
Ppunished on summary conviction,” and. accordingly,
any peraon charged -with such an offence is liable to
be punished on swmmary convietion.” Thers cannot,
of course, be any disagreement with that statement.
The judgmeut then continues -

It follows, therefore, that the provisions of z. 30 apply,
sod the form of information therein referred to (Form No. 4)
must be used. 1f the form prescribed for an indictable offence
(Form. No. 31} s used, the accused is not being prosecuted
surmarily.

Later on it is stated :

_For theso reasons I conclude that the procedure speei-
fied in Part IT of the Act is applicable to Fart V, except in
respect of offences under 5. 238, Offences under that section
are separate and distinet from those referred to in s. 187,
Procevdings in respect of them must be comrnenced by the
wfonnation prescribed for an indictable offence.

1o must be noted, however, that the procedure under
(), applicable also to the
50, clearly, the provisions
Seculon. 187

offenves mentioned in s

of =

1‘5?5
124 cannot ,Lp-ﬂ\ to such offences.’
provides that two J uqmcu or a Magistrate inay exercise
jurisdiction under It V ((‘\(’(‘}.ﬂ} ot course that Justices
may not exercise jurisdiction in respect of the offences
mentioned n 5. 188); and awmong such cases is theft

under s. 238, All such offences are to be or may be
" proseciled summarily.”” 16 is hard to see why a
distinetion should be drawn between one such offence
aidl another, so far as the form of information is
coneerned.

A question of considerable importance arises as to
the teanner in which such proceedings should be com-
maenced and conducted in the preliminary stages;
because important resales follow aceording as to whether
the offences are regarded as indictable offences or merely

as summary ones : whether the procedure to be followed
prior to the actual hearing is that mentioned in Part VI
or in Part IT of the Act. There necessarily arises the
guestion whether when the hearing is postponed the
Justices have the right to adjourn the case under s. 86
for ~any length of time™ (21 Halsbury's Laws of
England, Znd Ed.. p. 614, para. 106%9), or whether they
are confined to the period mentioned in s. 147 (should
consent to a further period not be fortheoming.j

It seems that as the Court is to have summary

jurisdiction in respect of all the offences mentioned in

Part V, there cannot be any discrimination between
them in th" manner of.- 111:t1tutmof and conducting them

-in the early stages.

 Part V is designed to provide summary trial in respect
of certain indictable offences. Section 187 provides
that, except where otherwise provided (as in cases
under s. 188), any two or more Justices are to have
summary jurisdiction in respect of the indictable
offences mentioned in Part V ; and those offences may
accordingly be prosecuted summanly under such Part.

Apart “Froro, and in absence of, statutory deflmtmn
- summary jurisdiction ”’ and ‘- summary prosecution ™
connote proceedings before \iaﬂlstrates or a Magis-
trate on a complaint or informa‘tion, keard and deter-
mined summariyv) (per Macdonald, L.J.C., in Lamb
v. Threshie, (1892) 19 R. (Jus) 78 In £. v. Goldbery,
(19041 2 K.B. 8606, 869, 1t is said : '

The Act provides by s, 680 that the offence under the Act
punishable with imprisonment for any fterm not exceeding
six months * shall be prosecuted summa.rxl» in manner pro-
vided by the Summary Jurisdiction: Aets "—in other words,
the proceedings shall be commenced in the way contemplated
by these Acts.

But Part V does not coutain any such express pro-
vision. TIns. 3 of the Act of 1304, it is enacted :
Every charge of an indictable offence rmay he heard and

all proceedings consequent thereon or in relation thereto
may be hud and teken before two Justices or & Magistrate.

In Harris' Principles of the Criminal Law, 12th Ed.,
- 499, we find—

Clonvictions of a certain class are deseribed as " summary
to distinguish them from such as follow after a regular trial
cu sn indictment or informetion. The essence of surnmary
proceedings is the absence of the interveation of & jury, the
person accused being acquitted or condemoed by the-decision
of the person who is Instituted judge.

And at P .).J :

We may again draw sttention to $he fact 11a$ the cxamina-
tien and punishment of offences in a swmmary manuast bv
Justices of the Peace, without the intervention of & jury, is
founded ensively  upom a special authority conferred and
regnuiated by statute in the case of such offence.

- Prosepute ' is defined in Funk and Waynall's Standard,

Dictionary as (énter alic) > Carry on a 1ud101&1 proceed-
ing against, as to prosecute a eriminal’ In Mannsell's
New Zealand Justice of !/i’e Peace and Police Court
Practice, p. 88, it is said : * Moreover the information
would hcwe to be on Form No. 31 in the Schedule for
an indictable offence.” In 21 Halsbury's Laws of
Englond, 2nd Ed., p- 1069, para. 1032 appears :

The rale with regard to procedure in indictable cases that may
be dealt with summa,m.ly is that the procedure in indictable.
cases is to Do followed until the justices have assumed the
power to deal summarily with tho matrer, and after that the
procedure is swmmary jurisdiction.

Tt is submitted that the word ** prosecuted ""in s. 187
refers only to the carrying on of the proceedings before
the Justices, and doss not relate to the commencement
of the proceedings; the term is governed by the
context and means the actual prosecution of the
offender before the justices. It means, it would appear,
much the same as * proseeuting ~ an appeal or an
action, and is not concerned with  the manner of
originating proceedings. That in a word, Part V I

ccncerned with the summary trial of indictable offences
{as the headmé states.}

The following brief bta.tement
out the posx‘mon —_

Part V is derived from the Indictable Offences
Summary Jurisdiction Act 1894, which was an Act,
according to the title, ** to 'define the Summary Juris-
diction of Justices of the Peace with Tespect to In-
dictable Offences.”” That statute did not purport
to create offences—its purpose was to provide summary
jurisdiction with respeet to certain indictable offences
mentioned therein. I was designed to give Justices
summary jurisdiction of certain spemfled offences,
over which the jurisdicition had at one time been the
exclusive province of the superior Courts. The offences
are created by the Crimes Act and other Acts; and it
is jurisdiction to try certain of these offences that is
given by Part V. It is indeed true to say that all
the offences mentloned in Part V are indictable ones,

it is submitted, sets
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because Part V itself declares them so to be; and
therefore they should be so deseribed in the information.
When these offences are actually before the Cowrt,
then it is for the Court to say (assuming that other
conditions are fulfilled} whether it will deal with them
summarily or otherwise. -

These proposttions, would seem {0 be justified :

1. There is nothing in MeDonald v. Dyer that can
wroperty be regarded as deciding that s. 124 does not
apply to appropriate cases under Part V.

3. Part V is concerned only with the smmmary trial
of the indictable offences named therein (as indicated
in the heading to that Part).

3. The purpose of Part V is to give Masistrates, and
to a lesser extent, summary jurisdiction over the in-
dictable offences named therein.

4. That by express provision the jurisdiction of ihe
Supreme Cours over such offences is preserved.

5. The offences mentioned in Tart V are indictable

offences, and should be so described in the information.

6. T proceedings for offences named in Part V are
not commenced within the prescribed periods, there is
no vight of summary trial in respect of them.

7. Section 124 of the Justices of the Peace Act, 1927,
does apply to approprinte cases under Part V is proved
by the history of the legislation (to which we are entitled
to look in construing a consolidating measure if there

be any doubt as to the meaning : see the observations

of Sir Michael Myers, C.J., in Tobin v. Dorman, [19371
N.ZL.R. 937, 841.-

8. The case of Ak Kan v. Cox, (1902} 21 N.Z.L.R. 645,
recognizes that the procedure under s. 124 is available

in respect of appropriate offences under Part V. The .

reference to " assanlt 7 in s. 124 and to 5. 92 (2) (which

lagter refers to 5. 239 of Part V) indicates that Part V.
is not isolated from the rest of the Act of which it is

deemed to form part: sce the reasoning in Hole v.

iHole, (194 1] N.Z. L. 418,

ARREST WITHOUT WARRANT. |

The Limits of Retention in Custody.

Solicitors are sometimes instricted to appear for a
client who is to appear shortly to answer a rceitain
charge, on which he has been arrested. The indications
may be that that charge will be abandoned ; but it is
proposed to hold the arrested person in custody pending
firther investigations. Ts such a course legal?

This point was considered at length in the vecent
eass of Lenchinsky v. Christie, [1945] 2 All E.R. 343,
whare, at p. 404, Scott, L.J., said :

The law does not allow an arrest in vacuo, or without reason
assigned : and the reason assigned mmust be that the srrest
is for the purpose of a prosecution on the self-same charge,
as 18 the justification for the arrest.

Then follows what constivutes the answer to the question
posed, as above : :

Tt follows, and it is a principle lying at the very roots of
English freedom. that if a man is arrested on one charge
he is entitled to his release the moment the prosecution of
that charge js abandoned. The prosecution cannot azrest
on one charge, abanden their intention to proceed on that
charge, and then keep him in coid storage still nominaily on
that charge, whilst they inquire into the possibility of putting

forward a different charge. To do that they must relesse

him : then, when they propose to put forward soms other
charge, they can make that new charge the occasion of a new
arrest.

Another pertinent passage is contained at pp. 404 and
405, and is as follows :—

1t folows from what T have said that the practice, if there
be one, which the Judge obviously had in mind, of arresting
a supposed murderer, for instance, on & inor charge, as a
means of preventing his escape from justice at a time when
the police suspect, but have no sufficlent clues to constitute
reasonable and probable cause for arresting the suspect for the
suspecied crime, is in my opinion illegal, and gives the person
arrested a cause of action for false imprisonment. Lo practice
the palice would, as a rule. incur no lability for substantial
damages, except where their anticipatory suspicions prove
ill-founded ; but it is important. for the sake of the great
principle of the liberty of the subject, that the illegality
of the practice should be widely known—to Judges, to the
legal profession, to the police and to the public. It is better
that -an occasional criminal should escape punishment. than
that the Judges should let in the thin edge of the wedge
lor discretionary arrest at the instance of the Executive.

In dealing with the question, it must be pointed out

thit. atb p; 404. the learned Lord Justice Says :

Agein, to prevent roisunderstending, it may be well to
paint out, that once & prisonsr has been lawloly arrested on
A’ definite charge and brought before a Mapgistrate’s Court
for comanittal, there is uothiﬁg in the law of arrest to prevent
a more sericus charge being rdded to or substitnted for the
existing charge. That questione appertains pot to the [aw of
arrest but Lo the procedural law of the Court. )

As to the necessity of keeping the right of arrest without
warrant within the proper limits, he said at p. 403 :

Subjeet only to the sovereignty of Paclisment which under
our Constitution can make any law, Boglish liberty is abso-
lately dependent on our Courts of Justice.” To keep clear
the distinctions between the functions of the Exeeutive and
those of justice is vital.

and on the same page, he added :

Arrest by the Exesutive uncontrolled by the Courts hes
happened in past tirpes in English bistory : and it needed
the intervention of the Courts te carb the RExecutive

P The lettres de cochet of 18th sentury France afford
another illustration: the Gestapo In Germany in. recent
vears afford & third ; and finally it is the fear of a repetition
of that vast, insidious and progressive evil of encroachment
by the Executive, on the proper sphere of the Judiciary
which is paramount in men’s minds when they say they fear
and therefore hate bureaucracy. :

The Courts then are very jealous of the liberty of the .
subject ; and it needs must be that the Courts enjoy
the fullest freedom and independence of the Executive -
in the exercise of their proper functions. And the
case of Wallis v. Solicitor-Gieneral, (1903) N.ZP.C.C. 23,
the Privy Council, and the celebrated Protest of the
Bench and Bar ia connection with such case {on pp. 730’
e seg) equally affirm such principle. It is clear that
in order that the Magistracy may enjoy the same
independence as the Judiciary, the tenure of their
office should be changed from, as at present, the pleasure
of the Executive, to the holding of their office during
good behavicur. Such 'a. change would remove any
suggestion that the Magistracy may be subject to the
Executive, and would supply a long-felt want in regard
to the Magistrates, with safety and satisfaction, both as
to themselves and the public. R
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LAW SOCIETIES’ ANNUAL MEETINGS.

AUCKLAND,

The Annual General Meoting of members of the Law Society

© of the District of Auckland was held in the University College

Hall, on Friday, March 8. 1048, The chair was occupied by
the retiring President, Mr. A. Miiliken.

The Anmial Report presented to the meeting showed that
480 certificates had been issued during the vear, as compared
with 436 for the preceding vear; the incrogse being due to the
number of men who had returned from service with the Armed
Forees and had recoramenced practice. ) -

During the vear the deaths of the following members and
former members had beon recorded : Messrs. R. Abbott. D. W. B.
Baird, Fred Farl, K.C.. W, . M, Glaister, 5, I. Goodall, G. G.
Thorpe, and C. E. MeCormick. .

There had been seventy-two inquiries made for missing wills,
which had been discovered in a number of cases. The Couneil
reported that up %o the end of 1945 grants totalling £1,063 13s.
had been made for the purpose of assisting the rehabilitation
of retumed servicemen, and during the current year a further
sam of £331 9s. had been granted. Appreciative reference
wag made to the booklet ™ Changes in New Zealand Law, 1939
1044 ™" which had been prepared by a Comumittee of the New
Zealand Law Society. A copy of this booklet had heen placed
in the hands of each returned practitioner. i

A very fino painting of Sir Joshua Strange Williams Yad heen
presented to the Society by his son. - The gift had beea much
apprecinted, and had been hung in a prominent place in the
Library. .

Congrasutations had been forwdrded to Messrs. A, H. John.
stone, K.C., 0.8 .. and 1. J. Goldstine, O.3.E., on the honours
recently conferred on theni,

The revenue acnount showed a small credit balance for the
vear's working, this after a series of debits during the war
peried. On the motion of the President, seconded by Mr. Leary,
the annual report and balance sheet were adopted.

Mr. L. P, Leary was then derlared clected President, he being
the only nomince for the position.  The new President declared.
Mesars. V. N, Hubble and H. R. &, Vialoux duly elected Vice-
President and Treasurer respectively. :

The follwving were then declared elected members of the
Oouneil as a result of the postal ballot : Messrs. C. J. Garland.
T. B. Henry. A H. Jolowsone, K.C., G H. Wallace, HL. C.
Rishworth {representing the Northern District), R, M. Grant.
A, B, Johuston, A, Millifen, and M. R. Grerson (representing
the Southern District). ,

The following were duly elected to represent the Society on
the Council of the New Zealand Law Socletv: Messcs. L. T
Leary. A. Milliken. J. B. Johnston, A. H. Johustone, K.C.

Mr. A, H. Johastone, K.C., gave a report on the present
position of the Guarantee Fund.

There was a discussion on the operation of the Servicemen’s
Settlement and Land Sales Act, and it was resolved that certain
questions be referred to the incorning Council for consideration.

Several returned servicemen amongst those present thanked
the Council for what had been done on their behalf. Tn parc-
ticular they referred fo the gift paceels, to the booklet setting out
the changes in the law, and to the list of practibtioners supplied
to whom might be reforred any problems which might confront
them on thew reswmption of practice.

The meeting eloged with a vots of thanks and appreciation
to Mr. Milliken for his services as President during the past
two years.

CANTERBURY.

The annual meeting of the Canterbury District Law Society
was held on March 11. 1946, at Sprm. Mr. E. A. Lee pre-
sided. and there were sixty-four members present.

In moving the adoption of the annual report and balance
shoey, the President appealed to members to give practical
assistance to practitioners returning from overseas. Fe re-
ported that the yews had been a busy one for the Council,
Meny Government Departments had been interviewed con-
cerning difficulties confronting the profession, and these had
been satisfactorily overcome.

The President spoke of the profession’s regret at the deaths
of Messrs. Harold Edgar, G. W. C. Smithson and F. Wildirg, K.C.
The sympathy of the Society had been conveyed to the relatives
of the decersed members. and tributes were paid in the Supreme
Court to the late Mr. Wilding.

Mr. L. 7. Hensley soconded the mosion, which was carried.

The . Presidrut aiso reported on progress made in obviating

delays in connection with finalization of stamp accounts. FHe
wished to place on record the debt that members owed to the
ourgoing Council, particularly to Messts. Bowie, Penlington, and
Hensley. o

The following officers were elected for the enswing year:—
President, Mr. L. B. Cetterill; Vice-president, Mr. W. R.
Lascelles, and Hon. Treasurer. Mr. L. J. Hensley. Members
of Council:  Messrs. 5. 8, Bowie and A, [, Cottrell, Dr. A, L.
Haslam, Messes. L. J. Hensley, E. A, Lee, C. G, Penlington.
and A. C. Perry. and 2 Timaru represcntative. Delegates to
New Zealand Law Soefety : Messrs. L. D. Cottreil and E. Al
Lee. )

It was left for the incoming Council o fix the holidays for
Christmas 1946, and Easter 1947, )

Mr. L. J. Hensley moved, and Mr, . P. Purnell seconded
the motion; which was carried unanimously, that £1 1s. levy
be irmposed on all members, to be paid in or before June, 1344,
and applied to the benevolent fund.

It was also agreed that future annual meetings be held ab
§ pan, instead of 4 pao. as hitherte. The sub-coramistee of the
Council on the Legal Aid Act, made their report. which was
ondorsed by the meeting. :

SOUTHLAND.

There was a large attendance at the annual general meoting
of the Law Society of the Distriet of Southiand. held in the
Law Library, on March 6. 1946, at' 7.30 p.m.  The President,
3. John Tait, was in the chair.

Foilowing the reading of annual report and balance sheet,
Mr. Tait, in-moving their adoption., sxpressed his personal
appreciation of the support afforded ki by the outgoing
Council, and the courtesy of the profession as a2 whole, and
thaniked those who hed assisted him by acting as deputies av
the New Zealand Couneil mestings. The vear bad been a
comparatively quiet ons. He referred to vhe burden of work
falling upon Land Sales Commitsees, and upon Crown Valuers.
Those whe had been overseas were welcomed back. He also
made mention of the mnanner in which bureaucracy had flourished
during the war period, and the duty of the profession to guard
against undue interference with the Liberty of the subjecrt.

There was, it was unfortunately true a sad lack of reinforce-

ment for the profession from the secondary schools. At the
present time the trad was tewards the sccountancy profession,
but he felt that this might cuze itzelf in time.

The motion was seconded by Mr. Mahoney.

The result of the clection of officers was as foliows @ President,
Mr, 1., F. Moller ; Vice-President, Mr. Kenneth G. Roy; Hon.
Secretary, Mr. J. H. B. Scholefield: Hon. Treasurer and
Librarian, Mr. C. N. B. French ; Counecil, Messrs. John Tait,
H. B. Russell, W, H. Tustin, H. K. Carswell, and N. L. Watson ;
Representative on the Council of the New Zealand Law
Society, Mr. L. F. Moller ; Hon. Auditor, Mr. M. M, Macdonald :
Delegate to she Chamber of Commerce, Mr. J. C. Prain ; Dele-
gate to the Progress League, Mr. J. R. Hanan.

It was resolved, after discussion, that a levy or levies not
exceeding £3 in all be imposad on all members of the Society
practising on their own account or in partnership, payable at
such times and in such manner as the Couneil should direct.

The following resclution was also carried :

" That the Secretary write the New Zealand Law Society
asking them, in view of the extreme delays still being exper1-
enced in obtaining release of probates, to approach the
Comimissioner sgain with-the suggestion that all estates having
a Final Balance of less than £10,000 be certified by local
offices, without the delay involved ir submitting the matter
to Wellington.”’

The Secretary reported on the suggestions put to the Land
Sales Committee upon which no decision had so far been
received. The action of the outgoing Council in this respecs
was approved. ’

Mr. Tait reported on what was apparently the practice in
northern centres with regard to wife's costs, where she had
given an address for service, but filed no answer. Ti was
decided that the northern practice be referred to the incoming
Council for consideration. ;

The meeting directed the incoming Council forthwith to take
into consideration the honoraria paid to the Secretary and
Treasurer-Librarian, with a view to making them more com-
mensurate with the duties performed.

The question of renewing the Annual Bar Dinner was referred
to the incoming Council.

The meeting closed with a vote of thanks te the outgoing
Council and a vote of thanks to the Chatr.
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IN YOUR ARMCHAIR—-AND MINE..

By ScribLex.

Land Sales and Compensation.—The appointment of
Ongley, J., as Judge of the Land Sales Court will meet
with the approval of the conveyancing branch of the
profession with which he was associated for many
years io the Seuth Island, before he arrived in Wel-
fington. On the other hand, commeon-law practitioners
may not iook upon the position with that happy
abandon that it 1s easier for the *“indoor man’ to
assume, freed as he is from the worries of case-law
and the difficulsies of persuading witnesses, and in
particular medical ones, to appear in Court. Ashe would
be the first to admit, Ongley, .., has not enjoyed the same
advantages as his predecessor, ("Regan, J.. who was a
walking compendium of compensation law, and found
his life on the Bench took him along the same routes
as he had foliowed at the Bar. The accumulation of
decided cases, the many amendments hidden away in
Statutes Amendment Acts and . elsewhere, the intro-
duction of various diseases as “ zceidents,” and the

constant expansion of the Act, have combined to add -

to the complexity of the problems thai fall to be
decided in the Court of Compensation. Delay there
bears heavily apor both employer and worker.  Since
the decision of the Court of Appeal in Zogie v. Union
Steaim Ship Co., Ltd., [1945] N.Z.L.R. 388, the employer
has been compelled to discontinue the former practice
of moving to have lump sum compensation fixed and
is thus totally reliant upon the worker proceeding with
his writ in cases where settlement cannot be made.
The worker, for his part, is often seriously embarrassed
by delayed hearings which tend o create a neurasthenic
condition In an injured applicant and are soul-destroving
to the honest worker, who fears that, if he returns to
work too early, his rights under the Adét may be
prejudiced. Whether the pressure upon the Land Sales
Court and the Cowrt of Compensation can be smoothly
regulated remains to be seen; but, at first glance,
the experiment seemis dubiouns, and casts a grave re-
sponsibility upon the new Judge, whose ability to work
excessively long hours bhas long been admitted by
members of the profession.

The Hare and the Hounds.—An unusual situation
arose at this sessions of the Court of Appeal in Re
Heffron, a case involving the question as to whether
the Court had jurisdietion to apportion the shares of
dependant children under the Deaths by Accidents
Act, 1908, by creating a class fund. D. R. White who
was leading for the Public Trustee, informed the Court
that his junior, W. Brown (who had appeared in the
Court below) had arrived at a view different from his
own and he asked whether each of them might argue
different sides. Remarking that the question was
primarily academie, the Chief Jusyice (after consulting
his  brethren) grapted the necessary permission ;
although Biair, J., observed that once when he had
said that he differed from his leader the Judge had

- told him that the correct way to put this delicate
situation was to state that an alternative submission
would be made. Seriblex is reminded of a case in whieh
Judge Ruegg (then Ruegg, ¥X.C.) was once in con-
sultation upon an appeal under the Workmen’s Com-
pensation Act. His junior raised a certain point that

did not commend itself to bim. Onits being repeated,
he had to confess thas it was too subtie for him to
gragps. " But,”” he added, “ youn shali have an oppor-
tunity of arguing it before the Court of Appesl yourseif.”
The junior thanked him for the chance, and afterwards
told the solicitor that it seemed to him that Buegg
was getting past his work not to “spot ' a simple point
lke that. Next day came, and with it the argument
of the appeal. Mr. Ruegg. having finished his argument,
asked the Court to hear his junior upon ope particular
point, The Cowt having assented, the aspiring junior .
put his point, if not well, at least fully, and was listened
to with such patisnce as the Lords Justices felt con-
strained to bestow. When judgment came to be given,
only one of them alluded to the argutaent of the junior
counsel, and that was Lord Justice A, L. Smith, who thus
referred to the effort: ™ Mr. H. rushed in on ceriain
sections where 3r. Ruegg feared o tread.”’

Lawyers.—When giving evidence recently before
Johnston, J., in Christchurch, a witness admitted, under
cross-examination, that he had consulted a firm of
solicltors. ‘T found out later that these people were
only solicitors, not lawyers,”” said the witness, to the
amusement of the Court. The distinction is subtle,
if it exists at all. ‘More probably it is like the Invisible
fish that the gullible public sees in the tank filled merely
with rippling waters. Actually, the word * solicitor,”
although it appears as early as 1420, is abmost a century
later in origin than “ attorney’ who was at first a
mere messenger and often a woman. One Hudson,
called to the Bar in 1605, wrote that *'in our age there
are stepped up & new sort of people called solicitors
unknown to the records of the law who, like the grass-
hoppers of Egvpt, devour the whole land.”” In his
famous Diary, Evelyn, who had studied law at the
Middle Temple. speaks of Pariiament in 1700 voting
that the exorbitant number of attornies be lessened—-
“now indeede swarming and evidently causing law-
suits and disturbance, eating out the estates of people,
provoking them to go to law.”’ The story is told that,

"in 1820, some one said to Lord Tenterden, L.C.J.,* Tam

the plaintiff's solicitor.”” * 8ir, he replied, ~* we know
nothing of solicitors here; we know the respectable
rank of attorney.” Since the Solicitors Act of 1843,
“ attornies’ and ‘' solicitors are synonyrmous. . To-
day, an “ attorney ™’ has a special meaning, but for
some reason or other the litigant who boasts of the
“good lawyer’ he has got, seems to frighten his
opponent who has merely succeeded in engaging a
“ good solicitor.”’

British Justice.—"‘ The history of English law during
the war vears shows that the ancient tag dnfer armo
leges silent has been proved false in this country, and
that, even during the years when (Great Britein and the
Lmpire alone faced the greatest military tyranny in
the history of the world, the commen law continued on
its calm and unbroker way. Changes there have been
as there must be in every living thing ; but the basic
principles ' of the law have remained untouched—
freedom for the individual, equality before the law, and,
justice for all men -—Law Quarterly Revtew (Oclober,
1843). ' : . T
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This service is available free to all paid annual subseribers, but the number of questions aceepted
for reply from subseribers during each subscription vear must necessarily be [imited, sueb limit

being entirely within the Fubfishers’ diseretion.
will allow ; the reply will be in similar form.

Questions should be as brief as the circumstanczes
The questions should he typewritien, and sent in

duplieate, the name and address of the subseriber being stated, and a sitamped addressed envelope

enclosed for reply.
{Practical Points), P.O. Box 472, Wellingion.
1. Landlord and Tenant.— Land subject to a Leass with Par-
chasvng-clavse—Whether Consent of Lessee necessary lo Mortgage
by Lessor, . : . :
Quesrrox : A.B.. the registered proprietor of a parcel of land
under the Land Transfer Act, 1815, has given & registered lease
with a purchesing clauvse te C.D.  AB. now imtends to moro-
gege the land to & bank, subject to the lease. . Should the con-
sent of C.12. be obtained to the mortgage ?

AxswrRr : There does not appear to be any necessity to obtain
£.D s consent to the mortgage, unless the amount of the pro-
posed advances exceeds the amount of the unpaid purchase
money. or unless  A.B. has covenanted with C.D. not to mors-
gage the land during the cuwrrency of the leasge. (SBometimes
such a clouse {s inserted in a lease, and the question is silent
on thig point.) Probably the intended morrgage is to secure
an overdraft which will be repayable at any time. When the
time comes for C.D. to pay the purchase monev and take uitle,
the bank's rortgage can easily be paid off: Garrow's  Real
Property in New Zealand, 3ed Bd., 200, citing, tnter alia, Daveney

. Carey, (1913) 33 N.Z4. L K. 598.
~ Dufferent considerations will apply. if the intended mortgacre
is collateral, and is for an amount exceeding the unpaid purchase
monsy. In such a case, the bank should covenant to discharge
the mortgage as to the land concerned upon payment of the
purchase money. X
2. Real Property.— Tenants in Common—One Ohener missing-——

Sale by Other Owner— Procedure.

QuesTIoN = A. and B. hold a section as tenants in commeon in
equal shares. A, left New Zealand fifteen vears ago and has
not been heard of since. 1t is not known whether he is alive
or dead. B. wishes to sell.  What is the procedure ?

Axswer: Communicate with the Public Trustee, who may
apply to a Judge of the Supreme Court for leave to sell Al's
share : see s 87 {1) {¢) of the Public Trust Office Act, 1808,
If the value does not exceed £1,000, the consent of the Supreme

Court will not be necessary: see s. 41 of the Tublic Trust
Office Amendment Act, 1821-22, Xz,

3. Practice.—Magisirates’ Court — Plaint — Defendant named
Towice in Title to  Action—Whether allowable—Proper Procedure.
Quesriox ; I have been instructed to sue a person in two
different capacities: can you please edvise if it is regular to
name the same person twice in the title to the action ?
ANIWER : No, it is quite incorrect to name such person twice,
ag the following passage from the judgment of Lawrence, L.J..
in Hardie v, Chiltern, [1928] 1 K.B. 663, 700, clearly shows:
“ This action i3 unusually constituted in that the three de-
fendants are named as parties twice over In my
opinion, this double maming on the record is alto-
getner irregular. There is no objection to combining in the
same action claims against defendants who are sued in a repre-
sentative capacity with claims against them personslly, if such
claimns can be cvonveniently tried or disposed of together (see
Order XVIIL, r. 1, of the Rules of the Supreme Court} {to which
R. 100 of the Code of Civil Procedure and =. 60 of the Magia-
trates’ Courts Act, 1828, correspond] and it is usual in such
cases to state in the endorsement of claim on the
“writ that the defendants are sued in their personal capacity
as well as their representative capacity, but I know of no case
in which the Court has permitted the same parties vo be named
twice over on the record.” The learned Lord Justice (at
p. 701) points cut that this objection is purely technical and could
readily be dealt with by & formal amendment of the record
if it does nob affect the substance of the matter.

In the Magistrates’ Court it is suggested that while such
person could be properly named once only as defendant, yet the
plaint-note, swmmons, end statement of claim should show
that such persons is sued personally as well as in his other
capacity, and the staternent of claim should show in the prayer
that judgment is ssked sgainst him personally as well as in
the other capacity. Ci.

They should be addressed to:

“NEW ZEALAND LAW JOURNAL?™

4. Mortgage-- Company.— Morigage in nmmne of Defunct. Corpora-
tion—Principal Moneys repaid but no Discharge obtrined—
Procedwre to expunge Mortguge from - Register Book.

Question : Fifteen years ago, A. mortgaged a pareel of Land
Transfer Iand to B. Lid., & company registered under the Com-
paries Act, The company went into liquickation and became
defunet seven yesrs ago; just befors it became defumet A.
re-paid the amount.owing under the mortgage to the liquidator
but omitted to obtain a discharge. A. has now sold 1o C,
and wishes to give C. a clear title freed of the mortgage.

(’l) Can the District Land Registrar on being supplied with
evidence as to the facts expungs the entry of zhe mortgege from
the Register Book ¥

(2} If not, can tvhe liquidator, whoe is still alive, now execute
a registrable discharge ¢

(¢} I1f the reply to {a} and (b) are both in the negative. how
can A. give C. a clear title ?

Axgwrg : {a) The District Land Registrar has ne authority
to expunge the entry of the mortgege from the Register Book
or mark. it discharged thereon: Campbell v. District Land
Begistrar of Awuckland. {1910} 29 N.Z.L.E, 332,

{8} The liguidator has no authority to execute a discharge :
he i in fact no longer the liquidator. = When the company
want out of existence, he became functus officia.

(¢} ‘1f the mortgage had been repaid for 20 years, the mortgagor
could avail himgelf of 5. 43 of the Statutes Amendment Act,
i936. But on the facts that section is not applicable.

The mortgagor should petition the Supreme Court for 2 vest-
ing order under s. 11 of the Trustce Act. 1308, vesting the
morfgage in A., the mortgagor. The vesting order anI require
to be stampad @ s, 64 of the Trustee Act, 1908.

A. can then get the mortgage expunged either by applying -
to the District Land Registrar to have the rorigage marked
“merged.” or by executing a discharge thereof and registering
the discharge : see Inre J. .J. Craig’s Centract, {1928] N.Z.L R,
303, In re o Mortgage, McDorald to Martin, Ex parte MeDoncld,
[1933] N.Z.L.R. 602 ; and see article in (1942) 18 N.Z.L.J. 115.

Az assets of a ‘dissolved company vest in the Crown, the
Court may reguire notice to be served on the Attorney-General,
atthough “the Court dispensed with such notice in In ve J. J.
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