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LYLE 236 of t’he Code of Civil Procedure is its R &lows: 
Any judgment obtained by dehlt mar be set aside or 

varied by the Court on such terra as map seem just.* 

The purpose of this rule was explained by Lord Justice 
Bowen in Jmpss 1’. Bawison~ (1884) 12 Q.B.D. 165, 
166, lhen he said : 

In this case (and ae hope and believe in many others) 
the Court is f”tiwm& *Me io cure the slips and emore 
th&t bnvn been made in practice upon terms 77hiCh will 
prevent the possibility of injustice, and win plaae the parties 
in the p,sition in ahkh they uould have stood and ought 
to IAwe rrood b”C for technicai rci.%&!%aq. 

Kule 5 of the Court of Appeal Rules gives to t,he Court 
of Appeal all the powers a,nd duties as to amendment, 
and otherwise of the Court of fiist instance, together 
with full discretionary power t,o receive further evidence 
upon questions of fact, such evidence to be either by 
oral examination in Court, by &id&t,, or by deposition 
taken before au Esaminers or Commissioner.t 

Where jndgment has been g&n by defadt in itn 
action in the Supreme Court, or where judgment has 
been given in an action in the absence of an interested 
party who had no knowledge of the izaring, the ques- 
tion arises whether the remedy is to apply to have 
the judgment ns: aside under R. 236 of the Code of 
Civil Procedure ; or to appeal from the judgment 
to the Court of Appeal, under R. 5. 

In the circumstances that me hare indicated, &her 
course involves a, fresh hwring. There are really three 
.zlternatires-assuming that the applicant party is 
entitled to leave to appeal- 

(u) To apply to the Court of Appeal to admit fresh 
evidence and proceed bJ- way of appeal frolu 
t,he judgment of the Court below ; or 

(6) To apply to the Court of first instance to set aside 
its jud-sent ; 01‘ 

(c) To appeal from t,he judgment, and ask for a new 
trial, or referring. 

It appears from the authorities that the course to 

1 f2.f. 0. 5% r. 4 (ibid.). 

FROM JUDGMENT BY 
IAN ABSENTIA. 
be taken depends on Lhe anaver to the question : Do@ 
the absent party desire the Court to consider questions 
of fact, or is his proceeding in the nature of an appeal 
on questimP 31 law ? 

Before ccrsiderhg that question, it must be borne in 
mind the.?: all appeals to the Court of Bppeal are by 
vay of rehearing (R. 3): and that leave to appeal by 
a person not a party to the judgment appealed from 
may be obtained from the Court of Appeal & parte. 

The question of obtaining leave to appeal n-as con- 
sidered in In % &?&ties Imura?zce Co., [l&J;] 2 Ch. 410, 
where Lindley, L.J., in considering the pm&ice of the 
Court of Chancery- before 1862, and mhat, it had been 
since. at p. 413, sad : 

It does not require much to obtain ieave. If  a. per& 
dleging himself to be aggrieved bp an order can make out 
even & prima f&e case why hs should have leave he Trill 
get it ; but, without leave, he is not entitled TO appeal. 

Leave to appeal will be given only to a party who 
might hare been a party to the action but was not, 
because his special interests are interfered aith bye 
the order: In re Ma.dras IrGgatia end Cam2 Co., 
(1883) 23 Ch.D. 248 ; for, as Sir George Jessel, MR., 
put it, the test in such applications is “ Cotid or could 
not the applicant by possibility be made a party~to 
the action by serviee 2 ” Consequently, leave will 
not. be given to a person to appeal from a judgment 
to which he was not a party, unless his interest ,is 
such that he might have been noa& a party by service : 
Cmuwur v. Sat&r, (ISSZ) 30 W.R. 3291. There is 
no power to give to a person aho could not be made a 
party to theactionleave to appealagainst the judgment : 
In re Yozmgs, Doggett v. Rewti, (lSS5) 30 Ch.D. 421 ; 
and see theieon, The XiZZtmZZ, [1905] P. 155. 

In Dorset Cmnty Cmmcil Y. Pethick Bmthers, (1895) 
16 T.L.R. 183, A. L. Stith, L.J., delivering the judg. 
merit of the Court of Appeal, said that applications 
of this kind for leave to appeal from the Court ,of first 
instance ehould always be made ez p?te, and if the 
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appeared: Evans v. Burtlam, [I9371 2 All E.R. 646. 
The Master made an order setting aside the judgment ; 
du Parcq, J. (as he then w-as), reversed the order; 
and, by a majority, the Court of Appeal r,estored it.. 

The majority, as we have said, relied upon the principle 
laid down by the Court, per Bowen, L.J., in Jacques v. 
Harrison (szllpra), in which it wits held that there mere 
two w&y8 by which ” a stranger to an action, who is 
injuriously affected thrwigh any judgmant suffered by 
a defendant by default,, c&n set that judgment aside.” 
One mode in to “lit&n the defendant’s leave t,o use his 
name, if the defendant has not already bound himself 
to allow his ultme to be used. In Windsor’s ‘case 
(as Grew, L.J., pointed out.) the dofendant, by his 
policy, had bound himself to allow the company to 
u8e his nwne. The company might,, therefore, in the 
defendant’s name, apply to have the judgment set itside 
is on such terms ILS the Judge may think rgasonable or 
just “--e.g., that. t,he defendwt, be indemnified against 
the costs of the second action. The second mode-if 
“ the stmnger to an action ” is not entitled, without 
further proceedings, to use the defendant’s name-is 
to take out & summons in Chambers against the plaintiff 
and t.he defendant? asking leave to have t.he judgment 
set aside, and to be at liberty to defend on terms of 
indemnity. Speaking of 0. 27, I‘. 15, (our .R. “36) 
MacKinnon, L..J.- said : 

Further on. the learned Lord Juntice said : 

I f  it appears to t,he Court of Appeal that a party 
has first heard of litigation in which he is interested 
only after an appeal has been set down in that Court 
by other interested parties who were heard in the Court 
of first instance, then, where the question is one of 
mixed fact and l&xv, or of fact only, the proper oourse 
would seem to be to stand t,he appeal ova-, upon 
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the aggrieved parts’s undertaking to m&e prompt 
application to the Court below to set aside the judgment 
and rehear the action. 

From the aborr-cited cases, it would appear :- 

1. Where the question is eolely one of law; leare to 
appeal direct to the Court of Appeal may be given to 
ari applicant, who, though not a pasty to the action 
from which he desires to appeal, is af&cted by the 
judgment,. 

This seems to be fouuded oo common sense ; ns, if 
t,he party applied to t,be Court of first iustanoe t,o 
reinstate the action, the judgment on the question 
of law inool,red would sroba,bly be t,o the snme effect 
as the original judgment,; and the applicant would 
be ooml’elled t,o come back t,o the Court, of Appeal 
to appeal ngainst t.hr first, or bhe second judgmeot~, 
OP both. 

2. >Vhere t,he question is one of fact, t,here is no 
nuthoritp .zgsin,st giving leax to appeal direct, t,o the 
Court oi’Appea1 ; but, t,he inference is opeu that,, where 
there are questions of fact,, the proper court is to 
apply in the Court of first, instsuce to have t,he action 
reinstated. 

If  leave to appeal were giren in these circumstances, 
the Court of Appeal xould, in effect be turning itself 
into a Court of first instan!:e, as the f&c& would be at 
large. On the ground of convenience alone, the re- 
hearing of evidence, including the npplicant’s fresh 
evidence. could be bett,er de& with in the Court of 
first inst,cnce. Xoreover, it 3t least see1218 open to 
doubt whether Rule 5 of the Court of Appeal Rules 
cont,empIates what amounts t,o a new hearing, 8s dis- 
tinct f&n a rehearing. 

3. Where the questions involved are mixed questions 
of fact and l&a, the Court of Appeal, on an application 
for leave Tao appeal could, in a proper c&se_ atand the 
appeal over so that the applicant may have the judg. 
merit set. aide and the action reheard. 

Such a. course would avoid (a) the difficulties indiw&d 
SB above, % t,here would be little likelihood of any 
repetition of the judgment, on questions of law already 
decided when the facts were not, in dispute. in the 
Court below; and (h) iuconreuience of admitting 
the evidence of new facts in the Court of Appeal, which 
on those questions, would be sitting as a Court of first 
instance, while, on the questions of lam involved, it 
would be w-hearing an a,ppenl on law decided on 
different facts. 

SUMMARY OF RECENT JUDGMENTS. 
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CONTRIBUTORY MORTGAGES UNDER THE LAND 
TRANSFER SYSTEM. 

.-- 
Some Considerations for the Conveyanoer. 

By E. C. AD.\MS: LLX. 
-- 



<:OiC"iLllt. re&ter it as two m”rtrx&: und to endorse iwo~aonarate 

sow ti1c LiLlld Tr&liS or f  Icputment in Wcw Zeuland ~v~~~~;ls”~~e~i’( 
liar ncrer donht,cd the effic;toy of JlnLkc v. Ten@lorr ~ On -appwl to the Re@t~r&~ener;l 

:SS nn authorit,y, and has alw;lys followed it. But it of Land (necessarily on the qzcrr,ntu?n of fee only) be 

wil.s considcrcd ths,t, hv I%&Y”~ of certain additional thought that if in&rum,enta in th,is form werr 

provisions not present in Drake v. Ten@elon, the in&u. re~istrable (of which he had grsve doubts) they were 

:ment in the recent Dunedin case, Ark&ma Y, Rqi&w. regi&eFable only BS two mort,@qes beoeuse of the special 

rhncrd of hd, ww dintinguisixablc. Althouyb the provisions shove set “u,t. At the hearing in the 

District Land Rqistrar thought the instrument w&s Suprme Court before Mr. Juat.ic” ‘Kennedy the re$ra- 

qistrable, flc Inled that it was liable to two re~iatration bility of the mort&!qe uw ar@ed by conns& but His 

feea its two moctfiqes, one h&vine: legal or G&tory Honour declined to deal expreiisly with tbia point. 

priority over the other. because it had not been, the subject r3f derision by the 

The fact.5 in .~Ir*zw 7. H~istrar.Generni of Land, 
Registrar-General adverse LO the mortgsgees. 

must’ he set ant at length for a proper understanding There aPpears, howewr, to be implicit, in the judg- 

of the judgment. merit an “Pinion that mortga.ges k, this form are 
registreble ; this may be inferred from the following 

*ho memorandum of moqpge provided that in 
considerntion of the sum of ~66 lent to the mortgagor 

part of I$ Honour’s judpent. a”,d also ~IOUI the 1”~ 
evtrsctcltedfiomtbejud! 

hy the mortgagees in shares mentioned the mortgagor &@c*a 
covenanted with the m”rtga@es to pay by equal v.fl”8ken(WWtr 
monthly inuta.lments and by a final payment on the gist of which thi read& ‘mill ‘also find. in ken’~ 
September l1 1946, the sum of 5365 with interest dustmlia-n Land Titles (.Twren.s) S?/stc?rr 63, 64. 
t,hereon. The char;e was expressed to be (and this 
qpears a movt important point) 

In ruling that only one re&triation fee was payable 
His Honour said : 

Intereat WBS calcukted at one rate upon the liom of 
f36.5 and at another rate uPon the sum of S200, but 
it was payable in aggregate .wwn;s to the rnortgq~~es 
being included in monthly Payments. The mort@;qe 
rocitod tha3 a~ to f3fS this was provided by Francis 
Hoyd Bdam,s and Herbert Stanley Adams and as to 
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voder the Land Transfer Act, if the instrument is 
substantially one in the statutory form. If  for example, 

In fact the position is the ~aime under the general law, 
under which ell mortgagees in it oontributorp mortgage 

in the operative part, or in any part which obtains the must ooncur in foreclosure proceedings or in conveying 
benefit of state-guluantee when registered, property 
other than land under the Torrens system is purported 

the legal estate to a purchaser : 23 HaMwy’s Laws oJ 
E@mmi, 

to be included, then the instrument is not registrable. 
2nd Ed., p. 464, para. 683, and 2 Davidsa’s 

Tbnn a lenso of land subject to the Land Transfer Act 
Precedentv in Cozve~anzLcinr~_ 4th Ed., Part 2, 3% (n). 

parporting to include also, land not under that Act, 
This is zhe rea,son why in the sbsenoe of an express 

or ohattels, or other poraonbl property, must be refuved 
power in the trust instrument, it iu a breach of trust. 

registration : Borne v. Hwne, (1906) 26 N.Z.L.R. 1206, 
for trustees to invest on 3, contribut,ory mortgage, 

Q.&Z Y. H&, (lQO8) 27 N.Z.L.R. .545, 554, and Boswell 
for in such a mortgage the sole control of the moneys 
is not vested in them : il’& v. .jo7~,as, (1688) 39 Ch.D. 

Y. Reid, [lQlij N.Z.L.R. 225. This is because only 660. 
eat&s and interests which are mdorkd to be registered TP. ~~/~~_,~ ~~I ~~~ _~ .~ / . .:L/~ .~. .,._ /,~ - --_-_-, 
by the Land Transfer Act or any other statute or any 
other enzxtmant havinc the for& of & statute. cau be law O[‘ U”ner r 

II m a oontn”“~“ry m”rcg&gc, VlUltx luIu*r LLLC: gsutxa 
‘Qe Land Transfer Act,, it is desired that 

one of two or more co-mortgagees should be enabled 
to exercise power of sa,le so as to rest the land effectuaiiy 
in a purchaser, then a special power of attorney clause 

rted in the instrument. It is considered 
given in 10 Enc~yclqmediu of %orm.s and 

Id Ed., 137, could be easily modified 
.nces. 9 transfer by 8.: & con- 
in hiu own right snd ais at,torney 

registered under the To&ens system : Pells v. knowla, 
(1’306) 2G N.Z.L.R. 604, approved by the Privy Council 
in Waimitm Saux~ill~i~~ Co.. Ltd. v. W&one Timber Co., 
Ltd., [ISYK] AC. 101, ti.Z.6.C.C. 265. In New Zealand 
this rule has been codified in Reg. 10 of the Land 

;;;p;hpf;;~ 

Transfer Regulations, the material part of which P~cedenk. 2r 
reads : to suit the circumsta 

tributorv morteauee, 

Also a mortgage would have to be refused registration, 
if it contained provisions contra bona mom : per 
Sir Robert Stout, C.J., in In re Goldslone’~ Mortgo.ge, 
[I9161 N.Z.L.R. 19, 25 For example, a. mortgage 
cz facie in contravention of a, statute would surely be 
contra bones morc.s. It is aiso submitted that a pro- 
vision in a mortgage purporting to clog the equity of 
redemption (if the reader will permit me to apply 
that term to a Torrent mortgage) would justify the 
.Regirtmr in declining registration, for a mortgagor’s 
equity of redemption or right to a discharge on re- 
pihymcnt of the full amount owing, is an essential feature 
of every mortgage, &Y developed by OUT Courts of 
Equity. (There are certain exceptions created by the 
Companies Act, 1933.) Even at common law a 
mortgagor had a legal right to redeem on the due date. 

The Courts (reslizing perhaps that it is the duty 
of the Land Registry officials wherever possible to 
assist rather than impede the business of the com- 
munity) have regarded many of the provisions in these 
oontrikxy mortgages to which Registrars hare 
t&en objection, as merely personal bet.ween the 
mortgagees thorns&es. They do not affect the general 
principle that if there are more than one mortgagee, 
every registered mortgagee must concur in exeroising 
power of sale, or at least in conferring title on a pur- 
ohaser, which iu all the Registry ia concerned with. 
Thus, in ijdawa Y. Rqistmr-Generai of I&u& although, 
as previously poinkd out, there w-as a provision that 
the power of sale was eserciuable by each mortgagee 
separately and independently, that would not enable 
either contributory mortgagee to confer title on & 
purohsser in exercise of power of sale. The position 
would be the same as pointed out by Sir Samuel 
Griffiths, C.J., in Tw@&xL’s CILBB, supnz. Section 109 
of the T.r.nd ‘Transfer Act, 1915, would require execu- 
tion by all the mortgagees. Under s. 2, “ motigagee ” 
~nans the proprietor of a mortgage, and therefore, 
if there are more than one mortgagee, ” mortgagee ” 
in a. 109 must mean all the proprietors of the mortgage 
aad not just one proprietor of the mortgage. 

_~~~~~.. B., his co-mort,gagee, is at law 
B transfer from A. and B., for qui f&t. peg nNum focil 
per se. 

The dreft,smarl of a contributoq mortgage under the 
Land Transfer Act, however, mu& be careful not to 
interfere with the &al priorities conferred by registra- 
tion under that Act. It will be recollected that tlli,s 
was ox of the grounds of objeotion t,akeu by the respec- 
tioc Registrars in Drok Y. Tern&ton. sup-a, and Bdnn7.s 
v. Regishm-General of Imd, mpm. In t.he Australkn 
case the Court surmounted the objection by ruling that 
in effect ,there wais only one mortgage and that therefore 
tha question. of priority not in accordaxe with the 
statute did not arise, there being no st,atemen,t in the 
instrument itself as to respective priorities of the RU~B 
a~dvanced. In the Sew Zealand case there was such a 
statement, but there were added t,hese very material 
words : 

Had these words or words to the saimc effect not been 
added, then it is submitted that the mortgage, if 
registrablo, was registrable only in the manner which 
the Registrar proposed to register it, i.e., a,s two mort- 
gages_ one having legal priorit,y over the other. Aa it 
was, the addition of these words showed that, the parties 
did not i;ltend t.o alter the legal priorities conferred by 
registration under the Land Tra,nsfer Act,. In His 
Honour-s words : 

The draftsman should also note that in both cases 
there was a covenant for repayment of the whole of the 
moneys advanced as an aggregate sum. That appears 
a most materiel point also. 

Finally, it may be of interest to conveyancers to 
learn tbat in both cases only one kzmp duty fee was 
paid. Therefore it may be taken that contributory 
mortgages in the usuul form are not liable to two stamp 
duties, either under s. 60 or s. 61 of the Stamp Duties 
Act, 1923. 
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SUMMARY TRIAL OF INDICTABLE OFFENCES. 
The Extent of the Jurisdiction. 

It was held that the Fkperior Court,s x-we not. depriwd 
of their jurisdiction over such C~.RCE. 

This decision has been enshrined in s. 1% (2) of our 
Act. On p. 24Q of the judgment ii was pointed out 
that if the offenders could escape prosecution for six 
months (the period of time fixed by the Act of lS!Q4 
for commencing proceedings) they should eTade all 
punishment for their crimes. As stated, the position 
is made clear by s. 186 (2). While on this point, it is 
instructive to refer to the ease of II. r. Ifertfdshire 
.Ivartia, [IQll] 1 K.B. 612. where it was held that the 
Justices may, up to the time of their determination 
to convict and sentence, notwithstanding the aocused’s 
consent to be dealt with summarily, commit him for 
t.rial. 

As introductory to the citation of that passage in 
PoEice Y. Mwrczg, it is said there, at p. 148 : 

It seems that this ststenent most be read aith and not 
is&ted from the contest. This woufd be clear from 
the remarks appearin,g on p. i96 : 

And then follows this ,vit,al observation : 

Section 17Q (now s 1%3) relat~cd to extended jurir;. 
diction conferred on a &gistra,tr alone in rciipect of 
certain offences ment,ioned in the fiectioa : s. 1 SO !now 
8. 180) placed oertnin restrictions on the exercise of 
the jurisdiction, conferred by s. 17!3 ; s. 2,?3 (now s. 2%) 
related to the obtaining of property by means of a, 
false pretence is, in th,e langnsge of s. 238, I’ dishonestly 
obtaining anything capable of being stolen” ; and 
s. 226 (now s. 238) the procedure laid dovm in that 
section was to be followed. The effect of the judgment 
in XlcDonaZd v. D,/cr is adequately eswzssed on p, 7Oi. 
“The position wa,s that 8. 220 was the onQ- provision 
applicable to the case, s. 122 having been esclndod 
by virtue of the provisions of s. 180.” 

It would appear that the learned Judge in tha,t. case 
has necesssrily ,&plied that s. 122 (now s. 124) would 
apply to other ca,ses mentioned in Part V in respect of 
which the punishment was imprisonment for more than 
three months : othervise aha the specific mention of 
certain sections only as not being covered by the pro- 
cedure under 8. 124 1 The reason is &en in the pa,ssage 
just quoted, and it merely shows that when a specific 
procedure is provided, it overrides a general procedure ; 
but it does &thing more, and it goes no further. It 
seems that the headnote to that case is defective in 
saying : s. 122 has no application to any offence canting 
within Part V of the Act. That. statement is f&r too 
wide, aa has heen shown. 

In Police V. Muway, attention is directed, at p. 145, 
to the interpretation of the phrase “those offences 
may be summarily prosecuted”; and the clause is 
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thx interpreted as meaning ” ‘ those offences may be 
punished on summary conviction,’ and. uxordingly, 
nny person charged with such &n offence is liable to 
be punished on smnoury convictioc.” Thwe oannot, 
of course. be an; disagreement with t&t statement. 
‘The judgmeut then continues : 

LiLtnr on it is sWcd : 

A question of coirsidcrshlc importance arises ~9 to 
the nwmer in which such proceedkgs should be com- 
menced and conducted ii1 tho preliminary stages; 
because important, resolas follow according as to whether 
t,he offences arc regarded 8s indicb&ble offences or merelp 
4,s sommnry ones : whether the procedure to be foIlwed 
prior to the nct.nxl hearing is that ment,ioned in Part, VI 
or in Part II of the Act. There neceisaril~ arises the 
question u-l-he&her when t,he hearing is postponed the 
rJust,iccs hi%ve t,he right to adjourn the caise under s. 86 
for .’ anv length of time” (21 HaL3~~w,y’s Laws of 
,%glrind,“%d Ed.> p. 614, par”. 106!$), or whether they 
a,re confined to the period mentioned in 3. 147 (should 
consent t,o a further period not be forthooming.~ 

It seems thst as the Court is to have summs~ 
,juSdiot,ion in respect of all the offences mentioned m 
Part V, there cmnot be an>- discrimination between 
theln in t,he mainner of inst.itutiug and conducting them 
in the owl:- stages. 

Part V ir designed t,o provide summary trial in respect 
of ceriain indictable offences. Se&on 187 provides 
that, escep~ where otherwise provided (as in cases 
under s. lS8), any two or more Just,ices are to h&>-e 
sunmary jurisdiction in respect of the indictable 
offences ment,ioned in Part 1’ ; and those offences May 
:%ccordingly be prosecuted summarily under such Part. 
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because Part V itself declares them so to be ; and 
therefore they should be so described in t,he information. 
When these offences are actually before the Court. 
t.hen it is for the Court to sa- (assuming &at. other 
conditions are fulfilled/ whether it will dea.l with t,hem 
summarilv or otherwise. 

These propositions, would seem to be justified : 
1. There is nothing in McDomld I?. Dyer tha,t can 

properly be regarded na deciding that s. 124 does not 
apply t,o appropriate cases under Part V. 

2. Part \’ is conoemed onl,y with the suunnar~ trial 
of the indictable offences named therein (as indicated 
in the heading to that Pmt). 

offences, and should be so described in the information. 

6. I f  proceedings for offences named in Part V arc 
not, commenced within t,he prescribed perioda, there is 
no right of sunmar~~ trinl in respect of them. 

7. Section 124 of the Justices of the Pesee Act’, lY27, 
does apply to appropriate cases under Pad V is p1’oved 
bv the historv of the letgislation (to which me are entitled 
to look in cktruin~ a comoiidating measure if there 
be any doubt w to the meaning : see the observations 
of Sir Michael Xyers, C.J., in Tobin v. DOTTMLTL~ [193iJ 
XZ.L.R !W, 941.~ 

ARREST WITHBUT WARRANT. 
The Limits Of Retentioa in Custody. 
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IN YOUR ARMCHAIR-AND MINE. 
By SCR 

Land Sales and Compensa~im-The appointment of 
O?$lep_ J., as Judge of the Imxi Sales Court will meet 
with the npym\ml of the conveyancing branch of tbc 
profession with which he nw,s asaoci&ed for many 
vems in the Scuth irlmd. before he arrived in Wel- 
iington. On the other ha& common-lair practitioners 
may not look upon the position mith that happy 
abandon that it, is en&r for the “indoor man ‘I t,o 
assume, freed as he is from the wxries of case-km 
snd t,he difficulties of persuading wit.mssrs, and in 
particular medical ones. t.o appear in Court. As he would 
be the first to admit, Ongley, J .: has not enjoyed the same 
advantaires as his predecessor, O’R$gan, J.; who wais a 
walking compendium of compenmtatlon Iawl and found 
his life on the Sench took him along the ~&me routes 
as he bad followed at t,I,e liar. The accumulation of 
decided cases, the many amendments hidden away in 
Statutes Amendm~ent 9ct,s and elsewhere, the intro- 
duction of rerious diseases its “accidents.” and the 
constant, expansion of the Act, have combined to add 
to t.he oompiesit~y of the problems that fi&il to be 
decided in t,he Cow% of Compensation. Delay t,here 
hears heavily upon both employer md worker. Since 
the decision of’ the Court of Appeal in Log& v. G’~~~on 
Steam Ship Ct., Ltd.. [1!%5] X.Z.L.R. 3%: the employer 
has been compelled t,o discontinue the former practice 
of mm-ing Co have lump sum compensation fixed md 
is thus tot,&? reliant upon the worker proceeding with 
his writ in cam where sett,lement cannot be m&de. 
The worker, for his part; is often seriousiy embarrassed 
by delayed hemin,os which tend to create a neurasthenic 
condit.ion in an inJureed applicant and are soul-destroying 
to the honest worker, rho fears that,, if he returns t,o 
work too em& his rights under the act may be 
prejudiced. Whet.her the pressure upon the Land Sales 
Court and the Court of Compensation rm be smoothly 
regulated remains to be seen ; but, at first glance, 
the experiment seems dubious, and casts & grave re- 
apomibility upon the new Jodge, whose ability to work 
excessively long hours has long been admtted by 
members of the profession. 

The Eare and the Hounds.-An unusual situation 
mxe at t.his sessions of the Court of Appeal in Xe 
Heffrm, a case involving the question as to vhether 

the Court had jurisdiction t.o apportion the shares of 
dependant children under the Deaths by Accidents 
Act, 1908, by creating a class fund. D. R. White who 
was Ieading ibr the Public Trustee, informed the Court 
that his junior, W. Brown (who had appeared in the 
Court below) had arrived .%t a view different from his 
OTKX, and he asked whether each of them might argue 
different sides. F&marking that the question was 
primarily academic, the Chief Justice (after consulting 
his brethren) granted the necessary permission; 
although JJlair, J., observed Lhat once when he had 
said that he differed from his leader the Judge had 
told him that the correct way to put this delicate 
sitmtion vas to &ate that an altematire submission 
would be made. Scribler is reminded of 8 case in which 
Judge Ruegg (then R,uegg, KC.) VBS once in con- 
sultation upon an appeal under the Workmen’s Com- 
peas&m A&. His junior raised .a certain point that 

did not commend itself Tao him. On its bring repeated, 
he had to confe3s t,h&t it wzs t,oo sub& for him to 
gI%SpS. ” EM,” he a,dded, ” yen shall lvave an oppor- 
tunity of arguing it before the Court of Bppeal yourself.” 
The junior thanked him for t.he chmce:e, and aftenvitrdn 
told the solicitor that it seemed t,o him that Euegg 
was getting past his a-or]; not to ‘ spot ’ a simple point 
like t.hat.. Sest day cam. and with it. the argument 
of the spp~al. Xr. Ruegg. having finished his argument, 
mked the Court to hear: his junior upon one pxticnlar 
point. The Gout. having asstnt,ed, the aspiring junior 
put his point, if not well, at least fully, and ma.s listened 
to with such patience as the Lords Just,icea felt coa 
mained to bestow. When judgment cwne to be given,, 
only oni: of them alluded to the argutmnt of.lhe junior 
counsel, and that, w&s Lord.Justice A. L. Smit,h; who thus 
referred to the effort : .’ Mr. H. r~uded in, on certain 
sections where XT. Ruegg feared lo trm*l.” 

Lawyers.-When giring evidence recently before 
.Johnston. J.. in Christchurch, a wit~,ess admitted, under 
cross.examiinatiou, that he ha.d consulted ~1 firm of 
stilicitors. ~’ I found out later that these people were 
only solicitors, not km~~ers,” sCl t,he witmss, to the 
amusements of the Court. The distinction is subtle: 
if it exists at all. More probably it. is like the invisible 
fish that t,he gullible public sees in the tank filled merelv 
with rippling waters. Actually, the word ” solicitor,” 
although it appears ais early as 14”O; is almost a century 
later in origin than .‘ attorney ” who wzm at first a 
mere messenger and often a aoma.n. One Hudson, 
called to the IV&r in 160BI wrote that, “in our age there 
are stepped up e nev- sort of pwple w&d solicitors 
uniincnvn to the records of the laxv who, like the grass- 
hoppers of Egypt, devour the whole land.” In his 
famous IIiar?/, Eaelyn, who had studied law at the 
Xiddle Temple; speaks of Pariianmnt in 1’700 voting 
that the exorbitant, number of attornies be lessened- 
.’ now ~indeede swarming and evidently causing law- 
suits and disturbance, eating out t.he estates of people, 
provoking them to go to law.” The st.ory is told that, 
in 1820, some one mid toLordTeiltcrden,L.C.J~., “ Ian; 
the plaintiff‘s solicitor.’ ’ ” Sir, he replied: .’ TT~ know 
nothing of solicitors here ; we know the respectable 
rank of at~borney.” Since the Solicit,ors Act of 1843, 
Cl attornies ” and ” solicitors ii iZIe synonymous. To- 
day, an I‘ at,tortorney ” has a special meanmg. but for 
some mmm or other the litigant who boasts of tlw 
SC good lawyer ” he has got, seems to frighten his 
opponent who haa merely succeeded in engaging a 
“ good solicitor.” 

British Justice.-“ The history of English I:LW during 
the mw years shows that the anoiat tag &ter wma. 
kges silent has been proved false in this country, and 
that, even during the gears when Great. &ii&in and the 
Empire alone faced the greatest military tyranny in 
the history of the world. the common law continued on 
its calm and unbroken way. Chaages there have been 
as there must be in every living thing ; but the basic 
pri,nciples of the law have remained mtouched- 
freedom for the individual, equality before the law, and, 
justice for ail men.“-law Quarterly &vGl~ (October, 
1946). 
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