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DIPLOMATIC IMMUNITY

FROM COURT PROCESS:

RESIRENT FOREIGN LEGATIONS. -

N the last few years, we have witnessed the com-

mencement by foreign governments of the practice

of establishing in the Dominion accredited ministers
and their staffs. Recently, too, we have observed the
inerease in number of these legations, whose members
enjoy an unusual and hitherto-unobserved immunity
from the jurisdiction of the Courts in our midst.

The guestion of the privileged position of resident
ministers and their staffs in respect of criminal and
civil proceedings must, sooner or later be considered
by some practitioners. In fact, already the matter has
arisen in relation to the summoning of 2 member of
a legation staff as a witness in eriminal and civil pro-
ceedings. The other day, as it happened, a military
attache of a foreign legation, having witnessed a running-
down accident, was, inadvertently, served with a
subpoena to give evidence at the hearing of the resulting
action for damages. He declined to attend, as he claimed
privilege, as it was his duty to do. The purpose of this
article is to examine the extent of the privilege attach-
ing to ambassadors or diplomatic agents, in which
terms resident ministers and chargés d’affaires are
conveniently comprehended, : : :

I.—TapE SOURCES OF IMMUNITY,

** The rules of international law,” says Sir William
Holdsworth in the title ‘ Constitutional Law ™ in
& Halsbury's Laws of Englond, 2nd Ed., p. 504, pata. 623,
** are part of the law of England, but only in so far as
they can be proved, by legislation, judicial decision,
or established usage, to have been received into English
law.”

A consensus of international jurists, even i wnani-
tous, does not make a rule of international law a part
of the law of England : West Rend Central Gold Mining
Co. v. The King, {19051 2 K.B. 391, 407; because
such a consensus may point only to what ought to be
recognized, not to what is recognized ag binding between
nations. To the extent that rules of international law
are part of English law, they are applied by the Courts
in New Zealand, so long as they are not in conflict
with an Act of Parliament, or a rule of common law.

We propose, therefore, to consider the rules of inter.
national law relative to resident foreign rinisters and
their staffs, in the light of those principles.

First of all, we turn to legislation.

We commence with the Diplomatic Privileges Act
1708 (7 Anne, ¢. 12) (3 Healsbury's Complete Siaiutes -
of England, 503), which is expressed to be “ An Act
for preserving the Privileges of Ambassadors and other
publick Ministers of Foreign Princes and States.”
This Act was passed, as its preamble indicates, as the
result of the seizure and imprisonment of Matueof,
the Crzar's ambassador, by taking him out of his coach
and putting him in a debtor’s prison, and detaining
him there in custody for several hours * in contempt
of the protection granted by her Majesty contrary
to the law of natione and in prejudice of the rights
and privileges which amhassadors and other public
ministers authorized and received have at all times
been thereby possessed of and ought to be kept sacred * :
see The Muskovy Ambassador’s Case, (1709} 10 Mod,
Rep. 4; 88 E.R. 598, where it was held that neither an
ambassador nor any of his train can be prosecuted
for any debt or contract in the Courts of the kingdom
in which he is sent to reside. ‘

By s. 3 1t is enacted,

All writs and processes that shell at any time hereafter be
su «d forth or prosecuted whereby the person of any smbasssdor
or other publick minister of any foreign prince or state
authorized and received as such by her Majesty hor heirs or
successors or the domestick or domestick servant of any such
ambassador or other publick minister may be arrested or
imprigsoned or his or their goods and. chattels may be dis-
trained seized or attached shall be deemed and adjudged to
be utterly: null and veid to all intents constructions sand
purpoeses whatsoever.

And s. 4 provides,

And . in case any person or persons shall presume
to sue forth or prosecute any such writ or process such person
and perzons and all attorneys end sollicitors presecuting
and solliciting in such case and all officers executing any such
writ or procesa shall be deemed wvioiswwss of the
laws of nations and disturbers of the publick repose and
shall suffer such pains penalties and corporal punishment

fit to be imposed and infiicted. )

In The Amazone, (infra), Slesser, 1..J., said that he

did not know if any attorney has ever been corporally

punished under the statute for such proceedings. 1t .

may well be, he added, that, in a certain view, the -

attorneys in the case then before their Lordships, were’
in peril of receiving such punishment, but they had not
to adjudicate upon that point. : :
The statute does not sdd anything to the law by its
subsequent sections. Section 5 provides that traderg—
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persons subject to  the bankruptey laws-—who put
themselves in the serviee of any public minister, take
no benefit or imraunity under the statute. The
section also gives immunity from the penalties of the
statute if a solicitor sues a person whe is not on what is
commonly called the Diplomsatic List (to which we
shall refer later).

"This statute ix in foree in New Zesland. Tt was
introduced into the new Colony with the arrival of
British sovereignty by the silent operation of constitu-
tional principles. It may well be that this- statute
does not appear in any list of statutes in force at the
passing of the Bnglish Laws Aet, 1858 (now the
" English Laws Act, 1808). It is true. as Lord Mansfield
had poiated out earlier, our first settlers of a Colony
cartiedd with them to their new home only such of the
laws of England as were applicable to them : 7 ampbeli
v. Hall, (1774) 1 Cowp. 204, 08 E.R. 1043, and, at the
material date, there were no foveign legations or public
minisgers of foreign powers aceredited to Her Majesty
in New Zealand. [t is of the inchoate class mentioned
in the judgment of the Judiclal Conunittee of the Privy
Council in (ooper v. Stuart, {1889) 14 App. Cas. 286,
292, where after commenting on the relative passage in
1 Blackstone's  ommentaries, 107, where the learned
author xaid that the  colonists carry with them only
so much of the English law as 3z applicable to the
condition of the infant Colony,” their Lovdships said
Blackatone. in that pessage. was setiing right an opinion
attributed to Lovd Hott. that all faws in foree in Kngland
must appiy to an wfant Celony of that kind, 1 the lewrned
aunthor had written at o laver date he would probably e
added that. as the population, wealth. and comnuneree of the
Colony increase, many miles amd principles of Englisiy Taw,
which  were upsuitable to jts tuney. will graduslly be
attracted to it end that the power of remodelling it faws
belongs also to the eolmiul Legslatore,

But the point ix immaterial. for this reason: In Magda-
lena Steam Navigation (o, v. Martin, (185%) 2 Bl & EL
94, 111 12t E.R. 38, 44, Lord Campbell, T.C.T., in
delivering the judgment of the Court, said that s 3
of the Diplomatic Privileges Act, 1708, iz ouly declara-
tory of the common law. The Russian Ambassador
had been taken from hix coach and lmprisoned, but the
statute could not be considered as directed only against
bailable process. He continued -

The writs and provesses described in the 3rd section are
not to be confined to such as directly touch the person or
goods of an ambassador. but extend te such as, in their usual
consequences, would have this effect. At any rate, it never
was intended by this stutute to abridge the immunity which
the law of nations gives to ambassadors, that they shall not
he impleaded i the Courts of the country to which they aro
accreditecd, -

Turning to the common law, in general, Lord Campbell,
at p. 43, said :

The great principle is to be found in Grotive de Jure Belll
et Pacig, lib. 2, «. 18, 5. 4. 7 Owmwis coactio abesze a legulo
debet.’”’  He 1s to be left at Liberty to devote himself body
and soul to the business of is ermbassy. He does not owe
even a temporary allegiance 10 the Sovereign to whom he is
aceredited, and he has at least as great privileges from suits
as the Sovereign whom he represents. He is not supposed
even to Hve within the teiritory of the sovereign to whom
he is-aceredited, and, if he has done nothing to forfeit or to
waive his privilege, he is for all juridical purpcses supposed
still to be in his own country. For these reasons, the rule
lnid down by all jurists of authority who have written upon
the subject 1s, thet an ambassador s exempt from the juris-
diction of the Courts of the country in which he resides as
ambassador. Whatever exceptions there may be, they
acknowledge and prove this rule,
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Other eminent Judges have pointed out that s, 3
of the statute was declaratory of the coramon law. and
must, therefore, be construed according to the common
law, of which international law must be deemed a part.
1t was so pointed out by Lord Mansfield in Twiguet v,
Bath, (1764) T Wm. BL 471; 97 E.R. 436 by Lord
Bllenborough in Viveash v. Becler, (1814) 3 M. & 8. 284,
105 E.R. 61% ;. by Abbott. (L1, in Novello v. Toogood,
(1823) 1 B, & U534 107 E.R. 204 ¢ by Jervis, C.J..
in Tuyler v, Best, {1854) 14 C.1, 487, 191 ©.8. 36:
and, in recent vears, in addition to other cases elsewhere
_(‘i‘bed, by the Comt of Appeal {per Brett, L.J,, as Lard
Esher then was) in The Parlement Belge. {18803 5 P.D.
197 0 hy Swinfen Fady, LI, in Ffn re Suwarez, Sucrez
V. Swuarez, [F9181 1 Ch, 176, and by the Court of Appeal
i Hemeleers-Shanley v, The  dmazone, Ke The
In fact. the whole
matter is summed up in the speech of Lord Warrington
of Clvife in Engeile v, Husmann, [1925] A.C. 433, 158,
where he said: it is well settied that the questions
we have been discussing do not depend on the statute
{the Diplomatic Privileges Act, 1708], but are principles
of common Jaw having their origin in the idea of the
comity of nations,”

_ Now, before considering the ahove-statedp rineiples
In their practical application, we shall clear off any
legislation that bears on our subject.

In 1941, when there were a number of refugee govern-
meuts resident in England, the Parliament at West-
minster passed the Diplomatic Privileges (Extension)
Act, 1941 {4 & 5 Gen. 6, ¢. T), (44 Halsbury's Complete
Statudes of Fngland. 73) which extended diplomatic
privileges and immunities to the members of the
governments of any foreign power, or of a provisional
government and to the members of anyv national com-
mittee or other foreign authority. established in the
United Ringdom. This statute was of purely local
application ; and was of a temporary nature. We
necd not coucern ourselves {irther with it

Last wear, by the Diplomatic Privileges Extension
Act, 1845, the New -Zealand Legislaiure endcted o
statute which s on all fours with the Diplomatic
Privileges Extension Act. 1944 (UK} (7 & 8 Geo. 6,
«. 44}, whereby machinery is provided for the extension
of diplomatic immunity to any orcanization declared
by the Governor-(General by Order in Couneil 20 be an
organization of which His Malesty's Government in
New Zealand or Governments of one or more foreign
sovereign Powers are members, and to be one to which
the statute is applied.  So far, no such Order in Council
has been made ; but it is clear that the purpose of the
statute 35 to provide the means, when the occasion
arises, for acknowledging, in the case of such organiza-
tions. as the United Nations or the United Nations
Relief Organization, and so on. the applicability to
them as organizations, to their High Officers and
Government representatives, and their other officers
and servants, freedom from suit and legal process and
other immunities as respectively set out in the schedule
to the statute. In this statute, the extent of the
privileges conferred are not so wide as those conferred
on ambassadors and their staffs by the common law ;
and such privileges and immunities as may be con-
ferred on the organizations and their perscnnel are
given detailed definition. For the purposes of the
present article, we need not consider further this
limitation of the common-law rights and privileges,
as the statute is framed to cover only the organizations
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and persons whom it epumerates as the subjects of
future Orders in Council to which and to whom it will
be applied.

II.—TaE NATURE OF THE PRIVILEGE.

The exterritoriality which must be -granted o
diplomatic envoys by the municipal laws of ail the
members of the family of nations is based on the
necessity that envoys must, for the purpose of fulfilling
their duties be independent of .the jurisdiction, the
control, and the like, of the receiving State. Exterritori-
ality, in this as in every case, it a fietion coly, for
viplomatic envoys are in reality not without, but
within, the territories of the receiving States. The term
“exterritoriality ¥ is nevertheless .valuable, because
it demonstrates that envoys must, in most respects,
be treated as though they were not within the territory
of the receiving States : see I Oppenheim’s international
Low, 5th Ed., p. 619, para. 389, The solcalled
exterriforiality of diplomatic agents is given practical
form in a body of privileges and immunities conferred
by the comity of nations, by common law, and by
statute.

The inviolability of the person of an ambassador
is the source of his exemption from the local criminal
and civil jurisdictions : for the offence committed by
any persoen who violates any privilege conferred on the
diplomatic representatives of any foreign country,
see Stephen’s Digest of the Criminal Law, 5th Ed.,
Arts. 100, 101, The right attaches to the privileged
pesson from the moment that he has set foot in the
country to which he is sent, if previous notice of his
mission has been imparted to the Government of the
receiving State ; and extends over the time so far as
the State to which he is accredited is concerned, over
the time occupied by him in his arrival, his sojourn,
and his departure. '

The immunity also extends and continues for
such period after his recall as is reasonably necessary
for the winding.up of his official business and
private affairs. The fact that his successor enters
upon his official duties before the termination of this
reasonable period does not affect the immunity :
Musurus Bey v. Gadban, (1894) 2 Q.B. 352.
however, that a diplomatic agent cannot expect to
enjoy inviolability when he commits an illegal act
necessitating the immediate application of personal
regtraint, apart from legal process; for instance, if
curiosity induced him to break through the cordon of
police drawn around a burning building, or if he
exceeded the limit of speed when motoring on a highway
or through the streets (see the cases quoted in Foster's
Practice of Diplomacy). It may be generally said
that the condition of his personal inviolability is the
correctness of his own conduet, just as if he were a
private individual ** : I Safow’s Diplomatic Practice, 243

If the diplomatic agent commits an ordinary crime,
he cannot be arrested or tried or punished by the local
Courts. A curious claim on the ground of diplomatic
immunity from the local eriminal jurisdiction was made
in 1916, in the c2s¢ of the first secretary of the Italian
Embassy in England, who was found shot in the bedroom
of a London hotel.: It was prima facie the duty of the
loeal coroner to hold an inquest into the cause of death,
but the Italian ambassador appears to have objected.
. .As the jurisdiction of the coronmer in such a case is
clearly criminal, it is pointed out that * the well-
settled rule of internationsl law, whick exempts a

" member of an ambassador’s suite ” :

We learn, -

diplomatic envoy and his suite from criminal process,
excludes the jurisdiction over the dead body of any
see 60 Solicitors’
Journal {London), 285.

Both under the common law, and under the Diplomatic

Privileges Act, 1708, = diplomatic agent accredited to
the Crown by a foreign State is absolutely privileged
from being sued in our Courts, and any writ issued against
him i3 absolutely null and void.

Some writers consider that, except for the purposes
of such administrative and police regulations as have
been mentioned, the consent of a diplomatic agent is
required for the exercize of all local jurisdietion, and

that consequently it can only assert itself in so far as -

ke is willing to conform to its rules in non-contentious
matters, or when he has chosen to plead the action,
or to bring one himself. In cases of the latter kind,
he consents to the effects of an action in so far as they
do not interfere with his personal liberty, or with the
property exempted by virtue of his office. 1In other
matters, according to this view, he is subject to the

laws of his own State, and satisfaction of claims upon .

him, of whatever kind they may be, car only be obtained,
either by application through the government to which
he ig accredited to his own sovereign, or by having
recourse to the courts of his own country: Halls
International Law, 5th Ed. 174. -

In In re Republic of Bolivie Exploration Syndicaic,
Ltd., [1914) 1 Ch. 189, Asthury, J., said that whether
diplomatic privileges can be waived iz a point of con-
siderable difficulty. - The privilege of a resident minister

of a foreign government is to have his person sacred -

and free from arrvest, not on his own account, but on
account of those he represents; and this arises from
the necessity of the thing, that nations may have inter-
course with one another in the same manner as private
persons, when they cannot meet themselves. As Talbot,
L.C., said in Barbwit’s Case, (1737} Cas. t. Talb. 281,
25 ER. 777, ~ '
If the foundation of this privilege is for the sake of the
prince by whom an ambassador is sent, and for the sake of
the business he is to do, it is impossible that he can rencunce
such privilege and protection; for, by his being thrown into
prison, the business must inevitably suffer.

This passage, as Astbury, J., said, at p. 144, though
only a dictum, as Barbuit was not in fact a public
minister, is of very great weight. His Lordship went on
to examine the anthorities. He referred in detail to
HMusurus Bey v. Gadban, [1894] 1 Q.B. 533, 2 Q.B. 352,
where it was stated by the Court of Appeal that not
only had the Courts no jurisdiction to entertain an
action against a diplomatic agent, but the writ itself
was null and void, and its issue was a breach of the
Diplomatic Privileges Act, 1707, to which we have
already referred. In his judgment in PFisher v
Begrez, (1833) 2 Cr. & M. 240, 242, 243, Bayleyv, B.,
said, of the privilege of a member of a diplomatic staff ;

* The privilege is not the privilexe of the servant,
but of the ambassador.” The decision does not touch
the question of waiver by a privileged person. Astbury,
J., came to the following conclusion in the Republic of

Bolivia case, at p. 156 : :

It seems to me that both at common law and under the
statute [Diplomstic Privileges Act, 1708] all writs against

foreign public ministers aceredited to the Court of this -
country are absolutely nuli and veid, and that if and so far -

as waiver of that diplomatic privilege is possible it must be
‘confined to cases of some very special nature, as was the case
in Teylor v. Best (14 C.B. 487) It seems to me

L
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that on thiz question, there are three matters to be con-
_sidered. In the first place, having regard to the earlier cases
a: to the absolute nuility of proceedings against foreign
public ministers I am satisfied thas waiver. if it be possible,
must be strictly proved. It imples a knowledge of the rights
waived, and ¥ am not sabisfied that R, 1. Lembcke [second
sacretery of the Peruvian Legation] when he entersd appeas-

ance and took the subsequent steps was aware of his privilege.-

Secondly, knowledge of our cornmon and statute law cannot
be imputad te a foreign saliect residing here as diplomatic
agent of a foreign State. Thirdly, I am far from satisfied that
a subordinate secretary can effectually waive his privilege
without the sanction of his Hovercign or Legation, and it is
clear that, whatever knowledge R, E. Lembcke possessed..
the objection an the greund of privitege s now taken with the
sanction  ami 0 the instigation  of  the  Peruvian
Legation. .

Whacever be the true view of T B Lemboke’s condoet in
entering appearance snd taking the subsequent steps, it s
clear thet the summons must move shorsive againgt him,
No judgment or execution ¢an he wnforeeid or levied against
him, and the sutherities show the hmpropristy of allowing
the aetion 1o go on merely for the parpose of definimg his
Liability.

The learned Judge held that wo effective waiver of
rivilege had been established, and that the plea of
priviieg _ ; T
privilege must prevail.
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Before concluding this part of our consideration of
the subject, it must be emphasized that diplomatic
immunity does not mean that the privileged person is
outside or above the local municipal law of the receiving
country. or that he is immune from legal lHability for
any wrongful act. 1t means that he s net subject
to the jurisdiction of the Cowts of thai country : and
accordingly he cannot be made the subject of any
legal process, criminal or civil, while be eujovs the
manunity. . We shall deal more fully with the question
of waiver of the privilege at a later stage. with par-
ticndar refevence to the members of the nublic ministers
suite, his family, and his servants {whether or not the
last-mentiones! are nationals of the roceiving country,)

In our next issue, with these principles before us,
we propose to consider whether a diplomatic agent
may be summoned as o witness in & ceriminal trial or a
civil action ; and we hope Lo give practitioners some
guidance as to the proper ascertainment of whether or
not & person attached in some way to, or serving, a
resident minister of a foreign Sate is, or is not,
privileged in respect of giving evidence in our Courts.

SUMMARY OF RECENT JUDGMENTS.

THE KING v. KAHU.
SeereMme Covrr. Tamilton, 846 February b, Braig, J.

Crimvinal Loae— Evidence {hpieg  Deeluration- Weanan  with
Phroat cuti wodding Assent fo CGuestion wiecther Acguwed  hoad
dome sb— Later. Woman i Fospital seriding ™ My donshaad vt
gy Lhroat Ve Admissible s Dhicg Decluritions.—. Kojeotion
for Other Reasons,

The accused was mdicted on two counts of musder, The
first alleged the iurder of his wife, the serond tiw murder off AL
The Crown's vase was that accused murdersd &, by mnashing
hig head in with blows of u claw hanvner, and unrdered his wite
about the saine time by wmashing her head in with the =urue
hammer and by cutting her throar, rompletely scvering the
windpipe. A s father first found his son grievously injured.
and then Mrs. K. in a deoerway.,  He asked her, " Did K, do
this 77 She nodded her head. He then asked her if she
¢ould hear him, and agsin she nodded her head. He then
asked her if she could speak and she shook her hoead. That
incident was tendered as evidence admissible as dving declara-
tions.

Av the hospital. te which Mrs. I, was taken. and while she
was being prepared for an operation by a sister, the latter szated
that Mrs. K. indicated to lier that she wished to write, and
made a sign of writing on the front of the sister’s uniform,
Owing to her windpipe being severed, it was impossible for Mrs.
K. to speak. ‘The sister then handed Mrs. K. paper and « pen.
and she thereupon wrote on it as follows: “T'm cold, My
husband cut my threat while he was interviewing we in our
honse n Mananui. TPlease pudl the bed clothes over my
shoulders. Where's the doctor 77

Evidence was given by Dr. R.. who performed the dperation
on Mrs. K., and by Dr. L. o pathologist, who heard his evidience,
that, when first admitted to the hospital, Mrs. K. would be
more degperate in her mind than when she wrote that note,

. the nature of which indicated that she must have considered

that death was imminent, and that, when she made the signs
deseribed to Ar father, her mental conditlon woold be on a
par with that which constrained her to write the note to the
wister.

Held, That both statements were made by Mrs. K. with the
imminent shadow of death upon her, and were admissible as
dying declarations. .

R, v, Jenkins, (1869) L.R. 1 C.C.R. 187), and Reg, v. Orpen,
(1898) 17 N.Z.L.R. 402) distinguished.

1946, March 4.

The learned Judge, however, refused to wdmit the evidence,
for the following reasan: There was alveady befare the jury
other evidence pointing to the acessed as the morderer. If
he selmitted the stalement he would be bound to accede to the
royuest of the defenre 1o stare o case for the Cours of Appeal

Ctiereon @ el i the resplt Bf that ease was that the deelara-

tons were freld 1o be inadmissible, it would net be powsible to
put thay right by ordering o new trial, becouse mischief would
fiave been done by inadmissible evidence being published.  If
the evidenes were rrjocted, and the case stated ab the renges
of the Crown, then, if the learned Jodge's ruling were found to
be erroneous av a new trial such an errar on his purt conld e
vectified,

2k

Comnsel 1 Bain, for the Crown 1 N, [. Smith, for the aecused.

Solicitars © Crown Solicitrr. Wanganui. for the Crown @ Ring,
et e, e Spiitie Hamilton, for the acensed.

MASON v. WILLIAM COOK AND SONS, LIMITED.
CompExsaTioy CoUrT.  Waellmgton. 1645,  November 34,
OxgrEY. J.

Workers”  Compersativn—Liakility  for  Compensation——assess-
meent— Worker suffering from  Arthritis of the Spine before
A ceitdent-— dceident cousing Vertehral Fructure—— Whether Worker
entitled only to Proportion of Disability due to decide ni—
Asvessment of Compensation payable—Worlers' Compensation
Aot 19 ERN .

A worker had suffered from osteo-arthritis of 1he spine hefore
hie had o fall arising out of and in the cowrse of his emnployrent

- whereby he suffered a compression fracture of the first Jumbar

vertebra. The fall was acknowledged to be the cause of the
worker's total ncapacity to November 13, 1944, but his claim
for 40 per cent. permanent incapacity was denied on the ground
that not nmore than 20 per cent, of the permanent disability
was due to the accident and the balance to other causes. - .

Held, (1} That the plantiff was entitled to be compensated
for the total permanent disability unless thas disebility was
or would at some future tine within the compensastion period
be the result of a progressive disease accelerated by accident ;
and, 1t be that resnlt, he was entitied to compensation for the
period by which the incapacity had been accelerated by the
gceident.
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Hutton v. Niddrie and Bewhar Coal Co., Lid.. [1435] 3.¢. (Cr.
Sess.) 3U: 31 B.W.C.C. Supp., 1 followed.

(2} That. on the evidence, the plainiff’s inespacity el
resulted from the accident. and he was eutitled to be com-
pensated for the total of his permanent partial incapacity.
assessed at 334 per cent. of full compm*‘atum

Counsel : A, M. Ongley, for the plaintiff : . Crossley. for the
defendant.

Solicitors . 4 M. Ongley, Pulmerston North, for the plaintif(:
IMitzherbert, Abruhurn. ard Crosstey, Palmerston North, for the
defendant,

LAMMAS v. MANAWATU CQUNTY.

COMPENSATION {OURT.

Novoanber 3 :
1946, March 7.

Wellington. 1344,
OxareEy, 4.

Warkers’  Compensation. - dssessment—Permanent  Partinl  Tn-
capacity—Swituble Employment fournd after Avcident by Pre-
acerdent Ewmployer- -“-[.1zmp Sum Award or Weeldy  Payment--
Testl do be applied—" Abfe to cara " Workers” Compensation
Act 18220 w0 5 By Workers' {"wnpt'mcz:ﬂ'on Arpendinent Ael.
3. s, 3.

Tu awarding a Iu:np sln wnder s 5 (3) of the Workers' Clom-
pensation Act, 1422, by way of compensation instead of a weekly
payment. ability to earn is the test to be applied, notwithstand-
mg s. 3 of the Warkers’ Compensation Arrendinent Act, 1943,

Counsel ; A, M. Ongley, for the plaingift ; L. Lewrenson, for
the defendant.

Rolicitors 1 4. M. Onglay, Pabuerston Noveth, forthe plaintifl:
frnes aned Ouicley, Yalinerston North, for the defendant.

NEW ZEALAND LAW JOURNAL ' 50

WILLIAMS v. HENDERSON AND POLLARD, LIMITED.

Auckiand. 1045,
OxGLEY, J.

Comrrxsarion Court. November 1.
1946, February 20. '
Workers® (ompm,srﬂ‘.wn-——Lrab.:.iz.sf/ Jor Compensation—DBelay n
Commencing detion — Worker told by Doctor that Dami)‘bht‘; not
conmpenyataile—\Vhether  Deluy * sccasioned by mistake ” af
Fuct or of Low--Workers” Cowpensation Act, 1922, gs. 3, 27

) (). ' T

A worker who collapsed while in the course of hig employment,
consulted & doctor who informed himn that he had burst a blood
vessel in his heart and that the trouble was not compensatable,
and there was nothing he coald do about it. Relying on that

staternent of the doctor, he did not commence proceedmm:

within six months after the date of the alleged accident.

On & preliminary question of law argued before trial, sssum
ing that the sceident had arisen out of and in the course of the
emploment.

Held. That the plaintiff’s mistake in thinking that his tronble
was not compensatable was a question of fact, and not a gues-

tion of law, and that the pldatiff was not barred by the delay

in commencing the action.

Bagiesfield ~. Marquis of Londonderry, (1876} 4 Ch.D. 893,
applied.

Wilson v. Gunnwway and Co., Lid., [1937] N.Z.L.R. 543, and
[1¢

Morey v. Residentiod Construclion (,a Litd., |
distinguiished.

Counsel :

M. Firduy, for the pldlﬂtlff . J. Goldstine, for
the defend: mt

Solivitors : 4. M. Fisday, Auckland, Tor she plaintilf; Gold-
siine, OF Donneld, and Wood, Auckland, for the defendant.

MOTOR COLLISIONS WITH OVERTAKEN
PEDESTRIANS.

Law and Usage:

)V C (‘

This article is by way of making some comments on
the article. under this title, by my friend Mr. R. T\ Dixen,
appearing in this JoUrxar, anfe p. 47.

Mr. Dixzon divides his article into two parts : {n) the
obligations of pedestrians walking along a road; and
() the obligations of motorists towards such pedestrians.
The present article deals mainly with what Mr. Dixon
has to say under topie (#). He commences by referring
to Reg. 27 of the Traffic Regulations, 1936 (Serial
No. 1936/86) which imposes on a pedestrian the obliga-
tion to keep to the footpath as much as is practicable
where * a reasonably adequate footpath is available ™ ;
and he then refers to para. (#) of the New Zealand
Road Code, where it provides, as regards pedestrians,
that ** where no footpath is available keep to the edge
of the roadway, and, if you have a reasonably clear view
ahead, keep to your right of the roadway,” which Code,
however, as he states, has not any legal effect : compare
the partial legal consequence of the Bnglish Highway
Code issued under s. 45 of the Road Traffic Act, 1930
(Eng.): Mahaffy and Dodson’s Roud Traffic Acts,
and Orders, 2nd Ed., 1936, 83.

Mr. Dixon then refers to the statement in Beven's
Lc.'.w of Negligence, 4th Ed., 684, that, in England,

* the custom, or law of the road is that . . . foot
passengers take the right-hand *’ side of the road,  and
this is judicially recognized without proof” ; he states

that he cannot find any other reference to this custom
or law of the road { which I refer fo hereafter, for brevity,

A Reply.

CHALMERS,
‘“the custom ") ; also that the statement in Bewven
s:hou[ct he limited in ltS application to the usage for

* vehicles and horses’’ {sic): further that in any case
a usage s0 little noted by legal anthorities in the country
of its origin would be unlikely v have (receive) judicial
effect in this country ; and considers that the adoption
here of the custora may prove pesitively dangerous on
road bends, and z*uttmgs

Mr. Dixon goes on to acknowledge that the custom,
as set out in Bewven, is referred to by Sir Michael Myers,
C.J., in Cooper v. Symes, [1929} G.L.R. 463, There the
learned Chief Justice found it unnecessarv to determine
whether the rule operated in New Zealand; stated
that the rule was little known here, and considered it

desirable to leave the quesmon open until it expressly -

arose.
In what is an addendum to his a,rticle, Mr. Dixon

refers also to the recent case of Ryaen v. McDonald, - .
Lane v. McDonald, {19467 N2 L.B. 113, where the
rule as to led horses was discussed by Blair, J., a rule

similar to the custom as to pedestrians. I shall refer
to. this decision later, as to that rule as to led horses
but here it should be noted that Blair, J., mentions,
also, the custom, as to pedestrians. He said, at p. 116,
Tt is now commonly advocated that when pedestrians
are walking along a road at night time they should
walk on the off s1de of the road, because by doing so
they then fa.ce approaching trafflc and ‘can keep out
of its w ay

467 NLZ.L.R. 32, -

iR X
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Tt is submitted that the custom, in England, as set
out in Beven 1s correctly stated that it applies to
pedestrians walking along a road, and that it is. a
custom based on sound common sense. Myers, CJ.,
does not question itz existence (in England} in Cooper
v. Symes (suprg). Blair, J., also, in Ryan’s case (supra)
recognizes the custom, (but says, as to walking at night)
although it  would not seem to be so limited. The
custom. to the extent of my research, is supported,
algo, by the following : _ '

{a) Ghbbs' Collisions o Land, 4th Ed., 119, After
referring to the custom, or rule of the road, that vehicles
keep to the left (in New Zealand this duty is Imposed
by Regs. 14 (1), 22 (2) and 25 (1) of the Traffic Regula-
tions, 1936), the author states, * The pedestrian, on
the other hand, in observing custom, walks on the right,
or off, side of the road. The origin of both these customs
must be sought in the wmanners and customs of our
forefathers it seems probable that,
with the development of vehteular teaffic, drivers
adopted the left-hand side out of respect for the custom
of those on foot, who already frequented the highways.
Tn this manner the pedestrian would acquire a sense of
seeurity in the knowledge that overtaking vehicles
would approach from behind upon that part of the
roadway which he himself left free.’

() Oliphamt’s Law of Horses, 6th BEd., 1808, 341,
where, after veferring to the customary rules of driving,
it is stated, It is customary for foot passengers to
take the right-hand side ” of the road.

(¢) The existence of the custom in England is recog-
nized by being embodied in ¢l. 89 of the Highway Code,
thus, © Never walk along the carrviage way where there
is a pavement or suitable footpath. 1f there is no
footpath it is generally better to walk on the right of
the carriage way so as to face oncoming traffie” Itis
interesting to note, also, that the cusbom iz observed
in America, except that, as the driving rule, there, is
to keep to the right, the foot passenger keeps to the
left : 19 Encyclopaedic Britianice, 14th Ed., 632.
In South Australia the custom is embodied in s. 128 (1)
of the Road Traffic Act, 193436, and the wisdom of
this statutory provision is thus expressed by Richards,
J., in Correll v. Thomas, [1939] S AS.R. 39, 45, “ The
section was, obviously, meant for the safety of the
pedestrian. [t contemplates that he will be walking
so as to face, and 50 be able to see, vehicular traffic
which rught place him in danger. For practical
reasons vehicles frequently have to be driven off the
‘ordinary track, for example, in order to avoid other
traffic or something lying on the track, or in order to
approach premises abutting on the road. A pedestrian
would be in such circamstances be in danger although
walking outside the usual track on his left-hand side.””

. easily be run down from behind.

The custom obvicusly accords with sound common
sense. The pedestrian, both by day and by night,
can protect himself best by being on the right and
facing oncomirg traffic, even at bends and at cuttings.
Tun any case, at bends, &c., the ‘pedestrian would be
exposed fo greater danger if he walked on the left,
with vehicles approaching him from behind. A good
test of the wisdom of the custom is to take the case of
a deaf pedestrian. 1f he walked on the left. he conid
By observing the
custom, and walking on the right, he can protect him-
self ; by day by observing oncoming vehicles ; and by
night by observing their lights.

Apart from country roads without footpaths, almost
every city and town in New Zealand has its narrow
roads and lanes, where there is no footpath provision,
and used both by vehicles and pedestrizns.

Hence. where there is not a * reasonably adequate
footpath * {Reg. 27 of the Traffic Regulations, 1936),
it is submitied that the custom. in England, now
embodied there in cl. 8% of the Highwoy Code, and in
part recognized by the N.Z Road Code, should receive
1udicial recognition in New Zealand, when the point
artses for decision here,

With regard to Ryen's case (supre), Mr. Dixon
considers it is unlikely that the usage referred to by
Blair, J., there has any application in New Zealand,
by reason of s. 4 (1} of the Police Offences Act, 1927 ;
sec his article, ante, p. 48, With respect, it is submitted
that this statutory provision does not displace the
custom, or rule of the road, that horses which are led
are to be kept to the right-hand side of the road. That
statutory provision s concerned with any person
" who rides any animal’” and is, T submis, restricted
merely to a person who is riding, say, a horse, without
more, on a road, when the obligation under that pro-
vision is to keep to the left. The statutory provision is
not, ~ who rides ary auvimal, or who rides any animal
and leads another animal.’’

As stated in  Charlesworth’s Law of Negligence,
guoted by Blair, J., in Ryan's case, at p. 116, © The
rule of the road as to led horses or other animals is
different from the rule applicable to ridden or driven
horses or vehicles.”” And 2 led horse means nof merely
a horse without a rider being led, but also a horse led
by the rider of another horse ; and where that is the
cage the custom is to keep to the right or off side, in
order to enable the man who is leading the horse to
control it better in passing other occupants of the
highway : 23 Hulshury's Laws of England, 2nd Bd., 638,
note (&}. In Ryan's case, it is submitted, the custom
applied because, there; a rider on a horse was leading
another horse, and s. 4 (1} (a} of the Police Offences
Act would have no application to tnose facts,

Commentary on the above Reply.

By R. T. Dixox,

I have been invited by the Editor to make any
desired comment in the light of the foregoing criticizm
by oy friend, Mr. C. C. Chalmers. In view of the very
deep respect in which I hold the knowledge possessed
by Mr. Chalmers of law in general and traffic law in
purticular, [ bave re-read the original article, referred

to the authorities mentioned by him, and made further
gearch.

There appear to be three guestions at issue between
us—namely, (a) is there a judicially recognized custom
{or more correctly, usage} in England requiring pedes-
trians to keep to the right in making along the road :
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(6) if so, does such usage apply in New Zeafand !
{c) Does s. 4 (1} (¢) of the Police Offences Act, 1827,
override the nsage (assuming its existence) whereby
a vider of & horse when leading another horse is vequired
to keep to the right ¢ _

As to the fivst point, a custom or wusage must bo
certain and consistent, frownc’s Larwe of Dsnges wnd
Customs, 21, 25, and I Halsbury's Lews of Englond.
Znd d. 8. The references in Bewen on Negiigence.
dth Hd. 684, and in Gibhs and (Hiphoni as veferrod to
by Mr. Chalmers do not cite any cases in support.
This ix noteworthy because cases are given in support
of the other * Ruies of the Road = on which comment
is there made. in ¢ English and Empire Digest,
Ba2-Hah, & section is allotted to ~ Rules of the Road.”
In the subsection dealing with  Rights and Duties of
FPedestrians,” p. 846, no reterence is made to the alleged
usage. No mention of it is made in Meazengard’s Negli-
gence on the Highway, These omissions, together with
the omissions from Hulsbury and other leading text-
books as stressed in the fivst article, appear to me to
throw grave doubt on the existence of a usage suffi.
ciently certuin and consistent to receive judicial notice
in England.  The apparent lack of reference to such a
usage in Euglish case-law is also most significant, vide
Boss v. Litton, {1832) 5 C. & P. 407, a case often cited
on the rights of pedestrians in making along a road.
Tt will be noted that in o). 89 of the Highway Code
(Zng.} the clanse reads © it is generally hetter
to walk on the right of the carriage way B
There is no certainty in this statement.

In regard to the application of the alleged usage in
thiz country, T have nothing to add to my first articie,
except that Mr. Chalmers appears rather to wmis-
understand my views. 1 agree that it is desirable
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practise for a pedestrian to walk along on the righ't__

(rather than on the left) of a straight, open roadway ;
but in this country there are more roads of the winding,
killy type than there ave in Ergland. Therefore the
doubt concerning the existence of this usage as a legal

one deepens when considered in the light of New Zealand,

conditions. Fora pedestrian to keep always to the right
of the roadway in making either along a tvpical winding
gorge road with banks on his right, or in approaching
the brow of a sharp rise, would require considerable
nerve and implicit trust in the brakes and watchfulness
of approaching motorists. :

Bo far @& led horses are concerned. a usage cannot
prevail against statute law, Brown’s Law of Usages
and Customs, 26, and 100 Huolsbury's Laics of England,
Znd Ed., 42, Section 4 (1) {¢) of the Police Offences Act,
1927, provides (in brief) that a rider of an’animal must
keep to the left when meeting another rider or driver
and must pass another rider or driver on the right.
No exception is stated to awply when the rider of the
animal is leading ancther animal.  Therefére, in my
opinien the rider of an animal, even when leading
another animal, must comply with the statute. Any
legal usage which may have existed appears to that
extent to have been abrogated.

Finally, ¥ conclude with an extract from HBrownes.

L of Usoges ond Customs, 27-2%, The learned author
states that there exists a certain confusion of thought
between those customs which form part of the common
law and to which definite rules apply (including the
rules of consistency and certainty} sand those customs
which inflvence the conduct of men. The latter, states
FBrowne * are as it were provisional laws, but they lack
the obligatory chavacter which attaches 1o proved and
recognized customs.”

NO-SURVIVORSHIP TITLE,

Application to Supreme Court for Sanction of Trans-
mission by Survivorship and Transfer to new Trustee.

By E. C. Apawms, LLM.

ExPLANATORY NOTE.

The XNo-survivership provisions are contained in
ss. 131-134 of the Lavd Transfer Act, 1915 1" as to these,
see fn re Denniston and Hudson, [1940]1 N.Z.1L.12. 255,
and the article in {1941) 17 NEW ZEALAND Law JOURNAL
137, explaining the law and procedure applicable.

In the foilowing precedents the trustees of E.F.,
who died many years ago, purchased a family home
subject to the trusts of the will, and the land is under
the Land Transfer Act. The purpose in having the
words “ No Survivorship ” inserted in the transfer to
them was to gnard against the possibility of one trustee
dying and the survivor committing devastavit o the
detriment of the remainderman. One trustee was
the surviving spouse of testator, and the writer has
often thought that where the surviving spouse has
beneficially only a limited interest in the trust estate,
it is not prudent that he or she should be one of the
trustees.

The case just cited (which is the latest New Zealand
authority on the point) shows that the consent of the
Court s pecessary to the transmission by way of survivor-

:no-survivorship Land Transfer Titles.
criticizm the writer of this article respectfully agrees.:

ship, as well as to the transfer to the new trustee.
Previous to this case the Land Transfer Department
did not consider that the consent of the Court was
necessary to a transmission by way of survivorship.
In this respect, however, the New South Wales Court
has recently decided similarly to our Supreme Court,
and curiously enough In re Denniston end Hudson

{supra) does not appear to have been cited to the

New Soath Wales Counrs, which nevertheless examines
and criticizes all other New Zealand cases dealing with

The recent New South Wales case referred to is In 72
Robertson, (1943} 44 N.S.W. S R. 163.

In the following prececents the registration of the

transfer froma A.B. (the surviving trustee) to A B. and -

MN. (the new irustee) was immediately followed. by
a transfer from them to the beneficiary, G.H. It is
clear that thereupon. the no-survivorship provisions of
the Land Transfer Act automatically ceased to apply

“to the land; for these provisions were:invoked for the

protection of a trust, and once the trust was validly

- With this .

ied
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extinguished by the vesting of the legal estate in fee-
simple in the gole beneficiary, there was no longer any
reason for the continuance of these restrictive pro-
visions 1 Cessante ratione legis, cessat ipsa lex.

In In ve Robertsom, (1943) 44¢ NS W. S.R. 103, the
devolution (subject to registration) of the legal title
had gorne ome step further than in any of the New
Zealand reported cases, - Originally there were two
registered joint proprietors with No Survivorship, and

" both had died. The survivor had left two executors,
and these two executors claimed that the consent of
the Court was not necessary to the registration of a
transmission in their favour, because they were equal
in number to the original joint tenants. The Court,

* however, rejected this ingenious submission, holding
that, as the last joint proprietor could not have heen

registered as sole owner without the consent of the Court,
his executors could not be in any better position.

irom these two leading cases the following deductions
may, it is respectfully submitted, be safely made -

{1.) The presence of the entry * No Survivorship *’
indicates that the land is trust property: these pro-
visions were designed to provide some protection in
favour of cestuis que frust, without entering a caveat
or notice of trust on the Register. (The Australian

Judge, Roper, J., adds that this device iz incon-
venient and little used.)

{2} The registered proprietors are joint tenants
and not tenants in common and accordingly the jus
accrescendt applies to the tenancy of persons registered
with No Survivorship. Therefore the estate of the
joint tenant first dying has no interest in the land,
unless {and this is a matter which does not concern
the District Land Registrar) it happens that that

joint tenant as well as being a trustee is also a beneficiary
under the trust.

{3.) The estate of the sole sm-viving joint tenant by

survivorship devoives (subject to registration) on his
executbors. .

{4.) To effect the change in title which follows on a
transmissiorn by survivorship is within the words in
s. 133 of the Land Transfer Act, 1815 ** fo transfer or
. obtherwise deal with the said land, estate, or interest,’’

and therefore the consent of the Sapreme Court is
necessary to such an application,

PrecepENTS.
No. L-—Prerrrros. )
IN THE SUPREME COURT OF NEW ZEALAND.
District.
{ FRegistry.)
: : Iy THE MATTER of the Land Transfer Act,
1915, s8. 133 and 134

AND .
Iy ™8E MaTrER of Certificate of Title,
Volume » Folio

To The Right Honourable Sir Miéhael Myers, G.C.M.G., Chief
 Justice of New Zealand. :

THE HUMBLE PETITION of A.B. formerly of Woodville
but now of Cambridge in the Provineial District of Auckland
farmer showeth as follows :—

1. That your petitioner and C.D. of Napier in the Provincial
District of Hawke's Bay widow are registered propristors of an
estate in fee-simple as joint tenents in all that parcel of land
containing [Set out here official description of land and area and
title reference]. .

2. That ‘the aforesaid land is subject to the restriction of
*no survivorship * which entry was made on the Register

at the time of the registration of the transfer of the said Jand
~ to your petitioner and the said C.D».

3. That your petitioner and the said C.D. acquired the said
land as the trustees of the will of B.¥. (who died on the

day of . Jprobate whereof was granted by this
Honeurable Court at on the day of s

4, That a copy of the said will is hereunto attached and
mmked_wi’ﬁh the letter * A"

5. That by the said will the said deceased— _

() Begueathed certain chattels to his widow the said C.I.

{8) Devised and bequeathed the residue of his estate to your
petitioner and the said .. upon trust to allow the said
C.D. an estate therein for life or until remarrisge.

(¢) Directed that upon the death of the said C.D. the trustees
should pay one hundred pounds (£100) to each of two
danghters of the said deceased named in the said will
and the balance should go to his son G.H. of Napier
earpenter,

(¢} Directed certain payments in the event of the remarriage
of the seid C.1.

6. That the said E.F. was survived by his said widow, two
daughters and one son.

7. That the said C.D. died on the day of ,
1944, as is evidenced by the death certificate hereunto attached

marked “ B." She left no estate which necessitated applying
for probate of her will.

8. That all but one of the trusts of the said will have heen
duly carried out in that—

- {=) The chattels bequeathed io the widow were given to her.

(B) The widow enjoyed for her life the kife ettate bequesthad
to her. '

{c) Since the death of the widow the abovementioned sums
of one hundred pounds (£100) and interest accrued
have been paid by your petitioner to the two daughters
of the said deceased to wit I.J. and K.L. as is evidenced
by their receipts hercto-attached and marked “ C ™ and
D7 respectively. _ :

{d) The said widow never remnarried.

9. That in. sccordance with the provisions of the said will
the said G.H. is now absolutely entitled to the residue of the
deceased’s estate which includes the lands described in para-
graph 1 hereof.

1¢. That your petitioner beinz desirous of appointing a
trustee in the place and stead of the said (.. deceased has
requested M.N. of Napier aforesaid solicitor te act as such
trustee and he has consented to do so. :

YOUR PETITIONER THEREFORE HUMBLY PRAYS that
His Honour wiil be pleasaed to make an order :—

(o) Banctioning the registration of a transmission noting the
death of C.D). decessed.

(&) Sanctioning a transfer by the petitioner to himself and
the said M.N. as joint tenants and authorizing the District
Land Registrar to accept such transfer for registzation.

{c) As to the costs of -this petition and the consequences
thereof.

(d) Such Ffurther order as His Honour shall think fit.
And your Petitivner will ever pray.

Dated at this . day of . , 1944,

SIGNED by the sald AB. in the}

presence of — ] Petitioner.
Qr.,

© A Solicitor of the Supreme Court of New Zealand

I, A.B. of Cambridge aforesaid farmer make oath and say-—
THAT so much of the foregbing petition as relates to my own
acts and deeds is true and so much thereof as relates to the acts
and deeds of other persons I believe to be true.
SWORN at this
day of 1944 before me--
0.r. :
A Bolicitor of the Supreme Court of New Zealand

This. petition is filed by M.N. of MNapier the solicitor to the
petitioner whose address for service is at the offices of
Mesgiours , solicitors, Street, Napier.




April 15, 1946 NEW ZEALAND

LAW JOURNAL 92

No. 2.—XNo1i¢eE oF. MoTIoN.
IN THE SUPREME COURT OF NEW ZEALAND.

District.,
( Registry.)
Ix THE MATTER of the Land Transfer Act,
1913, ss. 133 and 134,
AND
Ix v MarrER of Certificate of Title
Volame Folio .
Mr. of Counsel 0 move in Chambers at the Supreme
Courthouse on the day of 1944 at

10 o'clock in the forenvon or as soon thereafter as Counsel can
be hearéd FOR AN OQRDER— :

(e) Sanctioning the registration of & transmission noting
the death of C.D. of Napier widow,

(b} Sanctioning = transfer from A.B. named and described
i his petition filed in this honourable Court to the
petitioner and M.N. also named and described in the
said petition as joint tenants of the land comprised and
described in the above-mentioned Uertificate of Title
Volume Folio i

(¢} Az to costs of the said petition
thereof.

wnd  consegquonees

{d} Such further or other order as His Honour shall think fit
upon the facts more particularly set out in the Petition
of A.B. filed herein. :

Dated at Napier thiv day of 1944,

Certified pursuant io the Rules of the Court to br correct.

Counsel moning,

NEW ZEALAND LAW SOCIETY.

Memoraxpry vor His HoOSOUR.
His Houour is respectfully teferred to In re Dennision and
Hudson, [1940] N.Z.L.R. 55, and In re Robertson, {1944)
44 N.SW., 8.R. 103, :

No. 3.-—0rpuR.
IN THE SUPREME COURT QF NEW ZEALAND.
District. .
i Registry.)

T me smarrer of the Land Transler Act .
1915 s 133 and 134,

AND
Ix tre mazrer of Certificate of Trrre
) Volume Folio

Before the Honoursble Mr. Justice

a Judge of this
Honourable Court.

Satarday Liw day of 1944,

UPON READING the petition of A3, and the motion filed

hereinn and the affidavit filed in support of the said petition
1T I8 ORDERED that the registration of » transmission noting
the deathy of C.D. of Napier widow deceased and a transfer frorn
A.B. named and deseribed in his petition filed in this honourable
Court to the said AJ3 and M.N, also named and described in

the suid petition uss joint cenants of the land eomprised
cand  deseribed  in the  above-rnentioned  Certificate  of
Tigle Volume Folio

BE and the sane are hereby

sanctioned.  AND 1T IS FURTHIER ORDERED that the

costs of and incidental to the order as between solicitors and

client be paid ont of the residue of the extate of £.F. decoased.
By the Court.

(sEaL) )

Deputy Registrar.

Annual Meeting of Couneil.

The Annual Meeting of the Council of the New Zealand
Leaw Society was held on March 13, 1946,

The following Societies were represented : Auckland, Messrs.
A. H. Johnstons, K.C., J. B. Johnston, L. P. Leary, and A.
Milliken ; Canterbury, Messrs, L. D. Cotterill and J. D.
Hatchison (proxy}; Gisborne, Mr. . G. Chrisp: Mamilton,
Mr. W. Tanner ; Hawke's Bay, Mr. M. R. Grant ; Marlborough,
Mr. W. Churchward; Nelson. Mr. V. R, Flstcher; Otago,
Messrs. A. J. Dowling and J. B. Stevenson; Southland, Mr.
W. H. Tustin; Taranaki, Mr. R. J. Brokenshire : Wanganui,
Mr, B, 8, Withers; Westlend. Mr. J. Hannen Wellington,
Messrs. H. F. O'Leary, K.C,, W. P. Shorland and G. G. G.
Watson ; and Mr. H. R. Biss was also present by request.

The President. Mr. H. F. O'Leary, K.C., occupied the chair.
Mr. A, T. Young (Treasurer} was also present.

An apoiogy for absence was received from Mr. E. A. Lee
{Canterbury)-

The President welcomed all those who were sttending the
meeting of the Council for the first fime.

Before commencing the ordinary business of the meating,
on the motion of the President, the foliowing resolutions were
unanimously carried : :

Sir Archibald Blair,— The Council of the New Zealand Law
Society desires to congratulate Mr. Justice Blair on the honour
of knighthood conferred on him by His Majesty the Eing. The
conferring of the honour on one who was so closely associated
with the Society’s activities when he was at the Bar has given
perticular pleasure to members of the profession throughout
New Zealand and the members of the Council express the sincere
wish that 8ir Archibald and Lady Blair will long enjoy the well-
merited honour.”

Sir Wiiliam Perry.—" The Council of the New Zealand Law
Society congratulates Sir William Perry, & prominent member
of the profession on the honour of knighthood recently con-
ferred on him end expresses the sincere wish thet he and Ledy
Perry will long be spared to enjoy same.”

Mr. A. H. Joknstone, K.C., 0.B.E.—“The Council tenders to
ity Vice-President its sincere congratulations on the well-
merited honour recently conferred on him by His Majesty the
~ King,"”

Reference was wade to the lotter set out in tha Anousl Report
received from the Law Scciety, England, and it was decmded
to forward in reply the following resolution ;

* The Council of the New Zealand Law Soviety, at its first
Annual Meeting since the cessation of hostilities acknow-.
ledges with greot pleasure thie letter of the 6th day of Novem-
ber, 1845, from the Council of the English Law Society and
thanks the members of that Council for the cordiality of the
letter and the sentiments and good wishes which it expresses,

* The members of the Council also look forward to fiture
ce-operation upon maviers of tputual intetest.  They realise:
that we in the Dominion are in many ways better circum.-
stanced than our brethren in Great [Britain—due to the -
faet that we had httle of the direct impact of war—and
willingly -offer help in any formn that we may be ahle to give.
We trust that any desire for help will be promptly made
knovwn o us: )

“In comchusion, the Council conveys to the English Council
its greetings and best wishes for an early return to pre-war
conditions ardd prosperity.” :
Annual Report and Balanee Sheel.—In his Presidential remarks

Mr. O’Lesry staved that in seven years this was the first annual

meeting held when our country was not at war. There had biesn

times when a pessimistic view had been held as to whether we
would ever again live a normal life, and in New Zealand the.
future had, on oceasions. Leen regarded with apprehension. .
Although it was realized that many problems still remained.

it was hoped that never again in our hfetime, nor at any tims,

would we face such conditions as had been faced between 1939-

45. New Zealand. he stated, had taken no small part in the

struggle which bhad brought about the momentous events of

1945..and the contribution made by the legal profession, both.
in England and in New Zealand, had béen a substantial one.

In England, it was said that 50 per cent. of the barristers had

been serving, whilst in New Zealand, the records of the Society,

which were far from complete, had shown that approximetely

750 clerks and principals had been engaged in war services.

In addition. much had been done by the profession at home
to generally assist in the war effort. : :

No record had been kept of the honours bestoived on serving
members, ‘oug it had been noted that humercus members of the.
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profession had heen so honoured.  To them, the Society con-
veyed its  congratulations.  Many  had paid the supreme
sacrifice, and to their loved ones deepest sympathy was extonded.

To the men who kad returne] 1o these shores. the President
conveyed his woelcome, .

In formaelly woving the adaption of the annual report and
baloncs sheet sor the vear enaded BDeecomber Jlst, 1943, the
President teferred to the interest baken in rehabilitation inatters
by the Committee of the Society, to whomn e Counedl was
mdebtod, and Qg partieadar to Meo OO AL Lo Treadwell its
chairnaan.

Ther Viee-Prosideat, Meo AL T Jotostone, KO o seconding
the motian, added g weleome o the mes whe had reburned
during the yeur to the practies of the peolession aud wished
thes avery survess it the futare.

After o general diseussion, the annual report and  balamce
Bheot were adoptod, ’

Eleetion of Officers. —The following  officers.  the only
nominees for the positions: were eleoted @ President : Mro MW
Orhesey, B.Co0 ee-Proviedent 0 Mo A HL Johnstene, RO, ¢
Treeasgrer . Me. A, U Young:  Menagemen!t  Oonunitlee of
Nolititors” Fidelity Cuerantes Fopd 0 Messes, 100 P, bay, A H.

Juhnstone, KO, H. ¥o O'Leary, #$GCL D Perry and A L
Young i Awdic Cemnittee ;. Moswrs, Ho B, Anderson ad
JooRD E Beanewt s Library Coopndtiee— Judges' Labrory

Memses, T, P Cloury ondd G0 G G Watson o Dfsciplivary Com-
mittre s Messrs, Ho Fo O'Leary. K.C AL HL Jobnstone, RO,
€, HL Weston, 1.0, M. 1L Geant, A N Haggite, o DL Hutehis

Ay, oo B Jehinston and G G G Watsonp New Zealond
Clowneil of Low Reportoog (No0 4 () ntes nf L2343

Messrs, 13 Cooke, KU, snd 3L J. Gresson were re-elected
mernbers of the New Zealand Clounvil of Law Reporting, the
tern of appointiment w expire on vhe st Monday i Mareh,
sy, Hodes Comitter s Messps, B Cooke, 31,0, WL,
Sime WO and T P Clewry were nominated as members of the
Fafen Comgnittee . Copveyanciog  Coramdtice : Mossra. (L H.
Wiston, KO, K, P Hay and B F. Hadfield,

United Nations' League of Lawyers.—The following letters
worn teceived frotn the Prine Minkster's Department :—

“With refrrence to earlier (orrespoudence on the subject
of the Eniteid Nations League of Lawyers, [ enclose herewith
w ovopy of the dreaft Constitution and 1y-Laws in the form
finaully  approved by the Prepuracory  Conunittee.  These
hava Just been recetved from Mr. Reid, First Secretary of
the New Zealand Legation, Washinpton, who states that
muaerags alterations have been made rom the previons
drafts and that iv should be understood that this is simply
meant to be A woerking paper which ix to be considered at a
aonstititent  conference  which  will probably be held in
Washington some time sarly in the New Year,

* Mr. Reid adds :-—-

““The present situation s that  copies of the draft
Constitution togother with an coxplanatory statement now
being preparecl, will be ziven to representatives in Washing-
ton of all the United Nations, with a vegpuest that they should
be comununicated to the official organization of lawyers in
their own countries. - Contacts are being made by members
of the Preparatory Comnmittes with foreign lawyers attached
to igsions here. On the American side, discussions are to
take place with the largest organization of lawyers, the
Amsrican Bar Association, and later with the other organiza-
tions, and it is oxpected thai the proposals will be supported
by & barge number of influentinl lawyers in this country.

“In each country it s suggesbed that the indtiak con-
ference should b sponsorsd by a proup comprizing s fow of
the leading lawyers, who will be invited to join the Prepara.
tory Uommitiee for that purpose,  As soon &y the resctions
of the American lawyers are elear the {inal arrangerents for
the initial conference will be settled.’

© It iy suggested that the Society mnight consider whether
they ran nominste a few lemders of the profession in New
Zoealand who -rould permit their nemes to be added to the
Spensoring Committee. )

T take it that vou will inform Mr. Reid direet of your
derision. but shoulit he glad if I could be informed of it.””

" With further reference to provious correspondence on
the subject of the United Lawyers Association, I subscribe
below an extract from a ecommunication dsted 4th December,
on the subject received from Mr. J. 8. Reid, First Secrotary,
New Zealand Legation, Washington.”

Enclosnre : .
o, I might mentiva that Siv Frederick Eggleston
Las heen in touch with some of the teading members of the

American Bar Association within the laxt few davs, The

Bar Association, at its Conference twelve mouths ago,

directed a Sub-Committee of its International Law Com-

mitiee to consider and report on n proposal to form an Inter-
national Organization of Lawyers on a similar hasis to the

Linter-American Bar Association.  Thix Sub.Comnmittes has

never met, but 1 undersiand that it= Chairman. Mr. Anderson.

who attended the first mesting colled to dissuss the United

Nations League of Lawyers, 13 proposing to report to the

International Law Committee recommending consideration

of an organization of Bar Associations and Law Societies

rather than one of individaal lawyvars,  The IDar Associa-
1on is due to meet next week sud Anderscu’s report to his

Copmiitbes 18 set down for the last afternvon of the Con-

ferenes so that it is not likely to coms down on bo the floor

of the Conference. T should snantion that Anderson made
the same suggestion at the initial mecting for organizing the

League of Lawyers, but several of the European representa-

vives objected to this form of organization becaunse of the

lacls of Associations with popular support in their countries.

T Copies of the Constitntion and By-Laws with an explana-
tory covering letter are being sent by Sie Frederick Eggleston
to the President and other prominent members of the Bar
Association in time for the meeting next week, and seversl
prominent lawyers heve already boen approached and have
Lulivated their gensral support.  Withm the next two or
three weeks 1t should be possibie to give you a maceh better
ilea of the extent of the support that will be forthecoming
in the United States,”

L by Lo refer to previous correspondenee on Lhe subject
of the United Nutlons Leagae of Lawyers and to say that a
Toessage has been received from the Charpé UAffwires of the
New Zealand Legation, Washington. stabing that the Organiz-
ing Cowmnmittes, at a meeting on Febraary 18, will probably
decide to call the first Conference for about the end of March
n Washington, in order to inaugurate the League.

It is added that Chief Justice Stone of the United States
Supreme Court and the Chief Justices of soveral State and
Federal Courts have agreed to the use of their names as
sponsors.  Furthermore that other countries are lbeing
mvited urgently to nominate two or three of their leading
lawyers as sponsors. ) )
~ The Charge d'Affaires inquivex whether leading New
Zeeland Jawyers will agree to be nwmed as sponsors, and
requests that advice as to this, and the names of the sponsors,
might be communicated to him before the end of this woels.
This is apparently desired so that the names of uny New
Zepland Jawyers can be included in the formal notice to be
sent by the League to alt countries.

"1 regret the limited time which remains to consider this
but wonld be glad if you would be =0 good, and you might
conveniently do this by telephone in the first instance, as to
inform me whether or not the New Zealand Taw Society
will namo two lawyers for the pesition of sponsors.”

The President reported that additional correspondence had
hean received with o request thes names of sponsors o the
profession should be submitted immediately. After discussing
the matter with the authorities, it was decided to cable Mr.
J. 2. Heid sdvising that, until particulars of the League were
received no action would be taken.

After considering the matter the Council decided to reguost
His Honour the Chief Fustice to act as & sponsor and that the
President of the New Zealand Law Society should be asked to
act as the other sponsor. -

However. failing the acceptance by His Honour the Chief
Justice, it was decided that the Presidest and Viee-President
should ke asked to act s sponsors.

Rehabilitation Act—Chattel Securities :
gages.—Mr. H. R. Biss reported as follows:

" As requested by the Couneil at its last meeting. I took
up with the solicitor for the State Advances Corporation
the matter of the requirements of the !'srporation in con.
nection with the preparation of chattei securities to secure
advences nade under the Rchabilitation Act.

“ 1 have had & number of conferences on this matter, which
I think have now resulted in a menner which should be
satisfactory to practitioners.

“ I pointed out that when the Society agreed on behalf of
practitioners that the costs of preparing chattel securities
would be teduced for the benefit of returned servicemen it
was intendad that such reduction should apply to the prepiras
tion o sach securities snd. the work and  respousibility
worally  attaching thereto. . Practitioners, however, com.

Releases of Mort-
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plain that the conditions which the Corporation attaches
to what it calls * business loans ' were such as to add very
targely to the practitioners’ work and were in many cases
not cotuditions which a solicitor would normally vequire to
sat'usfv himself upon if e was acting for a client lender.

*The Solicitor agreed in principle with my contentions
but could uet himself wmake the decision which had to be
referred to the Board of his office.

*The result of my conferences with him., whirh. as men-
tmed above, is 1 think satisfactory, is that in fisture the
conditions which the Corporation will reguive solicitors pra-
paring chattel sccurities to seo complied with, will he
amonded as follows : — :

{0) Certificate as to quality nnd vulue of stock -

Where the value ix less than £400 no check will bo
reqruured by the Corporation. but where the stock s
of a velue in excess of £400 a valuer will be appointed
by the Corporation who will give a Certificate to
the Solieitor.

(b} Equipment—the State Advaness Corporation will deal
with this matter and all reference to it will be elimin-
ated from the instructions.

(e} Wareants and Certificates of Fitness-~1f a Warrant
or Certificate of Fitness requives endorsmnent  or
assigmment on transfer. as 18 the case of & traffic
tirenge. the solicitor wili be asked to certify that tha
grantor holds a current warrant or certilieste duly
assigned  or trapsferred.  Where uo  assigrunent s
required, sgin the case of & private motor car, nothing
will be required of the solicitor.

(7} Motor Drivers’ License—tho solicitor will noi he ahht"l .

to make any inquiries in this regard.

{e} Licenses and Contracts—the Cormwration will explicitly
state in the instructions the dcenses and contracts
held by the vendor of the business which are to be
transferred to the borrower, and the necessary con-

sents to such transfors will require to be obtained by

the solicitor.
(fy Hindrance—this eondition will be eliminated entively.

(7} Restriction on Competition-—this condition will he
qualified by the addition of the words “ir so far as
the contract provides,” A copy of the contract

will be available to the solicitor preparing the security.

{(#} Subrogation—this condition will be eliminated entirely

from future instructions.

1 sugygest that the District Societies should be circularized
and wsdvised of thiz result. and asked to notify you if the
arrangernent is not being complied with by any Branch of the
Corporation from which instractions emanate.

Mr. Biss stated that a draft circuler in connection wmh re-
loases had been handed to the Solicitor of the State Advances

Corporation which would be submitted to the Board for its _

ronsideration.

It was decided to forward the report of Mr. Biss to each
distriet soviety, perticulatly drawing attention to thé last
paragraph.

The President stated that the Council was indehted to- Mr
Biss not only for his work in connection with this matter but for
all the work done by him in the interests of the New Zealand
Law Society during his term of eoffice.

Legal Aid Act, 193%.--Letters were  received  from the
Tatsuaki. Wellington, Wanganui, Auekiand. Canterbury. amd
Hamilton Socicties and tho position was then discussod at some
longth.

In reply to Mr. Johnstone's inquiry as to the tules drawn by
Mr. A, K. Corrie and by Mr. AL . Stephens, the Secrétary
reported that the rules dreafted Ly Mro Careie had Leen con-
siderod  too  cumbersome and  woers  discarded,  The Com-
mittee dealing with the mattor in [940 reported sccordimgly to
the Law Revision Committec recommending that the New
Zealand rules should be based on the English rales. Mr.
Stepbens had apparently been asked by the Law Kevision
Cormrittoe in 1940 to deaft furtler rules which were accordingly
prepared, bub the Law Socicty was not aware of this until the
latter part of lust year.

Ar. Hutehinson eeportad that the matter had been considerad
ut 1 general meeting of membors in Christehureh and had been
regardec somewhat ae'musl\ A Mpecial Commiitées had been

wsikred to lonk into the po-,moﬂ and s eeport hed boen sub-

milied {o the New Zealand Society.

The opinion of Canterbury was that there shiould be po con-
{uwsion botween what was termod the eleomesynary  schiemo
and the scheme for * assisted nersons ™
Rushcliffe report.

Memmbers thought that whilst 1 was necessary thas tho preseny
rales should be confined to purcly eleemosynury  schems, it
was also thought essential that the Ruosheliffe report should
receive consideration so that the Society should b familiar with
scheme and be prepared for any need that mmy arise.

On the motion of Mr., Hutchison it was decided that the
present Committee be asked to prepare rules if possible in time
for the Law Revision (ommittee’s mecting on the tlth April
and that the rales should apply to strietly poor persons. thet &
draft of the rules should bhe circulated Dmmediately and thab
copies should be given to representatives of the Law Society
on the Law Revision Committee.

It was alsc decided that the members of the St'mding Com-
mittee should meet Mesars. Cousins. Leicoaster and Spratt end
discuss with them the views of the (louneil,

Although the Committes had asked for a direction of the
Counuil on certein points, it was thought that the matter could

be left with the Committee and the Standing Committes to
discuss  with the Logal Aid Committee.

{(To be concluded)

LAND AND INCOME TAX PRACTICE.

Dedueticn against Profits—Division or return in proportion
10 purchases.—The position relating to rebates and division of
profits based on purchases is covered by s. 7 of the Land and
Income Tax Amendment Act, 1935, which reads ns follows :——

" {1} For the purposes of the principal Act the assessable
income of a company shall be desmed to inelude any profits
or gains grising from transactions- of the compuany with its
members which would be inciuded in its profits or gains if
those transactions were with non-mermbers, save that in
computing the assessable income of any company the Com-
missioner shall allow a3 expenses—

* (@} Any sums which represent a disrount, rebate, dividend,

. or bonus granted by the company to members or
other persons in respect of amounts paid or payable
by or to them on account of their transactions with
the company, being transactions which are takon
into account in computing the assessable income :

“(¥) Any sums which are caleulated by reference to the

said amounts or to the magnitude of the said trans-
actions and not by reference to any share or interest
in the capital of the company.

“{2) Nothing in this section shall affect the extont of the
exeraption frome ineome-tax of any co-operative company
to whicli the provisions of paragraph {(eg) of wection seventy-
eight of the principal Act . . . sre applicable.”

Fhis section of the New Zealand Income Tax Aet c'loﬂeiy fO]lUV«b
corresponding English provision (s. 31 of the Finance Act. 1933
(Gt. Brit.)) and accordingly Fope v. Bewemont, {19417 3 Al
E.R. 9, decided on the interpretation of the Tabter be(‘tzon.
would apply in determining tax lLiability.

Comments on. the above section :
COMPANY.

No amount or rate is fixed by the section at which the rebate,
digscount, or dividend is to be computed. Provided that discount
or divided is computed with relativn to the transsctions of

members or other persons. s deduction is permiwible from the
income of the company.

Date on which the rebate, discount or dividend is to be de-
clared in favour of the members or other persons. The Com-
missioner of Taxes, advises that he Is prepared to consider
applications for deduction :

The setvion applies to any

(@) Where the rebate, discount or dividend is declared payable.

to members or other persens during the income year.
{b} Where the rebate, discount or dividend is declared payable

to mermbers or other persoms after the close of annual

accounts of the year, The Comrmissioner is prepared to

allow a resscneblo time for the declaration thereof.
A copy of the rinute declaring the rvebate, discount or
dividend should be furnished together with & copy of -
the necessary adjusting book entries.

as denlt with by the
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Liability of recipient of rebate.
taxation.

{o) Individual member or viher person who makes purchases

discount or dividend for

from the compuany of goods only for his private consump-

tion and not for business purposes --no liability,

{0} Individnal mombar or other person whoe makes husiness
purcheses from the vompany sueh rebate. discount, or
dividend must be taken into account in determining his
profit or loss for taxation purposes—vide Fope v. Berw.
mons, [1041] 3 AlL E.R. o,

Interest pald at a rate in excess of rate provided by National
Expengiture Adjustment Act, 1932, --Section 3} of the National
Expenditure Adjustiment Act, 1932 ay umended by s, 84 (1) ()
of thu Mortgagors and Lesseos Rehabilitation Ack. 1936 provides «

* Bubject to the provisions of this Pars of this Aet rates of

interest pavable under wortgages ot property situated in New
Zealand snd rents payable in respeet of land or of any interest
in lend or'in respect of any building or part of a building st
situnted, payable under rontracts i force at the passing of
this Act, shall be reduced us provided in this Pars of this Act,
and vhe ratex as so reduced shndl not be increased. exvept by
leave of & competent Court.” :

Hection 28 (1) of the National Expenditure
1932, as amencled by 4 2 (1) of the Natioral Expenditure
Adjustment Amendiment Act, V2, pravides as follows -

“*Contract ' includes every binding agreement whether in
writing or not, whereby any person undertakes to puy any
interest or rent :

Adjustiment Aot

* Chattels * has the meaning given thereto by Scction two
of the Chattels I'ransfer Act. 1924,

“* Mortgage ' means any deed. memorandwn of mortgage,
instrument, or agreement wherehy security for the payment
of moneys or for the performance of any contract is granted
over land or chattels op any interest thoerein respectively :
and includes—

T {a) Any debenture or debonture stock heretofore issued
by any company curryving on business in Noew Zea-
lend, or by ALY inc orpomtgd soctety or other bady
copporate, not being a debenture or other security
of a clasg spectfied in subsection one of section forty-
five hereof: ar

Y L) Any instrument of security granted over or in ro:.-sper:t
of any pelicy for seeuring a life msurance, endow.
ment, or annuity i or

e} Any agreernent for the sale or purchase of land: or

“{d) Any customary hire-purchuse agreement within the
meaning of section fifty-seven of the Chattels
Transfer Act, 19247

1t is clear from the provizions of s 31 of the National Expendi.
ture Adjustment Act, 1832, that where the rate of inberest
payoblo undoer the debentures was resduced by such Act such
Ea,tc cennot be inereased withous the leave of @ cumpetent
‘ourt.

Any interest claimed in exvess of the statulory rate being an
illagal paywent would ba non-desductible,

SUPREME COURT PRACTICE.

Revocation of Emergancy Probate Ruies.

The attention of practitioners is Jrawn to the two following
amendments  of Lmportant omoergeney  regulations aff'et_,tm;:
practico : )

Bule 2 of the Supreme Court Emergeney Rovocation Rules,
1046 {1945 New Zealand Gazehte, 334). 1s as follows i—-

* Raule 533ipn of the Code of Civil Procadure set forth in the
second Schedule to the Judicature Aet. 1908, as epacted by
the Supreme Court Ewnergency Rales, 19380, and amended by
the Supreme Court Emergency Rules, 1940, and Rule 331ek
of the said Code as enacted by the Supreme Court Mmergency
Rules, 183%, are revokod.””

Under R. 3 the Supreme Court Emergency Rules, 1039, and

the Suprame Court Iinergeney Rules, 1040, are conseguentially
revokerl.

These rules provided that. upon any appliestion to the
Supreme Court for 4 grant of probate or letters of administration
ur for re-sealing of probate or lefters of adininistration, an
affidavit was to be filed as to whether or not the applicant,
and the decessed person were alien enemies.  1f alien enemies,
then tbe consent of the Aitorney-General to the application
had to be filed.

Additional clauses by the executor or adminisirator were
requirod in the affidavits supporting the application.

As from March' 20, 1046, these clauses are no
NeCcessary.

longrer

EXECUTORS AND TRUSTEES

Distributicn to Enamies of Trust Property.

It is provided by the Enemy Property Emergency Regula-
tiong, 1839, Amendment No. 5 (Serial No, 1846/30), as follows (—
* No exeoutor, administrator, or trustee of the estate of any
deceased person shall, without the written comsent of the

Attorney-General, distribute or pay any part of the asssis or
prooeedb of that estate to any heneflmar} or craditor who is an
cnemy, or to any persen on s behalfl”

RULES AND REGULATIONS

Orehard and Garden DPiseases Aet Extensien Order,
{Orchard and Garden Diseases Act, 1928.) No, 1946/15,

Labour Legislation Suspension Orders revoked. (Labour Legisla.
tion Emergency Regulations, 1940). No. 1946/16.

Wool Board Election Regulaiions, 1946. (Wool Industry Act,
1944.)  No. 1048/17. .

Local Authborities (Temporary Housing) Emergency Regulations,
1944, Amendment No. 1. (Emergency Regulations Act, 1939.)
No. 1946/18.

Education Board Grants Regulations, 1946.
1814.) No. [946/19. _

Post-primary Schoo! Grants Regulations, 1946.
1914.) No. 1946/20.

Poisons (General) Regulations, 1937, Amendment No. 5.
Act,'1934.) No. 1946/21.

Economic Stabilization Emergency Regulations, 1942, Amend-
mopt No, 8. (Mmergeney Regulations, Act 1930.)  No,
194622

1948.

(Education Act,
(Edueation Act.

{Poisons

Empioyment (Informatwn) Regulations, 1846.
Act, 1045.} No. 1946/23

Seeial Seeurity (La.bnta.tory Diagnostic Services) Regulations,
1946, (Nocial Security Act, 1938.) No. 1946;24,

Dangerous Drugs Order, 1946, No. 1. (Dangerous Drugs Aet,
1927} No. 1046/25.

Employment Orders Revoeation Order, 1948. (Industrial Man-
power KEmergency Begulations, 1944.) No. 1946/26.
Lemon Marketing Regulations, 1946. (Marketing Act,
and the Agricultyre (Emergency Powers) Act, L%c&}

1946 /27

Breadmaking Revocation Notice, 1946, {(Supply Control
Emergency Regulations, 1939, Amendment Neo. L). No.
1046/28,

Banking Emergency Regulatmns, 1942, Amendment No. 1.
(Emergency Regulations Act, 1939.) _\o 194629,

Enemy Property Emergency Hegulations, 1939, Amendment
No. 5. (Emergency Regulaticns Act, 1939.) No. 1948/30.

‘(Employment

1936,
Na.
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IN YOUR ARMCHAIR-AND MINE.

By SORIBLEX.

This Imp.—In the shoulder-references in Part I of
the Evidence Amendment Act, 1943, the statuie of
1928 which that Part reproduces section by section
I« referred to ax = (Imp.).” What is the reason or the
purpose for such a reference ¢ 1f it means  lmperial.”
it is wrong : there is no Imperial Parliament, and there
Is no source ol legislation for the whole ¥myire. The
compiler of our statutes must know his Statute of
Westminster which is the last statute that can ever have
anmy * Imperial 7 significance. The reference is all the
more incorrect as s 7 of the so called * Tmp.”" statute
declares that it " shall not extend to Scotland or
Northern freland.””  Why. therefore, * Imp.” as re-
ferable to a statute operating exciusively in Engiand
{and Wales) ¢ It ix time this nonsense dlh.tppemed
from our statute-book, and that the use of = Imp.”
is restricted by our iemslators to malignant little devils
or wicked spirits in which sense we “could the better
nndusta;nd . Caesar was dignified by heing described
as " imperiall’” but oven this word (that once hadl

majesty about it) Jost face when it came to be applied,

to & miniature beard.

Rewards in Heaven.—The projected rules under the
lwgal Aid Act. 1934, draw atlention to the fact that in
this Dominion a large amount of work is performed
v practitioners for poor persons who pay no fees
or very inadequate cnes. This position applies particu-
larly to cases under the Destitute Persons Act, 1910,
and in a less degree to other branches of matrimonial
and weifare work.,  According to one story related to
Seriblex. these ill-rewarded cfforts are not always
without appreciation, even if the method of expressing
it takes a swprising form.  In this instance, the
client was o middle-agod, harassed little woman whose
husband had deserted her and her six children for
parts unknown. This was hefore the present era when
such a woman occupies a high place in the pension
scheme of things. Her complaint was that a neighbour,
mealiciously-inclined as neighbours often are, had
siandered her to the local hospital relief officer, with the
result that he had accepted the neighbour’s version of
her mede of living in preferencve to her own and had
in consequence deprived her of the small benefits which
she had received by way of hospital and charitable
maintenance. After several interviews and a great deal
of correspondence, the practitioner finally convinced
the relief officer that information upon which he had
scted was unreliable and defamatory, and the benefits
were restored. On the morning after the glad ticdings
had heen conveyed to the impoverished client, she
arrived at his walting-room accompanied by her eldest
daughter, a girl of about fifteen. ** We have talked
this matter over,” she said, when the spate of her thanks
had subsided. ** We are not able to pay you, as you
know. but if anything crops up in the future we have
all agreed on this—you are to be the family solicitor.”

Professorial Meaning.—In a learned and lengthy
discourse upon * Language and the Law,’’ now in its
fourth instabment in the Law Quarterly Is'emew (October,

- 1945), Professor Glanville Williams, Ph.D., deals with
the ““ proper ’’ meaning of words, Scientifica.lly speak-

ing, he contends, words have no true or proper meaning,
except in two senses, There is first the ordinary or.
commonly accepted meaning which words have, and
then there is the special meaning of a word which a
particular person who uses it may assign to it here,
the " proper’ meaning of the word for his purpose
hecomes the assigned meaning. * The ordinary mean-
ing need not be current among the community as a
whole : it may be confined to a particular section of
the community, sach as educated persoms, business wen,
scientists or lowyers.” What, it may be asked, is the.
meaning which the reader is asked to give to the words
which Seriblex has ventured to put in italics. In
their ordinary sense, they appear to exclude lawyers
from that particular section which consists of educated
persons. Do they have some assigned meaning which
Dr. Williams considers thus becomes therefore their
" proper ' meaning, Businessmen can look after them-
selves, and generally do; and, in this atomic age, so do
scientists. But, as it is important that we should be
regarded as fisting into the section which includes
educated persons, the only course is to rely upon the
noscitur a sociis rule of inter pretation and throw our-
selves upon the mercy of the Court.

Non-access in Divorce.—-Section 15 of the Evidence
Amendment Act, 1945, provides that in -any pro-
ceedings, whether civil or criminal, either of two spouses
may give evidence proving or tending to prove that the
spouses did not have sexual relations with each other
at any particular time, notwithstanding the evidence
would tend to show that any child born to the wife
during marriage was lllegitmmte In this instance,
New Zealand has lagged behind Tasmania which
passed similar legislation in 1943, but is in advance of
Canada, where similar leglslatmn is now being p
moted. Apparently, however, the remarks of bm;th J
did not pass unobserved, for in Lambie v. Lambic
[1942] N. £ L.R. 60, he said —

1 confess that the sight of the parties sitting in Court
unable to give evidence bhut unable at times to prevent the
play of their real emoctions upon their features evoked in my
mind & sense of frustration. I thought the truth could have
been much more readily ascertained if the parties had been
allowed to go into the witness-box, and it is worthy of note
that Lord Birkenhead himself allowed them to de so in Gaskdll -
v. Gaskill, [1921] P. 425,

In Hare v, Hare, [1943] 2 D.L.R. 215, Urquhazt, J.,
held that evidence that a husband was on war service
in England while his wife continued to reside in Canada
was not adequate to prove non-aceess by him, as he
might have slipped home by bomber plane during his-
week-end leave. The emphasis which this case laid -

upon the task of proving non-access by independent.

evidence is one of the grounds upon which the Ontaric
Commissioners. on Uniformity of Legislation have now -
recommended the abolition of the rule in. Hussell v. -
Russell. 'Their report claims that the rule, in its applica-
tion to suits for dissolution of marriage, was. mis-
understood and wrongly applied in this case—a view
that many Judges of single instance have obvmusly
thought but hesitated to express.
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1. Land Transfer.— Both Faecutors deceased—Vesting of lund
i New Aresteey dody appointed by Deed-— Procedure for (om-
pletion of Title.

Questron : A, died in 1925 registered proprietor of & parcel
of land under the Leaod Transfer Act, 1913, He appointed
B, and C, his executors, who at present appear on she Register
Book ns proprietors by transmission.  B. died in 1835 and C.
has now Just died. By Al will ). has aothority to nppoint
new trustees in the circumstandes which have arisen and hes
duly appointed E. and F. trustees by deed. I am quite satis-
fied that the deed of sppointment of new trustees is in order
bat having regard to = 30 (4) (6) of the Trustee Act, 1908,
should be pleased it you would inform: me how I can procure
E. and F. registered proprietors of the land.

Axgwrr : The provision of the Trustee Act cited (s, 80 (4) (b) ),
- prevents B. and F. from applying by transmission, for the legal
estate in fee silaple hus not vested in them by operation of law :

Public Trustee v, Registrar-tieneral of Land, [1927] N.Z.L.R.
339,

But {sabjest to registralion) the legal estate has vested in
C.'s executor, if he left obe: = 4 of the Administration Act,
YOus, M Halshury's Laws of Englond, 2nd Ed., 168, Baird's
- Real Property. 70, 71, Therefore. if C. has left an executor,
the proper vourse is for the executor o apply by trensmission,

and then to transfer simultaneously to E. and F., who are

entitled to call for a transfer of the legal estate in fee simple.
If C. has no exccutor, then a vesting order by the Supreme
Court will be necessary.
X1

2. Land Tl'ansfer.--'—:‘«[orrgagc — Mortgagee Purchaser ai Regia-
trar’s Sale—Mortgagee dying before Registrar executes Transfer.

QuesTioN : M. is the registered mortgagee of A., and about
three years ago duly exercised power of sale through the Registrar
of the Supreme Court. M. was the highest bidder at the sale
and became the purchaser, but omitted to get a transfer from the
Hegistrar. M. is now dead and E. is his execotrix under his will,
which hag just been proved. How can title to the fee simple

-be obtained T Can the Registrar now transfer to M. and the

transfer be foliowed up by a transmission in favour of B, in the
nsusl manner ? : :

Axswer : The Registrar cannot now transfer to M., as a transfer
to & dead person is & nuility. The Registrar should execute &
transfer in favour of E., the executrix of M. E., as the legal
personal represeotative of M. who, as soch, merely stands m
the shoes of M.: Jfn re Mangatuineba Izc No. 2, {1913) 33
NZLTR, 23, 41, :

X1.

3. Vendor and Purchaser.— Land Sales—Option fo purchase
Land at  Valuation created by Will— Whether exercise requires
Consent of Lawl Sales Court.

Qurstion ¢ Deceased’s will reads: *"In the division of my
estate amongst my children my sons shell have the option of
purchasing either jointly or asg tenants-in-common my free-
hoid farm or such part or parts thereof as such sons shall agree
with oy trustees so to purchese.” It is further provided that
tho price is to be fixed av valiation to be made in mannoer set
out in the will.  Deceased left two sons and each son intends
purchasing half of deceased’s farm in manner provided as
aforesaid.  Is the consent of the Land Sales Couxt necessary ?
19 exemption under s. 43 (2) (f) of the Land Sales Act applicable ?

AxswEr ¢ Section 43 (2} (f) does not appear applicable, and the
consent of the Land Sales Court appears necessary.

TUntil the contracts of sale are entered into, the two sons
would have no eguiteble estate in any specific parcel of land,
and thereforc the trensfers would not be to beneficiaries of lard
to which they are entitled under & will. The case of Com-
misstoner of Stamp Duties v, Schultz, [1934] N.Z.L.R. 652, ma,
be cited in support of this opinion. X1
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4. Land Transfer.—Tronsfer to Tenants-in-common withont

ight of Partition-—Whether Registrable,

QCHSTION : A, proposes fo transfer a small parcel of land to
B. and C. as tenants.in-common in equal shares, without righe
of partition. Is this permissible * The land is under the
Land Transfer Act. The reason for the transfer in this form
s that there is an artesian well on the land which serves the
propertios of B. and C.

ANswER @ Tt is considered that this could not be done, and that
no District Registrar would register such & transfer in view of
the provisions of Part XIII of the Property Law Act, 1908.
The right to partition which dates back to the reign of Henry
VIII, appears to be inherent in every tenancy-in-common,
and novel estates and interests in land cannot be created at
the whim of landowners. A transfer to ftenants-in-common
without the right of partition would appear to be an attempt
to oust the jurisdiction of the Supreme Court.

It is considered that A. shonld transfer one half of the parcet
of land to B. and the other half to €. and that B. and C. should
execute mutual grants of water rights, In other words follow
the custom of conveyancers in cresting party walle X1.

9. Land Transfer.—Land held under Long-term Agreement for
Sale and Purchase—Purchase Price poid dut . Vender missing—
Procedure for Acguisition of Title by Purchaser.

QuesTIoN : My client has been in possession of a parcel of land
transfer land for many years under an agreement for sale and
purchase, but has neglected to obtain a title from the registered
proprietor the vendor, who is now not available, he is probably
dead, tut if alive his whereabouts are unknown. How can
my client chiain title *  Will the consent of the Land Sales
Court be necessary ¢ :

AxgwER : The only way to obtain title is to petition the Supreme
Court for a vesting order under the Trustee Act. 1908 : In re
Park, (18907} 10 G.L.B. i1, In re Chrystall, {1803) 22 N.Z.L.R.
1007.

The consent of the Land Sales Court will not be necessary,
as the question vbviously refers to a transaction entered inio
long betore the coming into operation of the Land Sales Act,
1943, : AlL
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