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DIPLOMATIC IMMUNITY FROM COURT PROCESS: 
RESIDENT FOREIGN LEGATIONS. 

I 
X the last few wars, WC hate witnessed the com- 
mencement by forelgn governments of the practice ~1’ ‘“‘. - 

We commence with the Diplomatic Privileges Act, 

of estabbshing in the Dominion ww&ted ministers 
1706 (i Anne, c. 12) (3 Halsbury’a Com$ete ,Staiutis 

and their staffa:. R,ecent,ly, too, we have observed the 
of England, 503), which is exprw& to be “ An Act 
for preserving the Privileges of Ambaersdors and other 

increase in number of these legations, whose members 
enjoy an unusuirl and hith&o-unobserved immunity 

publiok Ministers of Foreign Prinoee and States.” 
This Act was passed, &B ita preamble indicates, ils the 

from the jurisdiction of the Court.n in our midst. result of the seizure and imprisonment of Matueof, 
The quest.ion of the privileged position of resident the Czar’s ambassador, by taking him out of his coach 

ministers and t,heir staffs in respect of criminal and and putting him in 8, debtor’s prison, and d,etsining 
rSl proceedings must, sooner or later be considered him there in custody for several hours “ in contempt 
bv some practitioners. In fact, already the matter has of the protection granted by her Majesty contrary 
a&en in relation to the summoning of a member of to the law of nations and in prejudice of the rights 
a legation staff a*8 a witness in criminal and civil pro- and privileges which ambassadors and other public 
ceedings. The other day, as it happened, a milititry ministers authorized and received have at all times 
attachi: of 5 foreign legation, having titnessed &running- been thereby possessed of and ought to be kept, sacred ” : 
down accident, was, inadvertently, served with a 888 The MU&OWY Ambassador’s (me., (i700) IO Mod. 
subpoera to give evidence at the hearmg of the resultiig Rep. 4 ; 88 EX 598, where it was held that neither an 
action for damages. He declined to attend, %s he claimed ambassador nor any of his t&n c&n be prosecuted 
privilege, its it was his duty to do. The purpose of this for any debt or contract in the Courts of the kingdom 
article is t.o examine the extent of the privilege attach- in which he is sent to reside. 
ing to ambassadors or diplomatic agents, in which By s. 3 it is enacted, 
tenm resident ministers and char&s d’affaires are 
conveniently comprehended. 

All writs and processes theA shell St J.ny time bercaftar be 
N d forth or prosecuted abersby the pmm Of sny &lnbssx&dar 
07 other pubiick minister of my foreign prime or &.te 

I.-THE Soc~ces OF II,I.WUNITY. authorized and received &4 Juob by her Majesty her heirs or 

“ The rules of international lw~,” says Sir William 
BuccelBom or the domestick or domestick eerv&ra Of my BUOh 
ambaFascLx or other publick minister m&y be *“YJst.ad or 

Holdsworth in the title “ Constit,utional Law ” in imprieoned or hLY or their gooda and rhattds may be dis- 

6 H&bury’s Lam qfEn&md, 2nd Ed., p. 504, para. 623, 
trained seized or attached abd be deemed and adjudged to 

“ are part of the law of England, but only in so far as 
be utterly nu” am3 void to all intents cotiructionJ &WI 

they o&11 be proved, by legislation, judicial decision, 
purponas wbatsow*r. 

or established usage, to have been received into English 
And s. 4 provides, 

law.” 
And in case any preen or persana stmu presume 

A consensne of intem&ional jurists, even if unani- 
to Yue forth or proaeoute &ny such writ or proceav a”& pemr, 
PaId pemn8 ““d all attomeye Pad Bolliobors prosecuting 

moue, does not make a rule of internation& law a part lmd solliciting m such C&88 and all offi&?m executing any such 

of the law of England : West Rand Centml C&k3 Mining writ or prooaae *hall be dewled “d&U”i Of the 

Co. v. The King, [1905] 2 K.B. 391, 407; because 
laws of nations and disturbers of the pub,iek repose and 

such a conseosw may point only to what ought to be 
akdl suffer such pains penalties srd corporal punishment 

fit to be imposad and inflicted. 
recognized, not to what is recognized&e binding betwan 
nations. ‘To the extent that rules of international law 

1n T& Amzone, (injnz), Sleaser, L.J., said that he 

are part of English law, they are applied by the Court8 
did not know if any attorney has ever been corporally 

in ?jew Zealand, 80 long as they are not in conflict 
punished under the statute for such proceedings. It 

with an Act of Parliament, or a rule of common law. 
may well be, he added, that, in a certain view, the 

We propose, therefore, to consider the rules of inter- 
attorneyr in the c&se then before their Lordships, were 

nrttionnl law relative to resident foreign ministers and 
in peril of receiving such punishment, but they had not 

their staffs, in the light of those principles. 
to adjudicate upon that point. 

Fir& of all, we turn to legislation. 
The statute does not add anything to the lttw by its 

aubeequent aectiona. Section 5 providea that traders- 
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and persons whom it enumerates .as the subjects of diplomatic envoy and his suite from criminal prooess, 
future Orders in Council to which and to whom it will 
be applied. 

excludes the jurisdiction over the dead body of any 
member of an itmbassador’s suite ” : see 60 SoSolicitors’ 
Journal (London), 285. 

The enterritoriality which must be granted to 
diplomatic envoys bv the municipal laws of nil the 
members of the f&ily of nations ia based on t,he 
necessity that. envoys must, for the purpose of fulfilling 
their duties be independent of the jurisdiction, the 
cont,rol. and the like, of the receiving State. Esterritori- 
alit!ity. & t.his as in every case, is a fiction only, for 
:iiriomatie envoys are -ti realitv not, without,, hot. 
.w&hin, the territories of the receiv”ins States. The tam 
“ aterritoriality ” is nevertheless valuable, becauw 
it demonst.rates that envoys must,, in most respects, 
be treated as though they were not within the territo? 
of the receiving St.ates : see I 0ppenheim~‘s intermtioml 
Law, 5th Ed., p. 619, para. 389. The so-called 
aterritoriality of diplomaric agents is given practical 
form in a body of privileges and immun$es oonfwred 
by the comit.y of nations, by common law. and by 
statute. 

The inviolsbilita of the person of an ambassador 
is the source of hx exempt.ion from the local oriminal 
and civil jurisdictions : for the offence committed by 
any person who Fiolates any privilege conferred on t,he 
diplomatic representatives of anv foreign countn-, 
see Stephen’s Digest of the Crim&d Lm, 5th Ed., 
Arts. 100, 101. The right attaches to the @vile& 
przon from t,he moment that he has set foot in the 
country to which he is sent, if previous notice of his 
mission has been imparted to the Government of the 
receiving St&e : and extends over the time so far as 
the State to which he is accredited is concernedi over 
the time occuaied bv him in his arrival. his SOKXXU. 

Both under the common law, t>nd under the Dipiomatic 
Privileges Set, 1708, a diplom&ic agent accredited to 
t,he Crown by a foreign State is absolutely privileged 
from being sued in our Courts. and snq‘ writ, issued sgamzt 
hinr is absolutelg null and void. 

Some writers comider that, except, for the purposes 
of such adminivtrstive and police regulations 11s have 
been, ment,ioned, t.he oonsent, of B diplomat,ic ayent is 
required for the exercise of all local jwisdiction. and 
that consequently it can only assert itself in so far xs 
he ip willing to conform t,o its rules in non-contentious 
maVuersl or when he hns chosen to plead the action, 
or to bring one himself. In cases of the I:atter kind, 
he consents t,o the effects of ain sotion in so far as they 
do not. interfere with his personal liberty> or with the 
property exempted by oirt,ue of his office,. In other 
matters, according to this view, he is subject, to t.he 
laws of his own State, and satisfaction of olaims upon 
him, of whatever kind they msy be, can only be obtained, 
either by a,pplication t,hrough the governmeut to which 
he is accredited t*o his own sovereign, or by having 
recourse to the courts of his own countr\- : lfa,Zl’r 
Intcrnntiod Law, 5th Ed. 174. 

In In me Republic oj Bolivia &zplrploration. S’yndicare, 
Ltd.. [I9141 1 Ch. 139, A&bury, J., said that v;het,her 
diplomatic privileges ~8x1 be waived is a po,iut of oon- 
siderable difficulty. The privilege of a resident, minister 
of a foreign government i,s ‘co have his person sacred 
and free from arrest, not on his own aacorn& but on 
account of those he represent,s ; and this arise; from 
the necessity of the thing, t,hat nations m&v have inter- 

and his depart&. ” 

The imnxuuity also extends a,nd con+&mes for 
such period after his reoa!l as is reasonably necessa.ry 
for the winding-up of his official businew and 
private affairs. The fact that his successor enters 
upon his official duties before the termination of thia 
reasonable period does not affect the immunity : 
Musum Bey v. Gadhan, (1894) 2 Q.B. 352. We learn, 
however, that a diplomat,ic agent cannot expect to 
enjoy inviolability when he commits an illegal act 
necessitating the immediate application of personal 
restraint, apart from legal prooess ; for instance, if 
curiosity induced him to break t,hrough the cordon of 
police drawn around B burning building, or if he 
exceeded the limit of speed when motoring on a highwav 
or through the streets (see the oases quoted in Fads 
Practice of Diplomacy). “ It may be generally said 
that the condition of his personal inviolability 1s the 
correctness of his own conduct, just as if he were a 
private individual ” : 1 S&w’s Diplomatic Practice, 243 

-. 
course with one another 111 the same manner as privaw 
persons, when they cannot meet themselves. As Talbot, 
L.C., said in Barhuit’e Cam, (1737) Gas. t. T&b. 281, 
25 E.E. 777, ‘. 

I f  the foundation of thi.? privilege is for thi; sake of the 
prince by dlhom an amba~%uior k ?em, and for ulo s&k0 Of 
the business he is to do, it is imposJible that, he car, Ielio”*lCe 
such privilege and protection ; for, by his hoing thwwn into 
primI, the businese must inevitabiy suffer. 

This psssage, as A&bury, J., said, at p, 144, though 
only a dictum, as Barbuit was not in fact a public 
minister, is of very great weight. His Lordship went on 
to examine the sxthorities. He referred in detail to 
Musurus Bey v. Gadban, [1894] 1 Q.B. 533, 2 Q.B. 352, 
where it w&s stated by the Court of Appeal that not. 
only hsd the Courts no jurisdiction to entertain an 
action against a diplomatic agent., but the vrit itself 
was null and void, and its issue w&s a breaoh of the 
Diplomatic Privileges Ace, 1707, to which we have 
already referred. In his judgment in Fisher v. 
Beam. (18331 2 Cr. & M. 240. 242. 243. Bsvlev. B.. 

I f  the diplomatic agent commits an ordinary crime, s&i& of dhe phvilege of a membkr of k dip&n;& staff I 
he cannot be arrested or tried or punished by the loos1 “ The privilege is not the privilege of the servant, 
Courts. 4 curious claim on the ground of diplomatic but of the ambassador.” The decision does not touch 
immunity from the local criminal jurisdioti,on was made 
in 1916, in $he zse of the first secretary of the Italian 

the question of waiver by a privileged person. Astbury, 
J., came to the following conolus~on in the Republic of 

Embassy in England, who was found shot in the bedroom Bolivia case, at p. 156 : 
of a London hotel. It was prima facie the duty of the 
local coroner to hold an inquest into the e&use of death, 

It Jecms to me that both St common i&W and Dnder the 
statute pipLmntia Privilegea AD&, 1708] ail writs sga*irist 

but the Italian ambassador appears to heve objected. foreign publio minibterJ ecowxlited to the court of this 
As the jurisdiction of the coroner in such a case is country are absoi”tely **u and void, &ml that if and 80 far 

clearly criminal, it is pointed out) that *‘the well- 
&z waiver of alat diphnatic privilege is possme it must be 

a&led rule of international law, which exempta a 
eonfined to cm** of SDrnO very spooifd nature, as %VraS the c&a0 
in T~ylm V. Bent (14 C.B. 487) It seems to me 
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MOTOR COLLISIONS WITH OVERTAKEN 
PEDESTRIANS. 

Law and Usage: A Reply. 

This article is by wa~v of m&king some comment* on 
the article. under this title. by my friend J%. R. T. Dixon, 

8s ” the cuatoul .‘j : also that the statement in Betian 

appearing in t,bis Jorxnn~, ante p. 47. 
should be limited in it6 application to the usage for 
” vehicles and horses ” (sic) : further that in any case 

Nr. Dixon divides his article into t,wo parts : (a) the & usage so little noted by legal authorit,& in the country 
obiiga.tions of pedestrians walking along a road ; and of its origins would be unlikely to have (receive) judicial 
(h) the obli@ions of motorists towards such pedestrians. effect, in this country j and considers that the adopt.ioa 
The present art,icle deals mainly with nhat Xr. Dixon here of the custom may proie posit,ively dangerous on 
has to ssy under topic (0). Hi CommenOeS by referring road bends> and cnttiws. 
to Reg. 25 of t,hc Traffic Regulations, 1936 (Serial ;\Ir. Dixon goes on to acknowledge that the oustom, 
so. !936/86) which imposes on 8 pedestrian the ohliga- as set out in Rewz, is referred to by Sir Michael Myers, 
tion to keep to Dhe footpath as much &s is practicable Cl., in Coc$w v. S?/me8, [I9291 G.L.R. 463. There the 
where ” a reasonably adequate footpath is available ” ; learned Chief Justice found it unnecessary to determine 
and he then refers to para. (n) of the Sew Zealand whether the rule operated in ?jew Zealand; stated 
&xl Cod@; where it. provides, as regards pedestriitns, that the rule was little known here, and considered it 
that ” where no footpath is available keep to the edge 
of the roadway, and, if you have a reasonably clear view 

desirabk to ieave t,he que’stion open. until it expressly 
arrxe. 

ahead, keep to your right of the roadway,” which Code, 
however, as he spates, has not any legal effect : compare 

,111 what, is au addendum to his article. 5ti:. Dixon 

t.be partial legal consequonoe of the ‘English Highway 
refers also to tube recent case of Rym v. McDaald, 

Code issued under s. 46 of the itoad Traffic Act, 1930 
Lane Y. McDunaZd, [1946] N.Z.L.R. 113, where the 

(En&) : Xahqfy and D&on% Road W&fic Acta, 
rule as to led horses was discussed by Blair, 3.: a rule 
similar to the custom 8s to pedestrians. I shall refer 

and Orders. 2nd Ed., 1936, 83. to this decision later, as to t,hat rule aa to led horses : 
.Mr. Dixon t&n refers to the statement in Bewn’8 but here it should be noted that Blair, J., mentions, 

Lcw of A’qligence, 4th Ed., 684, that, in England, &o, the custom, as to pedestrians. He s&id, at p. 116, 
” the custom, or law of the road, is that foot “ It is now commonly advocated that when pedestrians 
passengers take the right-hand ” side of the road, “ and are walking along a road St night time they should 
this is judicially recognized without proof” : he states walk on the off side of the road? because by doing 80 
that he cannot find any other refrxence to this custom they then face approaching traffic and can keep out 
or law of the road ! which I refer to hereafter, for brevit,y, of its way.” 
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It i8 submitted that t.he custom, in England, as set 
out in Becen is conectly stated that it applies to 
pedestrians walking along n road, and that it is a 
custom based on sound common sense. Myers~ C.J., 
does not question its existence (in England) in Cooper 
Y. ~5~y:?/ma (.m~~rn). Blair, J., also, in Kyan’s case (supra) 
recognizes t,he custom, (but, says; ~8 to walking at night) 
although it would not srem to bo so limited. The 
matom. to the extent of my research, is supported, 
;&a, by tbn following : 

(u) Cihhs’ (,!lolhion~s ini. Land, ltlr Ed., 119. After 
referring to t,hc custom. or rule of the road, t,hat vehicles 
keep t’o the Ieft (in New Zealnnd this duty is imposed 
by Kegs. 14 (1). 22 (2) and 25 (1) of the Traffic Regula- 
tions. 1936). the author statues. cc The pedesbrian. on 
t~he other band, in obnerving custom, walks on, the right, 
or off: side of the road. The origin of both these cust,oms 
must be sought in the ~rxarmers and eustomn of OUT 
foref&tbow it, seems probable that, 
with the development of veb~cular traffic. driver:: 
uiopteri t,hc left&ba:id side out of respect for t,he ~uston 
of those on foot. who already frequented the high,wa.ya~ 
trl this mummer the pedestrian would scquire a sense oi 
sccurit,.y in t,he knowledge that overtaking vehiciex 
would approwb from behind upon that part of the 
lo;~dw&y which he himself left, free.” 

(7,) Oii,~hmL’~s Lw: oJ Horses, 6th Ed., 190S, 30, 
wimrc. itfter referrir~ to the customary r&v of driving, 
it is stated, “ 10 is customary for foot, psssengers to 
bake t,br right-hand aide ” of the road. 

(c) The esistencc of t,he custom in England is recog- 
nized ky being embodied in cl. 89 of the Highway Code, 
thus. ‘. Sever walk along the carriage way where there 
is it pavement or suitable footpath. If  there is no 
foot@11 it, is generally be&r to wslk on the right, of 
thr csir%ge wily $0 a8 to face oncolning traffic.” It is 
interesting to not,e> nlro. that tbe custom is observed 
in America, except t,h,2t, as the d+ing rule, there, is 
to keep to the right, the foot. pa;ssenger keeps to the 
left : 19 Enc?/c@xuxlia Briltr,nico, 14th Ed., 632. 
In South Australia the custom is embodied in 6. i2S (1) 
of the Road Traffic Aat, 1934-36> and the wisdom of 
this stiurutory provieion is thus expressed by Richards, 
J,, in Corrd v. Thomas, [1939] S.A.S.%. 39, 45, “The 
se&on was. obviously, meant for the safety of the 
pedestrian. It contemplat,es that he will be waking 
so 5s to fwe. and so be able to feel vehicolar traffic 
which might place him in danger. For practical 
T‘BRSOIIS vehicles frequently have to be driven off the 
ordinary track. for example, in order to avoid other 
traffic or something lying on the track, or in order to 
approach premises abut,ting on the road. B pedestrian 
would be in such circumstances be in dager although 
walking outside the usual track on his left-hand side.” 

-__ 

The custom obviously accords with sound common 
jen~e. The pedestrian, both by da,y and by night, 
:an protict himself best by being on the right and 
‘acing oncoming traffic, even at bends %nd at cuttings. 
In any wse, at bends, &c., the pedestrian would be 
xposed to greater danger if he a&cd on t,he left, 
with vehicles approaching him from behind. A good 
best of the wisdom of the custom is t.o take the caise of 
ib deaf pedestrian. lf he walked on t,he left; he could 
rosily be i’un down from behind. By observing the 
custom, and wG.ing on the right, ho c&n protwt bim- 
self; by day by observing oncoming vehicles : and by 
night by observing t,heir lights. 

Apart from country roads without foot,p,ztbs, almost, 
every city a,nd towr. in Sew Zealand has its narrow 
roads and lanes; where there is no footpath provision, 
and used both by vehicles and pedestrians. 

Hence. where there is not a “reasonably adequate 
footpat,h ” (I&g. 27 of t,he Traffic %@stions, 1936), 
it ia snbmitted that the custom. in Englad, now 
embodied there in cl. S9 of the Higiwo!/ Code, and in 
part recognized by th Xi5 IZond Code, should receive 
jndicial recognition in Xsw %eal;a.~~d, when ihe point 
arises for decision, here. 

With regard to li’yan’s case (.g?rpm), Hr. Dixon 
considers it is unlikely that the usage referred to by 
Blair. J.. there has any application 111 Xew Zealand, 
by reitson of s. 4 (1) of the Police Offences Act,. 1927 ; 
see his article, ante, p. 49. With respect, it is submitted 
that this staMory provision does not dieplace t.he, 
custom, or rule of the road, that horses which are led 
are to be kept, to t,hc right-hand side of t,he road. That 
statut,ory provision is concerned with any persoo 
“who ndos any anin&” and is, I submit: rastricted 
merely t.o a person who is riding, s”>-: a horse; a-ithout. 
more, on ;a Fad, when the obiigatlon undzr that pro- 
vision is to keep to the left. The statutory provision is 
note, ” who rides, any animal. 01‘ who rides any animal 
and lends another animsl.” 

As stated in Charlmmrlh’~ L,nv: of .Vegligencr, 
quoted by Blair. .J.; in Byan’s case. at p. 116_ “The 
rule of the road as to led horses or other animals is 
different, from the rule applicable to &&a or driven 
horses or vehicles.” And a led horse means not merely 
a horse without a. rider b&g led, but also a horse led 
by the rider of another horse ; and where that is the 
case t,he custom is to keep to the right or off side, in 
order t.o enable the man who is leading the horse to 
control it bet&r in passing other occupants of t,he 
highway : 23 HicMmry’.s Latm of ,%gZand, 2nd Ed., 636, 
note (a). In Ryan’s ease, it is submit.ted, the custom 
appliad because, there; a rider on a horse R&S le&iog 
another horse, and s. 4 (1) (a) of the Police Offencea 
Act, would have no application to those facts. 

- -..__ 

Commentary on the above Reply. 

By R. T. DIXO?~ 

I have been invited by the Editor to make any 
desired comment in the light of the foregoing criticizm 
by my friend, Xr. C. C. Chalmers. In view of the -?ery 
deep respeot in which I hold the knowledge possessed 
by Mr. Chalmers of litw in ganeral and traffic lav in 
pitrticular, [ have re-read the origin&l article, referred 

to the nuthorities mentioned by him, and made further 
search. 

There appear to be three questions at issue between 
us-namely, (a) is there a judicially recognized custom 
(or more correctly, usage) in England requiring pedes. 
triana to keep to the right in making along the roti : 



NO-SURVIVORSHIP TITLE, 
Application t3 Supreme Court for Sanction of Trans- 

mission by Survivorship and Transfer to new Trustee. 

By E. c. QDAXS, LLX. 

The So-surrivorship provisions are contained in 
6s. 131-134 of the Land Twnsfer Act. 1915 : a;s to these, 
see IIL re Dennista md HI&~. [1910] X.%.L.l’.. 255; 
and the art.icle in (1941) 15 NEW ZE~L&ND LAG .JOURS.~L 
137, explaining the law and procedure applicable. 

In the following precedents the trusters of E.F., 
who died many years ago, pur+ased a familv home 
subject to t,he trusts of the will, and the land l’s under 
the Land Transfer Act. The purpose in having the 
words “ Xo Survirorship ” inserted in the transfer t,o 
them~was to guard against, the possibility of one trustee 
dying and the survivor committing devmlavit to the 
detriment of the remainderman. One trustee was 
the surviving spouse of test&or, and the writer, has 
often thought that There the surviving spouse has 
beneficially only a Limited interest in the trust estate, 
it is not prudent that he or she should be one of the 
trustees. 

The case just cited (which is the latest New Zealand 
authority on the point) shows that the consent of the 
Court is m!cessary to the tr?n,smission by way ofsuvivor- 

- 
ship, a.5 meli as to the transfer t,o the new trustee. 
Previous to this c.ase the Land Transfer DeDitrtment 
did not consider t,hat t.he consent of the Court was 
necessary t,o a transmission by w-a.~ of survivor&p. 
In this respect: however, the ?iew South Wales Court 
has recently decided similarly to our Supreme Court, 
and curiously enough J~L us Demiston and Hudson 
(supra) does not appear to have been cited to the 
Xe:ew Sout,h Wales Court; which nevverthel,ess examines 
and criticizes all other Xcw Zealand cases dealing with 
no-survivorship Land Transfer Tit,les. With this 
critic&m the writer of this article respectfullv agrees. 
The recent New South Wn!es case referred to”& ,I% 1” 
Robertson; (1943) 44 X.S.W. S.R. 10,3. 

In the followirg prece&nts the registration of the 
transfer from A.B.. (the surriving trustee) to A.B. and 
M.N. (the new trustee) was immediately followed by 
a transfer from them to the benefic&rJ-, G.H. It is 
clear that thereupon the no-surrivorship provisions of 
the Land Transfer Act automatically ceased to apply 
to the land; for t.hese provisions were invoked for the 
protection of a trust: and once the trust was validly 
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extinguished by the vesting of the legal estate in fee- 
simple in the sole beneficiary, there was no longer any 
reason for the co&nuance of these restrictive pro- 
visions : Cessaee ratiae legis, cwat +a lee. 

In In ‘re Robe&on, (1943) 44 N.S.W. S.R. 103, the 
devolution (subject to registration) of the legal title 
bad gone one step further than in any of the New 
Zealsnd reported cases. Originally there were two 
registered joint proprietors with No Survivorship, and 
both had died. The survivor had left two executors, 
and these two executors claimed that the oonsent of 
the Court was not necessary to the registration of a 
transmission in their favout, bewususe they were equal 
in number to the original joint tenants. The Court, 
however, rejected this ingenious submission, holding 
that, as the k?& joint propriGor could not have been 
registered as sole owner without the consent of the Court,, 
his executors could not be in any better position. 

From these two leading cases the following deductions 
may, it is respectfully submitted, be safely made :- 

(1.) The presence of the entry ii No Survivorship ” 
indicates that the land is trust property : t,hese pro- 
visions were designed to provide some protection in 
fa.vonr of cvslzris gue fmsl, without entering a cavest 
or notioe of trust on the Reti-ister. iTbe Au&r&an 
.ludge, Ropr. J., adds t,hac this d&e is~ incon- 
venient and iit% used.) 

(2.) The registered proprietors are joint tenant6 
a,nd not knsnts in common and acoordix+$y the jl~s 
w~re.scendi applies to the tenancy of persons registered 
with Ko Survivorship. Therefore the estate of the 
joint tenant first dying has no interest in the land, 
unless (and this is a matter which does not ooncern 
the District Land Registrar) it happens that, that 
joint tenant as well as being & trustee is also a beneficiary 
under the trust. 

(3.) The estate of the sole surviving joint tenant by 
survivorship devoives (subject to registration) on his 
executors. 

(4.) To effect the oha.nge in tit.le which follows on a 
tcnnxnission by survivor&$ is within the word3 in 
s. 133 of the Land Transfer Act. 1915 *‘ to transfer 01 
otherwise deal &b the said land, estate, or interest,.” 
and therefore the consent of the Supreme Court ie 
necessa,~ to such an application. 

-,-- 
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IN YOUR ARMCHAIR-AND MINE. 

This Irup.-lo the ~houllier-~rf~rences in Pert I of 
the I:vidcnce Amc~ximcnt~ act, 

ing, he uontcnds, wo~,ds have no true or proper meaning, 
194.5, t,he st,atuie of except in two senses, 

litiS which that ‘Part, rcproducea wutioa by section 
There is first the ordinary or 

is reftwY?d t,<, &ii ” (lllljl.).” Whnt is t,he reae~u or the 
commonly accepted meaning which words have, and 

pi‘qmar for such a whvnue ! if it meant ” Imperial.“ 
then ihere is the special marling of a word which a 

it, is wY”i,g : there ia no I~mperinl I%wii6ment, and there 
particulu perron who UY~Y it m&y assign to it : here, 

is 110 source 01’ legislntioii for the whole l!&l,irc. 
the ” proper ” meming of the word for his purpose 

compiler of our statiltes must, know his 
l!h becomes the nsuigned menning. “ The ordinary mean- 

tit,atute of 
\Vcst,minst,rr a;hiuh is the last statut,c that can ever hove 

ing need not bc current among the eommumty 5% a 

any ‘. Impc::i:tl ” significance. The reference is all the 
whole : it may be confined to a pnrt.icular section of 

more incorwct~ :ls s. 7 of t,he so called “ Imp.” statute 
the community, such as &KG&~ ~P%F”~LS, b&ness ‘w1~e-1~: 

decl:tres that it ” &nil not, est,end to Scotland “1 
scicntis/s oi’ /nw,elx ’ What, it may be s&d, is the 

Sort~her~i Irelancl.” Wlh\-. thereforo. ” !mp.” aa re- 
meaning which the reeder is asked to give to the words 
uzhich Scriblex ha8 ventured to put in italics. In 

fersblo to a. si,aiuie ope&ing esehls;vely in Xngland their ordinary sense, the,, appear t,” en&de lawvers 
(and Wales) ! It, is time t,hia n~nscn~e disztppeared from that particular: se&n whicll oonsists of e&&ted 

from our r;tat,ute-book and that, the use of ‘. Imp.” persons. 
is restricted bv our legisln~tors to malignant little devils 

Do they have some assigned meaning which 

or wicked rp&its in which sense we could the bettw 
Dr. Williams considers thus becomes therefore their 

iinderst;tnd it. (?x’sa,r was dignified by being described 
” propel: ” meaning. Businessmen can look after them. 

as ” imperial_” 
selves, and gcner&y do ; &nd, in this atomic &ge, s” do 

hut STII this nerd (that once had scientjsts. 
rrujcdy about it) hi face when it ca.w to be applied 

Uut,, as it is important t,hst we should be 

to iL nlinia~t~urc I,ewd. 
iagsrded as fit.ting into the section which includea 
educe&d pewons, the only course is to rely upon the 

Rewards in Heaven.-The projected r&a under the 
Leg&l >.id Ac:t. 1!1:3!!. dram ;Ittcntion t.” t,he fact that in 
this Dominion in l;trg<+ amount of work is performed 
try pra,ct~it,ioners for j)<w persmw who p&y no fees 
or very in*&qo:~tc~ 0:~~s. This position applies particn- 
Ihrrlx to caxs imdnr the Dcst~itote I’wsons A+, 1910? 
:rnd in aa less dcgrcr tu ot,her branches of matrimonial 
mrl welfare \U%k. Accorrling to one st,ory related to 
Scribles. t hew ill-~ew;ded csf”vr~ &I? not alwa~vs 
without iappwcistinn. even if the lmcthod of express&g 
it t&:s :I surprising fom I II t,Bis iidmce, the 
client, ww ;L :niddlv-agod. ixwuwd little woman whose 
imxhand had rlescrted her itnd her six children for 
parts unknown. This was hefore the present era. when 
aach a, woman “ccnpies a high place in the pension 
scheme “f~ things. Her complaint war that a neighbour, 
:naliciousl~.in~lined as neighbours often are. had 
riandered her t,” the locsl hovpitnl relief officer, with the 
result that. he bad accepted the nei&hbour’s version OS 
her mode of living in preference to her “an and had 
in consequence deprived her of the small benefits which 
she had received h.y u-a,g; of hospital and charitable 
m~~inten;mcc. :\ftcr several interviews and a great deal 
of ~“r~es,~onrl~~~lcr; the practitioner finally axwinced 
the r&f “fficcr that inform&on upon which he had 
;acted was unreli&ie and defamatory, and the benefits 
were restored. On the morning aft,er the glad tidings 
hnd been conveyed to the impoverished client, she 
arr;ved at his waiting-room accompanied by her eldest 
daughter, a, girl of about fifteen. “We have talked 
this matter over,” she said. when the spate ofher thanks 
had wbsided. “ We are not able to pay you, .a~ you 
know. but if anything crops up in the future we have 
all agreed on &--you are to be the family solicitor.” 

Proiessorial Meaning.-In a learned iLnd lengthy 
diiaeours~ upon I’ Language and the Law,” now in its 
fourth iostalment in the Law &urterZy &view (October, 
19453, Professor Glsnville Williama, Ph.D., deals with 
the “ proper ” meaning of words. Scientifically speak- 

noacit~ur (I soe%lr rule of interpretation itnd throw our- 
selves upon the mercy of the Gmrt. 

Non-access in Divorce.-Section 1,s of the Evidence 
Amendment Act, 1945, provides that in any pro- 
ceedings, whether civil or criminal, either of two spouses 
may give evidence proving or tending to prove t,hat the 
spouses did not heave sexual relations with each other 
at any particular time, notwithstanding the evidence 
would tend to show that any child born to the wife 
during marriage wiu iilegitinute. In this instance, 
New Zealand has lagged behind Tasmania which 
uessed similar legislation in 1943, but ia in advance of 
i%nada, where similar legiviation is now being pro. 
moted. Apparently, however, the remarks of Smith, J., 
did not pass unobserved, for in Lamb& Y. Lamhio 
/1942] N.Z.L.Y.. 60, he said :- 

In Hare Y. Hauc, [1943] 2 D.L.R. 215, Urquharc, J., 
held that evidence that s husband w&s on, war service 
in England while his wife continued to reside in Canada 
was not adequate to prove non-access by him, 88 he 
might have slipped home by bomber plane during his 
week-end leave. The emphasis which this case laid 
upon the titvk of proving non-access Py independents 
evidence is one of the grounds upon wluch the Ontario 
Commissjoners on Uniformity of Legislation have now 
recommended the abolition of the rule in fitwell v. 
Rwdl. Their report claims that the rule, in its applica- 
tion to suits for dissolution of mensge, was mia- 
understood and wrongly applied in this case-a view 
that ,mrtny Judges of single instsnce have obviously 
thought but hesitated to express. 
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