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DIPLOMATIC IMMUNITY

FROM COURT PROCESS :

"RESIDENT FOREIGN LEGATIONS.

HE immunities of a public minister are extended
to his wife and family living with him, because
of their relationship to him. The others who

porticipate in the inviolability attached to his public
character are the secretaries and attachés of an
embassy or legation, who ase especially  entitled as
official persons, because of their necessity to him in
his official relations. Domestic servants and others
in his employ, because of their necessity to his dignity
and comfort also enjoy exemption from local jurisdic.
tion. The immunity of these persons is not
independent, b derives solely through, and because
of, the diplomatic agent. himself. '

In 4 Hockworth’s Digest of International Law, by the
Legal Adviser to the Department of State, Washington,
and published by that Department, at pp. 513, 514,
1t appears that the immunity from criminal and eivil
process of any public minister, authorized and received
as such by the President, and any domestic or domestic
servant of any such minister, is identical in terms with
the Diplomatic Privileges Act, 1708 1 see United States
Code, ss. 352, 254. _

The Diplomatic Privileges Act, 1708, or the common
Iaw of which it is declaratory, does not extend to consuls,
as a consul is not & public minister : Clarke v. Cretico,
(1808) 1 Taunt. 106, 127 E.R. 772; and a consul is
therefore, not ¢o nomine entitled to diplomatic privilege :
Viveash v. Becker, (1814} 3 M. & S. 284 ; 105 E.R. 619.
But persons aceredited as diplomatic agents and aecepted
{in Great Britain, by the Foreign Office} as such enjoy
diplomatic Immunities. even though their duties may
he consular in nature: Engelle v. Musmann, [1928]
A.C. 433,

II1.—LEGATION STAFFS AND SERVANTS.

With general reference to the extent of the immunity
granted to diplomatic agents and their staffs and
servants, Scrutton, L.J., in Fenton Textile Association,
Lid. v. Krassin, (1921) 38 T-L.R. 258, 261, said :

The immunity of diplomatic representatives in England
rests partly upon statute and partly upon corumon law. The
statute law iz contained in 7T Anne, ¢, 12, passed in conse-
quence of an arrest of the Russian ambassador. That statute
declares that all writs issued whereby the person of any
ambagsador or other public minister of apy foreign power
** authorized and received as such by her Majesty ’ or the
domestic servant of such ambassador may be arrested snd
his goods seized, shall be null and void. The common law
clearly gives some further protection. For instance, the
staff of the embassy who are not *‘ domestic servants ” have
immunity from process in England; as also may he the caze
in respect to speecisl diplomatic represemtatives for & par-
ticular purpose (see Service v. Castaneda, 2 Coll, .56) and

chargés d'affaires, who Tepresent their country but are not
recelved by the King, hut by the Foreign Office. Lord
Ellenborough’s opinion in Vivensh v. Becker, {1814) 3 M., & 8,
298, that the statuteé “ must be considered as declaratory

not only of what the law of nations is. bat of the extent to

which that law is to be carried  cannot, in view of the variety
of diplomstic representatives at. the present day, be con-
sidered accurate. The difficulty is to draw the line between
those diplomatic representatives who have immunity from
process and those who have not. - Consuls clearly have not

such iamunity (Viveash v. Becker, (supre)).. As to trade
agents, Lord Talbor, L.’, in Berbuit’s cese {(Cas. tamp,

Talbot,. 281) was. inclined to" draw the line hetween trade

agents employed to help. the commerce of citizens of their

country” who were oot immune fromn process and persons
authorized to transact matters of trade between two Sovereign
States who might have such inrpanity though they were not
accredited to His Majesty or received by nim. The ques-
tionm of the exact limits of diplomatic privilege is so importans
23 to Justify me in declining to lay down any genecral principle
unless the faets of the case reguire it. It is sufficient to
say that so long as our Government nepotiates with & person.

as representing a recognized foreign Stote about matters of -

concern as between nation and nation, without Hurther
definition of his position,  am inclined to think that such

representative muy be entitled to imraunity though not” C

accredited to or received by the King.
Lord Justice Atkin, at pp. 262, 263, said :

But it appears t0 me that even if the official agents when

received m this country would, in the absence of agreemens,
have been entitled to full irumunity, yet if the respective
governments by whor and to whom respectively they are sent
choose to agree as to the precise immunity to be given them,
such an agreement must prevail. % se¢ no reason . why

Sovereign  States should not come to an agreement as to
the rights and duties of their respective envoys, ordinary'

ar extragrdinary, or why sueh agreements should not enlarge

or restrict the immunities which otherwise would be due -

under the well established usage of nations. Here an agree-
ment has been made clearly defining the status of the agents,
and, ag on crdinary prineiples of construetion it clearty

limits the imrrunity of the agent, such restricted inmunity

alone can be recognized by the rmumicipal Courts.

The Court held that, if a person is sent by a foreign
government as a special diplomatic representative for.
a temporary purpose, without being acknowledged or-
received by the Sovereign as an ambassador or a public’

minister, recourse rust be had to the terms of the
special agreement governing his mission, and the exist-
ence and extent of diplomatic privilege must be
determined therefrom as a question of fact. On the

facts, the Soviet Government's official agent undsr z

trading agreement was held not to have the immunitiss
of & diplomatic agent. ’

Lord Buckmaster, in commencing his speech in Engelke
v. Musmann, [1928] A.C. 433, 440, said that the

Diplomatic Privileges Act, 1708, draws no distinction

between the ambassadors and what, in the. language
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of that Act of Parliament, is described as the
“domestic” or " domestic servant™ of any such
ambassador ; and it seemed difficult to understand
when the principle is admitted with regard to the one
that it should not apply in relation to the other, for the
privilege is the same in each case.

Viscount Dunedin, in his.speech at p. 447, said that
the appellant enjoved the privilege not because he was
styled Consular Seeretary to the German Embassy,
but becanse he, as an aceredited member of the Ambas-
sador’s household, had such privilege ax such, and did

not forfeit it because he did some consular work,  His
Lordship proceeded :
In the case of Luff Development Co. v, Krlawtan flovers-

ment, [1924] AC T97. in this Honse it was pointed out that
whe acknowlalgment of diplomatic privilege entitling im-
munity from being sued in the eeibunals of this couatey rests
on comity. and that the stetute of Anne does no more than
confizra the common law and annex cortain ponalties to those
whe transgress it. Mr. Engelke s in the words of the statate,
“a domestic of the Ambussador.”™  In the Osford Dictiorary.
©domestic T as o substantive s delied as o maember of thae
hourehold ; one who dwells in the sume Louse as anothos :
an inmate " and in TABG there =/ quetation, * From that
tise he had hiz accesses to Hiz Muajesties presence as o
domestiygue withont ceremony.”™

Before leaving this branch of che subject, we guote
from' the lucid exposition of the law of diplomatic
immunity given by that expert in international iaw,
Lord Phillimore, where, at p. 449 ¢f seq., he says :

By international luw, which is part of the carmmon luw of
this country, an Ambassardor, by which termn 1 intend to
include diplomatic agents of ull sortse the stately Arbussador,
in the restricted sense of the word, the special envoy, the
resicdent minister, and the chargd Gaffaires—-is =t by the
ane country and recetved by the other upon the torin that be
has ameng his other diptomatic privileges fnununity  from
legal process in the Conrts of the country which receives him,
The reasons for this immunity ace woll expressod in Mrgdalenu
Stegnt. Newigtion Coo v Mortin (2 KL & 1L 045 [eite sugire .

This inpnunity being aceorded 1o him in veder that e may
transact his Sovercien's husiness, is a privilege which he eannet
waive anless under direction frony his Sovereicn.,

The Ambassador further requires, in order that he may
effoctually do his Bovercign's business, that there shonld be
# like immnunity for his personn! family, that s 1o say, his
wife and his children if Living with hon, his diplomatic
family, g it is sometimes called, that is to sav. his counsellors,
secretaries, and clerks, whom I take to be intended by the
word " domestic 7 in the statute of Anne. and his ordinary
servants, deseribed in the statute ax  dorbestic servants.”
with & possible rerervation in the csse of domestic servants
whe are pationals of the reesiving country.  The privilege
of all these persons is a derived privilege created for the
henefit of the Ambassador and may be waived by him. but
should unless waived, be taken by them for the Ambassador’s
benafit. .

When we come to the ondinary domestic servant. it may
wel be, that if he be a British aubjeet, the Foreign Office
Ay intimate that they connot aceept him =0 as to zive him
privilege.  13ut according to Knglish law (which  may in
respect of the domestic servant who is o mational go somewhat
heyond general international law) onee the man is tendered
as & domestic or as s domestic servant, and the tender is
acespted, the status Is created and the privilege attachoed.

It follows, in Whealon's view, from the principle of
the extervitoriality of the mimster, his family, and other
persons attached to the legation, or belonging to his

suite. or in his service, andl their exemption from the

local laws and jurisdiction of the country where they
reside, that the civil and eriminal jurisdiction over
these persons rests with the minister, so far as he is
authorized to act according to the laws and usages of
his own country ; but it has long been recognized by
other suthorities that a diplomatic agent, of whatever
rank, has no such power.  Thus, in respect of criminal
offenices committed by his domestics, although in

strictness the minister might be given a right o try
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and punish them, the modern usage merely authc
i to arrest and send-them for trial to their
country. He may, also in the exercise of his
cretion, with the approval of his government, discl
them from his service, or deliver them up for
under the laws of the receiving State; and, simil
in their regard he may renounce any other privile
which he is entitled.

The Chilean chargé d'affaires, with the assent ¢
government; in 1906 surrendered his son to the Be
Courts on a charge of murder of the secretarv o
Chilean legation, although the Belgian autho
took no steps to arrest him. He wag tried ir
Belgian Courts and acquitted. On the other |
as we have already shown, the Italian ambassad
London. in 1916, objected to a coroner investig
the suicide of the first secretary of the legation
hotel.  Again, when, in 1915, a member of the |
legation in Berlin embeszled legation moneys,
Bwiss Government asked the German Governme
arrest him and extradite him to Switzerland ;. ar
was subsequently tried and punished at Berne.
in 1404, when Mr. Gurney, the secretary. to the B
Embassy at Washington, was fined by a police ¥
trute for furiously driving & motor-car, the judg
was afterwards annulied, and the fine was remitt

An illustration of United States practice ray be i
in the case of the Iranian Minister, who, in 1935
stopped by Maryland police and he and his chanffenr
charged with violating the traffic regulations :
Hackworth, op. eit, 527, 528. The Minister an
chauffeur were arrested and taken before a Justice
Peace, the Minister himself being handceuffed.
Justice dismissed the charges. and suspended the
imposed on the chauffeur, but compelled him
5 cents as custs. The Minister protested to the De
meént of State. The Secrotary of State replied th
had been informed by the Governor of Maryland
the offending police officers had been tried and
and they were no longer in the public service.
Governor expressed apologies for the incident.
Secretary  also expressed regret on the part o
Government of the United States that the Mj
had been subjected to discourteous treatment
pointed out that according to the available inforn
the incident would not have occurred if the cha
had observed the traffic regulations.  He conclud

In this connection I may state that this Government
all times impressed upon its own diplomatic officers in

countries that the enjoyment of diplomatic immunity o

an them  the obligation and respensibility of aec

serupnlons regard to the laws and rvegulations both 1

and loeal of the countries to which they are acoredi

feel confident-that the Iranian Government wilt shs
view that this Government is justified in expectin
foreign diplomatic officers accredited to the United
will manifest a similar regard for the laws and rogulat

force in this country. .

Per contra, in May, 1908, the Commissioners
Dristrict of Colombia called to the attention of tt
partment of State the unlawful rate of speed at
# taxicab occupied by the SBwedish chargd d’affair
operated on May 23. The State Department 1
that it saw no reason why the case against the
of the taxicab should not be allowed to take its or
course in the courts of the District. He was notase

The position of chauffeurs who are members
staff of a public minister was the subject of an i
made of the State Department, which was ask
the Maryland Attorney-General for a ruling w
such a chauffeur could be. arrested for violati
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provisions of the State motor-vehicle law of Maryland
in the following cases : (1) When the foreign minister
was i the car: (2) when the foreign mimster was not
in the car and the chauffeur was operating it alone
() on business for the foreign minister, (b} for his cwn
pleasure. The reply of the Department of State is in-
structive.  Tv replied that

in all these situations the chauffeur of a foreign minister

should he regarded as imumune from arrest irrespective of the

statutory provisions which havoe been enacted in the United

States and which seem to bear upon the matter. However,

after the terminstion of such employment, the chuuffeur of a

foreign minister would be subject to arrest for a violation of

the law committed during his employmont.

The wsuthorities upon international law have attached
great impottance to the immunity from local jurisdiction of
the vehicular equipage of foreign giplomatic representatives,
as essentind for their freedom of movement, which constitutes
such a large part of their independence in the State where
they represent their Governments. Therefore, the Depart-
ment considers, that irrespective of the statutory enactments,
the latitude in this respect granted by the generally accepted
internations] usage should govern the action of the authori-
ties in the United States in dealing with the servants of
foreigm diplomatic representatives whose duty it is to convey
their employers from place to place, It is recognized that
somo inconvenience may in given cases result from an
exereise of this indulgence, but presumably any dereliction,
committed by the chauffeur of a foreign minister if called to
the latter’s attention threuwgh the Department, would resulg
in a satisfactory adjustment of the wmatter. (Hackworth,
op. cit, 525, 528).

A person who claims the benefit of the Diplomatic
Privileges Act, 1708, or at common law, as domestic
servant to a public minister must be in actual fact,
and bona fide the servant of such minister at the time
when proeess s served upen him, and further, he
mast prove that he is nov a trader or subject to the
bankruptey law. :

It is not necessary that the public minister’s servant
{ns, for example, Lis English seeretary) must live in
his house: it is sufficient if the nature of his employ-
ment required his attendance there: Ewvans v. Higgs,
(1728) 2 Stra. 797, 93 E.R. 334, Thus, a chaplain
who lived elsewhere and did no duty in the ambassador’s
residence was not protected : Seacombe v. Bowlney,
(1744) 1 Wils, 20:; 95 E.R. 469. Tt is not necessary
that every individual aet of the service should be
particalacly specified @ it is enough if any actual bona
Jide serviee be proved : Triguet v. Bath, (1764) 1 Wm,

B 471 97 E.R. 936 ; Fisher v. Begrez, (1833) 2 Cr. &
M. 240 ; 149 E.R. 730. If, however, a person claim-

ing immunity is acting as a servant of a public minister
only in a secondary or intermittent capacity, protection
will be disallowed, as in Darling v. Atkins, (1770) 3 Wils,
33, 95 E.R. 917, where, when privilege was claimed
by the defendant as an English secretary to an
ambassador, it was proved that his main occupation
was that of a purser to a ship of war.  In other words,
the appointment of the servant must not be merely
colourable : Delvalle v. Plomer, (1811) 3 Camp. 47,
170 E.R. 1301, where it was shown that a housekeeper
io a public minister kept a boardinghouse on her own
aceount, was a dealer in coals, and was, acvordingly a
trader, and not protected. And, thus, where an ambassa-
dor's servant did not reside in his master’s house, but
rented and lived in ancther, part of which he let in
lodgings, it -was held that his goods in that house, not
being necessary for the convenience of the ambassador,
but in uwse in his capacity of lodging-house keeper, were
liable to be distrained for rates : Nowello v. Toogood,
(1823 1 B. & C. 554, 107 E.R. 204, .

Furbhermore, the servant must be in the service of
the public minister at the time when process issues

against him : the process of the law may not take a -
person out of the service of a public minister, but, on
the other hand a public minister cannot take a person
out of custody of the law by afterwards taking him
into his service : Heathfield v. Chilton, (1767} 4 Burr.
2015, 98 E.R. 150. A recent decision as to the
immunity of the servant of a public minister was
Assurantie Compagnie Excelwior v, Smitk, {1923} 40
T.L.R. 105, where the Court of Appeal held that the
rule as to immunity from ecivil proceedings, on the
ground of diplomatic privilege, extended to a domiiciled
subject of the United States, who was the chief of the
mail department of the United States Embassy in.
London ; as, in the words of 3ceCardie, J., whaose
decision was affirmed, the rules of internationsl comity
extended not only to the person of the minister, but to
his family, suite, and servants, and the defendant
stood in the same position as a secretary or amanuensis
in the embassy., 1In this case, the ambassador did not
claim privilege for the defendant, but adopted a neutral
position. _

It is, in fine, a question of fact in each case whether
the nature of the service or employment is sufficient
1o afford protection ; that is to say, whether it is in
fact actual service nccessary for the interest or con-
venience of the minister, since the privilege clajmed is
his and not the servant’s. .

IV.—Brrrisr Hupszcrs oN LecaTion Staves.

Diplomatic privilege applics even to a British subject
accredited to His Majesty in Greal Britain or in a
Dominion by a foreign government as a member of
its embassy or legation, TUnless Lie has been received
by the receiving government upon the express con-
dition that he shall be sabject thereto, he is exempt
from the local jurisdiction of his own country. Thus,
i general, the local British nationals who are servants
of a public minister, and ot subject to any qualifica-
tion expressed by their own Government, are, equally
with his foreign servants, exempt from legal process.
As Lord Manstiekl said in Lockwood v. Coysgarve, (1765)
3 Burr. 1676, 1677, 97 E.R. 1041, 1042,

The privilege of & foreign minister extends to his farnily
and his servants, and this privilege hes long been settled to
extend to the servants who are natives of the country where
he resides, as well as to his foreign servants whom he brings
over with him.

The following rule iz given in I Halleck’s Infer-
nafional Law, 3rd Ed., 331, and seems to have general
application by most Governments © '

It was at one time contended that the subjects of the
State to which e public minister is accredited, do no participate
in his rights of exterritoriality, but are justiciable by the
tribunals of their country. "But the better opinion seems to
be that, although such -State may very properly prohibit its
subjects from becoming the employees or servants of a foreign
minister, if it do not so prohibit them, they are, while se
employed, t¢ be considered without the limits of its
jurisdiction. ]

It follows, therefore, that & British subject, accredited
by a foreign government as a member of its embassy,
is, unless he has been received by the British Govern-
ment upon the express condition that he shall be sub-
jeet thereto, exempt from the local jurisdietion of his
own country. - Where this condition has not. been
imposed on him, he is privileged in respect of any legal
process by. the British Courts. It was so held in

Macartney v. Gurbutt, (1890) 24 Q. B. . 368, 369, where
Mathew, J., said : : _ .
The plaintiff, 8ir Yalliday Macartney, who was an Enghich
subject, had heen appointed by the Chinese Government
English Secretary of the Chinese Embassy, and had been -
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receivex] in that uapacity by the British Government. His

vame had been submitied to the Foreign Office in the usual

way, and his position as a member of the embassy recognized

without reservation or condition of any sort. He would

therefore seem to be clearly entitled to tho privileges of the
“eorps diplomatique.” and it would follow that his persenal
offects would be exempt from seivure

For the defoadant it was coneeded that the ploiotiff, f
e had heen a foreigner, might be entitled to the exemption
which he elaived @ hut it was argued that, as a British sub-
jert, e remained Hable to the Jaws of hus own country ;. end
it was said that he was not within the description of persons
exempt by the local Act. for the operstion of the Act was
limited by the words " or any other person not lable by law
tu puy such oate)” :

[n support -of this contention. relinnece was placed on
passnges of Chunter Ni of Byrniteeshioele © De Fore Legatorum,”
whirh, 1t was sodd, showed that the mimster of o foveign state
werredited &0 his own country romained subject to the laws
of the Rtate to which e owed allegiance,

the learned author would seern to be that the envoy would be
entitled to exemnption from the jocal jurisdiction i all thet
related o s public funetions, and this wonld seemy to Le
the apinion of futer writors on the sabject (see Wheaton,
Frternaticind Lone, Glod Bd edited by Lawrence, p. 188,
und the guthoritios there refeered o)
the plaintift would be protectod (rom the scizure in guestion,
which unquestionably interfered with the performance of
his duty as o member of the smbassy.

But there is another principhe which uppears < afford the

paintiff the protection which e cliims. Bynkershoek, in
Chipter VELL and sl the Juter writers on the subject,
recognize the right of the State fo impose such eonditions

as are thought proper upol the recoption of o wember of a
forcign embassy, Bt it s osadd, if the envoy be received
without reservabion. the l(mmhnn is to be hi.('lhiv irnplied
that he fully enjovs the 7 jus legationis.” B}nkerwhoek
points out that the only wode of eseaping from the doctrine
of exemption s to hopose on the envoy. when received,

a condition that he sball be subject to the lecal jurisdiction.

TPhis prineiple s o= it would seemis with waeh good sense,
exterided by Tater writers to the cuse of the envoy aceredited
to his own goverument,  Thus Wieatorn, Taternationul Laa,

e 385, snggests that the privilege of the envoy to exemption

from the civil jurisdiction of his own country is not lost

where there has been ne express eondition to the contrary
at the time when the member of the embassy s received by
lis own wovernment.,  Again, Calvo. “Droit Inlernationat,”
2nd Ed., Teloi book N, osect. 43N, refers to the practice of
some governthents to bupose upon their own =ubjects, when
received us envoys. the obligation to remain subjoct to the
laws of their own country He adds: " These conditions
ought alwavs to be expressly stated before or at the time

that the member of the mnbassy s recelved.” The rule ix

stated in similar temuos in Philibnore’s International Law,

Vel 1L sect. 135, The lewrned author rvefers to many

authorities in support of thas position.  In this case it appears

fromn the correspondence whirh pasved between the Home

Office and the defandants, that no such condition had been

imposed upon the plaintiff.

In accordance with pr inciples alreadys stated, privilege
cannot be clabned where thfru' is fmt_\' i colourable
service given by o Pritish =ubject for the olterior motive
of avoiding 'pi.L.\"]l'lL‘l‘f of his just debts, Tn Lockwood v,
Copsaqetrne. (UT60) 5 Baer, 1676, 97 E.R. 1041, proteetion
was refused to o« Popractitivner retained  as

ul\‘."l“'liu
honor =v physictan to an ambacsador, s it was proved
that lis service wis not bong fide, his retainer iflusory,
and hix attachment to the public minister was for the
purpose of screening hisn fram his creditors 1 and, to the
like effect, =ee fn ve Clocle, fv purte Cloele, (1891)
65 LT, o2,

Vo-Tre Crame ov IaMuNmy.

Once, thercfore, iv is established apart altogether from
the Diplomatic Privileges Act, 1708, that a person,
whether he be a foreizn national or a British subject,
comes within the vrivilege of o diplomatic agent, it
follows, as Slesser, [; Ju, sald in Phe dmazone, [1940]
I ALl E.R. 269, 272, from all wuthorities from (; ‘otins
downwards, that he miy claim the immanity.  Thus,

But the view of

If this be the rule,’

" all negot iations

it was held, distinguishing Nowvello v. Toogood (supra),
in thmon v. Pofter, 1887} 16 Q.B. . 152, that the
payment of rates on a dwellinghouse was not enforceable
against the attaché of a foreign embassy, because,
as the defendant was not carrying on trade or letting
lodgings, the house was simply the private residence of
himself and his family, and he was held not liable to
pay the rates assessed on him in respect of his orcupation.

The privilege may be waived by a foreign Sovereign
or ambassador, or by the servant of an embassy with
the sanction of his official superior. Thus, in the case
of an ambassador or head of mission, the consent of the
foreign government for waiver is necessary, as the
privilege is not his but belongs to his Sovereign by
whom be is accredhted. As to other members of a
legation staff it appears that, in civil matters, the head
of mission can waive the privilege, as it attaches to
them because of its necessity for his convenience :
In re Republic of Bolivia Exploration Syndicate, [1914]
1 Ch. 139, or be may adopt a neutral attitude, as in

Assurantie Compagnie Ewxcelsior v. Smith (supra). TIn

eriminal matters probably the consent of the foreign
government itself is required. If a member of &
jegation staff or a servant of the minister appears in
Court it ix then 500 late to have the proceedings stayed :
Taylor v, Best, (1834) 14 C.B. 487 ; 139 E.R. 201.

In Dickinson v Del Solar, [1930} 1 K.B. 376, the
defendant, who was First Secretary of the Peruvian
Legation, took cut a policy of insurance against legal
lmblhtv to memoers of the public in connection with the
dmvm" of his wotor-car, the policy providing that

" the company is entitled to t,a,ke absolutc controt of
and proceedings.”

The plaintiff brought an action for personal injuries
against the detenuant, and the latter served on the
insurance company a thivd-party notice clalming an
indemnity.  Anappearance without protest was entered
in the action on behalf of the defendant, and, as the
Peruvian Minister forbade the defendant to rajse the
plea of dipiomatic immunity, no such plea was inserted
in the defence. The. jury found a verdict for the
plaintiff for damages; and the insurance company
repudiated lability on the ground that the defendant
had broken the conditions of the policy by insisting that
the plea of diplomatic Immunity should not be raised.
It was held, that the privilege of diplomatic immunity
was waived by the entry of appearance without protest,
and as the defendant was bound to obey the direction
of his Minister there was no breach of the conditions
of the policy, and the defendant was entitled to the
indemnity claimed. Tt should be observed that, if
the privilege had been pleaded as a defence, the defence
could, in the circumstances, have been struck out.
The learned Chief Justice, Lord Hewart, said that the
first secretary was bound to obey the directions of his
minister in the matter.

Nothing short of appearance amounts to subzmssmn
to the jurisdiction, and the privilege cannot be waived
by anything done before action is brought. Even where
the immunity to the jurisdietion has been waived,
Immunity may be pleaded as a bar to execution of the
judgment: In re Suarez, Suarez v. Suarez, [1918]
I Ch. 176,

In & final article, we propose to consxder the position
of persons entitled to diplomatic privilege in relation
to their giving evidence in the Courts of the receiving
country ; and also the means whereby the identity of
persons entitled to claim such privilege may edsﬂy be
ascertained.
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SUMMARY OF RECENT JUDGMENTS.

SAIL v. TAIGEL.
SrrrREME Catrrwr. Christehureh.. 1048, Marelr 26, JonwsTox, J.

Rent Restriction —— Dheellinghouse — Unfurnished  Dwellinghounse
vacabed-Howse later furnished and let ot Ineregsed  Renfo-
Whether Stotutory Restriction on Inerease of Jlent applbicoble -
o fheellinghorwse et Letoas such T —Fair Rents def, 1930,
s, U 0—Fuir lends Amendoeent ety 10220 se, 3, d-~—Beonomic
Stobilizntion Emergency Regulations, 1932 (Nerjal No. [9021535).
Req. 24 (o).

When o landlord, on the determination of the tenaney of an
unfirnshed dwellinghonse, furnishes and lets it farnished to o
new tenanut, the dwellinghouse loses its character as un un-
furnished dwellinghouse, and the landlord is entitied to deterinine
the new rent unhempered by the restrictions upon the raising
of the rent imposed by s 4 of Fair Rents Amrerehnent Act,
1942 ; and Reg. 26 (¢} of the Heonomic Stabilization FKmergeney
Regulations. 1942, does not apply. ‘

Counsol

A. W. Brown. for the appellant : Young. for thy
respondent. -

Solicitors : Crown Sulicior, Cheistchurely, for the appellant 3
Yeorng and Huwnler, Christehurein for the respondent.

COQURTNEY v. WOODS.

Srereme CounT.
March 10,

Aucklund. 1942, Nosember 3 1946,

CorNls, J, :

ractive—Trial—8pecigl Jury-— A pplieation. for Trial by Special
Jury—dction for Damages by Dowry-furmer against his Atlornesy
during his Absence (versevs-—Alleged foilure to inepect Dairy-
farm leased In Two Trenants in Succersion and sce thal Lond
heing efficiently formed and Stock kept at Efficient Standurd—
Whether Questiony raised  subfoci-matier for Special Jury—
Y Difficult questions in veurd tu scientifie, fechnieal, businesy

ur  professional  malters T—Statutes Amendment  Aci, 1937,
LT
Practice—~doinder of Prrtice—Defendunt  seeking  Jotnder  of

Penants as Defendants-—Intentivn of found negligent o seiiie
Quantum of Contribution in Sume Action—DPlainiiff’s vhjection
that Defendant’s Livhility to him Sole [swe—dJoinder refused.

The plaintiff, s deiry-farmer, sued the defendant, a solicitor,
for damages for alleged negligence in the management of hisx
affairs while he was overseas oa active service. The farn
had been leased to two tenants in suceession.  In his statement
of elaim, the plaintiff alleged {inter alic} that * the defendant
further failed from time to %ime te make or have made such
inspections of the said dsiry-farm and to take such steps as
would ensble him to determine whether and ensure that the
land wes being efficiently and properly farmed and the stock
kept at an efficient standard ; by reason whereof the plaintiff’s
land and stock have greatly depreciated in value and the plaintiff
has heen deprived of the full use and enjoyment and of some of
the profits theeceof.” )

On a summons by the defendant for a special jury.

Heldd, ordering a special jury, That the plaintiff's allegations
raised the guestion wheiher what the defendant saw, or ought
to have seen was, or was not, evidence of bad farming : that
was not a simple gquestion of fact that conld be easily answered -
by the ordinary townsman, but necessitated an inguiry that was
seientific in character nto questions that were fit subject-matter
for & special jury,

Milte v, Kirkpuatrick, (19217 G.L.R. 320, distinguished.

O & summons by defendant to join with him as co-defendants
the lesseos in succession of the plaintiff's farm in order that,

if defendant were found guilty of negligence causing damage to

the pluntift, the Court might determine what amount of
contribusion they ought to make to the defendunt,

Held, dismissing the summons, That the joinder should not
be ade, o the plainuff should be allowed to proceed sgainst
the defendant of his choice.

White v, Currera Ceiling Co., Lid., [1944] N.Z.L.R. 377}, and
Molthesne v, fyles (No. €5, [1902] 1 Ch. 911, fellowed. :

Crostorn v. Vruughan, [1937] 4 All BJR. 249, and Mondgomery

v Poy Morgun end Co., [1885] 2 Q.B. 321, distinguished.

Connsel ¢ Leary, for the defendant ; Trimmer, for the plaintiff,

Bolivitwrs © P'rimmee and Teape, Auckland, for the plaintiff ;
Lewry and (Hesen, Aucklund, {or the defondant.

EDYVANE v. DONKELLY AND OTHERS.

Svrriosmn Covnrr, Wellington., 1946, March 8. Farg, J.
Weayes Profoction and Contractor's Lisns—Practice——Mortgagee—-— -
Jutnder s a Defendant of Enery Person ** to whom the claimant
iy required .. o give Notice of having made the clatm
of tien or charge V- Whether Plaingiff entitled to join Moriguges
s Diefendunt—*" Required "' — Wages Protection und Contractor's

Laeny Aok, 1958, » 34 {2),

The word “ required ”’ in s 34 (2} of the Wages Protection
anel Contractor’s ldens Act, 1939, is used in the sense that it is
munndatory, tis., necessarily and absolutely required by Part 1I
of the statute. Reading that section in conjunction with
g 28 {2) of the Act, potise is not required to be given to the
mortgagee, as a4 mortgagee I8 not included in the definition of
“owner ™ in s, 20 (I} and the plaintiff is not. entitled to join
the mortgugee as a defendant. - If, however, there are special
roasons why the mortgagee should be joined, the Court can make
an order nnder the power conferred by the concluding sentence
of 5. 34 (2).

Piteaithly und Co. v, John MeLean and Son, (1912} 31 N.Z.L.R.
648, referred to, _

Counsel :  Harding, for the plaintiff;
defendant mortgagees.

Solicitors :  Salek, Turner, and Brown, W‘ellington, for tha
plaintiff;  dtkinson, Dnle. and Mather, Wellington, for the
defendant.

Ellingham, for the

RETURNED WELLINGTON PRACTI_T!ONERS.'

Refresher Lecture Courses.

The Wellington District Law Society draws the
attention of all returned practitioner servicemen to
the Society’s refresher lecture classes now being held

in Wellingten at the Supreme Court Library. They
are reminded, also, that no more registrations for the
classes will be accepted by the Secretary after May 17.
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EXECUTORS AND ADMINISTRATORS.

Ordar of Application of Assels for Paymen't of Debts. -

‘By J. H. CaRRavp.

The author of this article felt very diffident about
preparing it for publication, and agreed to do so only
because of the insistence of the Editor of the Law
JovrxaL. The subject is an important one, and one
very difficult to pat on paper in an understandable

. form. Most of the matter was compiled some years ago

as the result of many hours of delving into text-books
and cases. The editions of Williums's Law of Executors
and  Administzators issued before the passing of the
English Administration of Estates Act, 1925, and the
first edition of Haisbury proved mines of information,
and stated the law in England (since put into statutory
form with alterations and amendments by that Act),
which. with some modification, is still applicable also
to New Zealand us to the marshalling of assets in pay-
ment of debts. The author hepes that if this article
doeg nothing more than put practitioners on guard,
he wili have done something worthwhile.

ExrraxaToRY REMARKS.

i.-The rules hereinafter given as to the order in
which the assets of an estate are to be applied in pay-
ment of debts regulate the administration of such assets
only among  the deceased’s representatives, devises,
and legatees, and have no reference to the rights of
the oreditors, but, tn so far as the creditors, in the
exercise of their rights,” derange or upset such order,
it is the dnty of the execulor or administrator 1o re.
adjust matters as between the beneficiaries. Moreover,

the rules do not take into consideration assets which are

protected against debts.

2. The “residuary personal estate’ hereinafter
referred to means the personal estate, other than the
specific bequests under the will, which remains after
provisionally  setting apart therefrom sufficient funda
to pay the pecunlary legacies and annuities bequeathed
by the will. The residuary personal estate includes
personalty which is subject to a general power of
appointment and which passes mnder a residuary gift
by virtue of s. 27 of the Wills Act, 1837, or which is
by the ferms of ihe will included in the gift of the
residuary personal estate. Personalty which is be-
queathed as. part of the residuary personal estate,
but which is subject to a secret trust, is not part of
the residuary personal estate as vegards the payment
of debts,

3. The residuary personal estate of the testator is
the primary fund for payment of his debts, but this
primary Hability may be displaced by the testator’s
will. Thus, where a testator has charged a specific
poréion of his personal estate with the payment of his
debts, that portion is the primary fund for such pay-
ment provided he has disposed of his residuary personal
estate, but not where the residuary personal estate is
not disposed of, or the disposition thereof wholly
fails. '

4. The testator may, of course, make his realty, or
part of it, the primary fund for payment of his debts,
but. in order to do so, he must either expressly exonerate
hig residuary personal estate, or use language which

shows a manifest intention that his residuary personal
estate shall be exonerated. An express charge upon
hig realty, or an express devise thereof in trust for pay-
ment of debts is in itself insufficient to displace the
ordinary ruje that the residuary personal estate is the
primary fund ; the charge or trust is treated as the
constitution merely of an auxiliary fund, and the
ordinary rule is only displaced where from the rest of
the will it can be clearly gathered that the festator
intended to exonerate the residuary persomal estate.
This right of exoneration does not enure for the hepefit
of the person who takes the residuary personal-estate
a8 oh an intestacy owing to the total failure of the dis-
position thereof contained in the will.

5. Where the testator creates a “ mixed fund ™' of

_realty and personalty for pavment of his debts, the

real and personal estate comprising the mised fund
must be applied rateably according to their respective
values. It is sometimes difficult to decide whether
a mixed fund has been created, but a gift of real and
personal “estate coupled with the divection to sell and
apply the proceeds in payment of debis creates a mixed
fund as alsc does a direction that realty is to be sold
and that the proceeds are to be considered as part
of the personal estate.  The mere gift of ronl and personal
estate together, coupled with the divection fo pay debis, is
nol sufficient to constitule @ mixed fund. The testator’s
intentions te create the fund must be gathered from the
will as a whole.

6. It will thus be seen that while the will must be
carefully perused to ascertain the testator’s intentions
as to the incidence of his debts upon the assets of his

‘estate, vet effect is not always given to the apparent

intention of the testator to be gathered from such
will.

7. As most wills simply direct payment of the debis
ot of the residuary real and personal estate the adminds-
tration is usually very simple. In that event the
residuary personal estate will be first applied and the
regiduary realty will be next applied in payment of
the debts, unless the residuary realty is directed to
be sold and the proceeds thereof and the residuary
personalty are made a ““mized fund’’ for payment
of the debts, in which case, the realty and personalty
are so applied rateably according to the values thereof.

8. Where a will is silent as to the payment of debts
it should be remembered that the gift of the residuary
real estate s a specific devise which is liable for debts
only with the other devises and the specific bequests
rateably according to the values thereof.

ORDER OF MARSHALLING.

As between beneficisries, the order in which the
assets of an estate should be applied in payment of
the debts of the deceased is as follows :—

(a) The residuary personal estate, if it is not exoner-
ated or exempted from payment of debts, or if, though
it iz exonerated the bequest thereof wholly fails, and
tesiduary real estate which iy made part of a mixed
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fund of reslty and personalty created for the payment
of debts.

Note: - A lapsed share of the residuary personal
estate is applicable in the same order and mannes
and to the same extent as 1f the bequest of such share
had net lapsed.

(4) Personal estate, or a mixed fund of realty and
personaity charged with the pavment of debts, pro-
vided the residuary personal estate is bequeathod
and the beguest thereof does not fail.

{c) Real estate particularly -appropristed to. or
devised in trust for, the payment of debts in exonera-
tion of the teslduary personal estate and not merely
charged with the payment of debts, but, as rvegards
the exonerated personalty, ouly if the trusts of such
personalty do not whelly fail,

{d) The residuary personal estate not incinded in
class {n).

{e) Real estate {whether acquired before or after the
making of the will) which does not pass under a residuary
or other devise and which does not come within clags
(1), (b, or (¢},

Notes: (). The realvy within this class Js usualy
referred to as © Real estate descended,”’

(1i}. Some difference of opinion bhas arisen as to the
effect of 5. 11 {0} of the Administration Act, 100%
(npw repealed by the Amendment Act, 1944, asx
regards the estates of persons dying after Decenber 31
1944},  Some writers contend that in view of s. 11 (4
this class (intestate realty) should be omitted but in
In re Pharazyn, (1897} 15 N.Z.L.R. 709, 723, the
Chicf Justice in giving judgment, stated thast he
saw nothing in the Administration Act, 1908, which
affected the question of the order in which assets
should be applied in payment of debts ; wee also
Re Starr, [1926] G.L.R. 463. :

{iii}. The Administration Amendment Act, 1944,
makes no provision as to the payment of debts,
Section 4 of the Act gives power to the administrator
to sell real and personal estate distributable as on
intestacy (with power to postpone conversion) and
the Act then goes on to provide for the distribution
of the estate. The contention that s. 4 makes the
real and personal estate a ““mixed fund’ seems
hardly tenable. The position is different in England
for the Administration of Estate Act, 1923, contains
a trust for conversion of intestate estates (with power
to postpone conversion) and express provision is
made as to the marshalling of assets in payment of
debts, Such provision has not been copied in New
Zealand and the English cases are not now of much
assistance here.

{f) Real estate devised but charg. d with the payment .

of debts.

{g) General pecuniary legacies (including annuities and
demonstrative legacies which have become general),
pro rala.

A Touch of Sarcasm.—Lord Justice Mathew once
observed on the occasion of the judicial appointments
of one Lord Chancellor : ** He is careful to select only
persons of tried incompetency !’ But this utlerance
is at least equalled if not excelled, by a remark passed
by Lord Ellenberough when, on one occasion, Lord

Westmoreland was speaking at great length in a debate

in the House of Lords. In the course of his speech, he
stopped to say: ~ My Lords, at this point 1 asked
myself a question,” whereupon Lord Ellenborough in

~
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Note : Agindicated in paragraph-2 of the Explana.
tory Remarks {above) when 'fixing or ascertzining the
incidence of debts the general pecuniary legacies are
provisionally set apart in ovder to determine wha.t 1g
residuary personalty.

(%) Residunry aud other devises and specifie beguests
net charged with the payment of debts.

Notes: (i) Section 1% of the

Administration Act,
1908, provides as follows (—

"M oany testator’s estate primarily liable for the
Payment of his debts is insufficlent for that purpose,
edch of his speeitically devised or bequeathed estates
(if more than one) shail be liable to make good the
defigiency, in the proportion that the value of each
of those ‘estates bears to the aggregate value of the
specifically ~devised or begueathed estates of the
testator.

The effect of this section 1z discussed in Garrow’s .
Law of Wills and Admintstration, at p. 633 ; the sec-
tion was applied i the case of Tingey v. Tingey,
[1018] N.Z.L.R. 618, bus the author of thiz article
doubts the correctness of the decision.

(1), Io will be noted that general pecuniary legacies
lapse before residuary devises not churged with the
peyment  of delts,  Where, however, legacies - are
given goneraliy and there ix a gift of the residue of the
real and personal estate, the logucies are charged
upon the entive residue ;. Greniille v. Browne, (1859)
T HL Cas, 689, 11 B2, 273, The pradtical effect
therefore may be the same as if the debts had been
paid from the residuary devige.

{z) Real or personal property which the iestator
has appointed by his will under » general power of
appointment, but excluding pehonaltv which passes
under the residuary gifs by virtue of 5. 27 of the Wills
Act, 1837, or which is by the terms of the will included
in the gift of the residnary personal estate,

Nole: This is the order stated in the text-books
as regards this class of property, but in view of the
deciston in Willinms v, Williams, {19007 1 Ch. 152,
the position may be that where real property over
which the testator has a general power of appoint.
ment passes under a Jemduarv devise by express
disposition or by virtue of s. 27 of the Wills Act,
1837, or iz appointed in trust for the payment of
debts, or is charged with the payment of debts, the
contention that such propervty must be applied in
the same order as if it had actually belonged to the
testator af his - death, muost in such cases receive
serious consideration. Does not 5. 27 or the appoint-
ment make the appointed property part of the
testator’s estate at his death 7

{j) FProperty subject 1o a donaiio morfis cousa.
Note 1 Gifte mortis cause, be mc in the nut,um of
Ieg&cies_. are subject 1o the donor’s debts.

a ioud agide said: 7 And a damnped stupid answer,
vou'll be sure to get !’ _ i

Or Muorder.—" [f once a man indulges himself in
murder, very soon he comes to think little of robbing ;:
and from robbing he comes next to drinking and Sabbath-
breaking, and from that to incivility and procrastination.
Once begin upon the downward path, you never kmow
where you ave to stop. 3any a man has dated his ruin

from some mucder or other that perhaps he thought
little of at the time.”~Thomas de Quiney. :
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JUDGMENT SUMMONS.

Second Qrder of Committal.

In ascertaining whether or not there is jurisdiction
to make a seeond order of committal under the Im-
prisonment for Debt Limitation Act, 1908, we must
first of all take into account whether or not the second
order is applied for in respect of instalments not the
subject of the previous order ; or whether the applica-
tion is made not in respest of instalments, but merely
of a lump sum.

That in the case of instalments there is jurisdiction

to make a second order, is clear both from the wording
of the Act itself and of the Rules made thereunder,

as well as from authority : ZEvans v. Wills, (1876)
1 C.P.D. 229.

"In the case of a lump sum. however, the position

appears to be more involved, but it is clear {this is
said with respect to those who think otherwise) that if
the first order is inoperative and no execution has
taken place thereunder, then the jurisdiction to make
the second order exists.  This has indeed been deciderd
in the case of B. v. Stonor, (1888), 57 L.J.Q.B. 510, 511.
In that case it was said by Field, .J. (arguendo) in regard
to a submission based on Horsnail v. Bruce, (1873) L.R.
5 C.P. 378, and Evens v. Wills, that the Judge had no
power to make the second order: :
These cases do not apply, for in each of them an absojute
commiital of the debtor to prison had taken place, which i

not the cage here. A mere otder to commit and a eommittal
to prison are two different things.

And in his judgment he says, regarding the cases
eited :

It is true that no application for its extension—I[7.e., of the
order] was made before ita expiration: bul being as it was
dead and gone, and no arrest or imprisonment having ever
taken place under it—which distinguishes the present case

.~ from those of Horsnail v. Bruce and Fuvane v. Wills—I auy
clearly of opinion that the learned County Court Judge had
jurisdiction 4o adopt the course he did—{s.c.. to make the
second order.} :

In the same case Wills, J., said, at p. 512

No arrest or imprisonment having taken place under the
order of the 4th March, 1886, and that order having expired,
the course taken by the Judge is in no way in-
consistént . with the provisions of the 5th section of the
Debtors Aet, 1869, :

That case seems to be both good law and good sense,
but doubts have been raised as to whether the juris-
diction to make a second order exists, and certain
cases have been claimed as evidencing a different effect.
The main authority cited in opposition is the one
about to be discussed at length viz; Church’s Trusiee
v. Hibbard, [1902] 2 Ch. 784. But in my view there
is nothing in that case which really conflicts with the
" view that the jurisdiction exists. In that case a debior
had been imprisoned under an order made for his
attachment for defauit in payment of a sum of money
which he had been ordered %o pay; but he was by
mistake released before the expiration of the one year
limited for imprisonment. It was held that there was
no jurisdiction to make a second order for attachment
for the same default ; though, semble, an order for re-
srrest might have been made under the original order
for attachment.’ -

In the course of hie judgment, Vaughan Wiltiams,
L.J., says at p. 791 : '

In my judgment you can only punish for fraudulent offences
of this sort once: you cannot punish twice in respect of the
same offence, or give two gentences in respect of the same
offence, .. Here, upen the face of thiz order, it is
made perfectly clear that the offence for which the debtor
is being attached is the identical offence for which he was
punished under the first order ; and aecording
to my view of the Aet--a view which is entirely in accordance
with the decision in Horsnei! <. Bruce, (1873) L.R. 8 C.P.
378)—there cannot he a second wriv of attachment issued in
respect of the same offence,

That was a case in which the debtor had been actually
imprisoned, and the cases show very definitely that in
such circumstances a sccond attachment cannot be
made ; and the learned Lord Justice in the passage
Just cited says that his view of the law coincides with
the decision in Horsnail v. Bruce (supra). There is

. however one phrase in the citation to which one must

call attention as it seems prima facie to be in confliet
with the view that a second order can be obtained
even if there is no previous arrest or imprisonment-—
namely * you cannot give two sentences in
respect of the same offence.” T think the meaning of
that statement is that you cannot have two sentences,
so that a debtor could be imprisoned under both. Two
valid sentences cannot be imposed, as vou cannot
punish & person twice for the same default. Tt appears
this view is supported by a passage in the judgment of
Mathew, L.J., which teads : : :

I agree with my Lord that. bafore we hold that writs of
attachment cwn issue in succession, we should see that the
Act of Parliament permits that to be done. Now, nothing
is clearer to my mind than that the Act only contemplates
one vgrit: of attachment; auy other conclusion would lead
to this. that a Judge or Court might issue an sattachment
apd order imprisonauent, in the first instance say for six
months, and then, if that were not found to be effeciive,

might issue enother attachment for another six months:
and that 1s & thing which the Act does not justify,

Previously the learned Lord Justice had said :

The debtor in thiz case bas not atoned for his offence to the
Gourt by enduring the imprisonment which was ordered to
be inflicted upon him ; and it has scarcely been disputed that
if ancther mode wers taken for contiruing his imprisonment
the desired result might be arrived at.

Correctly to interpret that case, one must bear in mind
that the debtor had actually been imprisoned under
the writ of attachment: and the Court held that
in such circumstances it was not competent to make
a second order of attachment wnder which the debtor
could again be imprisoned. The referenve to the
case of Horsnail v. Bruce makes the effect of the
judgment clear. Vanghan Williams, L.J., says indeed
that a debtor can be punished only once in respect of
a particalar offence, and that no Court can ** give two
sentences in respect of the same offence,” so that
a person would be liable to suffer a double term of im-
prisonment. And when he speals of * two sentences ™ ..
the learned Lord Justice must mean such sentences
as would result in a double term of imaprisonment—
in. other words, punishment twice for the same offence.
In the case he was considering there had been imprison-
ment for an offence, and a second term of imprisonment
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had been imposed ; and the learmed Lord Justice held
that the second order ought not to have been made.

The effect of the case just discussed is thus stated in
the 1944 Yearly County Court Practice, p. 531 :

The Court has no power to issue & second writ for the
enforcement of the order for attachment if the first writ
has been executed. 8o, where n debtor is released by
mistaike he canuot be re-arrested under a socond writ in
respect of the same offence.

In the case, then, of an order ou & judgment: summaons
which has lapsed by effluxion of time, and on which
no execution has taken place, there cannot of course
be any question of punishing twice for the same offence,
and it is very necessarv to bear in mind that in those
cases in which it has been held there is no second power
of committal, the essential fact was that an arrest
had actually taken glace. '

Speaking of R. v. Stonor (supraj, the 194, }'early

County Court Prastice says, after referring to the right

of renewal conferred by the English Rules, but absent

from curs: “ In a case where the order had expired by
effiuxion of time and no renewal bas been applied for
the plaintift should issue a fresh judgment summons.”

Speaking of the case of Church’s Trustee v. Hibbard,

Lewin on Trusts, 12th Ed., p. 1193, says:

The jurisdiction (to commil} heing punitive, there cannot
be a second punishinent for the same ofleunce, and therefore

if the debtor is released before the expiration of the year,
a second order for sttachment for the same default cannct
be made, though perhaps an order for re-arrest might be
made under the original order for attachment.

And in Godefroi on Trusts, 4th BEd., p. 3‘58 we fmci
this statement touching the case mentioned :

The order fur attachment is in the nature of & punishment
{or an offence. and once an order has been made for attach-
ment a secord order cannot be made, bocause the offence

has been purged.

Both of these statements plainly vecognize the principle
that & second order cannot be made so that a person
wounld be liable to suffer two terms of imprisonment
for the one default or offence-—in other words, a person
gannot be punished twice for the same offence.

~ That a second ovder cannot be made v such civeum-
stances has been rewﬂfni?ed in the cases of Jecobus v.
MeLean, (1927} 2 .\1 (, R. 130, and of Shaw v, Bmw
(lQJb) 24 M.C.R.

“ No person .-,:nn,ll he punished twice in- respect of
the same default ™ {see Raule 26): and this privciple is
the determininyg factor whether or not a second order
can be made. M s clear that if an order expires by
effluxion of time, then there cun be no question of
imprisonment thereunder ; and consoquently there Is
jurisdiction in such circumstances to make a second
order.

LAW SOCIETIES’ ANNUAL MEETINGS.

WELLINGTON.

The annual general meeting of members of the Wellington
District Law Society was held on March 6, 1846, Sixty mem-
bers attended. among whom were a number of practitioners
recently returned from service with the Forces.

The President, Mr. H. BR. Biss, occupied the Chair until the
election of his successor, Mr. W. P. Shorland.

Before proceeding with the ordinary business of the meeting,
Mr. Biss referred to the loss suffered through the death of
Messrs. W. P. Coles, H. J. V. James, T. Jordan, W. L. Rothen-
berg and C. W, Tringham. and more recently of Mr. J. J.
McGrath. :

Annual Repert.—In moving the adoption of the repors and
balance-sheet Mr. Biss referred to the work of the past year,
and in particular to the amicable arrangement that had existed
between the profession and the Man-power Department. As
the Regulations applying to non-essential industries had been
revoked the scheme was no longer necessary.

Mr. Biss stated that the Oil Fuel Committee had dealt with
forty-nine applications for oil fuel during the year and the
Society was very indebted to the sub-committee who, by its
careful handiing of the applications had preserved the confidence
of the Controlier.

Many of the complaints received during the year could have
been avoided, Mr. Biss stated, if practitioners had endeavoured
to avoid delays in settlements. and in the rendering of state-
ments. In one case the Council had found it necessary to meke a
charge to the Disciplinary Committee.

Questions and complaints under the Bervicemen’s Settlement
and Land Sales Act had been dealt with by a special sub-
cormmnittee.

Mr. Biss also referred to the question which as under con-
sideration concerning an application for an incresse in legal
costs. He reported that a Committee of Wellington members
had been appomted to act on behalf of the New Zealand Law
Society and evidence of incressed overhead cosis would ‘be
called for before a decision was reached as to whether an
application was justified.

“tion was received Mz,

Mr. Biss spoke appreciatively of the work of the Staff during
the vear and the appointment of Mres. D, I, Gledhill as Secre-
tary of the Society.

Finance.—The Treasurer, Mr. Bennett, in secomding the
motion of the President reported that after a sevies of losses
during the years of war, the accounts in 1945 had shown a surplus

of £269 over expenditure.

This healthy condition of the [inances was due to tho increases
in adimission fees and practising fees, the former being probably
an abnormal wumber.

The Socviety's Solicitors’ Benevolent Fund had received
from the estate of the late T, T. D). Bell a legacy of £50. Mr.
Bennett drew the attention of members to the need for baild-
g up this fund =0 that it might be used in affording pecuniary
assistance to members of the Soc zatv or. their dependents who
may be in need.

The report and balance-sheet wes then fo-rma,liy adopted.

Election of Officers.—~The following offwm were elected :

President: Mr. W. P, Shorland, the ouly nofnines, was duly
alected.

On taking the chair Mr. Shorland expressed his appreciation
of the honour conferred upon him, aud referred o the valuable
services given to tho Bociety by the retiring President. Mr. Biss,
fhroughout his year of office.

Mr.-J. R. K. ]

Vice- President : Bennett. the only nomines, was

duly elected.

Treasurer : Mr.
elected.

Members of Couneil: The following ordinery members of
the Council were elected : Messrs. P, B. Cooke, K.C., H. R Biss, -
E. D. Blundeli, W. E. Leicester, N. H. Mather, E. F. Rothwell )
F. C. Spratt and C. A. L. T*ea(iwell

Elected by

G. . Phillips, the only nominee, was duly -

_Branches.r—Palmsr?ﬂon Novth : As no nomina-
G. I. MeGregor continues in office.
Feilding © As no  nomination was recaived. Mr. J. Graham
continues  in office.  Measterton ©  As no nomination was

received, Mr. R. McKenzie continues in office,




108 -

-KEW ZEALAND LAW JOURNAL

May 7, 1048

The Tresident referred to the frequent attendance at the meet-
ings of Mr. G. T. McGregor and Mr. 5. Graham, and also to the
interest shown and heip givén by the country branches. Refer-
ence was alsd made to the fact that under the  oldest in-
Lebitent 7 rule the Couneil was losing as & member Mr. AL M.
Cousing, who had given seven years of faithful service to the
profession.  As a recently appointed member of the Council of
Faaw Reporting. however, the Hociety wonld continue to benefit
by the experience and knowledge wained over the years by Mr.
Cousing tn matters of interest portaining to the profession.

Avditors.—Masses, Claree, Mangies, Grillm and Co., wero elected
auditors for the ensuing yesr.

Delegates to New Zealand Law Society.—Messrs. T F.
O'Leary, KOG G0 G G, Watson amd W, P, Shorlend were
elected o represent the Soviety on the Counncll of the New Zea-
tand Law Soeiety,

On bohalf of Mr. Watson., Mr. Shovand, and himself, Mr.
O’Leary thanked the members for electing them.  Mr, O Leacy
then briefly referred to the work of the Council of the Now
Zealand Society during the pest yvear {as 00 out in ite annual

report)y. e alw reforred in dotadl to the exeellent work
carriod out by the various conunintees of the New Zealnod Soeluty

witoae  muenbers eoniste rrainty of Wallingbon 1)!‘1!,-:I-iti()i'lt‘-l‘s.

frovegarcd to e Lewal Conloronee, Me, O Loarey suggestord that
as the venue of the nest conforanes shonld e Wellimgbon, the
Society should now give the et se some eonsideration. '

Mr. Crosswell thankad M- o, Leairy Tor the informgbion eomn-
ceenyr the Uhuarsrdes aud, o nadter which he considered
was of conseiuiaiin et

Mo 0 AL L Treadeelt
rehabilitation in the Wel
tho prst vear (ifloen

submenttad o report on the work of
o Bstrict aud stated that during
deetoen Cwere suecossfully ntro-
ttues:d to craplovers reguiring clevks and sinee the vaeation of this
year gome twenty-four had also heen suerosslully assisted, . The
suveess of e post-wsr work Lad boen Taegely due, he stated,
Lo the whole-warted cowoperation of the Committee and the
Secretary. aml sl of the Wallingtun profession as 'a whole,
The work in producing the Digest, for instance, had nvolved
fourteen coutributors,  ach eontribution was reviewed by two
practitiouers and the final work edited by Profossor MueGechan,
to whom the Society was greetly indebted for the intercst he
had taken $n postowar matters,  Mr. Treadwell also reported
that he hnd been asked by the Rehshilitation Department to
ropresent the Scciety on ite advisory corpiittee in rofercuce to
subsidy grants te Wollmeton exservicenen law  elorks, and
afready the Committee had mew and disposed of several applica.
tions.  The refresher classes had been continued throushout
the year and had been well apprecisied and s further sevies
was af; presant being organived.
fession who had freely and genercusly given their services as
lecturers, the Powi-War Aid Committer tendered its sincers
thenks,

Mr, Treadwell made reference to the offorts of the Committes

ou behalf of two law clerks who had failed to qualify as solicitors

following their war service in the 1914-18 war on account of
their inability to pass Letin. Both men were held in high
esteem by the prefession.” The application had been refused
by the University of New Zealand. but it was hoped vthat the
renewed efforts of the Committee would in the near future
mest with suceess,

Mr. von Haast. on behalf of the members of the Socisty.

expressed appreciation of the work doue by the Couneil, its-

various eommittees and by the delegates of the New Zealand
Law Society,

Easter Vaeation.—It was decided thai the Easter vaesation
should be observed from the usnal closing time. Thursday,
April I3, to the usual opeaing hour on Monday, Aprif 29.

Mr. M. M. F. Lueckie.—t'he President refarred to the fact that
on February 11, 1946, My ). M. F. Luckie had completed his
[iftieth year stwee his admission as a barrister and solicitor,
On behalf of the Society hearsy congratulations were extended
to Mr. Luckic. The announcement was received with acclama-
tion.  Mr. Luckie, who attended the meebing, thanked the
President for his remarks

Granting of Prabates.—Mr. Webb reforred to the practive
adopted during the war by the office of the Supreme Courl of
telephioning  practitioners  when probates had  beon grantad.
Although Lot an enticely satisfavtory arrangement, practitioners

Fo the merabers of the pro--

had accepted the practice ss & tempowary measure, but feld
that the time bad acrived when notice should he given In
writing. . It was decided that the matter should be referred
to the meoming Council for the necessary action,

Servicemen's Christmas Parcels.—Mr. Arndt. on behalf of
the returned servicemen, expressed thanks for, not only the
parcels which had boen roesived from time to tine by the service-
men overseas., but alsn for the kind remembrance. which had
throughout their absence served as a bond between them.

Memorial Tablet—sir Witljam Perey reforred wo the memorial
tablet in the Library which recorded the names of those wlhio had
given their lives in the CQreat War. He suggested. that the in-
coming Cowncil should consider the provision of a sujtable
memorial and rvecord of the names of those who had paid the
saprome sacrifics during the present war and also suggested
that Mr, J. 8. Hannu shonld be approached in compositing the
rocording of nanes.

 HAWKE'S BAY.

The annual gencral wmecting of mombers of the Law Society
of the District of Hawke’s Bay was held on April 5, 19446,

In raoving the adoption of the annual report end accounts
the retiving President, Mre, M. B Grant. referred to this being
the first gencral meeting sinee the conclusion of hostilities and
saitl that all must feel o deep and hunble sense of gratitute
to Providenua for the suecesslul ottesine of the war with the
Axis powers. | He extended a welcoms to returned service-
men dand uew members, and thanked Mr. CoH. Bisson for his
services as Hon, dwditor, Meo Grant oeationsd that soms
slight  proveinent  regarding  valuations by the Valustion

CBeparvtment had becowse mantfest, but that the Counctd com-

sidered that untii the Napier Uffice was placed on s fooring
similer to the (isborne Offire. thers wonld sontinue Lo be
coaplaint about’ delays in the supply  of valuations. He
regrotted thae the Soricly™s remit to the New Zealand Law
Society for an umprovement in the status of the legul profession, -
to make it more attractive to young men. had beén
unsuccessful, :

The election of offivers resuttod as follows :—President : Mr.
W. G. Wood (Napier): Viee-President: DJr. A. E. Lawry
{Napier): Uonneil: Messrs, M, R, Grant. A, H. Robinson
(Nupior), B. . Gifford. F. 7. W. Rallett, J. . Holderness
{Hastings) and C. V. Chamberlain (Wairoa) ; Delegate to New
Fiealand Law Society : Me. W. G Wood ; Hon. Auditor: Mr.
C. H. Bisson: Library Committes iz Grant, Hallett,
Mason, Willis, and Wood.

After returning. thanks for his election as President, Mr.
Wood expressed appreciation of the ssrvicss rendered by Mi.
Grant in that office and congratulated him wpon heing appointed
a4 member of the Diseiplinary Committee of the New Zealand
Law Society. . :

A resolution increasing the annuad levy upon members from
one puinee to two guineas was carried, it being explained that
this was necessary in order o stemn the drain upon the Society's
resources and rmaintain its efficiency.

Mr. Chamberlain wrged that & Bar Dinner be held as & welcome
to returned servicemen and the incoming Couneil was asked to
explore all avenues which might lead to the holding of such a
funection in the near future.

‘I'he meeting closed with & vote of thanks to the chair.

HANWILTON.

In presenving the annual report at the annual general meeting
of the Hamilton District Law Society the retiring President,
Mr. A. L. Tomkins, said that the report recorded the fact that
from this district one member served abroad in the Navy,
twelve in the Army, and four in the Air Force, and in addition
twenty-three served in the various forces i New Zealand.
Mr. £. . H.-Cotton made the supreme sacrifice.  In addition,
most members who wore able to do so, as well as carrying on
their own practices, geve genercusly of their time to the war |
oifort in some other manner.

The election of officers resulted as follows: President :
W O Tamner: Viee-President: 1. J. Lundon.  Hamilton
members: 13, F. Clayton-Greene, 3. J. King, H. J. MeMullin,
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J. F. Strang. and A. L. Tompkins, Country members: G. G
Bell, E. 3. Mackersoy. and R. B, Morton. Auditor: W. B. L.
Witliams.

The question of holding a peace dinner was diseussed and
aithough it was foreseen that ihere would probhably be somne
diffirulty in obuaining a hotel in which to hold it, the Councit
was asked to make the necessary arrangements, if at all possible.

A vote of thanks was paased to Mr. F, A, Swarbrick, who il
not etand for the Council again, for his serviess as President

100

and member over a very long pevied.  Mr. 8, 3. Treston was
also thanked for his setvices on the Council over a nuwmber of
Vears.

The Chairman reported on representstions ruade by the
Council for the establishing of branch offices of the Stamp
Duties Department. Land Reglstration Office, Crown Lands
Office, and Valuation Departient Offices at Hamilton.

After the meeting, n order o enable encntry and tewn
members t0 meet socially, Hght refreshmonts were provided,

NEW ZEALAND LAW SOCIETY.

Annual Meeting.

{(Concluded from p. 993

Goncessions in Law Course. —The {oilowing letter was revseved
from Mr. B M. Gresson. Dean of the Law Paculty, Canterbury
University College @ — ]

" Considerable dissatisfaetion is felt by some of the ox-
sorviceinen low gtudonts in voagard to the convissions granted
to them, 1 have attonded a meeting of the ocal i studints
and alsy bave had of wecessity to futervicw cach of tho
studenta personally in relation to theiv course For the vear.
Such grave handicap is imposed upon some of them through
the unwillingnoss of the War Congessions Gommittes to
excuse Latin andor Roeman Law that 1 am addressing 1o
the Law Socicty the onclosed commmunication with 4 view to
some pronouncement being made by the Society.

“If the views 1 have expressed find gencral acceptance
I hope that the War Convession Committee may be induget
to dispose of the eases with which they have to deal in
consonance.””

Enciosure : o ' Co

1t is saggested that the New Zealand Law Society should
exanine arl express ag opinion upon, the nature and exten-
of the War Concessions granted by the University in relation
te the faw eourse. The Lew Society is probably better
qualified than the War Concpssions Committee (or the Corncil
of Legal FEducation from which advice was sought) 1o
appreciats the difficultics that confront the ex-servicemwn
on resuming his studies and the relative irnportance of the
subjects of the course.

" Thers is a general recognition that concession in respect
of the law subjects preper is not practicable except where
a student has devoted some study to. snd acguired some
knowledge of, the subject. For that reason conecessions
have, very properly, been lmited to Division L {which com-
prives Latin and Romaw Law with four optional subjects
of the B.A. course) and fram Divigion IV (which comprises
Jurisprudence, Constitutional Lew, Internatiopal Law and
Confiict of Laws).

* it wouid appear that there is an unwillingness amounting
almost to a refusal to excusc Latin or Roman Law, though as
regards the former this attitude has been mwdified to the
extent that a high mark in Entrance (Marric.) has been held
in some cases to warrant exemption in Latin. The Couneil
of Legal Lducation expressed a wish that ne exemption
should be granted in Latin, and since Roman Law, as well as
Latin, is & compulsory subject, the War Concessions Com-
mittee has attributed to both a greater importance than is
warranted. As a result there are cases of ex-servicemen,
who, after several years' serviee. are now required to complate
Latin endfor Roman Law and who are dismayed at the pros-
pect of having to suffer this hindrance to the study of the
essentizl subjects they must undertake in their tesk of
qualifying for practice.

¢ 1t is propused that, for the guidance of the War Conces-
signs Committee, the Law Spciety should affirm she following
proposition, namely—that neither Latin nor Roman Law
s of such importatice as to warrant, in the case of an ex-
serviceman who has served (whether in New Zealand or over-

. seas) for a period of not less than three years an insistence
that he secure a pass in either or both with a consequent
deluy to him in the passing of she professional subjects.
Even in normaf times it hes alweys been a controversial

(uestion whether there s miaeh (or sy} valoe in the com-
pulsory stody of Romsn Law and thero hag always been n
conslderabie body of opinten which held that a. knowledpge
of Latity w Hitrence (Motrie.) standard was sufficient for the

lwwyvor. o wsk o man who bas spent three years of upwards
teoservice to tulke up, or teturn bo, Lotin or Poman Law 18 to
anpeae tpon him s hardship outoof all proportion to. sny
advantage o hijoselt, I shorh el whio haes served three

pears el wpreard s gnaghd well b coow the whole of Ddviwion J

or gy subjeels thereof remginteyg (o br eomgpleted o ff such a

propusition were to be alfinned by the Faow Society it moight

mduce the War Conresslons Commilioe to adopt o more
liberal policy.

“Po iequire an exeservieoman after three, four, or five
years lost in serviee still 1o complate Division L, be it in Latin,
Foman Law. or any other subject iz froma o psychological
point of view, quite wrong,  Ho feels he s resumiag where
he loft off—stdl tn Division 1. Nor is a grant of ong or mors
of the subjects of Division IV an effestive corrective, The
necessity of completing Latio und or Roman Lew ocngonders
a feniing of frasiration and is a disheartening factor at the
very point st which he needs help and encoouragement to
overcome the necossarily abrupt  change over froro the
dependence of corporate army or navy lfe to the individnalism
of persanal study,  Mven it (whiclh is . disputable) it will
constitite & handicap tu bim 1o lack a knowledge of Latin
andjor Roman Law 1t 15 betfer he should he so handivapped
than suffer the discouragenent and further delay completion
of Division 1 will impose,  For men whose servite 15 three
years ar wpreards Digsees [ shovld Le eliminated.

“ Bome ilustrative cases are appended Lo show the extent
o which in somne cascs students already well on in years
are saffering hardship and hindrance by having te take up,
or to complote Latin and or Homan Law, or other subjects
of Division T, and it 15 not too ek to say that this reguire-
ment will lead some o discontinue the law course and to seek
rehabilitation in some olher vocation. It is a question
whether the course s not over long anyhow, and a shortening
to the essential practical law subjects for men who heve
sacrificed three vears in a service would. even if only to
some extent, offset the considersble disadvantage which are
ineserpable Ly resven of their years of serviee,  The qusstion
warrants the atiention of the New Zealand Law Soclety.”
A surumary was attached showing in eleven instances the

subjects of Division I w0 be completed.  In each case Roman
Law was shown tu be a subject yot to complete, and four svudents
still had vo complete Latin. .

It was pointed out by Mr. Johnstone that for the solicitor’s
exemination Roman Law had already been deleted from the
syilabus.

After discussing tire matter at length, on the motion of Mr.
Hutchison it was decided shat in the view of this Council, Roman
Law was not of such importance as vo warrand, in the case of
an ex-serviceman wio had sorved (whether in New Zealand or
overseas) for a peviod of not less than three years an insistence
that he should secure a pass in this subjcet with a consequent
delay to him in the passing of the professional subjects.

War Goncessions.—3r. Shorland stated that the Wellington .
Society was disturbed by the faut thut tie University of New
Zeslund had refused the application mmde by the New Zealand:
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Law Society for an exemption in [atin to allow the above men
to gualify as solicitora,

M. Treadwell had accordingly been asked by the Wellington
Couneil to take 'th, matter np agnin witl: the authoritics and he
Lad been advised in view of the fact that power had now been
given to the War Concessions Conunittee to grant latin in certain
ecases that the Society should again presenl whe application to
the University,

On the motion hy Mr. Shorland, seccnded by Mr, Grant,
it was therofore wnanimeusiy resohved that argent representas
tions should again be inaie to the University that an exempticn
i latin should be grantod 1o these bwo men in ovder thay tiey
might be adinitted as solivitors,

Delegates wore theretore asked Lo ropoert to the Societles
and tlmc urgent wiiention should be given se the anuilrr )

Legal Conference.—1t was devided to sk the Wellingon,
Society to sponsor the next couwfercive and thas, subject to
difficulties such as aceommedation, being overeame, the c¢on-
ference shiould be restned next yearv,

Legzl Conference Fund,—lt was decided to revive tho coilees
tion of the 3s. fro whon the next practising fees were helog
paid.

Council—New Zealand Law Society, —ihe fullowing [l was
rereived fromn Wellington ¢ .

“Inoview of the fact that amendments bo the baw Praeti-
Lionors Act. 1931, are vontemnplated. the Consell of the Wel-
Hngton District Luw Society regquests that consideration be
given 1o the amwnding of the Acb 50 as 1o inerease the repre-
sentations of Wellington on the Council of the New Zealaiud
Hoclety.

CAbtention 2 drawn te bhe fact that
fall upon - the Wellington 3
mambors of  the Standing

fuirly oburous dutes

smembers who coraprise the only

Commnittes wvadlable for urgent

mestings and work. The provision of the Rules require
noguorugm  of thren wembers of the Standing Cumnyttee
which renders it desirable that there sheuld be not less than
four available members of the Btanding Committee in Wel-

Chmgton, This would appear to support the request that
there should he biereased representations.”

On the motion of Mre, AL H. JYahnstone, K.CL. 16 was resolved
for the reasons set out in the Wellington letter that the Low
Prsctitionors Act be amoended to provide that the Wellington
Distriet Law Society have four wembers on the New Zraland
Council, the alteration to be included in the amendments going
forward.

Servicemen’'s Seftlement and Land Sales Act: Delay in Distri-

bution of Cepies of Statutes.—T'he Wangenui Society complained |

that no copies of the Servicemen's Settlernent and Land Sales
Amendmens Act. 1943, were available to practitiopers, par-
viewdarly in vountry towns. until long after the Aet cama into
foree and askel that the printing and distribution be expedited.

The Standing Comnmittes were a.:i\cd to see the Government

Printer vn the matter.

Appointment : Land Sales Court Judge.—The Tresident
reported that at the request of the Auckiannd and Wellington
Socleties the Standing Cornmittee recently waited on tho Prime
Minister,  The Minister of Justice ancd the Minister uf Lands
alse attended,

it was poiuted out by the Compnittee that the Land Sales
Conrt had been unable o hear appeals for some months owing
tor the faet thut no Judge was availuble end that in the mean-
time extreme inconvenience and hardship was caused.

Fhe fact was also pointed out that owing vo the Court's
infrequent  sittings, the public hwd refraimed from lodging
appeals and it was thought that bhe purpose of the Act was being”
cirerrventaed.

16 wan stressd that the work of the Court could not be satis
favburily dealt with from the point of view of the profession
and of the public if o Jmig,u hadl other judicial functions to per-
form and iv was felt that under this arrengement there would
be continued cause for complaint.

Instances were given wheee appeals bad been walting six
months for & hearing.

The Coremitteo was informed that an appuintment had been
made but if the arungement proved wasaisfactory the matber
could be eoviewed.

Couneil of Legal Edueation Report.—The following report
from the Law Society representatives on the Counell of Legal
l',dumtmn was received

7 During the year the members of the Council of Legal
Edusation rv(‘unwdt'u‘u the conditions  under which  war
coneessions in Latin might be granted to law stuwdents,
Fornserly such concessions had been sparingly granted, but
upen further censideration it was decided to recomumentd
that exemption in Latin should be granted upon the same
basis ag 10 any other arts subject provided—

{1} The si{11dc_nt had. passed in Latin at the entrarnce
exanunation.
’ (") The student had a substantial period of war service:

" This recorumnendation was adopted by the War Concessions
Cominittes of the University and it was arranged that the
Committes would review in e lght of the recommendation

all cases in which, upllwa.tmn had alreandy been made for
v\emptmn in Latin,”

DUTIES OF MOTORISTS AT RAILWAY LEVEL CROSSINGS.

Magistrates at Variance.

The judgment Kehoe v, Blenkiron {fo be reported)
by Mr. Gouldmg 3.0, is of interest both from the legal
points involved. and also by reason of Mr. (J(J'Ll].dln("
departure from the earlier decisions of two other
Magistrates on the identical issnes raised.

Scetion 28 {e} of the Government Railways Act,
1926, makes it an offence to drive a vehicle across o
ailway at a crossing when an engine is approaching
within half a mile.

Hection 9 of the CGovernment Railways Amendment
Act, 1928, similarly provides that the driver of a’ motor-
vehicle shall not attempt to cross at a railway-crossing
unless the line is clear.

In all of the three prosecutions mentioned the
defendant driver was charged under s. 29 {¢) of the
1926 Act. Ip the Police prosecutions of Withers v,
Cole, (1944) 39 M.C.R. 90, and Police v. Saunders,
(1945) 4 M.C.D. 331, the respective Magistrates dis-
missed the charges on the ground that the above s, 29 ()
is repugnant to and impliedly repealed pro tanto by
above s. 9, as regards motor-vehicles ; or alternatively

that the s. 9, being a special section having reference to
motor-vehicles, should be treated as an exception from
the general section, .. 5. 29 {g):

In the Kehoe case, Mr. Goulding, $.M., disagrees with
these views, He considers that the purpose of 5. @
of the 1923 Act, is to provide for the many instances
in which the motorist cannot, for topographical reasons,
see whether the line is clear for half a mile, and is
therefore protected from prosecution under s. 29 {¢)
by reason of lack of mens rew : wvide Broad v, The King,
(1914) 33 N.Z.L.R. 1275, aff. on app. (1915; N.Z.P.C.C.
6538, If there is half a mile visibility of the line at the
crossing in the direction from which the train is approach-
ing, then in Mr. Goulding’s view s. 29 {c} is an appro-
priate .s&,ctmn_ under Wm-:.h to prosecute an offender ;
bub if this visibility is not available, then the prosecutor
must fall back on 5. 9 of the 1928 Act.

In this connection the learned Magistrate considers
that if warning is being given by bells or lights, this
provides knowledge thut the line s not “ clear” ; and
if the approachm" train s visible and within half a
mite, then also the line is ot * clear.”
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By ScrmsLzx.

Wartime Marriages.—It must be assumed that our
jegislators were temporarily Reno-minded when they
provided in Part I1 of the Matrimomial Causes (War
Marriages) Emergeney  Hegulations, 1046, that the
validity of any decree or order made by any Cowt of
any State of the United States of America In any
proceedings for divoree or for nulity of masrisge in
relation to any marriage is to be recognized in wll
New Zealand Courts, notwithstanding that the husband
may not have been, at the time of the commencement
of the procesdings, domiciled in the Mate to which the
Counrt helongs, and that the validity of the decree or
order may not be recognized in the Cowrts of the State
or country in which the hushand was then domiciled.
This enactnient, no doubt, is designed to cover those
unfortunate cases where women who had a New Zea-
land domicil at the time of their marriage now f{ind
themselves  divorced upon procecdings with  which
they were never served and upon grounds startling in
their novelty.  Amongst those recently recognized
in the mfates as justifving « husband obitaining his
freedom are that his wite took more than her share of
the bedclothes and that his wife threatened to have
him cremated, mix bis ashes with fertilizer, and spread
“him ™ on the fawn: while a wife was successiul on
proving that her husband, although nice to her, was un.
pleasant to her mother, thut be refused to carry groceries
home as it was unbecoming to his nilitary rank and
that he neglected her in order to play with model
electric trains. The Regulations also lenve unremedied
the apparent anomaly created by the 1430 amendment
to the Divorce and Matrimonial Causes Act, recognizing
in this comtry divorce based-upon residential domicil.
As Reed, J., pointed out, such a divoree is not entitled
to international recognitipn, and a woman who, upon
the strength of it, married aguin in England would be
liable there to be prosecuted for bigamy: Worth v.
Worth, [1931] N4 L.R. 1109, 1132, _

MacKinnon Inecidents.—Since the death of Lord
Justice MacKinnon, last January; to which reference
has already been made in this column, instances of his
pungent wit are being recalled. One of his best
has reference to a decision of the House of Lords in
which the Law Lbrds were almost equally divided—
a decision, he observed, of " the volves of infallibility
by a narrow margin.’’ kn bis twenty-seven years at
the Har he had never conducted a criminal case, so
on his appointment to the ench he set out on the
Northern Circuit with considerable trepidation. ™1
sat with my finger in tue index of Archbold,”” he said
afterwards, " and 1 hope my uneasiness was not too
apparent.”’  One incident that appealed to his sense
of humour is mentioned by Lord nimon in an apprecia-
tion of him published in T'he Tnmes newspaper. Sir
Frank MacKinnop had, in his scholarly and charming
book, On Cirewit, made & number of suggestions ag to
the reform and improvement of the somewhat anti-
guated circuit system, He.- was highly amused to
learn that in a local library it was classified as a treatise
on electrieity ! '

Charitable Motives.——One of the last of MacKinnon's
judgments manifests his fondness for apt literary
allusion. The vase is [nlund Hevenue Commissioners

v. National Anti-Vivisection Society, (1946) 62 TL.R,
156—an appeal from the judgment of Macnaghten, J.,
reversing the decision of the Specinl Commissioners of
Income Tax in faveur of the society which claimed to -
be exempt from income-tax on its income from in-
vestments on the ground that 1t was a body established
for charitable purposes only.  Its main argument was
that it was a charitable object to prevent cruelty or
pain to animals, becanse such an object induced in
human heings a feeling of kindness to animals and that
that, in turn, tended to the moral uplift of the human
race,  MacKinnon, L.k, deciined to follow the reason-
ing of Chitty, J., in He Foveawuw, Cross v. London
Anfi-Vivisection Sociely, [1895] 2 Ch. 501, 11 T.L.R.
540, that the Court should ' stand neutral ”’ upon awnd
decline to decide the issue as to whether the wractice of
vivisection was or was not of benefit to the community,
and his agsumption that such societies must be held
to be charitable as their purpose was to prevent cruelty
to animaly, This seemed to MacKinnon, L. J., to confuse
the motives of those who supported such a society
with their money with the purposes of the society
which received and used the money. - He considered
that the motive of those who provide the pioney is
inpmaterial 3 and that the opinion of the donor of a
gift or the creator of o trust that the gift or trust is
for the public benefit does not make it so.  The matter
was one to be determined by the tribunal upon the
evidence before it,.  He added
On the reascning and asswuption of Mr. Justice Chitty
1 conceive that a society, the object of which was to secure
lepgisiation making illegal the munvfacture and sale of rat-
traps and rat-poisons, would have to be held established for
charitable purposes ; and that the more readily if the tribunal -
insigted on ¢ standing neuteal 7 oon the uestion whether rats
are, or are not. vermin which are & Imenace to mankind.
Indeed, if it bo true, 88 some may think, that-—
* the poor beetle, that we tread upon.

In corporal sufferance finds a pang as great
As when a giant dies,”

a soviety to promote legisiation to prohibit the masufacture
and sale of all insecticides would seem to have good ground
for u like claim. .

The answer to this contention may be that Shakespeare
is dealing here with the *“ sense of death is most in
apprehension,”’ and not with the principle of charitable
trusts ; but, however this may be, Scriblex is indebted
to the Jearned contributor whose eagle eve it upon this
excellent judicial reference to rats and who referred the
passage to him.

Knights Bachelor.—In addition to Mr. Justice Blair,
four other members of the Judiciary appear in the New
Year Honours List as Knights Bachelor.  Sir Horace
Hector Hearne i the Chief Justice of Jamaica, and Sir
Carleton George Langley, the Chief Justice of British
Honduras. A puisne Judge of the High Court. of
Madras, Sir Sidney Wadsworth, was called to. the Bar
by the Middle Temple in 1931—some foriy-cne years
after Blair, J., was called there. The fourth member
is U DBa, Judge of the High Court, Rangoon, whose
title in practical everyday use seems to have about it
the Shakespearian savour of Bottom’s companions.
The academic side of the profession is represented by
Bir Roland Burrows, K.C., LL.D., his recent work
Words and Phrases proving o most valuable contribution
1o the literature of the law,
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(Practical Points), P.0. Box 472, Wellington.

1. Executors and Administrators.-- Application - of
Secured  and  Unsecured Creditors-- Reat dn Admdnistrator’s
Hopilpeo Fisnffitiont  Fupds 1o neet Cliims  of weeured
Credilors— Adwdnistration wnder Parl 1V of  Adhindwistration
Act, VYIS, renommandid. :
QUESTION :  We are acting for the administrator in & deccasdd
estate.  There are five successors. thiree of whom are infants,
The main assots are blocks of <hops having a capital value of
approximately £7.500, which show a substantial return  in
ronta, There are overdue bank mortgages in the blooks
wmnounting to approximately £6,900 and. should the propertios
be sold, there wil he lttle loft For distribution efter the un-
secured  debts, amounting to approximately 800, are paid.
The Bank mortgagec has denssnderl the net income from the
shops to be applicd towards interest under the mortgage and
then in emdiuction of principal.  This will result in the un-
secured ereditors veveiving  nothing, and  eventuaily  taking
action,

Agsetgon--

Is the administrator entitled to upply the reats, firstly
towards retes, insurwnees snd interest unider the Bank mortguges.
then rateably Leiweon the Bank and the nusecured ereditors 7

We appreciute that this actlon may foree the Bask ro apply
for leave of the Court under the Mortgagess Limergeney
Extension Regulations, 1140, to enter into possession of the
proporties,

With eareful shepherding there s every prospect of the -

bank mortgages eventunlly heing paid off: hut should the
administrator be precipitnted into selliug the properties there is
every likelihood of the estate heing unable to pay all its
vreditors, :
Answrr . From the {hrares given, b wold seern that the
extate should be administered under Part IV of the Administra-
tion Act, 1M, and the fuict thet the administrator is aware
that there is o " likelibhood of the estate being anable to pay
all its creditors ' nuces it imperative for pim to be specially
careful in administering the estate.

They should be addressed to:

““NEW ZEALAND LAW JOURNAL™

Where an estate is clearly solvent, the administrator can pay
the debts in any order Lie pleases; hut any administrator with
business koowledge wonld recognize that if a secured creditor
does 110t receive preferential treatiment in respect of the property
over which be holds his security, he will take steps to protect
hiruself by entering inte possession of such property or by
exercising his power of sale. subjert. in each case, to any
necessary consent of the Court to the exercise of the power.
Tt should be borne in mind that it is not necessary for a mortgages
to enter into possession of its mortgaged property in order to
abtain the benefit of the rentals produced by the letting of that
property : he may notify the tenants to pay the rentals to him
without actually entcring into possession : see Moyes v. Pollock
(1886) 32 Ch.D. 58. If, however, any rent is actuslly received
liy the mortgagee or his representative (the mortgagee not haviog
previously required payment thereof by the tenant to him), the
mortgagee has no special claim in respect thereof and has no
charge thereon : sec 43 Halsbury's Lases of FEnglond, 2nd Bd
P 323,

Such rent in the hands of the mortgagor’s administrator is an
asset available for payment of the secured and unseoured debts
of the deceased generally. ln the case under discussion, the
administrator could * play safe ™ and administer the estate
a8 if it were being administered under Part TV : but the result
would almost certainly be that the mortgagee would take the
necessary steps to exercise his power of sale. or of entry into
possession, or would apply for an order to adminsiter the estate
under Part IV, having, of course. obtained any consent necessary.

The administrator would probably be well sdvised to ecmply

‘with the mortgagee's demand, as this course seems to give

greater protection to the estate. The matter could be explained
to the unsecured ereditors with a tegquest thav they should give

" their consents to the course proposed.

Payment of the debis is, of course, the primary duty of the
administrator ; and beneficiaries come Into the picture only
when the liabilities have been paid,

. ¥z,

RULES AND REGULATIONS

Remyunis Subsidy Regulations Revocation QOrder, 1946,
meurnts  Enconragement Act. 1914, and
Hegations Act, '1930.)  No. 1046/31.

Cack Islands Fruit Control Regulations, 1237, Amendment
No. 2. (Cook Eslunds Act, 198150 No. 1946/32.

Industrial Coneiliation and Arkitration Amendment Regulations,
1946, (Industrial Coneilation and Arbiveation Aet, 1925,)
No. 1946,33, :

Licensed Indusiries General Regulations, 1940, Amendment
Ro. 2. (Industrial BTiciency Act, 19360 No, 1046,34,

Agrieultural Workers Extension Order, 1942, Amendment No. &.
(Agricultural Workers Avt, 1936.) No. 194635,

Minimum Wage Regulations, 1946, (Minimum Wage Act, 1943.)
No. 194656, '

Samoa Quarantipe (Aircraft) Regulations, 1946,
1921} No. L046/37,

Cook Islands Quarantine (Aireraft) Regulations, 1948,
Lslapdr Act, 1915} No. LG /38,

Motor-spirits . Prices Regulations, 1942, Amendmen! No. 3.
(Motor-spirits (Regulation of Prices) Act, 1033.) No. 1046/39.

Goverpment Railway Classification and Pay Regulations, 1942,
Amendment No. 3. (Government Kailway Act, 1926.) No.
1946 /440,

Bill of Exebange Emergency Reguilmvions, 1942, Ameptment
No. 1. (Kmcrgeney Pegulations Act, 1939.) Neo. 1846741,

Revoeation of the Shipping Radio Emergeney Regulstions, 1941.
(Emergency Regulations Act, 1939.)  No. 1946142,

Rationing Emergency Regulations, 1942, Amendment No. 4.
{Emergency Regulations Act, 1639.)  No. 1046/43,

Cream Rationing Order, 1946, (Rationing Ewergeny Fegula-
tions, 1942.) No, 194644, :

(Re-
the Emergency

{(Bamna Act,

(Cook

Sccial Security Comiribution Reguintions, 1939, Amendment
No. 4. (Social Security Act, 1935.) No. 1946/45.

Matrimonial Cawses (War Marriages) Emergency Reguiations,
1946. (Emergency Regulations Act, 1838.) No. 194646,

Crown Legal Business Regulations, 1932, Amendment No. 3.
(Public Revenues Act. 1026, and the Justices of the Pegoce
Act, 1927.) No. 104647,

Wool Disposal Commission (Travelling-allowances) Regulations,
1846. [Wool Disposal Act, 1945} No. 1045 /43,

Transport (Goods) Applied Provisions Order, 1942,
Licensing Act, 1831) No. 1946749,

Travelling-allowances Reguldtions, 1941, Amendment No. 1.
(Regulations Act, 1936.) No. 1946/50,

Customs Import Prohivition Order, 1948, No. 2. (Customs Aet,
1913) No. 1046/51,

Indusiry Licensing {Cement-manufacture) RFevocaiion Notice,
1846, (Industrial Efficiency Act, 1936.) No. 1946/53,

Labour Legislation Suspension Orders reveked. (Labour Legis-
lgtion Emergency Regulations, 1040.) No. 1948/53,

National Research Scholarship HRegulations, 1946, (Scientific
and Industrial Research Aet, 1926.) Ne. 1946/54.

Revocation of the Sale of Fruit and Vegetable Containers
Emergency. Regulations, 1945, (Emergeney Regulations Act,
1939} No. 194G/35.

Royal New Zealand Air Force Pay and Allowsnees Emergency
Regulations, 1946. {Emergency Fegulations  Act. 19380
No. 1946/56.

Tires and Tubes Control Notice, 1942, Amendment No. 2. (Supply
‘Control Emergency - Regudations, 1939. and the Munitions
Lmergency Reguations, 1941.) No. 1946 /57, :

{Transport




