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DIPLOMATIC IMMUNITY FROM COURT PROCESS: 
RESIDENT FOREIGN LEGATIONS. 

W E have now srated the principles by \rhich public subpoena, or into the residences ofthose of the mini&r’s 
ministers; their funilies, staffs, and servants are official staff v;ho are entitled to immunitv : in England 
entitied to esterritoriality, since, for the purpose at least. according to the statemen,t i, 1 ‘Whrololz’s 

of performing t,he dnt,ies eutrusted to public ministers Intwnational Lax, 6th Ed. 435. this immunity is re- 

by their respective Gorernments, they must be inde- garded rather w one of courtesy than of sbsoha right ; 
pendent of the civil snd criminal jurisdiction of the but, &wording to the statement in 1 Sntd.s Ui@ntiti~ 
Courts of the rweiving State.. Practice, 3rd Ed., WI, the rule is more rigid. 

\Ve hope tint, xr-e have alrea,d>- made it clear t,hat, From a practical viewpoint,, service of it subpoena is 
in ordrr t,o claim immunit~s from criminal or civil valueless ; 
pnxess, n member of z. leg&on st,aff, ov ii servant or 

since, if diplomatic immunity can properly 
be claimed in respect of the person subpoenaed, there 

domest.ic servant, of the public minist.er: mut show t~iiat is no rmsm8, in view of the fact t,hat t.be privilege of 
his service was bona. J%eT and in fact, at the time of immunity from Court proci;ss &aches to that person, 
rhe act, in respect. of which immunity is claimed. nece~- of compelling his ntt.endance to pi,, evidence. 
sary for the interest or convenience of the minister. This immiinit~~ from giving evidence iu the tourt,s 

British subjects, who are ” domestics or domestic of the receiving country has mot,lxs prwticsl basi’: : We 
sorvmlts of in minist~er.” must have first, been scccpted have already observed that the fiction of esi.errit,oti&t~y ,1 1 . ^.. 
85 SUCil 0;. t,,reir own tiovermnent in irgreereement with 
the foreign Government whom they are serving in their 
own count,ry, before diplomatic privilege from legal 
process can be claimed on their behalf. Conseq,uentl>-, 
vith regard to a local national, each case must be 
carefull\- examined ; and it. must be ascertained whether 
the re&iving Government hss accepted him so as to 
give him privilege : see per Lord Phillimore in Enge&e 
v. Lvusmann, [192S] a.c. 433, 450 (Gil. ante p. 100). 
Hi8 Lordship added that once the British subject is 
tendered as a, doment.ic or as a domestic wvant, and 
the t,ender is accepted (in England, by the Foreign 
Gffico). tbe status is created and the privilege attaches. 

In the 0~~68 of civil prooess, on the analogy of Slonaan 
c. Governor and Govemmeti of Xew Zcalmd, (1876) 
I C.P.Y. 563, 110 order can ‘be made for substituted 
service unless there is some person upon whom there 
can be effectwl origiusl personal service. 

VI.--IXMM~~~Y ~RCIM GIVING EVIDEPCE. 
Another privilege 01 public ministers, their families, 

st:affs, and servants (or those of them who are entitled 
to diplomatic i~mmunity from criminal or civil process) 
is exemption from subpoena as witnesses in any of the 
Courts of a receiving State. 

iXloreover, the common-law principle of the erterri- 
toriality of an embassy, or legation, or of the residence 
of a. public minister (whether it belongs to his Govem- 
merit, or is his own, or is rented), requires tlrat no 
police officer, or officer of a Court of law, may make 
his way into those premises for the purpose of serving a 

tr.%Gs tne ,egstlcnl bulidlnga or OttlCC, or thr? mimster~s 
residence, ain forming part of ahe legat,ion’s or minister’s 
own country, and, therefore, ais being without. the torri- 
tory UC the receiving State in which, in fact, it Iies. 
Conrjequentl~ its situ&on at common law is outside 
the juriadict.mn of the Courts of that territory; and, 
for the purposes of the statutes governing service of 
legal process (including subpoenas), it is treated,as a 
matter of comity, .+s notionally outside the jurisdic- 
tion. In other w-ords? “ the person immune from @ving 
evidence is not concmved so much 5~; being pritieged 
a~ being outside the jurisdiction of the local Courts ” : 
Hall’s Irdmmztional Law, 5th Ed. 1~74. 

It follows that, 3it common law bud also uuder the 
declaratory sectiona of the DiplomAtic Immunities 
Act, 1708, that no person entitled to diplomatic im- 
munit,y from judioial process, civil or criminal, can be 
obliged, or even subpoenaed, to appear as a witness in 
a civil or criminal or administrative Court, and no such 
person is obiiged to give evidence before a commissioner 
sent to his house. But if he chooses himself to appear 
as & witness, the Comts can make use of his evidence : 
1 Oppenheim's International Law, 5th Ed. If  ,he 
voluntarily appears, or if immunity be waived in his 
regard, he would be subject to cross-examination in 
the usual way. 

When a crime has been committed in the house df a 
diplomatic agent, or by a person in his employment, 
it mag occur that his evidence or that of one of his family 
or nute is necessary.for the purposes of justice. In such 
Cases the State has no power t,o compel the person 
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invested with immunity t,o giive evidence, and still 
less to make him appar before t,lle Court,* for t,h,e pur- 
pose of doing so. It is customary, therefore, for t,he 
Minister of Foreign Affair3 to apply to the di,plomat,ic 
agent for the required depositions, and thou@ the 
latter may in ntrict,ness refuse to make them hmr&. 
or to nllow pnraona under his control to make t,hrm, 
it ir the usage not, t,o take adw.nt,a,ge of the right. 
GeneraLly, t,he rridencr ,wantrd is taken before the were- 
tary of the legation or some official whom th? minisw 
consent~s to receive for the purpose. When so t,a.kw 
it is, of course, communicat~ed to t~he Court in mit,ing. 
But where_ by the lams of t.hc country, evidence must 
be given oral!y ,before the Court, and m t,he presence of 
the accused, it IS proper for the minister or the nwmbcr 
of the m%sion whose t~estimorw is nw+ded t,o abmit, 
himself for esaminiltion in t~he”usunl manner : HaZl’.? 
Internation~ni Lau, fit,b Ed., 182 : and C&o \i:rs of 
opinion that the principles of the lirw of :x&ions do not 
allow him t,o refuse to ,zppear in Court, and give evidence 
in the preseure of the accused, w-here ihr laws of thr 
cowtry absolntel~ vequiro t,tiis io be done : see: slsn. 
I Sotmc‘r Di~,&maiic Pruc!in:: 3rd Kd. “81; :;l)S. 

-4 remarkable caw of this kind is that of t,he Dut,vh 
envoy, Dubois, in Washington, which haplxm~l in 
lY56. A C~X of homicide occurred in the presence of 
>I. Dub&, and, SF his evidence ‘ww absoluteI>- new-;- 
anry for the trial. the Foreign Secretsr~- of t,he Vnit~ed 
St&m asked Dubois to appear before the Court as a 
witness, recognieing t,he fact, that Dubois had no dut>- 
to do so. When Duboir, on the advice of all the ot,her 
diplomatic envoys in Washington, refused t,o cornpI! 
with this desire, the Unitrd States brou,oht the matter 
before the Set,herlnnds Goaernmcnt~. ‘Ihc lnt,ter 
approved of Duboi?s refusnl : but authorized him t,o 
give evidence under oath befor? thr Americ;vn Foreign 
Secretory. AR. howrver. such evidenoe would have 
hsd no va,lue at, all according t,o t,he local 1;~~~ Dubois’s 
evidence was not. t,aken ; and, nccordinv to some 
authorities (but, not, 211) t,he Gowrrmmcnt of”& Cnited 
States asked the Dutch Gosernmrut~ to recall hiw. 

The Unit.& States rule requires the Presidmt,‘s ‘per- 
mission for a minister to give evidence. The mini&r 
may, howecer, permit members of his staff t,o do so; 
though; in practice. he often sets permission from the 
State Department,. At the trial of Gtitenu for Prcsi- 
dent Gnrfield’s mwder. in ItcSl, t,hF‘ Venezuelan envoy. 
S&or Comanche, was aliowed b,~ his govcroment :,o 
gi7c widence. 

We now propose to @se some ncsusl caseE of Unit,& 
States diplomatic practice in relation to the giving of 
evidence in the local Court.s of membera of it’s embusy 
and legation staffs in foreign countries. The+ we t&en 
from 4 Hnckworth-s Digest of Inlerna~tionaal Law, pp. 5.51 
et seq. It, will be observed that t,he permission is given 
or withheld according to the particular circumstances, 
and there seems no clear principle to be deduced from 
the examples as a whole, apart from the general accept- 
ance of the do&ix of immunitv in internationd l&w. 

In a memorandum tran&itted to t,he Treasury 
Department of the Unit,ed Stat~ez on June 1.5, 1939: 
the Department of State, referring to the instructions 
to diplomatic officers of the United States cont,ained 
in Executive Order 4605-A, of Mach 8, 1927. which 
states that a diplomatie represent,ative cannot be 
cmrpdld to testify in the country of his sojourn and 
that this right is one of which he cannot divest himself 
except by the consent of his Government, said : 

The Department of State, in 1909, upon the recom- 
mendation of the Ambassador to IMy, refused to permit 
,a member of al American Embassy t,o ,give evidence 
ix the Court,8 of the receiving country, m the case of 
the aecrctaq of the United States miMary attncht 
at Itome; who vra,s aslisd to respond to letters rogatory 
irwed by an Italian oowt in a penal case and received 
t,hrough the Italisn Forcjgn Office. In 1931, the 
commercial attach& of the Unit,ed States Embassy at 
Lima was asked to answer a list of qu&ions received 
through the Peruvian Foreign Office for use in a civil 
case before a Peruvia,n Court : permission was refused. 
However, in a cme, in 1932, vhere the Peruvian Foreign 
Office forwarded t,o the United States Embassy in 
I,ims a request of a Peru%,n militarv court for the 
appearnnce of t,he assistant commercial attache as a 
witness, t.he Depart,ment of St&e authorized him to 
present. il st~atemont to the court as 2 coutesy to the 
Peruvian Government, provided tha,t the Embassy 
saw no objecbion and bhe cue had no political aspect. 

In December, 1914> the German Ambassador to the 
United States, Count, ran Bernstorff, called the &ten- 
t,iori of the Secretary of State to the fact that an office 
attendant and messenger of the German commercial 
attach6 hi Kew York had been subpoenaed by the 
Federal grand jury of Sew Pork. He gave the 
Secretay, Xr. Laxmg, t,he names of t.hree ot,her persons 
employed in t,he attach<s office “ as his assistante 
arid secretaries is in order ” to prevent a recurrence of 
such inaidtnt~.” The Secret~ary replied that, as the 
person had already appesred and t,ertified, it way not 
wsessary to discuss his immunity from subpoena. 
He poii:wd out: howeever: that according to his informa- 
t,ion_ t,le employee spent only- a small part ~of his time 
in thr employ of the German attache, and that if that 
was xxx!: it would be difficult for the Government of 
the Unixed States ” to afford the same immunities 8s 
those enjoyed by regular employees of your Embassy.” 
The Secretary continued : 

In 1916, the Attorney-General of the Unit~ed States, 
through t,he St,ate Department, inquired of the German 
Ambassador whether certain members of the German 
Embassy in,Wa,shington would be permitted to t.estify 
at a hearing on a criminal charge against a. person who 
had allegedip &tempted t,o extort money from one of 
them. The permission was gmatted by the Ambassador, 
Count van Bernstorff, on behalf of the German Govern- 
ment ” in this special case by way of exception.” 

In 1922 a t.elegrnm wa,s sent to Mr. Bakhmeteff by 
the Sergeant-at-Arms of the United States Senate, 
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in replerin to recover certain silwr in the United States 
Sssay Office, the plaintiff objected to the receipt in 
evidence of au affidavit of the former Spanish Ambas- 
sador to the United St&es on the ground that it did 
not appear tllat the Ambassador’s Government autho- 
rized him to m&r the affidavit and to waive his 
immunitv from tostjfying. The ‘X&et Court of the 
United &tes for the Southern U&rict of New York 
found that all the surrounding circumstances seemed to 
indicate that he made the affidavit with the full kuow- 
Mge and approval of his Government. The Court, 
at p, 972, said : 

In another kind of case, in 19.36, the Second Secrettary 
of a, United States Embassy wan requested by &,I 
att,ornw io Sow York to testify as to an execution 
before i&n of a rrlease of a dovier while he was on duty 
in t,he United St,ares Consuiitte.General in Paris. The 
Department of State. said that it saw no objection to 
h,is so t&fying in the interests of just,ice, since the, 
evidence appesred to relaw on137 to the execution of 
the inst.rument mentioned and to the identification of 
his signaturr. 

Iu RI{ the examples given above n-h-here the St&e 
Department w&5 askrd to advise whether 01’ not a person 
having diplomatic immunit~y from Cow+ prooess should, 
in t,he particirlar C&SC. waive his immunity. t,he status 
of tho member of the United States embassy or legation 
was not in question. 

The difficulties that may a.rise in Sew Zenland 
regarding prospect~ivc wit.rw,ses in civil 0~ winkal 
1>roccedings begin wit.;? t,ho ascertainment if that, person 
is entitkd, in Sew %esland, t,o claim diplonvat~ic 
immunit~y ;ind refuse to give the evidence tbai is required. 
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LAND SALES COURT. 
Summary of Judgments. 
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FAIR RENTS : DWELLINGHOUSE LET W1TH FURNITURE. 
After Letting without Furniture. 

- r 

The quest.ioni ha-w a,Gv, first,, whether OP not, t,be sa,me 
basic rrnt’ a.pplier t,o t.he letting without, fwniture 
ns to a ?;ubre~~knt~ Irt,ting of the ww~nx? lwcmixrs wit,11 
firnit,ure: n,nd seooi,dly, wbethcr or not the sune 
hnmic rent applies tc a letting with furniture BR to 8, 
wbsequent~ letting w&h new and additional furniture. 
In other words, is the Fair Rents Act to bc so inter- 
preted that once a. dwcllinghousc is let, it,s basic rent 
becomes detwmjned irrospect.ive of the subsequent 
installation (or removal) of furniture ? 

The cases reported t,wn upon the question whether 
or not the installation or removal of furniture effeots 
it change in the charact,er or identity, of the dwelling- 
house. .4s under the English Rent R-st.riction Bet?, 
80 in Xea Zealand, the conception of “ identity ” 1s 
in the aords of McCardie, J., “ a judicial innovation ” : 
DarmZZ Y. Wilikzker. (19’3) 92 L.J.K.B. 8%‘. The 
word does not occur in the statutes. 

In CnlZi~ v. Reid: Collins P. Billem, (1944) 3 X.C.D. 
443, two informations were heard together, in which 
each of the defendants wzs charged with accepting from 
a tenant on account of the rent of a dwellinghoune 
it wrn irrecoverable by virtue of the Fair Renti* Act, 
lR36, and itt; amendments in breach of Reg. 26 (c) 
of the Economic Stabilization Emergency Regulations, 
1942 (Serial No. 19421335, Reprint’ 1944/36). In 
B&as’8 case, a flat had been let unfurnished and later 
relet partly furnished. In Reid's ease, it w&z n matter 
of substituting new and additional furniture upon a 
second letting. Each of the defendant landlords 
had increased the rent upon the second letting without 
obtaining a determination of a “ fair rent.” The ground 
of deface oommon to both cases was that the installa- 
tion of furniture so operated a~ to change the identity 
of the dwellinghouse, and English c&w8 were cited in 
support. In the cow8e of his judgment Mr. H. P. 
Lowry, S.M., said : 
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LAND AND INCOME TAX PRACTICE. 
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OBITUARY 

Mr. B. W. Ritohiugham ~Greymouth). 



IN YOUR ARMCHAIR-AND MINE. _- Bv s0ElBmx. “_~.__ .~,.. 

Time, gentlemen, please !-When the Court of Appc~~l 
in the Xui-ro wsc pwmit,ted 1%. I<. Hnrding t,o a~plxw 
as thin1 caonsel and nrguc the point, a8 t,o what,iw ii 
wils compelent, for tint Court, to tak inio adverw 
account the failure of the priioiirr to give wiclwiw. 
it put. him on ferns as to the length of his a,ddwss, 
1ieetillg nit,h the uaal havsge of qurst,ioiix from t,hr 
Bench, Rarding suhmittcd whimsics!ly that ho wx 
entiticd t,o ‘. time off” if be had to answer thert 
questions, since the? were not “ part of tho caltract ” 
he had with the Bench. This situ&ion wcxlls an 
experience that axe befell the Scota Advocate, Condic 
Sanderson, vhen addressing the Second Division of 
the Court of Session. He had been subjected during 
the afternoon to almost incessant interruption from the 
Judges; and, when the Court resumed the following 
morning, the Lord Justice Cl,erk asked Sanderson h6w 
long he expected to speak. His reply was one hour. 
The interruptions beginning once more, the Lord 
Just,& Clerk remarked that it would ha&v be fa,k, 
to hold him down t,o the hour, whereupon &nderson 
answered suavelv : ‘. Oh, thst‘s quite al1 right-l 
allowed for the i&erruptions ! ” 

COJxmOnS 83 yourselres.‘~ The lean and hungry one 
rep&d : “All 1 can say is that xe see psss by US 
S~YOUI’V dishes on their way to your table, of which 
ac enjoy nothing but the smell.” ” Oh,” exclaimed the 
well-fed Bencher, ” 1 suppose you mean the exceedings,’ 
but, of t,hex the 13,~ t&es no cogniziince.-’ 

Irony.-One of the cla,ssic cxsmples of misdirected 
irony co~tw~‘ns the burglar of whom Lord Bowen 
uwaticnlly observed to the jury: “If, gentlemen, 
you think it likely t,hn,t t.he uccusod ‘K‘BS merely in- 
dulging all amiable fuxy for midnight exercise on his 
neigbluxu’ti roof; if you t,hink it was kindly con- 
sidwa~tioo which ied him to take off his hoots and 
leave them behind him before descending into the house ; 
:and cf. you believe it w&s t,he irmocent curiosity of the 
con~~o~ss(:ur which brough,t him to the silver pantry 
and C:LUC him to borrow thr. -tapot, then you wiU 
wquit him.” J3owen’s dismay at &II mstsnt acquittal 
may Isve been ~%oIlected by Johnston, J., who: at 
the recent Wellington sexsions, had a cue of a man 
chuged with robbing a. bank and found ahort,ly sfter- 
wards with several huntied poun& worth of notes 
strewn in bundles about his room. He attributed hi8 
possesvions to successful gambling. The jury might 
think, said Johnston, J., that the accused had chosen 
511 early hour in which to have z. p+ate exhibition of 
his we&h. As the verdict w&s one of acquittal, the 
jury must have feit, itself in sympathy with the 
aest,liatiu leanings of t,he accused ; and the Judge ia 
left to reficct, upon the d.efinit,ion of ” irony ” given by 
H. W. Fowler in his Dictionw~ of LYotlwn English 
It is, he nays, 

Usage. 
“ ii form of utterance that post,ulates a 

double aiidieme, consivtiug of one part,y t,hat hearing 
shall h,ea and shall not understand, and anotb,er party 
that, when more is meant than meets the ear, is a.w,re 
bot.h of that, more and of t,he outsider’s incompre- 
hension.” 

AU the Trimmings.-.4 New Zealand practiiioner 
who left recently to appex in the Privy Counci! w&s 
asked whether he had remembered to t.tike a plentiful 
supply of towela and soap with him snd replied : “ 1% 
not forgotten to do that., nor to send my relatives n 
number of food parcels so that % won’t have to hsng 
hungrily about the Inns of Court.” In his L&s of rhr 
C7~~a7zceZZ0rs: Lord Campbell refers to the fact that the 
old Benchers of the Inner Temple had reached their 
then dignity without the necessity of doing more than 
eating a certrcin number of dinners in publio, their 
principal occupation apparently consisting of ordering 
for their own table all the choice delicacies of the se~wn 
under the name of “ exceedixigs.” On one occasion, 
a lean student complained to a atout Bencher of the 
starved condition of those who were forced to dine in 
the lower part of the hall. He received this answer : 
“ I &asure you, sir, we allfare alike ; we have the same 

The Law Journal.-The new features starting in the 
English Law Jou~wuzl in February last, refute the old 
joke that the law lags considerably behind popular 
taste. Litt,le surprise may be occasioned by informa- 
t,ion on the progress of all public Bills in Parliament, 
t,he weekly review of recent caees, rules, and orders, 
and the seven-week cycle of articles from common 
law to divorce. The oonservative eve-brow mity be 
lifted slightly by the weekly finan&l column with 
its disoussions of pract@al problems of *peculation 
and its tables of selected investments. A somewhat 
astonishing departure from precedent, however, is 
provided by the week-end page compiled by Caliban 
(formerly oi 2% Se,c Stalesnkar~) and consisting of the 
popular quiz items ; problems, bridge and otherwise ; 
pue&s and anniversaries. -4s the Sew Zealand Law 
JOU&IFAL ususiiy males its qqem~.?ce early in the 
week; and uot at the end of it; it is pcysible that a page 
of brain-teasers would not be found B .&table substitute 
in this cduntry for our :x&-end radio broadzzstiws ori 
racing and rati.tic;,ing. Many of the questions of Caiib~n 
seem to provide little difficulty Lo the well-informed 
practitiorw, but when Scriblex found .’ What are the 
approximate length of the courses over w!.uch the 
Derby, Ascot Gold Cup, St. Leger, and Grand National 
are run 1 ” it seemed to him that any adoption of a 
similar type’ of quiz by this journal had bett+x stand. 
adjourned until after the Gam@ Commission. 
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