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DIPLOMATIC IMMUNITY

FROM COURT PROCESS :

RESIDENT FOREIGN LEGATIONS. |

E have now stated the principles by which public
ministers, their families, staffs, and servants are

: entitled to exterritoriality, since, for the purpose
of performing the duties entrusted to public ministers
by their respective Governments, they must be inde-

pendent of the eivil and criminal jurisdiction of the

Courts of the receiving State..

We hope that we have already made it clear that,
in order to claim immunity from crimmal or civil
process, 8 member of a legation staff, or a servant or
domestic servant of the public minister, must show that
his service was bona fide, and in fact, at the time of
the aet in respect of which immunity is claimed, neces-
sary for the interest or convenience of the minister.

British subjects, who ave * domestics or domestic
servants of a minister,” must have first been accepted
as such by their own Government in agreement with
the foreign Government whom they are serving in their
own country, before diplomatic privilege from legal
process can be claimed on their bebalf. Conseguently,
with regard to a local national, each case must be
carefully examined ; and it must be ascertained whether
the receiving Government has accepted him so as to
give him privilege ; see per Lord Phillimore in Engelke
v. Muysmann, [1928] A.C. 433, 450 {cit. anfz p. 100).
His Lordship added that once the Britich subject is
tendered as a domestic or as a domestic servant, and
ihe tender is accepted (in England, by the Foreign
Office), the status is created and the privilege attaches.

In the case of civil process, on the analogy of Sloman
v. Governor and Government of New Zealand, (1876}
1 C.P.D. 563, no order can be made for substituted
service unless there is some person upon whom there
can be effectual origival personal service.

VI -ImMyuxITY TROM GIVING EVIDENCE.

Ancther privilege of public ministers, their families,
staffs, and servanis {or those of them who are entitled
to diplornatic immunity from eriminal or eivil process)
is exemption from subpoena as witnesses in any of the
Courts of & receiving State. _

Moreover, the common-law principle of the exterri-
toriality of an embassy, or legation, or of the residence
of a public minister (whether it belongs to his Govern-
ment, or is his own, or is rented), requires that no
police officer, or officer of a Court of law, may make
his way into those premises for the purpose of serving a

subpoena, or into the residences of those of the minister’s
official staff who are entitled to immunity : in England
at least, according to the statement in I Wheaton's .
International Law, 6th Ed. 435, this immunity is re-

" garded rather as one of courtesy than of absolute right ;

but, according to the statement in I Satow’s Diplomatic
Practice, 3rd Ed., 329, the rule is more rigid.

From a pragtical viewpoint, service of a subpoena, is
valueless ; since, if diplomatic immunity can properly
be claimed in respect of the person subpoenaed, there
is no means, in view of the fact that the privilege of
immunity from Court process attaches to that person,
of compelling his attendance to give evidence.

This hmmunity from giving evidence in the Courts
of the receiving country has another practical basis : We
have already observed that the fiction of exterritoriality
tresbs the legation buildings or office, or the minister’s,
residence, as forming part of the legation’s or minister’s -
own country; and, therefore, as being without the terri-
tory of the receiving State in which, in fact, it lies.
Consequently its sivuation at common law is cutside
the jurisdiction of the Courts of that territory; and,
for the purpeses of the statntes governing service of

Jegal process (including subpoenas), it is treated, as a
matter of comity, as notionally outside the jurisdie:

tion.  In other words, ““ the person immune from giving
evidence is not conceived so much as being privileged
as being outside the jurisdiction of the local Courts ™ :
Hall’s International Law, 5th Ed. 174,

It follows that, at common law and also under the
declaratory sections of the Diplomatic: Immunities
Act, 1708, that no person entitled to diplomatic im-
munity from judicial process, civil or crimipal, can be
obliged, or even subpoenaed, to appear as a witness in
a civil or criminal or administrative Court, and no such
person is obliged to give evidence before a commissioner
sent to kis bouse.  But if he chooses himself to appear
as a witness, the Courts can make use of his evidence:
1 Oppenheim’s International Lew, 5th Ed. If he
voluntarily appears, or if immunity be waived in his

regard, he would be subject to cross-examination in
the usual way. ' ’

When a crime has been committed in the house 6f a .

.diplomatic agent, or by a person in his employment,

it may oceur that his evidence or that of one of his family
or suite is necessary, for the purposes of justice. In sueh’
¢ages the State has no power to compel the person
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invested with immunity to give evidence, and still
less to make hinm: appear before the Courts for the pur-
pose of doing so. It is customary, therefore, for the
Minister of Foreign Affairs to apply to the diplomatic
agent for the required depositions, and though the
“latter may in strictness refuse to make them himself,
or to allow persons under hiz control to make them,
it is the usage not to take advantage of the right.
Generally, the evidence wanted is taken before the secre-
tary of the legation or some official whom the minister
consents to receive for the purpose. When so taken
it is, of course, communicated to the Court in writing.
But where, by the laws of the country, evidence must
be given orally before the Court, and in the presence of

the accused, it is proper for the minister or the member-

of the mission whose testimony is needed to submit
himself for examination in the usual manner: Hall's
International Law, 6th Ed., 182: and Calvo was of
opinion that the prinviples of the law of nations do not
‘allow him to refuse to appear in Court and give evidence

in the presence of the accused, where the laws of the
country abeolutely require this to be done: see, also.

1 Satow’s DEplomatic Praclice, 3vd Ed. 281, 308,

A remarkable case of this kind is that of the Dutch

envoy, Pubols, in Washington, which happened in
18568. " A-case of homicide ocourred in the presence of
M. Duboeis, and, as his evidence was absolutely neces-
sary for the trial, the Foreign Secretary of the United
States asked Dubois to appear before the Court as a
witness, recognizing the fact that Dubois had no duty
to do so.  When Dubois, on the advice of all the other
diplomatic envoys in Washington, refused to comply
with this desire, the United States brought the matter
before the. Netherlands Government. . The latter
approved of Dubois’s refusal : but authorized him to
give evidence under oath before the American Forelpn
Secretarv. As, however, such evidence would have
had nc value at all aceording to the local law, Dubois’s
evidence was not taken; and, according to some
authorities (but ot ali) the Government of the United
States asked the Dutch Government to recall hiw.
. The United States rule requires the President’s per-
mission for a minister to give evidence. The minister
may, however, permit members of his staff to do w0,
though, in practice, he often gets permission from the
State Department. At the trial of Guiteau for Presi-
dent Garfield’s murder, in 1881, the Venezuelan envoy,
Sefior Comancho, was allowed by his goverament {o
give svidence.

We now propose to give some actual cases of United
States diplomatic practice in relation to the giving of
evidence in the local Courts of members of its embassy
and legation staffs in foreign countries, They are taken
from 4 Hackworth's Digest of Inlernational Law, pp. 351
et seq. It will be observed that the permission is given
or withheld according to the particular circumstances,
and there seems no clear principle to be deduced from
the examples as & whole, apart from the general accept-
ance of the doctrine of immunity in international law.

In a memorandum transmitted to the Treasury
Department of the United States on June 15, 1939,
the Department of State, referring to the instrnetions
to diplomatic officers of the United States contained
in Executive Order 4605-A, of March 8, 1927, which
states that a  diplomatic representative cannot be
compelled to testify in the country of his sojourn and
that this right is one of which he cannot divest himself
except by the consent of his Goverpment, said :

It should he stated that these instructions are not inter.
national law. They are merely standing instructions by
the Executive to our diplomatic officers in foreign countries.
The instructions relate to a situation where it is sought to
“eompel ” the diplomatic representative to testify, or wheve
he s called upon to testify. - It is well settled that diplornatic
represuntatives may not be compelled to testify hefore the
Courts of the receiving State.

Moreover, . the instroctions relate o the relationship
existimz between the Government of the United States and
the diplomatic representatives of this Government. They
are not intended, to affect the competency of the representa-
tive's testimony in the event of his ignoring the instructions
and testifying. '

The Department of State, in 1909, upon the recom-
mendation of the Ambassador to Italy, refused to permit
a member of an American Embassy to give evidence
in the Courts of the receiving country, in the case of
the secretary of the United Ssates military attaché
at Rome, who was asked to respond to letters rogatory
issued by an Ttallan court i a penal case and received
through the Italian Foreign - Office. In 1931, the
commercial attaché of the United States Embassy at
Lima was asked to answer a list of questions received
through the Peruvian Fereign Qffice for use in a elvil
case before a Peruvian Court: permission was refused.
However, In a case, in 1932, where the Peruvian Foreign
Office forwarded to the United States Embassy in
Lima a request of a Peruvian military court for the
appearance of the assistant commercial attaché as a
witness, the Department of State authorized him to
present a statement to the court as a courtesy to the
Peruvian Government, provided that the Embassy
saw no objection and the case had no political aspect.

In December, 1914, the German Ambassador to the
United States, Count von Bernstorff, called the atten-
tion of the Secretary of State to the fact that an office
attendant and messenger of the German commercial
attaché in. New York had been subpoenaed by the
Federal grand jury of New York. He gave the
Secretary, Mr. Lansing, the names of three other persons
employed in the attaché's office * as his assistants
and secretaries ” in order ** to prevent a recurrence of
such incidents.” - The Secretary replied that, as the
person had already appeared and testified, it was not
ngcessary to dizeuss his immunity from subpoena.
He pointed out, however, that according to his informa-
tion, the employee spent only a small part of his time
in the employ of the German attaché, and that if that
was wue, it would be difficult for the (Government of
the United States * to afford the same immunities as
those enjoyed by regular employees of your Embassy.”
The Secretary continued :

I understand that diplomatic privilege is not that of
eraployees and domestics of an embassy, but that of the head
of the mission. and that they are clothed with diplomatic
immunity o that his persona} comfort and state may not be
affected by their arrest.

In 1918, the Attorney-General of the United SBtates,
through the State Department, inquired of the German
Ambassador whether certain members of the German
Embassy in Washington would be permitted to testify
at & hearing on a criminal charge against a person who
had allegediy attempted to extort money from one of
them. The permission was granted by the Ambassador,
Count von Bernstorff, on behalf of the German Govern-
ment ** in this special case by way of exception.”

In 1922 a telegram was sent to Mr. Bakhmeteff by
the Sergeant-at-Arms of the United States Senate,
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asking him to appear before the Committee on Educa-
tion and Labour and saying that the notice should
be considered as service of subpoena. The Department
of State wrote to the Vice-President pointing out
that since 1817 the Government of the United States
had recognized Mr. Bakhmeteff as the Ambassader
Extracrdinary and Plenipotentiary of Russia, and that
wnder §5. 4062 to 4064 of the Revised Statutes he was
not required o respond to process.

In a letter from the Under-Secretary of State of the
United States to the United States \llmtter to Poland
{Mr. Gibson} in 1922, he said :

It appeavs that the Ministry of Foreign Affairs stated,
in its note verbale o the Legation of May 20, 1922, that the
" Polish Taw does not go to the extent of establishing that a
diplornat may not he cited as a witness in @ lawsuit,” and thav
the Ministry of Foreign Affairs therefore considers that it
is preper for it to transmit vo your Legation any process issued
by a Polish Court. surmnoning o roember of the Legation's
stalf 1o appear as » withess. It seems, however, that it is
admitted by the Polish Govermment that in such cases the
person sumomened  would pot, beeause of his  diplomatic
namunity, ba compelled to respond to the summons.

It is -atl\‘jg_k.ﬂi’d that you inform the Ministry of Forcign
Affeirs “that under the generally recognized principles of
interuational law the registered povsonnel of o foreign diplo-
watic mission ave exempt from judicinl citation, and that
this Covernment considers that the rourse followed by the
Polish Govermnent in transmitting to the Legation processes
wsuing out of Polish Unarts, stunmoning. members of the
Legation’s stafl Lo appedr a8 witnesses, s tot in aceord with
these princples.  You may add, however. that in appro-
priale casex where the testimony of o member of the lLega-
tion's staff is desired v furtheranve of the administration of
sustiee you will, upon the rercipt of a estuniupivation from
the Ministry of Forehne Aftairs requesting that the guestion
of walving immunity be considered, take up the matter with
vour Governinent.

The Department of State transmitted to the Attorney-
General of the United States in 1823, a summons
commanding the Sccretary of the Peruvian Embasky
in W abhmﬁton to appear in a Court of the District of
Columbin to testify on behalf of the United States.
The Depa] tment nomtets out that the Secretaryv’s name
appeared on the list of diplomatic officers furnished
to the marshal of the District of Columbia and said
that in view of the immunity of foreign diplomatic
officers from the jurisdiction of local Courts it was
evident that the summons should not have been served,
The Attorney-General was requested $0 bring the matter
to the attention of the United States district atioruew
in order to prevent the service of such papers there.
after on foreign diplomatic officers,

Permission was given by the Department of State,
in 1933, to the ambassador to Brazil to waive the
immunity of the commercial attaché of the Embassy
at Rio de Janiero and to permit him to give evidence
in proceedings against a former clerk of the office
charged with the embezzlement.

Iu 1933, the commercial attaché to the United States
Embassy at Brussels was reqguested to give evidence
in an automobile accident; permission was given to
him to submit his deposition as a witness of the accident.
In the same Embassy, in 1828, a clerk was asked,
through the Belgian Foreign Office, to testify as o
witness to an accident. The Departmnent of State
granted permission on the understanding that the
business of the mission was not concerned, and thal
the Belginn Governmend would reciprocate should o similar
case arise in the United States.

In the civil case, Banco de Es pcmaz v. Federal Keserve
Bank of New York, (1939) 28 T. Supp. 958, an action

_not he admissible ;

in replevin to recover certain silver in the United States
Assay Office, the plaintiff objected to the receipt.in
evidence of an affidavit of the former Spanish Awmbas-
sador to the United States on the ground that it did
not appear that the Ambassador's Government autho-
rized him to make the affidavit and to waive his
immmnity from testifying. The Tstriet Court of the
TUnited States for the Southern liustrict of New York
found that all the surrounding circumstances seemed to
indicate that he made the affidavit with the full kuow-
ledge and approval of his Government. The Court,
at p. 972, said : C

The immunity from testiflying is something to be claimed
by an ambassador. If he testifies voluntarly, without
the authorization of his Government, that is a matter betwesn
hira and his Government. It cieprwes hip neithér of his
competency, nor of his credibility,”” United States v, Ortega,
4 Wash. C.(% 531, 27 Fed., Cas. 359, 361, No. 15,971, The
third pdi’oV has ne right to assert it for hlS own benofit.

A public minister, of course, is not subject to process
in a foreign Court. and there are, perhaps, some matters
in respect of which an ambassador’s cer“tifica,te_ might
but, when he certifies to the law
of his country or to the personnel and authority of
officials of hiz government, such certificate is clearly
admissible as proof of the facts therein set forth : Agency
of Canadion Car and Foundry Co., Limited, et al. v.
American Can Co., (1918) 253 Fed. 152, 157,

In another kind of case, in 1936, the Second Secretary
of a United States Embassy was reguested by an
attorney in New York fo testify as to an execution
before him of a release of a dower while he was on duty .
in the United States Consulate-General in Paris. The-
Department of State said that it saw no objection to
his so testifying in the interests of justice, since the
evidence appeared to relate only to the execution of
the instrument mentioned and to the identification of
his signature.

in all the examples given above where the State
Department was asked to advise whether or not » person
having diplomaiic immunity from Court process should,
in the particular caso, waive his immunity. the status
of the member of the United States embassy or legation
was not In question.

The difficulties that may arise in New Zealand
regarding prospective witnesses in civil or criminal
proc eedings begm with the ascertainment if that person
is entitled, in New Zealand, to claim diplomatic
immunity and refuse to give the evidence that is required.

We have not overlooked this initial difficulty; but

o far we have endeavoured to state the principles, and,
where possible, the practice, applicable when a persou
claiming diplomatic immunity is sought as a withess.
As that immunity is the same in principle as that refer-
able to any proceedings in the Courts of the receiving
country, we have had {irst to state those principles.

In our final article, we shall explain how the right to
diplomatic privilege from Court process may -be
ascertained. in New Xealand by any practitioner whose
instructions involve the taking of process or the issuing
of a subpoena against some person, who is, officially
or otherwise, connected with a foreign legation in this
gountry. And, in concluding this series of articles, we
hopo to sct out in detail the steps that should be taken -
to obtain final and authoritative information on the
point in relasion to any rclevans ClI‘(.uIIl.‘:t'lIiL(,b that -
may arise. '

I T R ]
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SUMMARY OF RECENT JUDGMENTS.

NELSON HOSPITAL BOARD v. COOK.

COURT OF APPEAL, V\e]hnwton 1846. March 6: April 17
Mvyenrs, CJd.; hr.,\m T.: Kexxepy, J.; Caroaw, J. '

Hospital and Churitable Tostitutions—Lim ifations of Action-
Bourd's Linlkdlity for Aoty done by Fersons not enguged in
Professivnad ar soine Analogows Copaeity— Nobice of Action—
Application of Bpmsdon peneris Rule-—"* Or other person "—
Hospitals vnd Charitable Institulions Amendment Adetf, 1936,

o

section 2 of the Hospitals and Charitable Institutions Amend-

mient Act, L9306, has relation only to such persons us are employed
ar umdgul by MHospital Board io the capacity of " medical

practitioner, Jentist, matron, nurse, midwife. or attendunt,”
vl in some analogous capueity —namely, persons who in the

course of their duty come into immediate contact with patients
arcl wre Inswne way assoclated with the treatment of patients.
Shgyish  fiver Dradnage Board v, Oroua Drainage Board,
[1044] N.Z. LR, 435, applied,
Awucllordd Hospital and Claedaide Aéd Board ~.
[0 W.ZLLR au7, and Legun v,
N.ZL.BR 385, veforred to.

Lovett, (1392)
Waiteki Hospitel Board, [1985]

o held, Ly the Court ul' Appeal, aflirming the judgment of

Finkw, oI, lepmtcd [145] N2 LR, 110,

Qraere, per Myers, Call Whether the action was one for
damoges for broach of coniract, and if so. whethor s, 2 of the
Hospitals and Charitablie Institutions Act, 1936, applicd.

Vineant . Tawrarnge Fleetric-power Board, {19337 N.Z.L.R.
ouz, aff. oo app. [ 1936] NALR, 1016, refarred to.

Council :
respondent.

Soliciters 1 Fell awd Hurley, Nelzon, for the appellant ;
O Donoran and L, Wellington, tor the respondent.

Feft, for the appellant ¢ Cleary and Arndt, for the

GREAR v. COMMISSIOMER OF STAMP DUTIES.

COURT OF APPEAL.
Myeus, C. J.:
Finpay. J.

Woellingfon.
Bram. J.:

1946, Murch 12:

April 17,
KuNwEDY, 4.

CALLAN, .3

Pablic Revewve—Deatis Duties  (Estate Dulyy—
Doty payebie o Droperty  situated ond of New Deulond—
“ Country dn kel b ix sttaded T at Decered’s Death—
Company  Shares— Shares owned by Deceased dn Company

registered in one Awustralion State and ronsferable there--

Deaih Inaty paid @i thet Stote-—Sume Shares aitracting Death
fruky an another Australivn Stole—Both DPayments o_f Dufu
deductible in ‘\NL Zealand —Death Duties dat. 1921, s, 22,

Where property 1s situated i a consbituent State of a federal
Stute, such as the Ceammonweanlth of Australia.
aren of the foderal State and not the constituent State thatv is
the ** country ™ in which such property s * situated ” for the
purpose of . 32 of the Death Duties Act. 1921,

A person, who died domiciled in New Zealend and who
appointed residents of New Zealand to be her executors, owned
at her death shares some of which were situated in Victoria
ancl the remainder gituated in New South Wales.  Rome of the
companies in which such shares were held carried on business
it Queensland ;3 and. on the decensed’s death, the shares owned
by the deceased In such cormpanies were by a statube of the
Que rensland Legislature deemed to be situated In Queensland
wand in respect of such sharves. duty was declared by such statuse
to be payable in Queensiumi in like yoarmer as if such com-
panies were imeorporated and rvegistered under the law of Queens-
laned.  Another company in which sueh shares wore held also
carrind on business in Western Australin, and. by virtue of a
statute of the Western Australian Legislature, duty on the
shares owned by the deceased in such company was declared to
be payable in Western Australia.

The exceutors paid the duty cluimed by the State of Qm.e_nq—
lopid and YWestern Aastraling respectively, “and claimernd thut they
wers entitled (o the benelit of # 32 of the Death Thities Aet,
1921, in respret of sueh duty us well as n respect of the duty
paid to the Hevenue suthorities of the Lommonwcu.lth and of
Victoriz and New South Wales,

Dedugtion  of

it s the whels -

On appeal from the judgment of
[1945] N.ZL.R. 708,

Held, That the duty lawfully pavable in Queenslund and
Wentern Australia came within the provisions of a. 32
Atturney-General v, Australian AQJICU,IIWUZ" ('o

NBAV. B R. 871, R. v, Willioma, [19421 AC.
Nmdth, [1925] A.C. 371, and Eric Beach Co., Liri
General for Ontario, [1930] A.C. 161, referred to.

“\])i)t‘dj from the decision of Johnston, J., rcpa)rbcd (L8453
NZLR. U8, allowcd ’

Johnston, W, reported

(1Us4) 34
BMLM(JJ'T V.
. Atborney-

Counsel : &
respondent.,

Rolitors 1 Pringle  and  Cilkivon.  Welllngton, for  the
appaellants ; Crown Law Officc, Wellington, for the rospondent.

(h Watson, for the .apixc}.]ant:- Byrne, for the

THOMSON v. THOMSON.

svepuME Covrr. Auckland.  JU46,

Apeil 3L Fams, L

IHeoree and Aatrimoninl (:-‘{J,E,L.:\'e:*.u'----‘Hg‘.p(.l.rr;z!fo,p, fax o Covownd of
[yvorce)—-Nepurution Agrecmend- Seperation implbed by Covrse
nf Conduet—LDiscretion- - hether Sometliing short of Wrongfud
Cloneluet justifiee Exereisn of Court’s Tiscrefion
Dieerer when Opposes s Hooree and
Counses Aol F928, «, J8.

fo J':_T.fu.w I
Metronmoiod

A course of conduct may show au
ternporanily and then continue for suc]-s
implied agreement to the permancnt
and wife. )

The Janguage of = I8 of the Divoree snd A \tr\mmmnl { i
Act, 1928, which gives the Court in cerban  casss a disere-
tion a3 to whether or not a decree shadl be mads,” indicates shat,
something short. of wrongfil conhit justifies the exercise of
that diseretion where a vespondent opposes.

The petitioning husband was fifty-four and the wite seventeen,
when they were married.,  The hushand left his wife {rom teu
o twelve yeoars before he petitioned for o divorce upon the

fnrention too separate
tiI'lL as To show I
separation of Dushand

grounds of an agreement for scpavation.  The ages of the
children tvaried from nine to four wves After his departure.

the wife had the whole burden of neing up the children,
During the separation the petitioner paid her for nwintenance
an wnount that necessitated her restricting her own persunal
expenditure o a minbaum.

Lo view of the fact that the wife's position 1ighit be seriousty
prejudiced 1f the petition were granted, as the petitioner might
arty again, and her rights onder the Family Prorection
1908, in the event of his death wonhd Le l()m, e Ler rig
maintenanes might he endangered, C

A,
it to

Held, That, asswuning there was an agregiment. tac
for permanent separation, the Cotrt: should
vretion and dismiss the petition.

L 0P expross
exorrise its odise

Counsel : Holland and Lennard, for the petitioner : Cooncy,
for the respondent.
Solicitors :  W. 8. Holland, Taursnga, jor the petitioner :

D.J. Thomsore, Whangarei, for the respondent.
WO0O0D v. BARBER.

SursemE Counr,
BLAIR, J.

Mowsilton,  [ddh. February 120 Apeit J5.

frewnt Restriction---Boarding-house of Tliviy Rovms 1ot to Tenwnt
who occupicd One Room and his Houseleeper Another— Whetfier
leb as o dwellinghouse V- Whether application of Priveipal

Aot exoluded—Feawr Rents Act, 1935, ss. 2, 15 -Fadr Rents

Amendment Act, 1942, 85 3, 6.

A thirty-roomed building known as the Midlend Privats
Hotel, and built for o boarding-house or private botel, which
at the time of the lease to the defendant was used as o private
hotel or hoarding-liouse, wus lot op Decernber 12, 1043, to the
defendant by = lease in which he was deseribed s boarding-
house keeper and which contained ne eovensot requiring the
lessee to carry on the boarding-houso business or any covensut
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relating to the purpose for which the prewises might or wmight
not be used. He conduected the premises as a boarding-house
during the torm of his lease, himself residing upon the premises
and occupying cone Dbed-sitting room.  His housekeeper, who
assisted in the conduet of the bhoarding-house alse had a mom
ot the premises.

On the expiry of the term of the lease, the defundunt refused
to vacate the premizes. In an sction for possession by the
purchaser of the premises,

Held, }. That the premises wers not " let as a dwellivghouse ™
within the meaning of v 3 of the Fair Rents Amendient Act,
1842, but for purely business premises ax a boanding-house,

2, That s. 6 (1) of that statute ({id not apply, vs the outupa-
tion of the premises by the tenant and his houschkeeper was
for the purpose of his business.

Epsom Grandstand  Association. ftd. v. Clarke, (1018} WAL
170 35 T.L.R. 525, Hicks v. Snoof, (1428) #3 TP, 53, and
Viekery v. Martin, [1944] 2 Al .02, 167, distinguishod.

Counsol

Tomphkinsg, for
defendant.

the plaintiff:  Diekson, for the

Solicitors : Tompling and Weke, Hamilton, for the plaintii:
J.F, WL Dickson, Auckland, for the defendant,

in rc REID (DECEASED), GUARDIAN, TRUST. AND
EXECUTORS CO. OF N.Z.,, LTD. v. REID AND GTHERS.

SUPREME

CouRT,  Wanganui.
Marcl 2%,

10946.
FixLaY, J.

[945.  November 8.

Pulilic Revenue—Denth Duties (Estule and Succession Dutres)—
Will—Constrnction—Dutioble  Estate— Divection. by  Will o
pay aul of Procesde of Realication of Resdue ** ull my just
debty  funeral and testementary expenses ncluding  death
duties " —Whether Direction sufficient to Displace Statutory
Incidence of Liability—Gaft made by Testater tn s Life-tinne
notionally included on Estate for Death-dady FPurposes payable
— Whether Succession Dty thereon payable oul of Estale or by
Donee——Death Duties Act, 1921, as. 5 {1} (), 28, 29, 36, 31 (2}

In his lifetime a testator made a gift to R., which gift. owing
to the provisionsz of s. 5 (1) (h) of the Death Duties Act, 1921,
was notionally included in the estate of the deceased for death-
duty purposes. By his will the testator gave the residue
of his estate to his trustee to realize and stand possessed of the
proceeds thereof upon trust to pay thereout ™ all my just debts
funeral and testamentary expenses including death duties,”
and to divide and pay the residue as directed.

On an onginating summons for the interpretation of the sald
will the question (énter alie) was asked whether the amount of
death and succession duties on the said gift was pavable by the
estate of the deceased testator or by B.

Held, That, whether a clear and explicit direction is necessary.
or whether the test is the expression of a clear intention, or
there is a need for cigar and explicit language, or whether it is
eufficient if thie intention can merely be made cut from the
will, there was clearly insufficient in the said will to justify
the displacement of the statutory incidence of lability, and
death duty was payable by the beneficiary.

Hill «. Fiill, (1936) 49 C.L.R. 411, applied.

In re Houghton, McClurg v. New Zealand Insurance Co.,
Lid., (19457 N.Z.L.R. 639, distinguished.

In re Gollan, [1935] G.L.R. 48, 'Grady v. Wilmol, [1816]
2 A.C. 281, Permanent Trustees Co. v. Weeckes, (1927 47 N.8.W.
W.N. 86, and Perpetugl Trustees Co., Ltd. v, Luker, (1831)
33 N.8.W. 5.R. 85, referred to.

The case is reported on thiz guestion only.

Counsel: 4. @. Horsley, for the plaintiff company; €. F.
Broum, for testator’s daughters: &. W. Currie, for the de-
fendants, M. M. Reid and C. K. Reid; €. F. Treadwell, for the
children of E. B. Reid ; Hussey, for J. L. Higgins, and W. H.
Moore ; M. .J. Burns, for L. R. W. Reid, in his personal capacity.

Solicitors : H. @, and 4. . Horsley, Wanganui, for the
plaintiffs ;  Watl, Currie, and Jock, Wanganui. for the
defendants, M. M. and C. E. Reid; €. P. Brown, Wangamui,
for the defendants, the testator’s three daughters; Treadwell,
Gordon, Treadwell, and Haggitt, Wanganui, for the children of
E. B. Reid, in his personal capacity ;: Horner end Burns, Hawera,
for the defendant, L. R, W. Reid; J. M. Hussey, Wanganui,
for J. L. Higgine and W, H. Moore. '
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A. E. POTTS AND €O, LTD. v. UNION STEAM SHIP CO.-
OF NEW ZEALAND, LTD. : )

Suenwae CourT.

1946,
March 20,

Auckland., 1843,

Oatober 10, 12,

FIwtay, 4.

Sleipping wnd Seamen—8ili of Lading—Clecr Bill of Leding
axcepl for endorsement . Packuages Insufficient "—Dilloge not
Caaese of Loss or Damoeye ariving or resultvng from * dnanffictent
peckage T—Tnudinissibility of Evidence designed to show the
condrury - Ay other couse "—-Rule 2 (g} of Article IV . of
Rules #n Sehedule to Sea Carriaye of Goods dct, 1940—W hether
ejusdem generis rule applics—" Fawly or neglect " —Avoidence
by Oareier of Liability for Luss by FPillage—8ea Carriage. of
(loods Act, (940, Schedule dve, TV, BR, 2 (1), {n), (q). ’
Under & through bill of lading twenty-five bales of Indian

cotton towels were initially consigned from Bombay to the

plaintiff 8t Auckland, The bales were transhipped at Sydney
and were thers, with other goods, consigmed by Burns, Philp,
and Co., Ltd., to Auckland, under a shipper’s receipt (which is’

i character o bill of lading and was issued by the defendant

company). It covered in all one hundred and eighty-six

packages of which the said twenty-five bales found part. :
The shipper's receipt was clear except for the indorsement

*packages  insufficient.”  The endorsement was apparently

intended to apply to all the one huatudred and eighty-six packages.

The explanation was that, under war conditions. shippers had

Lieen unable to secure wooden easing and had been compelied,

in consequence, to resort to the use of fabric mmaterials as

coverings.  Tn the shipper's receipt, there was an express recital
that " excepl as otherwise noted en the bill of lading the goods
specified on the face hereof are received in apparent good order
and condition.” The shipper’s receipt was expressed to be
subject 1o the rules in the Schedule to the Sea Carriage of Goods

Act, 18924 (Australia), {which rules are identical with the New

Zealand Sea Carriage of Goods Act, 1546), apon which the learned

dndge for purposes of reference was invite@ to found his.

consideration.,

The plaintiff company in due course, following payment
by them, took up the necessary documents and obtained
possession of the twenty-five packages. It was then found
that some of them had been pillaged.

Rutes 2 {1}, {n) and (¢) relating to Bills of Lading in the Schedule
to the Sea Carrisge of Goods Act, 1840, are as follows :-—

i+ 2. Neither the carrier rior the ship shall be responsible for
loss or damage arising or resulbing from :

*{1) Act or omission of the shipper or owner of the goods,
his agent or representative : : :
*{n) Insufficiency of packing :

“{gy Any other cause arising without the actual fgult or

privity of the carrier, or without the fault or neglect of the

‘agents or servants of the earrier ; but the burden of proof shall

be onr the person claiming the benefit of this exception te show
thut neither the actual fault or privity of the carrier nor the
fault or neglect of the agents or servants of the carrier contributed

te the loss or damage.” .

At the request of all parties, in an action by the plaintiff
corepany against the defendant company, the Court ordered
four questions to he argued before the trial of the action, with
the object, enter ulin, of obéaining a decision as to the rights
of the defendant company to call evidence to show that the
pillage had occurred before the goods were accepted by the
defendant company. Those guestions were as follows i

{. Upon the true interpretation of Art. IV, R.R. 2 {i}and (n)
of the Schedule to The Ses Carriage of Goods Act, 1924 (Aus-
tralia}, do the words *° ingufficiency of packing ™ under any
circumstances confer on the shipowner an immunity from
liability for loss or damage by pillage ? .

2. Having regard to the endorsement ™ packages insufficient *”
appearing on the bill of lading, the subject of this action, can
the defendant in anp action by an endorsee for value of the said
bill of lading adduce evidence tending to show that any pillaging:
of the goods comprised in the said hill of lading arose or resultad
from the inherent nature of the envelope or container or frorn

damage or injury which the said envelope or container may have
sustained * :

3. Having regard to the endorsement * packages msufficient” . =~

appearing on the bilt of lading, the subject of this action, s L
the defendant in an action by an endorsee for value of the said
hill of lading estopped to any extent from relying upon evidence
ag to darnege or injury to the container or envelope itself {in-
cluding evidence of prior pillaging) which would have been
appatent on reasonable examination ? :
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4. Upon the true interpretation of the bill of lading.the subject
of this action. is the shipowner lisble for loss ovcasioned by
thieves after the goods have come into his care, but srising
without the actual favlt or privity of the shipowner and with-
out, the fault or neglect of his agents or servants ¥

Held, 1. That the phrase ™ insufficiency of packing ” in R, 2 ()
of Art. IV in the said rules has relation solely to results atbribu-
table to such causes as the wear and tear of stowage and the
strains and stresses incident to transportation and that pillage
fs net o source of loss or damage which can properly be said to
arise or resalt from insufficient packing,

Paterson - Steamships, Lid, v, Cenadion Co-operative Wheat
Droducers, Ltd., [1934] A 338, and Dwnhan v Clere, {1902)
1 LGB, 685, applied.

Hence the auswers to the fiest and second questions were,
No. . '

2. That the defendant having given a clear bill of lading
except for the endorsement ' packages insufficient.” it could
nob mercly, ‘on that account. contradict its own representation
hy ealling cevidence to show that the goods or some of them
had then wlresdy heen pillnged if such durnage was obvious or
was such as ressonable examination would have shown.

Siver v. Oveanic Steamship Co., Lid., [1930] I K.B. 416,
Comparia Novierq Vasconzudie v, Churchill and Stm, [1906)
I KB, 237, KEvans v. James Webster and Bros., Ltd., {192¥)
34 Com. Cas, 172, and The Skarp, [19353] P. 134, applied.

Heonee the soswer to the third guostion was, Yes, to the extout
that such evidenre is designed to establish o condition at
varignes with the condition represented by the Lill of ladmg.

. 3. That, in the ‘interpretation of the =maid 1. 2 (g, the
citsdem generis ralo does not apply, as there 18 no class common

DIRECTIONS IN WILL

to all the exceptions; and the words * dny other cause’’
therein raust be given their ordinary and nwtural mewsming
and the words ™ fault or neglect ”’ in that rule are not definitive
of the scope of the words ™ any other cause,” they are emploved
for & different purpose—namely, tv prescribe s condition upon
which certain of the causes comprehended in the expression ™ any

other cause ~ are not to resalt i lability upon the part of the
carrior,

A carrier can, therefore, avoid liability for loss by pillage
usder the said T4, 2 {g). provided he can show that theve was
neither actual fuult nor privity n him nor fault or neglect in
his servants or agents. :

Henee, the answer to the fourth question was, No.

As to ejusdern generis rule: National Associofion of Locul
Gavernment Qfficers v. Dolton Corporation, [1943] AL, 186,
[1942] 2 All B.R. 425, Anderson v. dnderson, [1395] 1 Q.B. 749 ;
and 5.8, Magnhilde (Owners) v. Mclntyre Bros. and Co., [1421]
2 K.B. 97, applied.

As to the avoidance of lability lor loss or pillage: Heyn v.
Oeeun Steamship Co. Lid. 11927) 137 LU 188, and Brown and

CCo. v, T and . Harvisor, (1927) b6 LJ.K.B, 1025, applied.

Foterson's Steamships, Ltd, ~v. Canadian Co-operalive W heat
Producers, Lid., (1933] AC. 838, and Show v. Great Westerwn
Legilway Co., [18%4] 1 Q.B. 373, distinguished.

Counsel + Fachmond sl West, for the plaintiff ;. Burrowilow gh
at Hemer, for the defendant. )

dolicitors :  Juckson, Russell, Tunks, and West, ‘Auckland,’
for the plaintiff ; Russcll, McVeugh ond Co., Auckland, for the
defendant,

AS TO PAYMENT OF DEATH

DUTY.

Ineidenes of Lisbility of Successors intsr sc.

By E. C. Avams, LL.M.

The recent judgment of Mr. Justice Finjay in In e
Reid decensed), Guardion, Trust, and Executors Co. of
New Zealand, Lid. v. Reid {ante, p. 117), abundantiy jus-

_ tifies the criticism of the learned Editor of this Jorawar,
in- his leader in (1945) 21 N.Z.L.J. 287, of last vear's
majority decision .of the Court of Appeal in In re
Houghton, McClurg v. New Zealand Insurance Co., Lid.,
119451 N.Z.L.R. 639. - _

The Editor, in the course of a comprehensive review
of the authorities, dwelt on the fact that an important
denision of the highest Court in Australia, Hill v. Hill,
{1933y 49 CL.R. 41, had not been cited in In re
Houghton {(supra). Finlay, J., applying the principle
laid down in Hill v, Hill, and distinguishing In we
Houghion, held that a testamentary gift in these words,
“ Upon trust to pay thereout all my just debts funeral
and testamentary expenses including death duties
and to divide the residue,” &c., were not sufficient to
throw the burden of dedth duty payable in respect of
deceased’s notional estate {a gift infer vivos) on to the
residue. His Honour said :

As it is, the sole subject of inquiry to whether there is any
direction in this partieuler wiil which would justify the Court

in. holding that the testator intended to vary the statutory.

incidence of duty. That, as has been said, is tsntarnount
to giving Lionel Roy William Reid [the donee under the gift
inter wwos) a legacy egual in amount to the rateable propor-
tion of the duty which is chargeable on the gift to him. At
best, the expression ** including death duties,” standing alone
as it does in this will, is equivesal. It might refer to alil
the duties payable both: on the actual and the noticnal estate,
or it might refer only to the duties payable on the actual

estate.  There is nowhers in the will, nor in any circumstance
to which the Court can have regard; any indication of which
of these meanings expresses the testator's intention.

The litersl mweauing, in short, 'is ambignous. To hold
that it is not so would require that the judgments of the
majority in K4l v. Hill should be completely disregarded.
This, as T understand the judgments in in re Houghton,
I am not constrained to do.  If mwy view in this is not correct
then it follows that every testator who wishes to limit the
payment of duty out of his estate to gifts made by his wili
must avoid the simple and commonly adopted words hers
employed and must either expressly declare that the duty
is to be puid only on the gifts made by the will or, alterna-
tively. expressly provide that duty is not 0 be paid on ths
notional estats. This is & perversion of the statutory rule
which is that there must be a direction if the statutory
incidence of duty is to be altered.

There 15 no doubt that this is a very common clanse
in a will, and I think that until I'n re Houghton (supra)
cast its dubious shadow, it was the universal opinion
of conveyancers and draftsmen of wills in New Zealand
that prima facie a direction by a testator *“ to pay my
death duties  or to pay * death duty payable in respect
of my estate,” did not embrace duty payable in respect
of deceased’s notional estate. There must be hundreds
of wills in New Zealand which have been drafted on
this assumption.

The present position, however, is not very sabis-
factory ; for the erucial words in In re Houghion,
were really not so very different from those in In re
fteid. The most that can be said is that there is more
“ breadth of language ” in the words in I re Houghion.

-1t is therefore to be hoped that, if a similar question
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comes before our Court of Appeal, the question will be
argued before both Divisions. 1t is often more important
that the law should be certain. than that it should be
strictly logical. It is submitted that in these matters
the principle of stare decisis should applyv.  With the
vervy ligh rates of death duty now prevailing, it is
often a most serious thing to throw the burden of wll
the death duty on to the residuc: there may be very
little left for the residuary legatee-—a result which the
testator may not have intended. 1t shonld not be
inferred or assumed that he intended, to the detriment
of the residuary legatee, to make a legacy to the
heneficiary of the notional estate, for that 1x its actual
effect if the direction embraces notional estate.

The writer ventures to predict that In e Houghton
will be applied by owr Courts as a binding authority
only for what it actually decides @ see Quinn v. Leatham,
119017 A.C. 495, 506.

If possible, w Court of fimst mstance will distinguish

it. and follow the principles as laid down in Hill v. Hill
{(supray}, and by the House of Lords in O'Grady v. Wilmot,
11918] 2 AC. 231, 16 is respectfully submitted that Mr.
dustice Calian in the Cowrt - of first instance correctly
explained and applied "previous New Zealand cases,
und that the dissent.ing tudgment of His Honour the
Chict Justice was correct.

in e Houghlon, however, will be a useful authority in at
least two respects © (1) 1t authoritatively determines that
a testutor by the use of apt words may throw the burden
of the death duty puvableinre: it of his notional estate
o te his frec or transmissilie ~state.  "His Honour
Mr. Justice Jobnston, literally i.orpreting a provision
in our Act, had held to the contrary in In re Mathias,
Johnstons v, Letwrencs, [1934] N7 LUK, 424,

(2) 1t shows that in considering whether or not apt
words have been used to produce that cffect, the
surrounding  cireumstances will be looked  at.

INTERNATIONAL MILITARY TRIBUNAL FOR THE
FAR EAST.

The Judges and Prosecutors.

The foliowing Judges constitute the International
Military Tribunal for the Far East :

Commonwealth of Australie ;' The Hon. 8ir Willlam
Webh, Chief Justice of the Supreme Court of Queens.
land, and maker-designate of the High Court of
Australia, President.

Dominion of Canada - The Hon. Mr. Justice E. Stuart
MeDougall, Court of King's Bench, Montreal, Quebec,
Canada.

Republic of Ching: The Hon. Ju-Ao Mei, Acting
Chairman of Foreign Affairs Ccrumittee, and LeWHla-
tive Yuan.

Republic of France: The Hon.
Advocate-General Premiére Classe.

United Kingdom of Great Britein and Nonhern
Frelynd : The Hon. Lord William Donald Patrick,
Senator of His Majesty’s College of Justice in Scotland
and Judge of Court of Session in Edinburgh.

Kingdom of the Netherlands : The Hon. Mr. Justice
Bernard Vietor A. Roling, Judge in Utrecht Court and
Law Professor at the Umversmy of Utrecht.

Dominion of New Zealand : The Hon. Mr. Justice
E. H. Northeroft, of the Supreme Court of New Zealand.

Union of Soviet Socialist’ Republics : The Hon. Mr.
Justice I. M. Zaryanov, Major-General of Justice, of
Military Collemum of Supreme Court of Soviet Union ;
and

United States of Americe : The Hon. Mr. Justice

John P. Higgins, Chief Justice of the Superior Judicial
Court of Massachusetts.

Henri

Bernard,

INTERNATIONAL PROSECUTION PANEL.
The International Prosecution Section comprises

Mr. Joseph B. Keenan, Chief of Counsel; and the follow-
ing assoclate prosecutors : .

Commonwenlth of Australin @ Mr. Justice Mansfield,
Judge of the Supreme Court of Queensland; and
assistant, Mr. Alistair Rose Macdonald. o

Domarnion of Ccmada Brigadier Henry Grattan,
Nolan, C.B.E., M.C,, K.C., Vice T udge-Advocate- Genoral
at Nationai Defence Hca,dqua.rter;-, Ottawa.

Repubdlic of Ching : Judge Che-Chun Hsiang, Chief
Prosecutor, Shanghai High Court, and assistant, Mr.-
Henry Chiu, Lawyer and Law, Professor. :

Republic of France: M. Jean Oneto, Procureur of
the Republic. of Melum. -

United Kingdom of Chreal Britain  ond ’Vorffmrn
Irelamd : Mr. A, Comyns Carr, K.C.,
Prosecutor, and the following assistants: Mr. T.
Christmas Humphreys, Crown Prosecutor at the Old
Bailey, London ; Mr.  Reginald Spencer-Davies, of the
English Bar and formeny an Army Officer ; and Mr.
Maurice Reed, Legal Adviser of the Att.omey-General’s-
Office, who was a member of the War Crimes Commission
at the Nuremberg trials. _

Kingdow of the Netherlands :  Dr. W. G. ¥. Borgerhoff
Mulder, Justive in the Special Court for War Criminals
in The Hagae. )

- Dominion of New Zealand @ Brigadier R. H. Quilliam,
of the New Zealand Bar. o

Commanwealth of the Phillippines : Pedro Lopez,
Lawyer, member of Philippine Congress, and head of
Philippines United Nations Orwamzamon delegation in
London ; and

Union of Sovict Soctalist Repwbiics :

Minister S.. A.
Golunsky, Director of Judicial Science. . '

, British Associate. -
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LAND SALES COURT.

Summary of J udgments.

-] tion and assistance of practitionsrs,

The summarized judgmenta of the Lands Sales Court, which appear as under, are published for the general informa.. |
They are not intended to be ireated as reports of judgments binding on the Court ;
in futurs applications, each one of which must be considered on its own particular facts.
conelusions in any one appeal may, however, be found to be of use as a guide to the presentation of & future sppeal, and i
&3 an indication of the Court's method of considering and determining values. . :

The reasons for the Court’s

No. T4—G. 10 B,
Urbyn  Lomd-—Céril Purchaser applying for Consent to Sale to
him—Returned . Servicemen dntervening and osking Consent fo
Sale to. him-—Value wot in Dispute—Consent given subject to
Condition—Freoss of Committee’s Jurisdiction.,

Under an sgrecment da.ed August 1, 1945, the vendor agreed
to sell to the purchaser a house property situated in Dunedin
for £1,050. ‘The purchuser was a Police constable and a
civilinn.  One, H. of Dunedin, a dental mechanic and a service-
man wio had seens service overseas, wished to buy the property
und appeared at the hearing before the Otage Lond Sales
Committee ax an interested purty.

There was no dispute as to value and the Committee mnde
an Order granting consent to sule m the following terms -—

* Granted subject to the conditionn thet H, of Dunedin.
dental mechanic, becerne the purehaser undor contract dited
August 1. 144, made by the applicant as vondor at £1,050
and that applicant take necessary steps to amend such con-
tract in accordonee with this order.” : .
The - purchaser, B., appealed against the Committee's

derigion.

The Court saick: * The decision of the Committes in this
raso i8 founded upon a jurisdiction which the Serviceiwen’s
settlement und Land Salex Act, FO43, does not confer.

* Thera is nothing in the stnfute which ensitles o Committon
to force upon a vendor a purchaser selected by it. A person
wishing to sell is entitled to choose his own purchaser, and the
Commiftee is concerned under Part 111 of the Act solely with the
terms of the bargnin made botweon the vendor and his accepted
purchsser. .

“ Having regard to its novelty and far-renching effrct, a
right entitling n Committee to compel a vendor to aceept a
parchnser salocted by it would need to be elearly conferred by
legistation.  Until it is so conferred, the Supreme Court could

awd, i ity aid were invoked, would donhtless interfere by
certiorari,

*Thin “abrence of jurisdiction ix fatal to the (ommitree’s

decwion, The case is therefore referred back to the Committes.
As no question of price seems to be involved, the Committee
will no doubt consent to the sale to the appellant”’.

. No. 75—, Esrare To M.
Rural Land-Undue Aggregation—Application for Consent fo
Apreement for Sale at Auction—Intervention by Two Unsuccessful
Bidders cluiming Undue Aggregution by Applicant— No Stafue—
“ Or otheruise " —Servicemen’s Settlement and Land Sales Act,
1943, 8 10 (9.

The property the subject of this application wae situated at

Mptanra Island, and comprised 126 neres 3 roods 13- perches. |

It was sold at auction to the purchaser at & price of
£1,397 11s. 0d,, or approximately £15 15s. por acra.  The
purcheser already owned a farm property, and wished .o acquire
this additional property for winter grazing his stock.

Mesars, 8. and H., were unsuccessful bidders at the auction.
Mr. 8. was the owner of & farm of 227 acres sontiguous to the
property the wubject of the application. Mr. H. had no land
but did farm work in tho district,

At the hearing beforo the Invercargill Land Sales Committes
Messrs. 8. and H., as objectors, were represented by Mr. Alan
Stmyth, who, on their behalf, opposed the grant of consent to
szle to the purchaser, M, The Committee refused its consent
on the ground of undue aggregation. . : :

The vendor appealed to the Land Sales Court.

The Court said : ** Neither Mr. &, nor Mr. H. had any right
to appear as parties or to boheard.  Section 19 (2) of the Service-
men'’s Settlement and Land Sales Act, 1943, postulates that to
. have such a right a:perscn must. have scme interest arising out
" of n l2¢al or quasi-legal relationship; the phrase ‘or other-
wise* eannct bo construed ay antitling any one st all to appear
and be heard.  There cunnet be a unilatersl ¢ proposed trans-

- to its best advantage.

actior, * for s proposed tranaction i¢ necessarily bilateral in
character.

" Neither can the Committee force any particular private
purchaser upon a vendor.

* Messrs. H. and 8. and their circumstances were, at most,
clements in the general body of factors to be considered by the
Comumittee in relation to the guestion of * undue aggregation.’

* The most that conld be said of Messrs. H. and 8. in this
relation is that the former might become a purchaser if the
Commitiee, on Mr. M.s application, fixed a price which he (H.)
considered seceptable to bim, whilst the latter would buy at

Jany price’ up to £13 12s. 6d. per scre, that being, he said, £2 per

acre too. high, hut representative of the valne of the land to

“him.

4

" Unedue aggregation ' cannot be determined in relation to
the desires of one or two individuals. The question envikages

a2 wider view, ss is enforced ip several of the Court’s decisions,

" Judged from ithat wider view, there seems no evidence of
undue aggregation here. . The Crown does not even so suggest.
Mr. M. appears to need this land for the full development and
mere efficlent farming of his present property. The area he
soeks to acquire is by common consent an unccomomie unit
ancl in the public interest some one should geot it who will use it
Mr. H. does not sppear to proposs
or to be able to do that. .

" The appoal is allowed and the casc referred back to the
Coromittee to deal with the question of prire and any other
questions which ‘may arige. ’

* On the guestion of price. the Committee will, it is assumed,
keep ‘ potential value " in mind. Tha trustees are entitled to
& fair price and that cen only be serured to them if regerd is
paid to the fact that their land is so situate and iz of such a
character thet it is of particular value to neighbouring property
owners, The contest hetween Mr. 8. and Mr. M. at the auction
is indicative of the reality of the potential value™.

“No. 76.~-B. Esrare vo T. Co-op. Co., Lrp.

Urban  Lund—Sale ot Auction-—Returned' Serviceman's Un-
succeseful Bid—=Successful Bidder refused Consent al Awuction
Zrice—Recommendation by Commiitee to sell to Returned Service- -
muan—~Sule to Highest Bidder by Private Contract at Basic Value—
Conaent refused on new Application—Ezcess of Jurisdiction of
Committee. .

This application related to the sale of a house property at
Rangiors,. o :

This property had been the subject of a previous application,
between the same parties in respect of the sale of the property
at auction for £1,300. That application was refused on the
ground that the price was sxcessive aud unressonable. At
the previous hearing it appeared that a returned soldier suffering
seripus war disabilities, and his sister, an airman’s widow,
had been bidders at the auctipn and were stiil anxious to pur-
chase the property at their bid of £1,000 or at any lesser sum
fixed by the Committes, The value of the property was not
in excess of £985. In refusing the original application, the
Committee intimated that, while it had no jurisdiction to compel
the trustee to sell to the returned soldier, it considered he should
give favourable consideration to so doing. ‘The trustee, how-
ever, resold by private contract to the original purchaser, the
T. Co-op. Co., Ltd., for £965.

The Christchurch Land Sales Committee held that in all the
circumstances it had jurisdiction to.refuse consent to this second
application, and so refused accordingly.” ‘At the same. time
it expressed the view that, whilst it had no power to direct the
vendor to. sell to the returned servieeman, yet it, in effect,
felt that the sale to him should be made.

The purchaser, the T. Co-op. Co., Ltd., appesaled.

~The Court said: * The Court is already bound by two judg-
ments receutly given by it. The substance of the first is that

o vendor has an absolute right to select any purchaser he chooses,
and that a parchaser selected by a Committee cannot be forced
‘The point of the second .is that only persons who

upon him.
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}I:aveda legal ot quasi-logal status are entitled to appear and be
eard.

“ Two fenturey relevant to the present proceedings evaolve.
In the first place, it is consonant with principle that whas
cannot be done by direct means cannct be done by indirect.
The Committes cannot therefore deliberately create a condition,
purposely designed to compel or induce & vendor to sell to some
purchaser other than the purchaser of his choice. Then.
finally, the interveners for whom Mr. Lascelles appeared had
no status.

* A recognition of the foregoing concoptions reduces the issues
properly determinable by the Committes to such jesues as
arise In & transaction bebwoen the vendor and the T. Co-op.
Co., Ltd.

* This raises the question whether the T. Co-op. Co.. Ltd.,
could be regarded as in some sense disqualified ss a purchaser
by its having wnsde an excessive bid at the auction. The
epplication based on the eontract made at the suction heving
been dismizsed, it is difficult to see how any further disgualifica-
tion could attach to the T. Co-op. Co,, Lid. On a now applica-
tion based on a new contract, it had to submit to the complete
jurisdiction of the Committee, and could gain no advantage
from the preceding nuli and veid contract.

" The ease jx remiited to the Committes for the consideration
of all such guestions as properly srise upon such an application.
That is, of course, suhject to the foregoing dircctions as to the
specinl topics dealt with in this memorandum,”

FAIR RENTS: DWELLINGHOUSE LET WITH FURNITURE.

After Letting without Furniture.

The decision in Swil v. Taigel {unfe, p. 103) heard
in Christchurch, on appeal, by Mr. Justice Johnston,
1< of conmsiderable mmterest to lavdlords. The judg-
ment appears to open the way for further judicial
claboration of the principles applicable to dwelling-
honuses let with the use of furniture,

It will be recalled that the definition of dwellinghouse
in-g. 2 of the Fair Rents Act, 1836 (as amended), in-
cludes both furnished and unfurnished houses.

* Dwellinghouse,”
honsn
therewith.

The guestions have arisen, first, whether or not the same
basic rent* azpples to the letting without furniture
as to a subsequent letting of the sume premises with
furniture ; amnd secondly, whether or not the same
basic rent applies to a letting with furniture as to a
subsequent letting with new and additional furniture.

means any house or ahy part of A
and includes any furniture that may be lat

In other words, is the Fair Rents Act to be so inter-

preted that once a dwellinghouse is let, its basic rent
becomes determined irrespective -of the subsequent
installation (or removal) of furniture ?

The cases reported turn upon the question whether
or not the installation or removal of furniture effects
a change in the character or identity of the dwelling-
house. As under the English Rent Restriction Acts,
g0 in New Zealand, the conception of * identity ” is
in the words of McCardie, J., ““ a judicial innovation ™ :
Darrall v. Whitaker, (1923} 92 L.JK.B. 882. The
word does not oceur in the statutes. :

In Collins v. Reid 1+ Collins v. Billens, (1944) 3 M.C.D.
443, two informations were heard together, in which
each of the defendants was charged with accepting from
a tenant on account of the rent of a dwellinghouse
a sum irrecoverable by virtue of the Fair Rents Act,
1836, and its amendments in breach of Reg. 26 (c)
of the Economic Stabilization Emergency Regulations,
1942 (Serial No. 1942/335, Reprint 1944/36). In
Billensg's case, a flat had been let unfurnished and later
relet partly furnished. In Reid’s case, it waz a matier
of substituting new and additional furniture upon a
second letting. Kach of the defendant landlords
had increased the rent upon the second letting without
obtaining a determination of a * fair rent.” The ground
of defence eommon to both eases was that the installa-

tion of furniture so operated as to change the identity

of the dwellinghouse, and English cases were cited in
gupport. . In the course of his judgment Mr. H. P.
Lawry, 8.M., said : o
I find it impossible. to see how in the circumstances of this
case the decisions referrod to [under the English legislation]

% Fair Rents Amendment Act, 1942, 8.4 (1). -

* fixed as aforesaid shall not exceed the basic rent

»
can avell the defendant.  Here there is no question of
reconstruction of the dwellinghowse t and 1 (il to discern
any analegy - between the facts of these cases .and thoso
obtainine Liere. 1 de not see hiow the introduction | of
Tarpiture can wonount either iy el o in prizeiple to a recomn-
stroction of the premises:  ande aceordingly, T omuest Liold
that hose declsions Lave no application o these oases.
Moreover, pur slwtnto refers 1o w holse, whethoer 16 1 furnished
op unforeashed 00 whenee 1 odedace the house [solf is the

dominant elesiont even i the ease of w0 fuenished houke—

Lhe furpiture itsell constituting only a minor or subordinate

ingredient.  Luomy view, it is ivuneterial insefar s the

application of the Act to particeisr premises Is concormed

whoether furniture is added or removel. T repeat it is the

house that determines whether or not the Act applies: bhe-

canse the Act relntog 1o a hoiwe with or without furniture,

but not te furniture with or without a house.

I think. bowevoer, that a comparison of Lhe English statute
with our vwp gives the clue to tho corpect interpretation
to be given *o the language of vur owi regarding the premises
coverad by the legislation. In England a furnished houso
1 excludec sitogether frovn the provisions of the Act, while
the opposte position obtaing here. - The terms of our own
definiiisn of * dwellinghouse,” particularly those wentioning
" furniture,” do not convey any further meaning than the
obvious natural meaning-—uamely. that a furnished bouse -
is within the purview of the Act.  Fwven if furniture is intro-
duced that fact doss not mnd cannot so operate to remove
particular premises from  the scope of tho statute.
house remains the samne; i
destroyed . . .

1 would say that subs. (2) of s. 71 is a landiord’s protective
clause : it was enacted clearly in the interests of landlords,
fo that when on the evidence adduced by the landlord it
appears to be fair and equitable that the basic rent should be
exceaded. a Magistrato would have power to fix & rent in .
excess of the basic rent to n cdegrec commensurate with the

its identity 7 hag not boen’

© exigencies of the case. .

Disagreement with this view of tie law was expressed
by Mr. W. H. Woodward, 8. M., in Butler v. Anderson,
(1944) 3 M.C.1). 539. Here the facts were that a flat
which had been let unfurnished for 8s. 6d. a week
as at September 1, 1042, was relet fully furnished on
March 12, 1943, for 15s. & week. The learned Magis-
trate held that for the purpeses of the -Act the un-
furnished flat was not the same dwellinghouse as the
furnished fiat. I think.” he said, *‘that;, as a
‘ dwellinghouse * by the definition includes furniture,
the addition or subtraction of furniture résults, for the
purpozes of the Act, in a change in the identity of the
dwellinghouse.”” Referring to that portion of the judg-
ment in Collins v. Reid : Collins v. Bullens (cit. supra),
dealing with a landlord’s right to apply for an order
fixing a fair rent and alleging special circumstances
under subs. (2) of 5. 7, Mr. Woodward said : i

t(2) Subject to any regulations as aforesaid, the f’air_ ‘rent

the Magistrate is satisfied, by evidence produced by the landlord, -
thet in the special circumstances of the case it .is fair and
equitable that the fair rent should exteed such basic * .-

rent, : ) s

The -
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But it is also cowpetent for w tenaut to apply for such an
order if the lundlord asks tov high s rent far the dwelling
with furniture, and as the statuie i3 one that invades the
commob-law rights of landiords 1 think that in the absence
of an indieation to the contrary ilie bumden ol suaking the
application falls roore justly on the lenant.

In Sail v. Paigel (supra) the facts closely resembled
those in Bufler v. dAnderson,  In the (Joult of first
instance, the learned Magistrave (e, G. G, Chisholm,
.00 found as a matter of fict that o flat when furnished
had lost the character under which its previous rental
was puid ; and decided that the landlosd, when he
Toiet it as a furnished {lat, was entitled to determine
the new rent unhampered by the Act. On appeal
in the Supreme Court, Johnston, T, (in an oral judgment],
upheld the learncd Magistrate’s decision, and said 3

Our [New Zealund] provision that furnitore lee with a
dwellinghouse comes withtn the Ao s bat o way of saying
that it 1s sabjoct (o Line Aet. Lo Is the ease oF lumiture thal
is fet with a house that is brought in. And such a case bs
distinet from a letting without o contenmpiransous lotting of
fumiture.  The Act not ondy does pot refuse to recoghive
the distinstion between the subject-mattor of w letting without
or with furniture, it exprossly recognizes it Hut bringing
ol mnder the Act does not, inomy opinio. lewl to the cons
vlusion that the besic rental st b tor ever detormioed by
the first letting whether that was with or without ftemguees,
sud brrespeetive of change from furnished o unfurnishod
or vicewessd, Lo short, the insection of furniture does not
“elose the well-estublished distinetion between o lease of un-
furmnished premises and firnished promises.

In reference o the use of the words * let as such’
i paras. (g} and {6) of subs. (1) of s, 4 of the Fair Rents
Amendment Act, 1942, Hiz Honour said -

In my opindon, wnder s 2 of the Fair Reats Act, U306,

A sdwellinghouso ineaus any house Int ax ruch o wnd whon

furniturs is included the promises peferiod to are those ot
with furnitire,

The learned Judge does vot apperr to have considered
the judgment in Collins v. Reld: Collins v, Billens,
or that in Butler v. Anderson, which were cited to him.

It is somewhat diffieult to found propositions properly
deducible from this decision. It may, however, be
said, tentatively, first, that the addition of furniture
between any iwo lettings of ;v dwellinghouse may,
for the purposes of the Fuir Rents Act, result in & change
in the identity of the dwellinghouse ; secondly, such a
change, if it occurs, will Ju.:,mfy the landlord in
determining & new rent which will be the = basic rent
of the premises in their altered character; thirdly,
the same principle will be applicable upon a removal
of furniture in the same circumstances,

This view of the law has the virtue, as was said in
His Honour's judgment, of retaining for the purposes
of the Act ' the well established distinetion betwsen a
lease of unfurnished preémises and furnished premises.”
And where furniture is inserted upon a second letting
and a higher rent demanded, strict logic mayv forbid
that .this rent be termed an increase, for an increase
is incompatible with the notion of & ** basic rent.”

On the other hand the decision leaves open the gues-
tion how much furniture need be added or removed
from o dwellinghouse in order to effect a change in
identity.  Under the English Rent Restriction Acts,
which in general exclude dwellinghouses let ™ with
the wuse of furniture,” the position, judicially ascer-
tained prior 1o 1939, was that any portion of furniture
would satisfy the law. unless the guantity was so
negligible as to be ionored under the maxim de minimis
aon curat fex: (Vide, e.g., Wilkes v Goodwin, (1923)

2 KB, s6; 92 LJEK.B. 380; 12¢ LT. 44 1In
Rewd’s, Billeny’s und  dndersor’s . cases (supra) the

learned Magistrates held that the furniture concerned
was by no means negligible, Whether or not it shouid
be held that the addition of a relatively small portion
of furniture iz sufficient to entitle the landlord to
deterinine a. new basic rent, the result of Sail v. Taigel
will doubtless be to decrease landlords’ pleas of ** special
circumstances ' due to furniture added or removed
when orders for fair rents are sought. At the same
time, the revealed scope for landlords to determine
new basic rents must be reflected in a general iovrease
of rents for furnished houses, the burden being laid on
tenants to chalienge the rents fixed.

Initinlly, the Fair Rents Act was not a stabilizing
measure. 14 was passed " to make temporary pro-
vision for the restriction of increases in the rent of certain
classes of -dwellinghouses ” (vide the Preamble to the
Act). But the measure had a stabilizing influence.
For this reason, when the economy of the country was
deemed to reguire it, the currency of the Act was
extended; and the principle was extended by Emergency
Regulations to cover other classes of premises.

It now appears that while the Court is restrained by
the Fair Rents Act, 1936, from fixing a fair rent bey ond
the basic rent e"s.c.epb where iy cpnalden that course
watranted by ** special cirenmstances,” a landlord can
bypags the express restrictions in the Act by determin-
ing a ** hasic rent’ dependent, at his own valuation,
on the factor of furnishings. C

LAND AND INCOME TAX PRACTICE

Standard Vaiues of Live-stock.

The following statement of interest to practitioners, is supplied
by the Land and Lucomo Tos Drepartment.

An opportaiuty for adjustment of taxation in cases where
farmors bring the standurd value of their live-stock to nearer
actunl market values is provided for in the Land and Income
Tax Amendment Act, 1845, ~ Before the pussing of the amend-
ment. no adjustment of this nature could be made exc ept on
the disposal of the whole or substantially the whole of a farmer’s
live-stock, but now, whether the live-stock is disposed of or not,
the farmer has the right to write-up the vulue of his stock and
apply for relief in his incore-tax assessment, pr ovided he does
so before June 30, 1946.

The effect of the legislation is best understood in relation to

the general conditions under which farmers have adopted.

standard values for their stock.” A general review of the

position and of the effect of the new legisltion is provided.
The wmeadment wus made. necessary hecuwuse gome favmers,

when first they became liabie for income-tax, adopted standard

values - hich were telow the real value of their aboek at that.-

thre. In many cases that undervaluation has conmnued
throughont the years up to the present time.

The amendment provides that the Commissioner of Ta.xes
wmay grant appropriate relief in circumstances where it appears
that the effect of having adopted such a low standard wvalue
at comruencement may be to unduly increase the income upon
which tax will be payabl“ in the event of increase in standard

“values or on realization of the stock.

Any farmer who considers that the circumnstances m his par-
ticular case come within the scope of the section may make
formal application for relief and request particulars ss to the
extent 40 which relief may be avsilable, and the nature of
adjustments to standerd  values which may be pecessary to
obtain relief in the particular circumstauces,

" Application for relief must be made not later than June 30,
1648, otherwnse no relief on- these grounds can be granted.
. F. G, Oroay,
Clommissioner of Tuzes.
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How Standard Values work.—For income-tax purposes every
farmer deriving income from live-stock is required, in computing
his income, to take into aceount the valuw of his stock at the
beginning and end of each year. In his return he cdeducts
thie cost of stock purchased and includes as intome the amount
realized on sale of stock.  Any amount by which the amount
realized on sale exceeds the ost, it profit which is vorrsetly
troated as income. - [f the end of & vear comnes between the
dates of purchase and sale, it is necessary to place a vatue on
the stock at the ead of the year, otherwise onc year's m(‘mm
would hear the whole of the purchase while the ness year's
would inelude the whole of the sale,

While fragh purchases are being made sach Fear and the flock
or herd is being maintained at s fairly constant level, the effect
an income of the operation of this prumlple is negligible, bat
it is an important factor in & year when abnormal sales cannot
be offset by equivalent purchases.

1f ssock is undervalned at the end of one year then additional
income {to the extent of that undervaluation) i thrown into a
subsequent year when - the stock is sold, and unless the vahie
ddopteri is kept in reasonable relation to average warket valies
an inflation of the income of the final year is inevitable,

The stock on hand at the end of & year may be rsturned
either at true (or market) values or at standard values. Gwing
to market fluctuations the true value of stock, particularly stoclk

which has been reared and not acquired by purchase. may be

difficult to aseertain. - Another disadvaniege in using truc
values 15 that when prices at the end of an neome yonr e
temporarily high the invome s inflated by an anount which
may not be ultimately realized,

As an alterpative to the nse of market values fur tax purpuoses,

prevision was made {or the use of standard values, - Staadard
values are nol merely nominal values with very litsle significanee,
They are in fact provisional vaiues ddo})tad to avold the nee ity
for a complete revaluation of stock each year, and to sinooth
tern porary fluetuations in market values,

The adoption of standerd values has abvays carried the

following conditions :—

(1) That if the stock is sold at prices in excess of she standard
value the difference is assossable income.

{2} That if t}m stock iw sold ab prices less than the
vajue. the difference reduces the assessable income.

{3) That a taxpayer who has adopted standard valoes may
at the end of any subsequent yoar change over to market
values. )

{4) That the Commissioner of Taxes Inay, at the end of any
year, raguire true values to Le returned in lieu of standard
values.

riclaved

(3) That the Commissionar must coneur with the original -

adoption of standard values and with any subsequent
change in standard values,

(f) Any change in standard values or any c<hange fromn
stondurd fo true values must first take effect at the
end of sn income year, as the stock on hand at the
beginning of any year must be the same as the value
adopted at the end of the preceding veer.

To meet all possible contingencies the standard values shonld
bear reasonable relation to actual values of the particular
elasses of stock carried. actual valzes being based on an average
at March 31 {or other balance date) over a nurnber of yeurs.

It should he noted that a standard value, although fixed to
smooth out temporary fluctuations, may be altered from ltime
to time if there 15 3 change in the class or quality of the stoclk,
or if priees become more or less stabilized at figures which make
the standard valtes previously adopted unreasonable. F¥or
example, standard valges fixed in 1931 to 1233, which may have
been reasonable in those years, may now be much too low.
On the other hand, values adopted during war years may, in
later vears, be found to be too high.

Effeet on Tax Position.—TFrom these facts it will be seen
that any farmer who in making his first return of income
deducted the actual cost of his stock and has since written
the value down, is justly lisble for tax on the additional income
arising from the disposal of his stock at high prxcaq. Such an
assessment of the whole of the income in one year is due to

failure to raise his standard values in line with the increasé in
rae values.

When making their first return for income-tax purpoa!es:

some farmers used standard values much lower than true values,
and consequently did not .deduct the actual original cost.
- Instead, they included their stock on band at the beginning of
the year at the same values per head as the standard values
adopted at the end of the year. In many casés these standard
valuas wore much lower than the true values which they.were

entitled to deduct, and this original underveluation has been

St retiarn market, values,

or sdils nat. or has
his ineome for the [inal period is in-
flated due to the fact that normaily the valvation of commeneing
stoek operutes as o doednetion Frow the 1)1‘E)L‘Df‘d~. of the ultiznate
realization of such stec Where that cominencing valuatirm
is bower than trac vahios, the resalt s that {he net proceeds
of the realization. beipg asseséable as income, are ineressed by
the mmount of the initisl wnderveluation,  Section 7 of the
Tand and income Tax Amendment Act, 1940, enabled the
Conumissioner of Tuxes to gtant some relief from the assossment
of tax oun the amount of the orizine! nuderveluation in certain
cireamstances, wnd o farge suonber of olaims have already beon
deatt with, {6 has been Jound in the wdiministeation of this
section thab. the varvious conditions contained in the soction

carried forward. .\»\"-.l'mn wmeh a farmer dies,

.

have, bectuse of their infilexibilicy. ereated some anoidies,
This section hag ow l;m-n 14}:&11»(1 and & new proviston for
reliel has beemonade in s 17 of the Doand and Income Tax Amend-

ment Aot 1945,

Terms of Preseni” Amendment. - Tlie vew section. by giving
the € ommisstoner a wider diverstionary power. enables him to
avold the anouabies created by the uperation of the original
seoting. . :

The wording of . 17 11 of the Laud.and Income Tax Amend-
ment Act, 1943, 3 followws :-

CAVhere Ltoappears o ihe Commibssioner that the incomo
durived by the taxpeyer has ey or ey be anduly incressed
upen the sate or other dispesition of weny lve stock Ly rivason
of te adoption T the taspayer of a stancard value in n AL
of the Bve-stoel thmt wis loss than 1he true value thereof, the
Conymissborer, upen application in that beball made i weiting
by o oon Behmil of the s paver not itor than the thirtieth d
ol June, nitcteen handred el furty-six, nay, for the l)Ui"pUhH
of ealeulating income-tax, social security zhar"u ardl pational
SCCUPItY tAX or any one or wate of those taxes, reduce the ALHOG
able incorne of the taxpayer for any ineome year or years by
such mmount and upen ov subject Lo such conditions as he .
thinks just and eguiteble. aud may amend ,ar-r,ordm"}v any
assesament or assesents ol thie income of thy A}l

The words e iy De ™ in this section mt:t)duw‘ an ontirely
new provision,  Previoushy rolicl under <0 7 of the J40 Amed-
ment could Lo granted only wlhere the whoele or substantislly
the whole nf the Hyve-stock had beeo disposed of . Uuder the
ew provision, however. any person whose standerd . values are
undily low may now voluntarily inerease his standard volues
to reusonable figures and obtein relief to the same extent as if
be had sold cut as the amended stondard values, groeided he
makes applicalion wof lader than waa 30, 1946,

The necessity for the new provision in the law has arisen
from the fact that at soveral da‘ on which farmiig income
heeame liable for tax, there was genersl misconcoption inothe
minds of farmers of the purpose and effect of stas \dard valuoy.
The principle of standard values has been given comsiderable
publicity in recent years and it should now be more clearly
understood.  Farmers who do not now take the opporfunity
of adiusting their values to reasouable figiires will theinsehvos
have to acc'epu the responsibility if they menr additional taxes
later.

A Final Opporfuniiy. —The new provision gives to all {anners
who have been using unduly low standurd valoes an opportunity
to adjust those welues to a reasonable basis. 1t provides for
raliet wowr, and there is no provigion for any subsequent relief
when the taxpayer dies or when the stock is du:posed of.

There 1may be gome cases where standard values are low,
but where,  due to particular circumstences, it is not possible
to afford relief on an sdjustment of valies. Such cases shouid
not be allowed to drift, and the full circumstunces should be

" placed before the Commissioner to enable consideration to be

given to an adjustment by way of a gradusl incresse in velues,

so that the additional ineorme raay be spread over.a period of

years., ’ : R
Examination of the table below will enable farmers to de-

termine $he class into which their particular cases fall :—

Particulars - Required.—When applying for ad_]uf_-tment the’
following particulars should be supplied :—
(¢} The numbers and wvalues of live-stock actually  entered
as commeneing figures in the resurns of income derived
- during the years conimencing on the following dates :—
Unimproved value

of land farmed Date
£14,000 or-over .. TR L 119230

£7,500 and under £14, 000 .. Lo Ij4/1829

£3,0600 and under £7,500 . 1/4/1931

1/4/1939

Others regardless of ummplm ed Value .




124 NEW ZEALAND

LAW JOUENAL - May 21, 1946

(b) Actual market values of simifar live-stock at the same
dates, certified, if possible, by a stock firin.

{c) Numbers, also standard velues. sl actual values in
respect of live-stoek on hand at April 1. 1030, from
which - date income beeame Hable for sovial SeCurity
charge..  (This infurmation i& necessary in order to
dotermine the mncunt of original undervelustion in
respect of income for social seeurity charge purposes.)

Some Questions Answered.
QUESTION :
Who iy affocted by & 17 of the Land aod Tncome Tax Armend-
ment Act, 1943

ANIWER:

Every farmer who is using standard valueg which are lower
than the average, over a number of vears. of the inarket values
of the class and quality of stock he runs,

QUESTION :
‘What ix a reasouable standard value ?
ANBWER : :
This depends on the class. guality, and average market value
of the stoel run by ench individual farmer.  There are 1o
fixed values. Standurd values should de deterimined in relation
te the individual herd or flock and sboeuld not meerely bu pvoetago
prices at sale yards or averages for w district, althongh such in.
formation may be of ronaiderable ageistenen in lixing the valuos,

QUMETION : }
The aftact of nnduly low standued values s now well knowi.
is the effect of standard values whirh are too Jugh 2

ANSWER !

If standard values are too ligh the income will be unduly
inflated in any year when there Js an increase in the nunther of
stock on hand.,  Tho mcome will be reduced, however, when
the mpmbers nee veduced. but in meither cuse will the income
returned bo the feae income. Tt may happen that the udditional
tax payable when the numbers are tomporarily increased will
oxcend Lhwe subsequent reduction in tax when the numbers
deerease.

QUESEION : _

I a formor's steaplard values are reasouable. although they
are leas than market values at tho present timoe, does he have to
increase his standurd values ¥ .

ANSWER :

No. If a farmer is satisfied that his stendsed velues bear
reasonable relation 1o average market values e will not be
compelled to raise them to present market valups, . He must
understand, however. that if he sells 2t prices. in excess of his
standard values such excess will. inrvesse his ineome. His
choice i# whether to pay additional taxes now on increasing his
‘values or to risk additional taxes later. He may also increase

the velues to [igures someswhere botweon his present standard’

values and the present market values.

" OBITUARY

QUESTION : .
Can an nereaso in standard values be made without incurring
additional taxes ¥

ANSWER :

Yes, but only in certain circwmstances.  IF the increase in
stundard values is not more than the amount of the original
undervaluation of live-stock when liability for tax began, then
ihe Coramissivner may grans relief from the additional tax
ineureed, :

QUESTION &

If a farmior who originally undervalued bis stock has increassd
the numbers of his stock sines liability for tex commenced,
will he be entitled to.partial velief *

The selief will be limited to the emmount of the wnder-
veluation of the original stock, Any additionsl stock will
huve been reared on the farm or acquired by purchase. The
costs of rearing or the purchese price will have been deducted,
but the additional asset acquired will have been accounted for
in returns of incolne only to the extent of the standard value.
Had true values or bigher standsrd values been used. the income.
o somme previovs year when the inerease in stock took place
would have Been higlhor,  The inerease in value of the additional
stock anyuired sinco comymencement is therefors income which
should have been butb was rol returned in previous YERTE,

JUESTION ¢

A farmer who hus substantislly increased his stovk since he
originally adopted low values now writes up his stendard values,
hut finds that the additionnl tax he will incur will excesd the
maximnm retief whiczh may be granted in respact of the original
natthers,  Can any further relisf be obtained ?

ANSWER : .

Yes. If the full facts are submitted the Comrnissioner of
Taxes maey egres to the incresse being sproad over several
years. BEach case will be considered on its merits.

QUESTION : .

Will constideration be given to applications for relief in cases
where stock was reslized. say. five years back, and the difference
between the standard value and the procseds of realization was
assessed ag income ¥ :

ANSWER §.

1t is not proposvd generally to reopen assessments which
have already been figalized, but special cirenmstances may
justify the reopening of an assessment which has been f inalized
in recent years. I relief has already been granted under s 7
of the Land and Income Fax Amendment Act, 1940, and the
amount of such relief is considered reasonably sdequate, then
no further relief will be granted under s, 17 of the Land and
Income Tax Amendinent Act, 1945.

Mr. H. W. Kitchiugham (Greymouth__).

The death occurred at Greyouth. on April 21, of Mr. Henry
William HKitchingham, senior member of the firm . of Mesurs.
Guinness and Kitchingham of Greymouth, of which he had
been a partner for seventy years. He was admitted to the Bar
in June, 1883, and, after six months in Hawera, he went to
- Greymouth, where he had lived continuously since. He had
lived on the same section in Tainui Street, Greymouth., for
soventy-five years. His only som, Mr. F. A. Kitchingham,
the surviving mermber of the firm. has been Crown Solicitor in
Greymouth for sorac years, and is at present, Mayor of Grey-
mouth. )

Mr. Kitchingham, who was in his B5th year. was born at
Greymouth, and in meny ways took part in its early moulding.
particularly in the provision of reereational facilities and sport-
ing amenities, while his interest as one of the founders of the
West: Coast Agricultural and Pastoral Association, of which he
was President for some years, had & lot to do with the intro-
“duction of pedigree stock, and the comnencemont on the right
lines of stock-breeding and raising in the Province. He was
one of the prime movers in having Vieteria Park reclaimed and
it is to-day.

One of the baest-known trotting officials in the Dominion,

converted into the fine frotting-track snd sports ground that

Mr. Kitchingham, as a foundation wember, was sasociatsd
with the Greymouth Trotting Club for mors than fifty vears.
and guided the destines of the club as a committeeman and later.
as President for a long period. He had beer a member of the
New Zealand Trotting Association for thirty-five vears, and
until & short time ago held the office of Presideri. Although-
trotting wes- his main eporting interest, he was also the oldsat
member of the Groymouth Jockey Club, attending his First meet-
ing at Omoto, in 1884, . :

His Jong association with trotting has been responsible for
many refortas and laws which have stood the test. It was
Mr. Kitchinghem's ambition to breed a New Zealand Trotting
Cup winner, but in this he was unsuecessful, though Jingls
ran third to Country Belle in 1913, In recent vears, Mr.
Kitchingham’s asscciation with trotting was entirely on the
administrative side, ss a member of the New Zealand Trotting
Association ; but he owned several star performers besides
Jingle. whose victories included the Forbury Cup.

He is survived by his son, Mr. F, A. Kitchingham, two brothers,
Mr. T. G. Kitchingham (Christchuarch), and Mr. A. E. Kitching-
ham {Wellington), end two sisters, Miss A. Kitchingham (New
Plymouth) and Mrs. T. Jamieson (Greymouth). i
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IN YOUR ARMCHAIR—AND MINE.

By SORIBLEX.

Blair, J. and the Middle Temple.—Gne of the failings
of Secriblex is that, as age creeps upon hinl, he assumes
at times an air of judicial infallibility. That he 1s
lacking in this quality is amply shown by his lapse in
the last issue when, in writing of Knights Iiackelor,
he =aid that Blair, J. was called to the Bar by the
Middle Temple in 1800, Tn making this statement,
he lad placed reliance upon such aungust papers as the
English Lew Jowrnel and faw Times, both of which
asserted it without turning a hair. Scriblex blushes o
confess that arithmetic iz, and has always been, Lis
Achiiles heel. Were it 1ot so, he would have realised
that, even had Blair, J., been in 1890 a mere stripling
of twentv-one, he would now be no less than seventy-
seven years old, and his present activities as our senior
puisne Judge a trifle ireguiar, unless, Heaven forkid,
one turns a blind eye upon the statutory retiving age
for Judges. Actually, the arch-criminal of the piece
is the English Low List which lists one ** Archibald
Warder Blair *" as © Middle Temple, 18907 and then
blandly procecds to declare him a Judge of the Supréme
Court of New Zealand! Quandogue bonus dormilal
Huomerus.

Time, gentlemen, please '~ When the Court of Appeal
in the Hureo case permitied R. E. Harding to appear

as third counsel and argue the point as to whether it

was competent for that Courl te take into adverse
account the failure of the prisoner to give evidence,
it put ki on terms as to the length of his address,
Meeting with the usual barrage of questions from the
Bench, Harding submitted whimsically that he was
entitled to “time off 77 if Le had to answer these
questions, since they were not  part of the contract ™’
bhe had with the Bench. This situation recalis an
experience that once befell the Scots Advocate, Condie
Sanderson, when addressing the Second Division of
the Court of Session. He had been subjected during
the afternoon to almost incessant interruption from the

Judges ; and, when the Court resumed the following

meorning, the Lord Justice Clerk asked Sanderson how
long he expected to speak. His reply was one hour.
The interruptions beginning once more, the Lord
Justice Clerk remarked that it would hardly be fair
to hold him down to the hour, wherevpon Sanderson
answered suavely: ° Oh, that's quite all right—I
allowed for the interruptions ! ”

All the Trimmings.—A New Zealand practitioner
who left recently to apypear in the Privy Council was
asked whether he had remembered to take a. plentiful
supply of towels and soap with him and replied : “ 1've
not forgotten to do that, nor to send my relatives a
number of food parcels so that I won't have to hang
hungrily about the Inns of Court.’”” In his Lives of the
Chancellors, Lord Campbell refers to the fact that the
old Benchers of the Inver Temple had reached their
then dignity without the necessity of deoing more than
eating a certain number of dinners in public, their
principal oceupation apparently consisting of ordering
for their own table all the choice delicacies of the season
under the name of ° exceedings.” ] _ !
a lean student complained to a stout Bencher of the
starved condition of those who were forced to dine in
the lower part of the hall. He received this answer :
I assure you, sir, we all fare alike ; we bhave the same

On one occasion,

commong as yourselves.” The lean and hungry one
replied : " All'1. can say is that we sece pass by us
savoury dishes on their way to your table, of which
we enjoy nothing but the smell.” ** Oh,” exclaimed the
well-fed Bencher, T suppose vou mean the * exceedings,’
but of these the law takes no cognizance.”

Irony.—One of the classic examples of misdirected
irony concerns . the burglar -of whom ILord Bowen
caustically observed to the jury: - If, gentlemen,
vyou think it likely that the accused was merely in-
dulging an awmiable faney for midnight exercise on his
neighbour’s roof; if you think it was kindly con-
sideration which led him to take off his boots and
leave them behind him before descending into the house ;
and if you believe it was the innocent curiosity of the
connoigseur which brought him to the silver pantry
and cause him to borrow the feapot, then you will
acquit him.” Bowen’s dismay at an instant acquittal
may have been recoilected by Johnston,.J., who, at’
the recent Wellington sessions, had a case of & man
charged with rebbing a bank and found shortly after-
wards with several hundred pounds worth of notes
strewn in bundles about bis room, He attributed hig -
possessions to successful gambling. The jury might -
think, said Johnston, J., that the accused had chosen
an early hour in which to have 4 private exhibition of
his wealth, As the verdict was one of acquittal, the
jury must have felt itsell in sympathy with the
aesthetic leanings of the accused ; and-the Judge is
left to reflect upon the definition of * irony > given by
H.W. Fowlerin his Dictionary of Modern English Usage.
1t is, he says, & form of utterance that postulates a
double audience, consisting of one party that: hearing
shall bear and shall not understand, and another party
that, when more is meant than meets the ear, is aware.

both of that more and of the outsidér’s incompre
henston.” '

The Law Journal.—The new features starting in the
English Law Journal in February last, refute the old
joke that the law lags considerably behind popular
taste. Little surprise may be occasioned by informa-
tion on the progress of all public Bills in Parliament,
the weekly review of recent cases, rules, and orders,
and the seven-week cycle of articles from common
law to divorce. The. conservative eye-brow may be
lifted slightly by the weekly financial coluran with

its discussions of practical problems of speculation

and its tables of selected investments. . A sowmewhat -
astonishing departure from precedent, however, is
provided by the week-end page compiled by Caliban
{formerly of* The New Statesmon} and consisting of the
popular quiz items; problems, bridge and otherwise ;
puzzles and anniversaries. As the New Zealand Law
JOURNAL usually makes its appear.nce early in the
week, and not at the end of it, it is pcesible that a page.

pi brain-teasers wounld not be found & suitable substitute . .
-in this country for owr wock-end radio broadeastings on

racing and raticiang.  Many of the questions of Calibait
seem to provide little difficulty to the -well-informed

practitioner, but when Seriblex found ** ‘What: are the -
approximate length of the courses .over -which the .
Derby, Ascot Gold Cup, 8t. Leger, and Grand Natiopal -

are run ¢ ”’ it seemed. to him that any adoption of a

similar type of ‘quiz by this journal had better. stand -
adjourned until after the Gaming Commission. .
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PRACTICAL POINTS.

This service is available iree to all paid annual subscribers, but the number o quesiions accepted
for reply irom subseribers during each subscription year must necessarily be Lmited, such limit

heing entirely within tke Publishers’ diseretion,
will allow ; the reply will be in similar form.

Questions should be as brief as the eircumstances
The questions should be {ypewritten, and sent in

duplicate, the name and address of the subseriber being siated, and a stamped addressed envelope

enclosed for reply.
{Praciiecal Poiats), P.O. Box 472, Wellington.

1. Land Sales.— dgreewent for Sule ond
pereding Consent of Loand Sules Conrt,
QuusTion ;. The peeessity of muking agreements for sule and
purchase of land subject to the consent of the Land Sales Court
as required by the Soldiors” Settlement and Land Sales Act,
1943, renders all such agreements condiitional amtil consent is
grantod. ’

In view of the decision of Mr. A0 M. Couwlding., 820, in
Brwaededll w0 Tringbees, (1943) 4 M,C.D0 1O it appears that
all sgreements for sale and purchase, being conditional as stated
above, can be cancelled by either the veador or purchoger
at any tine helore consent is granted.

We wre acting for o vendor who has sold his property and
application for the Land Sales Court's consent lee beeu filed
but not yvet dealt witi,
does not intend to proceed with the purchase
the redurn of Lis depoesit.

Ls the purchivzer entitled to withdraw from the sale on account
of the agreement being conditionsl upon the consent of the Land
Sules Court ¥ Lf this position 18 correct it means that every
agreaient for sule wid purchase of land s not binding on the
purties unri) the applteation tor conseut hay oeen granted,
ANsSWER @ It is not thought that Bropskil v, Pringham (supra)
Jrstities the statement that all sgreenients for sale and purchase,
being additional, ren be eancelled by either party at uny time
before consent s granted. :

1t 1% suggested that too much bas been read into so much
of the judginent as ix obiter or deals with vircumstances peculiar

und hus reguested

to the fucts of the case. wnd that the learned Magistrate hints

at the law ordinarily applicable wlhere spplication for censent
is pending whon he says: Tt appears to me that the trans.
action 13 1 the same position as any tvansaction which 1s made
subject to a condition doterminabie by o thivd party.”™

Where a contract is enterad inbo subject to the consent of the

Court., then, until the expiation o one month withous applice- .

tion being made, or until the Court hus declined an unyualified
consent, the onwract appredrs to e potentiaily: binding on bath
vendor and purchsser.. Uhe parties should easure by their
vonditional vontract ihat application’ is made @ wee Ball's Leand
Sales  Legislation, 32, tor sugpested terms,  The continued
binding effect of the contract s then dependent on consent
being given in accordance with its terms @ ¢f. Worsley v. Wood,
{1596) & Term Rep. 710: 101 E.R. 785, Al
2, Landicrd and Tenant.— Notice fp (Quii— Datermination 7 on
or before " —Specified Daie---1 hether Valid,

QUESTION.: 1 am appearing in an action for recovery of posses-
sion of a tenement. The tenancy was sought to be determined
by notice to quit " on or before ' a specified dare.  The gues-
tion ig, Is such notice valid,  Can you please advise ? _
ANgWER :  This was the very point in issue in the very recent
canes of Dagger v, Shepherd, [1940] W.NU 5 [1046] L AL ER. L33,
There the taets were the plaintif’s solicitors: gave notice in the
followinyg form ;

T On behalf of our client, . we horeby give you

notice to guit - Kemwood’ on or bafore the 2dth March

next NG :

The defendsnt fajled to give up possession, and an sction
was brought $to recover possession and mmesne profits. At the
hearing in the county court iv was contended that the notice
was bad for uncertamty, and the county court Judge upheid
this contention, obscrving that he and others had decided
that poiat befors.

On appeal to the Court of Appeal, the appesl was allowed.
Evershed, J.. in reading the judgment, said that the guestion
whether a notive to guit on or before a vertain date was {in the
absence of any special-context), a valid notive was one of general
iraportance.

be in piain and  uparmbiguous words. - Tt was & technical
“document. The Court would lean towards giving validity to
sach a document, but it- would not correct an inacouracy, even
though occasioned by a slip.. ‘[he question, which .was golely

" one of -interpretation, was. whether the temant would be left.

They should be addressed to:

Purcliwe ~ Validity

The purchaser has notifiod us that be -

It was settled law shat & notice to guit must
conform strictly to the legul requirements of the contract and |
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in doubt 28 to the intonded cffect of the notice. In the judg-
ment of the Court the true effect of the notice in the present
cage was to give the tenant irrevocable notive to determine the
tenaney on March 25, 1943, and at the sams vime to make an
offer to accept a determination on any earlier date on which the
tenant chose to give up possession. It followed that a notice
to guit on or hefore s fixed date was prime focie valid and
effective, (S

3. Evidence.-- Police Stutements— Availability in Ruenning-dows
Action— Privilege— Practical means of receimng Information.

QuEstTiox : There has been a street accident, arising out of
the collision of two motor-vehicles. There was a policernsn
present at the time of or shortly after the mishap, and it is
desired to .obtain production of his report and the names of
witnesses. - The guestion then arises whether I, as the prospec-
tive plaintiff’s solleitor, can obtain production of the report.

AX$WER':  Such statements are privileged on the ground of
public policy. The matter i3 admirably treated in the case of
Dumeun v. Camrell Laid and Co., Lid., [1942] A.C, 624, [1942]
1 All E.R. 587. On page 636, 592, the Lord Chancellor in
his speech in thet case says: * Another example is the view
which has been. taken that reperts made by a Polive officer
to his superior a5 to a street accident are protected from pro-
duction though reguested by a party to subsequent litigation
for fixing liability between private individuals: see Haskings
v. Chalinery, (1890) 18 R. {Ct. Sess.) 244, Muir v; Edinburgh
and Ihstrict Lromavays Co., Lid., [19098] 8.C. (Tt Sese.) 244,
Spigelmann v, Hocken. (1932 50T L.R. 87"

He then obsorves: ° The praetice in the metropolitan police
district is, I believe, in the case of & street ascident where no
criminal proceedings arve being taken, to provide, on the applica-
tion of persons interested in & possible civil claim, an abstract
of any report that Las been wnade by the policeman on the spot
to his superiors, lncluding the names of witnesses so far, as
known to the police.”” .

The Lord Chancellor then comments on this practice es
follows: * This seems an admirable way of reconsiling the
requirements of justice with the exigencies of the public service.”
It may be that the Police would supply an abstract of the
report, together with the names of the witnesses. In view of
the remerks of the Lord Chancellor, it is not thought that the
Police authorities would refuse such sbstract or the names of
the witnesses. -Cl
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