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DEATH DUTIES : PROTECTION OF INSURANCE 
POLICIES. 

VER thrty veair~ ago, Lord Xacnaghten, in Q 1’ L:‘. on his life are rsempt from income-tax. This principle 
dehrenng the Judgment of the J&i&l Committee was reflected in the enactment of s. 2 of the Death 
of the Pri- Council in Commissioner of Stamp Dut,ies Amendment Act. 1925, which provided that the 

Drdla T. Bymea, [1911] B.C. 385,392,, spoke of the days proceeds of life-insurance policies to the extent of fX,OOO 
it before death duties assumed thex present propor- mere to be exempt from estate duty. (The I,egi&ture 
tzey.jp taxstion, or becsme an object. of terror to mortal had a change of heart some fourteen years later.) 

The other school of thought holds that, as life. 
The various rates of death duties in this country, insurance policies ace a valuable species of personal 

at least, with the exception of Xative succession duty, property, rmd as t!ie deceased policyholder has sub- 
have more than doubled (and in some caise~ &bled), tracted from. his meana during his life to keep the 
since His Lordship’s dictum was ut,tered. we are, contract in being> and 58 the proceeds are usually 
not surprised therefore, that the statement of the Isu payable on his de& they are ideal subjects for reduc- 
contained in Nr. E. C. -4d.ams’s article, “ The Liability tion of his estate bv assessment of death dutx ; and, 
of Life Insurance Policies to Deat.h Duty in Xerv to argue otherwise, is to favour beneficiaries of moneys 
Zealand,” in last year’s Jou~;ia~, iLt p. i7> occasioned coming from life-insurance policies at the expense “of 
considerable interest and much comment. Following beneficiaries deriving from other forms of property. 
that article, we haoe had several inquiries as to whether This school of thought appears to hew influcnoed the 
or not life-insurance policies in the circumstances Legislature to repeal the exemption of the proceeds 
stated by Xr. Addams will be liable to death duty on of life-insurance policies up to El,OOO, which we have 
the death of one or another person. We accordingly mentioned ; because s. 25 of the Finance Bet, 1939, 
return to the subject, in order to answer in a general totally abolished that exemption. The present law, 
wwy the questions that have been addressed to us. both in Great Britain and in New Zealand accords with 

In the judgment delivered by Lord Macnaghten from this view. There is now no direot, or express exemption 

which we have quoted, His Lordship went on to hold of the proceeds of lie-inmrance policies from death 

out some ray of hope in the gloom in which he found duties : we Tewant’a Trustees v. Imrd Advocate, [I9391 

himself. He said, at p. 391, 1 All E.R. 673, and the note in iast year’s Jorxsn~, 
p. 214, in wm’ning against what &i-e termed “ Probate 

No one may *et in contrsvention of the l&w. But no ona 
ilb bOUIX3 t0 l=Ve hi9 prOpeTty CL++ the mercy Of the ReX’enUe 

Policies,” with special reference to s. 31 of the Death 

aAmities. if he cari k&Tally escape their gmqx 
Duties -&ct, 1921, 

So, with an easy conscience, we may proceed to discuss 
I.-GEPIIERBL Pnn-CIPLES OF EXEMPTION. 

t.he exclusion of the proceeds of life-insurance policies Before proceeding further? we recall a. paragraph 
from Mr. ddams’s article to which we have already from the estate of a deceased policyholder, and t’lxir referred, lie said : 

conseouent exemntion from death duties on his death. 
At the outset, we must m&ke it clear that we are not 

concerned with the difference of opinion which exists 
a to the propriety of rendering life-insurance policies 
liable to death duty like any other species of property, 
or of exempting them altogether. On this point, there 
seem to be two schools of thought. The first one (to 
which, no doubt, every person connected with a life- 
insurance company subscribes) is that, as life-insumnce 
policies are in form of thrift, they should be encouraged ; 
and the best means of encouragemtint is to grant relief 
or partial relief from all forms of taxation, especially 
death duty. To some extent, this view has been 
recognized by the Legislature; every one who pays 
income-tax knows that, to a limited degree, premiums 
paid by & taxpayer in reepeot of & policy of insurance 

We suggest that that article he re-read, and cm- 
sidered again with reference to the law as it st-nds 
on the question of death duties and their impact on 
the estate of a deceased polioyhoIder. 

First, as to gift duty : In New Ze&nd there is no 
ready market for life-insurance policies: probably 
that is the reason for the Stamp Duties Department 
valuing them according to their surrender value ; and 
there appears no presents likelihood of the Depart- 



iwtitution of t&o trust. wid b<. t,he trustees out of 

His Lordship said t&t the essential question was 
whether the first Lord Devonport, could be properly 
said to hnve kept up the policies afte: the settlement 
of August, 15. 1W2. He was of opinion that the 
answer was, Xo. Once there w.zs an express trust 
to provide for payment of the premiums fully const,i- 
tuted in the terms in which it was, the settler had 
thenceforth nothing to do with keeping up the policies. 
That devolved upon the tmstees. The first Lord 
Devonport had diwsted himself of his property in the 
fund by his voluntary sssignnent of it to t.he trustees, 
to hoid upon the trusts declared in the deeds. These 
trusts included keeping up the policies by paying the 
premiums. But the settler did not himself pay them. 
That was the duty of the tl‘ustees under the trusts, 
subject t,o which they held the fund. They did not 
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The fa& in Hamilton’.- Trwtee.? v. Lord Bdwm.utc, 
1:15X2] S.C. (CX. of &se.) 426, ou qpeal to the Second 
I)ivision. were ihat, the deceased. twenty-four gears 
before his death, assigned the six policies to trustees 
to be held by them for his four children equally in terms 
of a contemporaneous declaration of trust. That deed 
provided that his children should take itn immediate 
vested right,, although, in the as6 of his three SOUS, 
their share of the capital h-&s not payable until !hey 
attained the age of t,wcnty-five_ and in the cue of hla 
daughter, she eras t,o enloy an alimentsry life rent, 
and the capital of her share w&6 to 60 to her issue in 
fee with it destination-over, failing issue, to her brothers 
or their iswe. The policies were not fully paid, and 
no provision w-as made for the payment of future 
premiums. The trustees were empowered to hold or 
surrender the policies in their discretion. It was 
provided that the deaensed’s sons could not call on the 
trmtees to surrender t,he policies ; but the terms of 
t,he deed were such that they were in a position to sell 
or assign t,heir vested rights thereunder. The deceased 
t.huE divested himself of his interest in the policies, 
and they cane to be held by t.he trustees, not for him 
but for behoof of his children. 

Lord Jemieson, in hia opinion, said t,hat t,here was 
no interest. which arose on account of the death of the 
assured. He addud : 

Lord Wark, in his opinion, ait p. 438, said : 

And, after discussing vsrious judqxmtr, at, pp. 442 and 
443, he continued : 
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Dealing with the question of the indefeasible vesting 
of the p&&s in the beneficiaries before the death of 
the insured, Lord We.&, at, p. 443, said : 

SUMMARY OF RECENT JU.DGMENTS. 

LESTER v. TROMAS BORTHWICK AND SONS 
IADGTRALASIA,, LIMITZD. 
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ma Coilrt~ in this case. on tlx e,:icimce snd in vieu- of the (;o,,njel : R. fl. &rillinr,‘ and .,. ,I’. c&iilinrr~~, f”r the piaintiri : 
wedird refere.z’a repor-. thereon. held rimt, the ,k.2@zed worker 
ha-d did of coronary insrmcioncy. and thlt he would not have 

whculo%, fur t,Jne defendant. 

l,iCCi “,X and w&n he did. except for the effort on !lis part. 
required in mt? C,lt%8 of awli he Ya7 tininy. SO,iCiC”rj : <:ovcu. Qdiinrrz W,iii .vutrfw<; Tcw Plymouth, fm 

*h~r\-.%ti”*s by tire ,medic?., rcfcrt”d .?.hhg and dist,inrJuisll- 
ing txt\reen t~ile’ie funr poMnle mrJdra 0: r”uSPs of death ahove- 

t,i,r +nt,iff i BmqWd; Broii-n, rmd IFhCOL”U, A,ickla,,d. fur 

mPnti”ned. %hO deiendanr. 

DEATH DUTY PAYABLE ON FOREIGN SHARES. 
-- 

T&O ~un&,mental principles of Revenue Law !llustrated. 

By E. c. AilArnS, LLM. 

The recent decision of t.he Court of Apl~al. Greor v. levying too much duty. as the recent~ decision of our 
Cnnnnb.~~~ioner of Stamp Duties, /:1946] N.Z.L.R. 267, Court “f Appeal show. 
(reversing the decision of the Supreme Court, [I9451 In Grew v. Cmmiaiioncr o f  Stamy Dirties (supa), 
S.Z.L.R. iI%), illustratee three important principlec the deceased died domiciled co Sew Zealand, owning 
of rcveD”e 1a\v. intiter alia shares in companies inaorpomtrd in .lul;t~ralia.. 

(FL) Rnd ymtice ckx.? xoi make good luu:. Where deceased dies domiciled in Xcw Zealand, the 

(b) !I’ LlK~ on~nlruction of the stat&? is dod@l. the maxim, Jfohilia sepnnfur p~wwnnm. a,ppiies, by virtue CT 

sxhject~ should be &m f,Iie benefit of the doidA. P. .I of t,he Deat,lr Duties Act. 1921,. Section P (;) pro- 

(C) 2‘b.r Court will lnnn api%Yt a constr’ucfiml of tiw 
rides that shams in a, cumpmy incorporated out of Xew 
Ze&nd rha,ll be deemed to be property aitmted out 

.atatMe wlkh wolrld inaolce double tan&m. 
A good illustratitm of the first principle is Inmme Tar 

of New Zealand, save in the cue of nhues registered 

~spreial Purposea Conm~%&er~ Y. Pemsel, 
ins a colonial or branch register in Pl’ew Zealand. The 

[15911 shares in question tlrerrfore were liable to deat,h duty 
A.C. ,531. 546. where Lord H&bury said : in Xew Zeslmd. But they were nlno liable t,o no less 

i am not a,bk t” awent tv the view t,,,nt. the C”IImc plirrued than thme duties io Buatralia, Fedem duty: duty in 
by the elw”ti\.o offire “f the Crosm ir 0°C which under ee the Statcr where the companies were i”,corporated, 
circuui~ttsnfe~ of the CBSe could rffoid any clue to the true and also in the state tohere thq cowied 0% busines.3 or 
ro”st;tro~tion of the statute. owned property. The words jn italics &?fw to very 
Fairly rocentlv the English Court of Appeal applied curious and far-reachin: provisions in the d&h duty 

t,hc sane princi& in a stamp duty case, In w Robb’s law of Ql;eensland and We&m Austwliit : in those 
Contract, cl941 ] 3 811 E.R. 196. For years the English States estate and sixcession dutim arc levied on shares 
practice had been to refrain from stamping z certain in compenies which we liot evei, ‘w”rporat,ed in t,hoao 
class of instrument with en adjudication stamp ; but States, but which c&my on business or own land there. 
rhe Court deelined to he influenced by that fact, and Now, it would be B distinct har&hip if death duty 
held that the instrument should have been presented in respect or’ the same property had to be paid in two 
for adjudication. or more countries. Consequently :i. 32 (I) of the 

A later example still is the Sew i&land case, Taupiri Death ‘Duties Act, !921, provides that thers shall be 
Coal-rnixm~ I,td. v. The King, 119431 N.Z.L.R.. 446, d!.&uied from the death duty psvable in ,q,mt of 
dealing wth snnual license fee payable under “UT my property situated out of X&v Zealand at the 
Stamp Dut,ies Act. The plaintiff company was in- death of deceased the amount of: any duty which by 
corporated in Xew Ze&,nd, on March 3, 1869, under reason of his death is payable in respect, of that property 
the Companies A&, 1882, and had carried on the business in the country in which it is sit,imted rtt his deat,h. 
of mining and selling c,yJ since that d&e. No annual Now the Death Duties Act, 1909 (which earme into force 
license fee had at any time been paid by the company on January 1, lOlO), contained & similar provision, 
until Bugust 29, 1941, when licemc duty for the year and I think that ever since that date the Stemp Duties 
1941 was paid “ under protest, and with the reserva- Department, had held that the section did not apply 
tion of all rights to dispute any legal obligation to p&y to the special death doties above explained which are 
such duty.” Counrel for the @intiff compsny sub. payable in Qneensland and W&item Australia, even 
tiitted that the company had not, and never had been when the companies are not incorporated in those 
Gable to pay license fem. I& first relied on the ground States. Successive Commiasioneru have &!d that the 
that &B the duty and the exemption in this form had ahare aire not actually situated in Queensland or Western 
heen in force since the Stamp Duties Act, 1882, and w&s Au4ustralia, but in thr respective States where they 
re.em&d in 1908 and 1923, the omission to demand were hc”rp”r&ted. Thia w&6 the view adopted in 
or c”l!eot dlxty for more than forty years amounted to the Court of first instance by His Honour Mr. Justice 
a. pm&x which must he taken, to have been adopted Johnston, who gave judgment in favour r:f the Crown. 
by the Legi&.ture in its re-enactment of the provisions The Covrt of Aplml, however, thought that too 
and as determining that the D”IIV~V fell kthin them. muoh emphasis had been @aced on the local situation 
His Honou Mr. Justice Fair, however, rejected this oftbe dares. ‘The crucial word which needed interpre- 
submission, and held that anrvul license fee was payable. t&ion in the section wa-d the word cow&~. Such 

In other worda, the Crown is not bound by”the shares are situated in Au&n&a of which Queen&rid 
blunders of its officials. Conversely, the subject is and Western Australia form part, end therefore ‘in 6. 
not bound by & bad practice of the Executive in broad 8eme these special duties are payable in t.he 
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cow@ in which they are situated, and therefore are in these mnortgagas. and that the Xinister i6 not ent~itled to 
snt.itled to the allowance authorized by 8. 32. The co,iect duty “ll thorn under 801138 other Ilead e.3 wall. 
broad liberal interpretation should be adopted, because 
s. 32 w&a obviously designed to prevent. doubl,e tmation. The other cue involves death duty, Pubiic !kustee 

If there were any doubt about the meaning of the word v, Colnmissioner of Stamp Duties, [I9361 S.Z.L.R. 540. 
rl~u.nfnl in the section. then the 'subiect Miss entitled to At pp. 741, 742, Reed. A.C.J., said : 

COURT DOCUMENTS. 
The Right of Search. 

-- 
In respect OF searches of Court documents, thrcr 

positions teem to obtain : 
(n) W%cre t,hero ia expveas provieion for seweh : 
(b) Where the right to search is a qualified one- 

i.e., nubject to the discretion of the officia,l in 
whose watody the records are. 

(c) Where the right of starch is esprevsly forbidden. 
In sfAc*o Y. wizziama, (lY53) 1% L.J. Ex. 225, the 

material faeta do far as the present inquiry ia conccmed 
vere that the plaintiff applied to the defendant, il pa,rish 
clerk, who kept the parish registers x-rider t,hr direction 
of the rector, for permirsion~ to search them. He told 
the defendant he did not want certificates, but only 
to make extracta, and wa8 informed that the charge 
must be the same whether he made extracts or ha1 
certificates. He accordingly searched the registers 
and made eutrscta. It w&8 held on this point that the 
plaintiff was entitled to take minutes in the oowse of 
hia search but not to occupy an unreasonable time 
for that purpose, not to have the registers in his hands, 
it being the duty of the clerk to wlperintend the search, 
;~,,d to keep D control over the register% In the COUI‘BR 
of the ar&ument Parke, B., observed : 



Juno 16, 1946 NEW ZEALAND LAW JOURNAL 147 G 
_-__ 

Then referring to the provisions of s. 44 of the Act of 
18i4, he proceeds : 
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ACCUSEDS’ STATEMENTS TO POLICE. 
Their Admissibility. 

The answer to the quo&ion posed by the accuued’s 
wlioitor is, therefore, a,? follows : I f  the statement 
w&s obtained at & time when the Police officer had not 
made up his mind to charge the accused with the crime, 
the statement is admissible ; but if, on the other hand, 
the officer had determined to charge ihe eocused with 
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w crime. and obtained the statement without first that there was no obligat,ion on the second officer tc 
sming him, t.hen t,he statement cm be objected to. 7pmn the prisoner, admitted evidence of the further 
It, m&v be t.hat, the statement was mede in similsr intermeaticn. and t,he misoner’s answers thereto. 

”  

rcnmstmces to those obtrtining in t he Australian 
tse of R. F. POBPI, 119441 Q.W.N. 6, 38 Q.J.P.R. 145. 

If, however, tha statement was made while the 

here. an officer of~I%lice~&hcut w&ning the prisoner 
accused w.8 in an exhausted condition, such st~atement 

kmrogated him on s written confession which the would not be admissible ; as the Court could nGt he 

risoner had made after the customary warning, to Batisfied that the stn;tement ww voluntarily made : 
zother officer, the trial Judge, being of the opinion R. v. Bumeit, [1944] ‘V.L.R. 115, A.L.R. 247. 

RETIREMENT OF MR. H. T. GILLIES. 
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LAND AND INCOME TAX PRACTICE. 
,_- 
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IN YOUR ARMCHAIR-AND MINE. 

(iwanes.-&ct,her illustration of an icconveoience 
which must be suffcrcd without legal remedy is afforded 
ily the fxtr in i)rrger r. .Vm&d; (1946j 62 T.L.13,. 
171. io which the dcfendan,t was a greengrocer axI 
adjoining businesses compla.ined of queues which formed. 
out~side his shop. Thep complained that he had wrong- 
fully onused or permitted these queues to form, and in 
consequence access to theb premises had been rendered 
impossibie 01’ difficult to members of the public who 
were likely to be customers and that,, in consequence. 
damage had been suffered. Bt,kinson, J., considered 
that qwues had become it Very common sight and it 
\raa better t,hrt t.here should be queues t,han unruly 
crowdri of people. each t+ng to get in first,. Holding 
thxi those in question did not parent any cnc cnterin~g 
l.iw plsi!it~iffe‘ shops if they desired tc do so: ho added 
t,hnt it v~onld be difficult to find t,ha,t an? nuisance 
hard brel, ent&li&ecl : n,“Pe”YfT, evr?n i.r it. had> 
pla,iot,iffs still bad to prove t,hat it was d~ue to scmcthiog 
fov wbirb the defandnnt, wbc lwd a, license frcm the. 
liinir;try of’ I:ood to sell fruit alid vegct~~\,b!rs and v;l~c 
WBP bound to sell nbile his supply l&cd ~5s t.c blame. 
He referred to Harper T’. Hrrde:,~. and Sun;;. L/d., j1933’j 
Cb. 206: in which ILomer. L.J.: observes ihat the law 
relating to the user of t,hc highma,ys ia‘in trut,h t,hc isw 
of gire snd take-those who use them mu&, in 60 
doing. hare I-ca,sonablo regard to the convenience and 
the comfort, of others. and mutt not themselves expect 
n dcproe of convenience and comfort only obt,ainable 
by dirrrgwding t,b;rt of ot,ber people. 

Appeal from Sentence.--ln R. v. XcBain, (1046) 
R2 T.L.R. 232. t,hr Lord Chief Just& recentlv stated 
that he wanted to m&o it perfectly clear that’hithertc 
the Court of Criminal Appeal. when of the opinion t.hat 
the sentence imposed had not been sevwe enough. had 
geuerally warned t,he applicant, that if he persisted in 
his appeal the Cowt might increase his sentence. Hc 
then proceeded : 

me Souir sii, no hpr t&c t,t,ac *O”Pse. The Criminzi 
Apped +.<A. 1907. doea not require that co”me t,” he taken. 
It prorider t2m.t. m-here & prisoner appliR and obtains !e*,re 
to appeal a&m his sentonce. thi6 Court Shha,, pasr such 
sentence 35 it tllinlis ought t” h&VR been passed, abetJIm 
greakr or Less. The time haa certainly come, in l.he *tat8 of 
r&m in this countrv, vhen sentenoes ha,“& to be severe. and 
if ihe Courts thinks k righht to do 60 it riu not shrink from 
increasing sentences where the prisoner qipeds. 

These obfiervations have application to the frmcticn 
of the Court of Criminal Appea,l in this Dominion. 
%xn the number of ;tpplications that are read by the 
Regist.rsr at, t,he opening of each sessions of the Cc~urt 
of Appeal, it would seem that prisoners coilsida that 
sn appeal is an essential ingredient in the serving of 
the sentenee. Many who do appeal have not the 
slightest iustification for so doing. The occasional 
increase in the sentence, where the facts justify t,his 
course, would YB:VB as s uowerful reminder’th&t resort 
to the Court of Appeal &inst sentence should not be 
lightly made. 

A Win on Point&-An issue or two ago, Scriblex 
msdc pzwsing reference to the habit of .Judges of inter- 
rupting counsel’s argument, but he now hastens to add 

- 

The Obliging ‘Usher.-Counsel for t.he pl;Lint.iff 
in a straigbtfcrn-ard action for specific performace 
of a contract for ssie of a city property, w%s instructed 
that the agreement, which we,s the foundation ofthe claim 
had not beeen stamped. The agreement was set cut 
the statement of &aim and admitted in the statement of 
defence, and it, seemed unlikely that any question would 
be rsised at the t,rial. t;ut, still, counsel familiarized 
bimaelf with t,be emrent iaw as tothe admissibility of an 
unstamped document on a solicitor’s personal under- 
t&ing to stamp it., and some hall-hour before the case 
began ,he took into Cow!, with book-marker in the 
a?propriate place, 5 leading English text-book on 
~%amp duties, and then went to the consulting rccm 
for a final conference with the briefing solicitor and 
client. Tbsre he was told that t,he money for the 
stamp duty had been found and that the agreement 
had been stamped that morning. Opening his case 
and reading the agreement to the Court without a.ny 
qualms, counsel was surprised, t,o sag the least, to be 
asked by Myers, C.J.: whether the agreement was 
stamped. He was, of course, able tc reply in the 
affirmative, but he w&e puzzled as to why the Court 
had made inquiry on the subject-for Judges, ahen 
they raise stamp-duty questions, do not, usually do so 
in advsnce of the putting in of the original documents. 
The explanation lay in the uninvited activities of sn 
obliging Court usher. Seeing the text-book on counsels’ 
table, the usher had obtained a copy from the Judges’ 
library and had pnt it on the Bench-with & mark at 
the p.wge marked in counsei’a ccpj*. 
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FAM0l.B SO&DIE ENTERTAINED. 
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PRACTICAL POINTS. 
This service is available free to all paid annual subscribers, but the number of questions accepted 
lor reply from subawibers during each subscription year must necessarily be Cmited, such limit 
being entirely within the Publishers’ discretion. Qoestions should be as brief as the circumstances 
wiII albw ; the reply wiil be In similar form. The questions should be typewritten, and sent in 
duplicate, the name and address of the subscriber being stawi, and a stamped addressed ~nvslope 
enclosed for reply. They should be addressed to : “NEW ZEALAND LAW JOURNAL” 
(Pnctical Points), P.O. BOX 4772, Welli!&on. 
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RULES AND REGULATIONS 


