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DEATH DUTIES: PROTECTION OF INSURANCE
POLICIES. |

VER thirty years ago, Lord Macnaghten, in

delivering the judgment of the Judicial Committee

of the Privy Council in Commissioner of Stamp
Drties v, Byrnes, [19117 A.C. 388, 392, spoke of the days
“ before death duties assumed their present propor-
tions in taxation, or became an object of terror to mortal
men.”

The various retes of death duties in this country,
at least, with the exception of Native succession duty,
have more than doubled (and in some cases trebled),
since His Lordship’s dictum was uttered. We are,
not surprised therefore, that the statement of the law
contained in Mr. E. C. Adams’s article, ** The Liability
of Life Insurance Policies to Death Duaty in New
Zesland,” in last year’s JourwaL, at p. 77, occasioned
considerable interest and much comment. Following
that article, we have had several inquiries as to whether
or not life.insurance policies in the circumstances
stated by Mr. Adams will be liable to death duty on
the death of one or another person. We accordingly
return to the subject, in order to answer in a general
way the guestions that have been addressed to uvs.

In the judgment delivered by Lord Macnaghten from
which we have guoted, Hiz Lordship went on to hold

out some ray of hope in the gloom in which he found.

himself. He said, at p. 392,

No one may act in contravention of the law. But no one
is bound to leave his property at the mercy of the Revenue
authorities, if he can legally escape their grasp.

So, with an easy conscience, we may proceed to discuss
the exclusion of the proceeds of life-insurance policies
from the estate of a deceased policyholder, and their
consequent exemption from death duties on his death.

At the outset, we must make it clear that we are not
concerned with the difference of opinion which exists
ag to the propriety of rendering life-insurance policies
liable to death duty like any other species of property,
or of exempting them altogether.  On this point, there
seem to be two schools of thought. The first one (to
which, no doubt, every person connected with a life-
insurance company subscribes) is that, as life-insurance
policies are a form of thrift, they should be encouraged ;
and the best means of encouragement is to grant relief
or partial relief from all forms of taxation, especially
death duty. To some extent, this view bas been
recoguized by the Legislature; every ome who pays
income-tax knows that, to a Hmited degree, premiums
paid by a taxpayer in respect of & policy of msurance

on his life are exempt from income-tax. This principle
was reflected in the enactment of s. 2 of the Death
Duties Amendment Act, 1923, which provided that the
proceeds of life-insurance policies to the extent of £1,000
were 10 be exempt from estate daty.  (The Legislature
had & change of heart some fourteen years later.)

The other school of thought holds that, as life-
insurance policies sre a valuable species of personal
property, and as the deceased policyholder has sub-
tracted from. his means during his life to keep the -
contract in being, and as the proceeds are usually
pavable on his death, they are ideal subjects for reduc-
tion of his estate by assessment of death duty; and,
to argue otherwise, is to favour beneficiaries of moneys
coming from life-insurance policies at the expense of
beneficiaries deriving from other forms of property.
This school of thought appears to have influenced the
Legislature to repeal the exemption of the proceeds
of life-insurance policies up to £1,000, which we have
mentioned ; because s. 23 of the Finance Act, 1939,
totally abolished that exemption. The present law,
both in Great Britain and in New Zealand accords with
this view. There is now no direct or express exemption
of the proceeds of life-insurance policies from death
duties : see Tennant’s Trustees v. Lord Advocats, [1939].
1 All E.R. 672, and the note in last year'’s JoUrxaL,
p. 214, in warning against what are termed °‘ Probate
Policies,” with special reference to s. 31 of the Death
Duties Act, 1921, :

I.—GENERAL PRINCIPLES OF EXEMPTION.

Before proceeding further, we recall a paragraph
from Mr. Adams’s article to which we have already
referred. He said :

Although the meshes of the net cast by the Revenue are
fine, it dres not catch—as. Infund Revenue Commissioners
v. Hamilton’s Trustess, [1942] S.C.. [Ct. Sess.) 428, and
Bavelays Bank v. Attorney-Generul, [1944] 2 All B.R. 208,
show-—every life-insurance - policy . effested by daceased,
payable on his desth, and in respect of which deceased has
subtracted frorn his means during his lifetime.

We suggest that that article be reread, and con- -
sidered again with reference to the law as it stands -
on the question of death duties and their impaet on.
the estate of a deceased policyholder.

First, as to gift duty : In New Zealand there is no-
ready market for life-insurance policies: probably .
that is the reason for the Stamp Duties Department

valuing them according to their surrender vaiune; and -

there appears no present. likelihood of the Depart-
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ment’s altering its practice in this respect. But, as
every lawyer, accountant, or businessman knows, the
surrender value of a life-insurance peliey is considerably
below its real present walue, since, if the premiums are
kept up, the policy will realize a sum the present value
of which (as aseertained by the usual actuarial tables)
is appreciably in excess of the surrender value.

I a businessman has a life-insurance policy in a
recognized scund insurance company, on which he has
paid premiums for, say, twenty years, and he makes a
aift of that policy, the wift duty is charged on the
surrender value of that policy as at the date of the gift.
If the surrender value is less than £300, no gift duty
ia payable. I the intersst of the beneficiaries under
the gift indefeastbly wvests before the death of the
donor, and he lives for three vears after making the gift,
then, so long as no life interosts are created by the gift,
no death dutics will be pavablein respect of the policy-
monevs on the death of the donor.  That is, provided
vhat he {the donor himself) pavs none of the premiums
pavable between ile dute of his gift and his death:
Barclays Bank v, Attorney-General (supra) ;.  Inland
Revenue Commissioners v. Humallon's Trustees {supra).

The important thing to remember js this: that,
from the date of any gift, settlement, or other disposi-
tion of a life-insurance policy, the donor or settlor
must not himsell’ pav any of the premiums to keep
the policy alive.  That is the principle to be deduced
Trom those iwo famous victories of the taxpaver over
the revenue authorities wmentioned zbove. 1t is well
that we should examine these judgments more closely,
as their principles are capable of a variety of application
in legally escaping the grasp ™ of the Coramissioner
of Stamp Duties. '

In Barclays Bank, fad. v. Attorney-Geniral, [1944)
2 All BER.R. 208, as Lord Macmillan said, stripped of
details immaterial to the controversy, the facts were
not complicated. The Iate Viscount Devonport effected
two ordinary policies of insurance on his own life.
He executed a family settlement in 19225 and to the
trustees thereby appointed he assigned his two policies.
At the same time, he transferred to his trustees certain
income-vielding investments. The trustees were directed
by the settlement to pay the annual premiums on the
policies as they fell due, ont of the income of the trust.
Additional investments were subsequently transferred
by Viscount Devonport to the trustees; and in 1930,
by a deed of appointment, he had entirely divested
himself of all right and interest whatsoever in the two
policies of assurance and the investments held by the
trustees.  The premiums on the policies were, from the
institution of the trust, paid by the trustees out of
trust income ax directed, and were so paid solely for
the benefit of the trust beneficiaries. :

In his spzech, with which Viscount Simon, L.C.,
agreed, Lord Macmillan, at p. 209, said :

Policies of life assurance do not by their nature fit very
logically into the scheme of estate duty, which is 2 duty
leviable cn property passing on death. They have accord-
ingly been specially denlt with in the legistation. By the
joint operation of the Finance Act., 1884, 5. 2 (1) {e), of the
Customs and Inland Revenue Act. 1889, «. 11 (1), property
passing on the death of a deceased is deemed to include :

.o money received under a policy of insurance
effected by any person . . . on his life, where the
policy is wholly kept up by him for the bepefit of a donee,
whether nominee or assignea, or a part of such money in
proportion to the premiums peid by him, where the policy

is partially kept up by him for such benefit.*

* This provision corresponds with s. 5 (1) (f) of the Death
Duties Act, 1921,

In this way the proceeds of a life policy are rendered in whele
or in part liable to estate duty on the death of the assured,
where the policy has been wholly or partly kept up by him
for the benefit of a donee. :

The contention of the Crown was that, although all
the premiurs on the policies had been paid by the settle-
ment trustees cut of trust income since 1922, nevertheless
the policies had been throughout that period kept up
by Viscount Devonport. But Lord Macmillan went on
to say that the Attornev-General had expressly and,
m his opinion. rightly declined to support the ground
of the judgment in his favour by Wrottesley, J., who
heard the case in the first instance and tock the view
that the trustees had paid the premiums either under
contract with or as the agents of Viscount Devonport.
This, Hiz Lordship added, was a misconception of the
legal character of w trustee.  He continued :

Fo keep up s policy is to pay the premiunags théereon as
they fall due. and the person who pays the promium is the
person who keeps up the policy.  The funds which vieldad
the income with which the premimins in the present casc
were paidd were no doubt orighaily provided by Viscount
Prvonport, bur when the premiums . were actually paid he
bad no rights whatever in the income so employed. In no
sense can it be said that, when the sebtlement trustees paid
the premimms, i was Viscount Devonport whe paid them :
tiwy paid them with their own trust nonevs.  You cannct
make payments out of money with which vou have already
parted 3 you cannot keep up o policy with woney which vou
have rlrendy given asway,

Lord Wright, at p. 211, after referring to the settle-
ment, said :

Gn these dispositions the first Lord Devonport. the settlor,
did not himsell in the ordinary sense of the word pay the
premiums pecessary to keep the policies alive.  The trustees
paid thermn, 1 think that " keeping up ™ a peliey accord-
ing to the ordinary use of language connotes payment of the
premiums which is the normal method of keeping up a poliey.
This involves generally periodical payvments, and. though o
single-premium poliey s not unknown. that would have the
offect not so murh of keeping up a policy as establishing its
operation once and for-ail,  The Aet did not apparently
eoutsraplate this contingency : but, however that reay be,
the insertion of the wérds  in proportion to the premitms
paid by him ” is necessary to deal with the case where the
deceased did not himself wholly keep up the policy but only
did 80 parsially. In that case the death duty is to fall on
the deceased’s estete in proportion to the premiuwms paid by
him. The change in expression frore “kept up” . to
* payment of premivms " is necessary to give the basis of
apportionment, but at the same time it identifies " paying
the premiums ™ with keeping up the policy. It is not neces-
sary to speculate why this apportionment was provided for.
The luwnguege of the subsection seems suificiently plain.
It supports the view thuat when the Act cefers to keeping up
the poliey it moaens she method of paying the premiums ag
they full due.

His Lordship said that the essential question was
whether the first Lord Devonport could be properly
said to have kept up the policies after the settlement
of August 13, 1922. He was of opinion that the
answer was, No. Omnce there was an express trust
to provide for payment of the premiums fully consti- -
tuted in the terms in which it was, the settlor had
thenceforth nothing to do with keeping up the policies.
That devolved upon the trustees. The first Lord
Devonport had divested himself of his property in the
fand by his voluntary assignment of it to the trustees,
to hold upon the trusts declared in the deeds. These
trusts included keeping up the policies by paying the
premiums. But the settlor did not himself pay them.
That was the duty of the trustees under the trusts,
subject to which they held the fund. They did not
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pay the premiums as agents for the settior; nor did
thev do so under any covenant or agreement with aim,
for there was nothing of the sort in the trust documents.
The settlor could not revoke the trust or terminate the
trustees’ powers, as he would have heen able to do if
they had been his agents: mnor could he control the
way in which they executed the trust, or take steps
to enforee it.  He was not a beneficiary under the trust
the terms of the trust clearly excluded even any result-
ing trust in his favour in any contingeney, however
remote.  The nltimate reversion, if it ever hecame
effective, was for charitable objects.  As he was not
a beneficiary, he could not invoke the powers of the
Court if he had found that the trustees were not duly
performing the trust. The assignment of the fund
to the trustees vested in them an absolute properiy in
law, subject only to the equitable obligation, affecting
their conscience, to fulfil the trust under which they
held the property, an obligation enforceable only in
equity at the suit of the beneficiaries. Lord Wright
said that he had ventured to state these propositions
because they seemed to negative the reasoning adopted
in the Courts below.  He concluded his speech, atp. 212,
by saying :
The phrase = keep up the policies 7 i no doubt an ordinaty
expression, bul the cquestion s whether, within the meaning
of the Act, it iz the settlor who has kept them up. 1 have
given the reasons which have led me to the conciusion shat
it is not true tu say that he did so.

The facts in Hamilion's Trustees v. Lord Advocate,
(19421 8.C. (Ct. of Sess.) 426, on appeal to the Second
Division, were that the deceased, twenty-four years
before his death, assigned the six policies to trustees
to be held by them for his four children equally in terms
of a contemporaneous declaration of trust. That deed
provided that his children should take an immediate
vegted right, although, in the case of his three sons,
their share of the capital was not payable until they
attained the age of twenty-five, and in the case of his
daughter, she was to enjoy an alimentary life rent,
and the capital of her share was to go to her issue in
fee with a destination-over, failing Jssue, to her brothers
or their issue. The policiss were not fully paid, and
no provision was made for the payment of future
premiums. The trustees were empowered to hold or
surrender the polivies in their discretion. It was
provided that the deceased’s sons could not call on the
trustees to surrender the policies; but the terms of
the deed were such that they were in a position to sell
or assign their vested rights thereunder. The deceased
thus divested himself of Lis interest in the policies,
and they came to be held by the trustees, net for him
but for behoof of his children.

Lord Jamieson, in his opinion, said that there was
no interest which arose on account of the death of the
assured. He added :

The interest provided. and the interes. accruing or arising
on death, must, I think, be the same interest. Here the
interest in or right %o the policies passed from the deceased
to his children st the date of the assignation, and no other
interest arose or accrued to them on his.death.

Lord Wark, in his opinion, at p. 438, said :
It is, I think, enough to say that it secins clear from the

terms of the deed that the granter retained no interest what-
ever in the policies or their proceeds, and could never have

any interest therein in future; and that, as from the date of -

the deed, the interest in the policies was vested in the children.
In short, the deceased made an out-and-out gift of the
policies in 1912, which took immediate effect, although
through the medium of & trust. During the six years which

elapsed between taking out the polictes and the date of the
declaration of trust the deceased had puid 2 substantisl
sum in premiums, and the policies had a considerable surrender .
value.  The trustees kept them up by bhormowing, and in
faet they borrowed from the deceased. vranting him bills of
exchange for the sums borrowed, with interest.  The policies
were lmited payment policies. The £5.000 policy became
fully paid up in 1814, and the others in 1915, The total
sum horrowed was £3,881 1720 4d. with interest of £1.331 8s.,
making a total of £5.213 Ts 4d., which was included as an
asset in the decensed’s inventory at his death.. The sums
payable under the policies at the death of Me. Hamilton
amonnted to £25.214 8= 6d., and duty is claimed upon the
Jifference between the swms and the amount of the loans,
namely, on £19.951 3s. 2d.

His Lordship, at pp. 440, 441, said :

In order to succeed. the Crown must establish two things s
(first} that the property sought to be charged hasg been pro-
vided or purchuesed by the deceased, either by himself alone
or in ecncert or by arrangement with any other person; and
(second) that to some extent there has been a beneficial
interest arising or accruing by survivership or otherwise
on the death of the deceased. If either of these is not
nstablished, the claim faills,  And it s well to keep iIn view
the elementary principle of construction of taxing statutes
that it is for the Crown to show that the subject is within
the ambit of the statute and not for the subject to show that
he is eoutside it,  Having regard to what 2 have said as to
5. 2 (1} {2}, T think there 15 soupdness in the argument for the
respondents that, where vou are dealing with policy moneys,
if 15 not sufficient to bring them within the expression
* purchased or provided by the deceased 7 that the policy
was originally taken cut by him, ot even that certain premiums
were paid by him upon it, if it has been assigned to & donee
and the assured has thereafter paid no further premiums.
And. in moy opinion, this s true, even when the gift is made
through the medium of a trust, so long as it is not one of the
purposes of the trust to make paymont of the premiums
out of funds provided by the truster,

The arguwment for the (rown amounted to this, that the
deeeased had in effect provided the premiwns after the date
of the declaration of trust by creating a trust and emnpowering
the frustees to borrow upon the trust property, which was of
sufficient value to afford security for the further premiunms
required.  Alternatively, it was sald thut the trustees were
his mandstaries to pay the preminms. 1 <do not think this
argument is bound in either alternative, The trusteos were
trustees, not for the deceased, but for the beneficiaries, They
were answerable to them alone, and, when they borrowed,
it was in their interest and on their behalf. They were not
directed to borrow, but only empowered to do so.  They
might have swrendered the policies, or some of them, at any
time. Accordingly, the further premiums required were paid
truly by the beneficiaries entirely, and noft by the
deceased. . . . : .

The Crown alse maintained that, even if the true view
of the transaction were that the daceased had paid no premiums
and had not made provision for their payment «fter the date
of the assignation to the trusiees under the deed of declara-
tion of trust, he had nevertheless provided an interest within
the meaning of 5. 2 (1) (d) in concert or hy arrangement with
the trustees. 1 did not nnderstand that this argument was
founded upon the fact that the trustees borrowed .money
at interest from the deceased rather than from a strapger
in order to pay the premiums. In any event. 1 think the
Lord Ordinary supplies the answer, aamely, that, if there
was any concert or arrangement, it was made, not by the -
deceased in concert with the trustees, but by the trustees
in conecert with the deceased : and that is not sufficient to
bring the arrangement within the section :  Aftorney-General
v. Murray, [1904] L K.B. 165.

And, after discussing various judgments, at pp. 442 and
443, he eontinued : . ;

The present case appears to me te be in complete contrast
to all these cases. There was here no direction to pay
fubure premiums and no provision made for their payment.
The power to borrow only resulted in this, that the trustees
rnight {ind mesns to keep up the nolivies at the expense of the
beneficiaries. The deceased provided nothing after the
assignation of the policies. . . L o

Coming to the second point, 1 am of opinien with the -
Tord Ordinary that the claim of the Crown fails because it
has not been shown that any beneficial interest accrued or
arose on the death of the deceased to the beneficiaries under
the declaration of trust. . S
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Dealing with the question of the indefeasible vesting
of the pclicies in the beneficiaries before the death of
the insured, Lord Wark, at p. 443, said :

In the present case. the whole interest in the policies and
the policy moneys passed to the beneficiaries twenty-four
years before the death of the deceased. Their interest then
was fully vested and, in my opinion, was neither altered nor
increased by the deeth of the assured. The nature of she
interest was the same. although the vaiue of it increased
during the lifetime of the assured, Tf, then, there is any
distit.otion to be drawn between an interest arising and an
interest aceruing—as to which the authorities give no guid-
arce—I am of opinien that neither of these things happened
on the death of Mr. Hamilton. If vo beneficial interest
accrued or arose. I do not understand liow the Crown case
is assisted by the definition of an interest in expeetancy in
s, 28 of the Finance Act, 1934, or by the provisions of 5. 22
f1) {$) of the Finance Act. 1894, Section 28 of the 1034 Act
is not & charging section. Tt is. in my opinion, a provision
dealing with the method of valuation of beneficial interest
which does * so pass,” and it was enacted, 2o far as T can see,
to get rid of the practical difficulty of ascertaining the value
of an interest in expectaney which the rule of valuation laid
down in Ademson's case rendered neceysary.

. The opinion of Lord Jamieson was {o the same
effect. '

Lord Mackay, in his opindon, at p. 446, dealing with
the onus of proof in revenue cases, said :

Mr. Green, in his book on Death Duties, connmences the
whole discussion with this yontence : " In u dispute as to the
construction of a taxing Act, it s for the Revenue to show
that the case is within the Act. not for the taxpayer to show
that it i outside. There is no o prior liability in u subject
to pay eny particular tux.” T think that in that statement
the suthor is well founded.  Not seldom I feel that the Crown
has begun with the opposite presumption, that because jt
claims duty npon policies (in cerfain given circumstances)
it will fall to the lot of the subjeect to find means to exempt
himself, and to the lot of the Court to express tho cxact
way, the exact factor or foature. i which the claim fails,

To subscribe would be simiply to reverse the onus. I further
put alongside the above passage the words of Viscount Haldane
in Newll v. Commissioners of Inland Revenue, [1024] A.C. 385,
He refers to the general scheme of the Act, and says at p. 389 :
“ That schems is that a new duty, calied estate duty, i8
to be lovied on the principal value of the property, settled
or not settled, which * passes ' on death. ‘ Passes’ may be
taken as meaning  changes hands.’ The principle is con-
tained in s. 1. Section 2 combines definitions of such
property with the extension of the application of the principle
laid down in s 1 to certain cases which are not in reality
cases of changing hands on death at all These
cases are technically sltogether outside s. 1.7 -
Compare also the words of Lord Tomlin in Auorney-General
v. Lioyds Bank, Limited, {19351 A.C. 382:

But if the only persons beneficially interested in the fund
immediately before the death are also the only persons
beneficially interested in the fund immediately after the
death where i3 any passing or shifting to be
found ? In my opinion there is none. ) )

It follows from the combination of all these passages that in
& case where, as yvour Lordships have most amply demon-
strated, there is no ** passing *' or * shifting * or ** changing
hands.” either av death or at any time subsequent to the
intimation of the assignmation, there rests on the Crown a
very high onus denonatrandi to prove thnt, nevertheless,
the facts sttach the subject in question as being, in Viscount
Haldene's words, ' to such an extent in an anslogous posi-
tion that it has heen deemed proper in these justances to
impose o similar tax,”

In the councluding part of this article, we propose to
apply the principles enunciated in these two important
judgments to New Zealand conditions, with special
reference to the relevant provisions of the Death Duties
Act, 1921, Furthermore, we intend to say something
about ehildren’s endowment policies, and their possible
sengitiveness to payment of duty on the parent’s death.
And, finally, we shall make some passing reference to
the iusurance of the lives of officers of companies in
which the company itself has an insurable interest.

w4

SUMMARY OF RECENT JUDGMENTS.

SADD v. NEW ZEALAND CO-OPERATIVE DAIRY COMPANY,
LIMITED.

Comrrssariony Count. Auckland. 1945. November 18, 1046.
March 14. Oworzv. J.

IWorkers' Compensation—dAccident ariging out of and in the Course
of the Employment-——1Worker engaged as Engine-driver in Butter
Factory allowed to wse Bunker House as Gorage for his Motor-
car—Worker Injured on his Day off when he was putiing a
front thercin—Whether Accident arose ' out of and in the course
of the employment "—Test to he Applied—Werkers” Compensa-
tion Act, 1922, a. 2.

The test of whevher the accident arose ' out of and in the
course of the empioyment " of a worker within the meaning
- of those words under s. 3 of the Workers' Compensation Act.
1022, is this: * Was it part of the injured person’s employment
to hazard, to suffer, or to do that which caused his injury 77
If yea, the accident arose out of his employment. If nav,
it did not, because what it ‘was not part of the employment
to hazard, to suffer, or to do, cannot well be the cause of an
accident arizing out of the employment,

This test. as laid down by Lord Summer in Lancashire and
Yorkshire Railway Co. v. Highley, [1917] A.C. 352, 10 B.W.C.C.
241, was appled.

In the present case, oun the facts, the learned Judge found
thot the plaintiff who owned & motor-car, was engaged os
engine-driver in the butter factory of the defendant.  He
wanted a gerage for his car, and was given permission to use
the bunker-house. The accident by which the plaintiff was
injured oceurred on his day off, when he was putting & front
therein. On & claim for compensation,

Held, That the onus wes on the plaintiff to prove that the

work-at which he was injured was work which (either expressly
or by implication) he was employed to do; that he had not

discharged that onus, as it was proved that he was aliowed to
put the front i the bunker-house, not employed to do it, and
that, accordingly, the plaintiff had not shown that the accident
by which he wes injured, was an accident ariging out of and in
the course of his employment.

Burton v. Beauchaomp and Beauckamp, [1920] A.C. 1001 ;
i3 BW.C.C. 90, and A. G. Moore and Co. v. Donnelly, [1921}
1 A.C. 329: 13 B.W.C.C. 424, applied.

Brown v. East Coast Bubbit T'rustees, (1915) 17 G.L.R. 593, and -
Trustees Fxecutors and Agency Co., of New Zealand, Lid. v.
The King. [1937] G.L.R, 434, distinguished.

Armastrona, Whitworth and Co., Ltd. v. Redford, {19201 A.C.
757, 13 B.W.C.C. 68, referred to.

Counsel: A. L. Tompking, for the plainsiff;
for the defendant. ’

Solicitors :  Tuck and Bond, Aucklsnd, for the plaintiff;
King, McCaw, and Smith, Hamilton, for the defendant.

w. J. King,

LESTER v. THOMAS BORTHWICK AND SONS
(AUSTRALASIA), LIMITED.

CompENsation CourT. New Plymouth, 1945. November 22,
December 7. 1946, Februery 15, May 21. Oxcrey, J.

Workers' Compensation—Acoiden. arising out of and in the
Course of the Employmeni—Cardiue Disease—Veniricular
Fibrillation Coronnyy Insufficiency—Coronary Thrombosis—
Rugpture of Suprarenul Artery—Modes of Death explained and
distinguished as likely to be precipitated by Effort—Workers®
Compensation Act, 1922, 5. 3.

Where a worker dies of a cardiac disease, there are at least
three possible causes of death—namely, (o} ventricular- fibrilla-
tion, (b) coronary insufficiency, and (¢) coronary. thrombosis ;
s ‘the question of a rupbured suprarensal artery may alio
arise. ’ :
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The Court in this case, on the evidence and in view of the
medical referec’s report therson, held that the deceased worker
hud died of coronary insufficiency. and that he would not have
died asx and when he did. except for the effort on his part
required in the claws of work he was doing.

Ohservations by the medical referve defining and distinguish-
ing betwaer. these four possible modes or canses of death above-
mentioned.

Counsel : R, H. Quillicm and J. 7. Quillinm, for the plaintifi
Wieaion, for the defendant.

Solicitors ; Glevelt, Quitliarn wnd Hutchen, New Plymouth, for
the plamtiff: Bemferd, Rrewn, cnd Wheuton, Auckland, fglr
the defendant.

DEATH DUTY PAYABLE ON FOREIGN SHARES.

Three Fundamental Principles of Revenue Law llustrated.

By E, C. Apams, LL.M.

The recent decision of the Court of Appeal, Grear v.
Commissioner of Stamp Duties, [1946] N.Z.L.R. 267,
(reversing the decision of the Supreme Court, {1945]
N.ZL.R. 108y, illustrates three important principles
of revenue law.

{2} Bad practice does not malke good law.

by Tf the construction of the statule is doubiful, the

subject should be given the bemefit of the doulbt.
iy The Court will lran against o construction of the
statute which would involve double taxation.

A good illustration of the first principle is fncome Tax
Speeral  Purposes  Commissioners v. Pemsel, [1801]
AL, 531, 546, where Lord Halsbury said :

I am not abie to assent to the view that the course pursued
by the executive office of the Crown is ¢ne which under the
cireuwinstances of the case could afford any clue to the true
construction of the statute.

Fairly recently the English Court of Appeal applied
the same principle in a stamp duty case, fn re Robb's
Contract, (19417 3 All ER. 186, For years the English
practice had been to refrain from stamping 2 certain
clase of instrument with an adjudication stamp: bui
the Court declined to be influenced by that fact, and
held that the instrument should have been presented
for adjudication. :

A later example still is the New Zealand case, T'aupiri
Conl-mines, Iid. v. The King, [1943] N.ZL.R. 448,
dealing with annual license fee payable under our
Stamp Duties Act. The plaintiff company was in-
corporated in New Zealand, on March 3, 1899, under
the Companies Act, 1882, and had carried on the business
of mining and selling. coal since that date. No annual
license fee had at any time been paid by the company
until August 29, 1941, when licensc duty for the year
1941 was paid “‘ under protest, and with the reserva-
tion of all rights to dispute any legal obligaticn to pay
such duoty.” Counsel for the plaintiff company sub-
mitted that the company had not, and never had been
liable to pay license fees. He first relied on the ground
that as the duty and the exemption in this form had
heen in force since the Stamp Duties Act, 1882, and was
re-enacted in 1908 and 1923, the omission to demand
or gollect duty for more than forty years amounted to

a practice which must be taken to have been adopted

by the Legislature in its re-enactment of the provisions
and as determining that the company fell within them.
His Honour Mr. Justice Fair, however, rejected this
submission, and held that annual license fee was payabie.

In other words, the Crown is not bound by the
blunders of its officials. Conversely, the subject is
not bound by a bad. practice of the Executive in

levying tou much duty, ax the recent decision of our
Court of Appeal shows.

In Grear v. Commissioner of Stamp Duties (supra),

the deceased died domiciled mm New Zealand, owning

inter alie shares in companies incorporated in Australin,
Where deceased dies comiclled in New Zealand, the
maxim Mobilia sequuntur personam, applies, by virtue of
s. 7 of the Death Duties Act. 1921
vides that shares in a compuny incorporated out of New -
Zealand shall be deemed to be property situated out
of New Zealand, save in the case of shares registered
in a colonial or branch register in New Zealand.  The
shares in question therefore were Hable to death duty
in New Zealand. But they were also liable to no less
than three duties in Australia, Wederal duty, duty in
the State where the companies were incorporated,
and alse in the State where they eorried on business or
owned property. The words in italics refer to very:
curious and far-reaching provisions in the death dnty
law of Queensland and Western Australia: in those
States estate and succession duties are levied on shares
in companies which are not ever. ncorporated in those
States, but which carry on business or own land there.
Now, it would be a distinet hardship if death duty
in respect of the same property bad to be paid in two
or more countries. Consequently s. 32 (1} of the
Death Duties Act, 1921, provides that there shall be
deducvied from the death duty pavable in respesct of
any property situated ont of New Zealand at the .
death of deceased the amount of any duty which by
reason of hir death is payable in respect of that property
in the country in which it is situated at his death.
Now the Death Duties Act, 1909 (which came into force
on January 1, 1210}, contsined a similar provision,
and I think that ever since that date the Stamp Duties
Department had held that the section did not apply
to the special death duties above explained which are
payable in Queensland and Western Australia, even
when the companies are not incorporated in those
States. Successive Commissioners have held that the
share are not actually situated in Queensland or Western
Australia, but in the respective States where they
were incorporated. This was the view adopted in .
the Court of first instance by His Honour Mr. Justice
Johnston, who gave judgment in-favour of the Crown.

The Court of Appeal, however, thought that too -
much emphasis had been placed on the.local situation
of the shares. The crucial word which needed interpre-
tation in the section was the word country. Such -
shares are situated in Australis of which Queensland -
and Western Australia form part, and.therefore in &
broad sense these special duties are payable in the

Nection: 8 (i) pro~--. -
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country in which they are sitmated, and therefore are
entitled to the allowance authorized by s. 32, The
broad liberal interpretation should be adopted, because
3. 32 was obviously designed to prevent double taxation.
If there were any doubt about the meaning of the word
country in the section, then the 'subject was entitled to
the benefit of that doubt.

Further cases may be cited in support of our second
principle—uiz., If the construction of the stafute 75 dowbiful,
the subject should be given the bemefit of the doubt.

Hennell v. Inlund Revenue Commissioners, [1933]
1 K.B. 415, and Commercial Union dssurance Co., Lid.
v. Inland Revenue Commissioners, {10371 4 Al E.R. 158,

are two English stamp-duty cases where this principle -

was applied. His Honour Mr. Justice Smith also applied
it in the New Zealand gift duty cuse, McGrath v. Com-
wndssioner of Stamp Duties, [10938]1 NZLR. 950. The
over-taxed but courageous taxpayer, who feels like
taking the Crown te Court, may have his courage
fortified by thesec cases: and see, also, 31 Halsbury's
Laws of England, 2ud Ed., p, 540, para. 710,

The same principle applies to crimival or pensl
statutes 1 K. v. Chapman, {1931) 23 Cr. App. R 83, a
decision of the English Court of Criminal Appeal.

Finally, we may cite two cases in support of gur
third proposition—uviz., The Court will lean cgqainst
a construction of the ctatute which would involve double
taxation. :

In the stamp duty case, Boyle v. Minister of Slemps,
110181 N.Z.L.R. 8539, 862, Sim, J., said :

With regard to the other elaim. the snewer i that duty
is pavablo on the transfor of the mortgages s on v ronveyanee
on sele of the shares of Bdzar Studholme and Hareld Studholine:
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in these mortgages, and that the Minister is not entitled to
collect duty on them under some other head as well.

The other case involves death duty, Public Trustes
v. Commissioner of Stamp Duties, [1936] N.Z.L.R. 740.
At pp. 741, 742, Reed, A.C.J,, said :

This section {5 60 {1} of the Death Duties Act, 1821] must
b read with s. 5 (1), which specifies what property is subject
to cstate duty. As relevant to the question invelved in
this usse the following properties are linble: (@) Property
bveneficially owned by the deceased at-his death : (b) property
comprised in any gift made by deceased within three years
hefore his death ; and (¢) property comprised in any gift
mude by the deceased unless bona fide possession and enjoy-
ment has been assumed by the beneficiary not less than three
vears hefore the death of the decensed, and has been thence-
forth retained to the entire exclusion of the deceased or of
any benefit to him by contract or otherwise. As I read
this section, if & speeific property is beneficiaily owned by &
deceased at his death, the same property cennot be liable
under either {b} or (¢); it cannot be beneficially owned and
at the same time be the property of another person. Evoen
though a gift does not escape death duty through its falling.
within either (b} or (c), that does net bring it within (#) a=
Loing benefically owned hy the deceased.

In other words, property hable to death duty on
the death of a person as a part of his free or trans-
missible estate cannot also be liable as forming. portion
of his notional estate under 5.5 (1) {b) to () of the Death
Duties Act, 1921. This may have great practical
importance in considering the application of s. 49 of
the Death Duiles Act, 1921 (that bughear of s section
dealing with gift duty), to death duaty. 1 have
endeavoured to explain this at p. 77 of the cumulative
Supplement No. 2 to my book on the Law of Death and
tvift Duties in New Zealand.

COURT DOCUMENTS.

The Right of Search.

In respect of searches of Court documents, three
positions seem to obtain :

(e} Where there i express provigion for seareh:

(b} Where the right to search is a qualified one—
i.g., subject to the ciscretion of the official in
whose custody the records are.

(¢} Where the right of scarch is expressly forbidden.

In Steele v. Williams, (1853) 22 L.J. BEx. 225, the

material facts so far as the present inquiry is concerned
were that the plaintiff applied to the defendant, a parish
clerk, who kept the parish registers under the direction
of the rector, for permission to scarch them. He told
the defendant he did not want certificates, but only
to make extracts, and was informed that the charge
:nust be the same whether he made extracts or had
certificates. He accordingly searched the registers
and made extracts. It was held on this point that the
plaintiff was entitled to take minutes in the course of
his search but not to occupy an unreasonable time
for that purpose, not to have the registers in his hands,
it being the duty of the clerk to superintend the search,
and to keep a control over the registers.
of the argument Parke, B., observed :

In the course.

According to the strict letter of the law, the defendant.
was only bound to hold open the book to ensble the plaintiff’s
clerk to look through it. He might keep the book in his own
custody, holding it open for the party tosee fhe contents of it.
Tha parish clerk was not bound to wait an unreasonable time

for a person fo make a search and fo take extracts from the
hook. ) :

Then in giving his judgment the learned Baron
said :

The plaintifi’s clerk went to the defendant for the pwpose
of meking s search, and if he had been able to make a
minute c¢f the extracts he couid not have been legally prevented.
He would not indeed be entitled to remain an unreasonable
time looking at the registers, and perhaps be would not be
entitled in strictness to- have the book in his hand for that
purpose, it being probably the duty of the parish clerk io
superintend the search, snd keep a control over the book.
If & party tequires a copy of any entry in the book, he is to .
pay the regular fes for it., But it was illegal for the

defendant to call upon the plaintifi's clerk to pay 3s. 8d.
for the taking of each exttact, :

That case was followed by McCardie, J., in Best and
Best v. McKinley, (19201 P. 75 ; where it was held that
the Births and Deaths Registration Act, 1837, s. 35,
give the public an absolute right to search the register
at reasonable times and thut such right cannot be
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taken away by the power given to the Registrar-General
to make regulations as to ssarch by s. 44 of the Act

of 1874, In the course of his judgment the learned
Judge says :
By s 35 it s expressly cnacted that persons

keeping any register books shall at all reasonable times allow
search of such books and give certified copies on payment
of foes. These are clear, wide and emphatic directions
and the right thershy given to the public was recognized in
Steele v. Williams though it was said to be the duty of the
parish clerk (the official m that csse) to superintend the
search and keep control of the books, Hubject to proper
control and the precautions suggested by common sense,
ingpection was to be allowed. )

Then referring to the provisions of s. 44 of the Act of

1874, he proceeds : '
It may possibly give a power to frame appropriate regula-
tions controllmg the procedure, but the power to regulate
the exercise of a right dees not entitle an official on whom
it is conferred to destroy the right which he purports to
regulate,  That could only be effected by a stotutery provision
as ¢lear and foreible aa that which conferred the right.

In both the foregoing cases there was an absolute
right of search. Accordingly on complying with the
preseribed conditions the person desiring to make the
search was entitled to do so. And it was clearly
improper to deprive him of or to interfere with his right
of search. : :

In In ve The Evening Star, Crnpbell v. Kennedy, (1584)
N.ZLR.38.C 8, 11,12, Williams, J., says:

The contention that the statement of clnim when Hed in
Court i » public document, in the sensc that it is open to
any one to publish it, is practically disposcd of by the Viec-
Chancellor in In re Cheltenham nnd Swansen Rodlway Carriage
and Wagon Compeny (LR, 8 Mg, 580).  The statement of
claim in an action i3 filed in the Court for the
information of the Court and of the parties.  There is no
law or rule that 1 Jkmow of which gives all the warld a right to
peruse it.  No objection is, it is true, made to any oue perusing
statements of claim on payment of the prescribed fee: bur
if the Registrar had reason to believe that the permsal was
asked for by some person who was an cntire stranger to the
artion, for the purpose of publishing the statement to the
world it would be-his right, U not his duty to refuse to ollow
the peruxal. 1t s not until the case iz heard that the pro.
esedings tcome completely public property.

In respeet of this case the {ollowing points must be
noved ;-
{2} In respect of semi-public documents-—o.q., state-
ments of claim before hearing--a Registrar has
a csceretion as to whether he will ov will not
allow a search ;
(h) As to complete public documents—eg., docu.
ments relating to a case which has been heard.
It i indicated or suggested that there is no room
for discretion the matter having hecome ~ completely
public property.” Thevefore, ane concludes that af
some stage there may be only o qualified vight to
search, and this becomes an absolite one at » later stage.
8o far, too, us the Supreme Court Code is concerned;
there are po express provisions relating to  secarches
in fact the only reference thereto is in the scale of fees.
In making the remarks he did, one is foreed to the con-
clusion that Willlams, J., was enunciating the general
principles as to right of search. 1% is necessary to
add, in order to fully appreciate this decision, that the
public is concerned with the administration of justice,
and has a right except in unusual circumstances of being
present at the hearing of an action : see, for example,
MePherson v. McPherson, 11936) A.C. 177.
There are other matters, however, that are not so
much the concern of the public as actions are, but

which would nevertheless come within the category
of semi-public documents. In respect of these no right
of search is expressly reserved, and yet 1t seems that.
they would not come within the class of documents,
inspection of which would not be forbidden on the
grounds of public policy. Therefore it would appear o
follow that from the obscovation made by Mr. Justice
Williams in the Evening Star case (supra), that such
records are open to inspection at the discretion of the
official in whose custody they are. Such for example
would be adoption records. Were this not so, then grave
difficulties could arisc. It may, for example, be.
necessary i certaln cases to prove the adoption at a
place distant from the office of the Court in which the
order was made. A certified copy is evidence: . 44
of the Evidence Act, 1908 ; but first of all it would be
necessary to search the records to ascertain the existence

of the order. But, before allowing a search, the Clerk

would, according to the said decision, need to be satis- :
fied of the bonu fides of the enquirer. In this connection

it is interesting to refer to and contrast subss. (6} and (7)

of the Adoption of Children Act, 1926 ({it. Brit.). The

former requires the Registrar-General to keep an index

of the Adopted Children Register and every person Is

entitled to search the index and to have a certified

copy of any entry in the rvegister. But, in respect of

the ** pther registers and books ™™ which he is required

50 keep under the following subsections, there is the

express enactment thal such records shall not be open”
to inspection or search, nor Is any copy or extract

therefrom to be furnished otherwise then pursuant to

an order of the Court.

In the Central Office Practice Rules, 11,06/ (3), relat-
ing to scarches and office copies. provided that * the
Head Clerk will corwider the propricty of allowing
such search or Inspection 71 LT Liwewel Proctice,
p. 2477, T'his rule secms to have been repealed : hut
it docs indicate the proper attitude to adopt where
there is no absolute right to search or iuspection and
where there is no express prohibition of search o
inspection. :

Before concluding, thers is one olber point that
should be mentioned because of its relovancy, and that
is one indicated in the fwenimg Star cuse. 1t is that
a distinetion 15 drawn beiween parties to o case, and
outsiders.  In the case of a gualified right to search,
the latter must first of ull, it appears, satisfy the official
concerned of his bowe fides.  1f unable to do this,
then search would be denied them. Again, even where
there is an ebsolute right to search, the cases show that
that right should be exercised under proper comérol;
« fortdori where the vight is only a qualitied one.

In the case then of an adoption, the inguries as to
the Bonn fides of the porson desiring the search should
be of & more or less inquisitorial character ; and, having
regard to the necessity for the exercise of proper control
and adequate safeguards (lest the scarch be abused),
the searchi should be made by the officiall  Ax vegards
ontgide persons--i.e., persons not divestly concerned
with or affected by the adoption—it is diffieuit to
conceive any circumstances when a search should be
permitted them. If outsiders inguire about an adoption,
it would only be to satisfy curiosity. :

Where there is a qualified right of search, the person
desiring the search must first of «ll satisfy the par-
ticular official of his bona fides, und the search should
be made by the official. R
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ACCUSEDS’ STATEMENTS TO POLICE.

Their Admissibility.

A practitioner acting for & man accused of a crime,
who has made to the Polive a statement of a most
incriminating character; is sometines confrouted with
the question: Is it proper for me to object at the
trial to the admissibility of the statement? Thie
matter of the admissibility of statements made to the
Police by accused persons hay never been more compre-
hensively dealt with than by Ex-Superintendent of
Seotland Yard, in his work, Savage of Scotland Yard.
In his chapter on this particular point he guotes an
address to Police officers delivered by Lord Brampton
{the famous Sir Henry Hawkins), and also the Raules
drawn np by the Judges of the High Court. Ex-
Superintendent Savage, at pp. 228, ef seg., says:

[ wish every Polive officer would understand that he bax
a perfoct right to ask any guestion of any persoi. swhether
sawpoct or not, from whom e believes he can obtaio informa.-
tion bearing on the commisgion of & crime He
ahouid nover Le deterred from asking auestions simply

hechusce b thinks the person guestjoned might toeritninate
Frirnaulf.

Diring my service | always bore in mind the words of Mr.
Justion Hawkins (the late Lord Brampton) in an sddress
he defivered to Police officers many years sige.  Mr. Justice
tHawkins was one of the greatest criminal Judges that ever

" sat on the Beneh, and as 1 kept o copy of his speech, I make
no apefogy for quoting the advice he gave.

S s vour duty. e said, b diseover the eebipal if
vou can. and 1o o this you must moke inquiries, and if
m the course of the inquirtes you should chance to interro-
gate und recoive answers from a man who tums oub to be
the vrimmal bimself, and whe inculpates hinoself by these
answers. they are nevertimless admiasibie in ey ilence,

© When, however. s constable hus & warrant to arrest or
i+ ghotitt to arrest 2 person on ius own authaority, or hns o
person in custody for a crimo. it is wrong to question such s
pereon touching the eriine of which he is accused.  Xeither
Judge or Magistrate, nor juryman, can interrogate sn
geeused person unless he tenders himself as a witness, or
requirc him to aiswer questions tending to  ineriminate
himsolf.  Much less, then, onght a constable to du so, whose
duty as regacds that person s to arrest and detain him in
wafe custody.  On arresting s man a constable ought simply
to read his warrant., or tell the accused the nature of the
charge upon which he iy arrested. leaving it te the person
w0 prrested to say snyvthing or nothing us he pleases.

“For o constable to press any accused person fo say any-
thing with reference to the erime of which he iv accused
it vory wrong. - It is well also that it should be generally
known that Il a statemment made by an accused person is
made under, or in conseqlence of. any promiuse ¢f threat,
even though it amounts to an absolute confession. it cannot
bo used vgainst she person making it,

 Thers is, however, no objection to a constable listening
to any mere voluntary statement which a prisoner desires to
make. and repeating such statement in evidence; nor iy
there any objection to his repeating in evidence any c¢om-
versation he rogy heve hesrd between the prisoner and any
other person. But he ought not, by anything he savs or
does. to invite or encourage an accused person to make any
statement without first cautioning him thst he is not bound
to say anything tending to incriminste himself. Perhaps
the best maxim for a constable to bear in mind with respect
to nn accused person is: Keep your ¢yes and your ears open
and your mouth shut,”

The Kx-Superintendent then proceeds-as follows

Nothing rould be more clearly explanatory of a Tolice
officer's powers and duty than these words of the famous
Judge. but curiously cnough. there still remained in the
iminde of some Police officers and even of lawyers, & Inis.

vonception of his meaning. Copsequently . . the
Judges of the High Court, at the request of the Home Secre-
wary, drew up definite rules for the guidance of the Police.
The rules. which are nine in nurber, are as follows :—

(1) When = Police officer is endeavouring to discover
the author of a crime, there is no objection to his putting
questions [n respect thereof to any person or persons, whether
suspacted or not, from whom he thinks that useful information
can be obtained. :

© {2} Whenever u Pulive officer has mude up his mind to
charge a person with a crime, he should first caution such
person before asking any questions or any further questions
a8 the case may be,

*(3) Persons in custody should not be questioned without
the usual caution being first wdministered.

“(4) If the prisoner wishes to wvolunteer any statement,
the usual coution should be administerad.

*{3) The caution to be administered tu a prisoner when
he is formally charged, should therefore be in the following

worda: ‘Do you wish to say snything in answer to the
charge © You are not obliged to say anything, but what-

wwer you say will be taken down in writing end given in
evidence.” .

" {8) A statemenl made by a prisoner before there is tumne
to caution him is not rendered inadmissible in evidence roerely
by resson of no caution having been given, but in such a
case he should be cautioned as soon ag possible.

© {7} A prisoner making a voluntary statement must not
ba cross-examined, and no questions should be pub o him
about it except for the purpose of removing smbiguity in
what he has actually zaid. For instunce, if he has mentioned
an bour without saying whether it was morning or eveming,
or has given the day of the week and day of the raonth which
do not agree. or has not made it clear t¢ what individual
ur to what place he intended to refer in some part of his
statement, he may be guestioned sufficiently to clear up the
point.

(8} When two or more persobs are charged with the same
offence and statements are taken separately from the persous
churged the Police should not read these statements to the
other persons charged. but sach of such persons should bs
furnished by the Police with a copy of such statements, ar . -
nothing should be said or done by the Police to invite a reply.
If the person cherged desires to make u statoment in reply,
the usual caution should be administered.

*(0) Any statement made in accordance with the above
rules should, whenever possible, be taken down in writing
and signed by the person making it after it has been read

to him and he bes been mvited to wake any corrections he
may wish.”

The author adds :

Whenever s crime iz committed, the Police may find it
necessary to interview and take statemcnts from scores of
people, any one of whora might turn out to be the actual
culprit. 1f an arrest follows, it is cbvious that any siate-
ment already rmade is admissible as evidence, whether it be
of an incrimineting pature or not. and whetber a caution
has or has not been administered.

And, commenting on the Judges’ Rules, the author
observes :

As o matter of fact, the Judges’ Rules not only adequately
provide for ths fair treatment of guilty persons, but are a
strong safeguard for innocent people who might be wrongly
suspected or scoused. It 15 within my own knowledge
that the innocence of many suspects has been established
as the result of persistent Police questioning.

The answer to the question posed by the aecused’s
solicitor is, therefore, as follows: If the statement
was obtained at a time when the Police officer had not
made up his mind to charge the accused with the crime,
the statement is admissible ; but if, on the other hand,
the officer had determined to charge the accused with
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e crime, and obtained the statement without first
arning him, then the statement can be objected to.

It may be that the statement was made in similar
reumstances to those obtaining in the Australian
se of R. v. Potter, [1944] Q. W.N. 6, 38 Q.J.P.R. 148.
here, an officer of Police without warning the prisoner
terrogated him on a written confession which the
risoner had made after the customary warning, to
1other officer, the trial Judge, being of the opinion

that there was no obligation on the second officer to
warn the prisoner, admitted evidence of the further .
interrogation, and the prisoner’s answers thereto.

If, however, the statement was made while the
accused was in an exhausted condition, such statement
would not be admissible; as the Court could nct be
satisfied that the statement was voluntarily made:
R.v. Burnert, [1944] V.L.R. 115, A T.R.- 247,

RETIREMENT OF MR. H. T. GILLIES.

Thirty-six Years Crown Soliciter at Hamilton.

On May {6, at the Supreme Court, Hamilton, there was a
1l attendance of the practitioners of the eity and distriet to
v farewell to Mr. H. 7. Gillies, in his capacity of Crown
olicitor for the Hamilton Judicial District, from which office
¢ was retiring after an unbrolen serviee of thirty-six years.
n the Bench was His Honour Mr. Justice Finlay, who had
ractised for many years in the Distriet, and who was then
residing over 1he May Session ot Hamilton.
Tur Bar's TRIBUTES.

Mre. T, F. Strang, addressing 1Tis Honour. said that the Bar
P the ITamilton District desired to attract His Honour's atien-
ion to the retirement of their senijor member. Mr, Gillies, His
g association with the work of the Courts in the Hamilton
ugdicial District seemed to them te eall for some special reference.
‘he Hamalton Judieial Distriet was first constituted in or about
he vear 1970, and the appointment of Mr. Gillies as Crown
nlieitor for that distriet synehronized with the coustitution
f the chistrict itself.  The life history of the District, therefores.

wd extendrd over & period of thirty-six vears and had com--

rised  approximately one hundred and fifty Sessions.  The
rat of those was presided over by the late Mr. Justice Edwards,
ind, st that Sessgion, Mr, Gillies fiest appeared in his role of
‘rewn Prosecittor. Such had been the exceolience of his health
hat he has been sble tr afttend. and had in faet attended,
very snbsequent Sesvion withont a single omission.

The speaker continued: “In partnership assoctation with
wher practitioners, Mr. Gillies hax throughout all these years
onducted an extensive general practice; but it is principally
n his capacity as Crown FProsecutor that we have come into
:ontact with him, and, generally speaking, we have been ranged
m the opposite side to hirn.  There is one outstanding feature
>F his work concerning which we are in complete and emphatic
manimity. and that is the absolute fairness which he has
nvariably shown towards the scoused and defending counsel
n the conduct of his prosecutions.

* The people of this country are accustomed to rely, and to
rely with ¢onfidence. on the xmpartla] administration of justice.
One of the contributing factors $o this happy result is the fair-
ness shown by prosecuting counsel. . It is not less than true
to sav that this iz o most important element in the duty of
prosecuting counscl.  The principle is not merely one of
practice 1 1t i one of law also and is aptly expressed in Hals-
bury's Laws of Englond in these words: ' Prosecuting Counsel
must pot press for a conviction. They should regard them-
selves ag rninisters of justice assisting in its administration
rather than as advocates.”

“We are all agreed that there has never. on any occasion,
been an infringement of that rule by our departing friend.
Now, 8ir. I wish to say that we all regret his retirernent. We
feel that now that all our battles with him are over, snd such
differences as we have had are finally laid to rest, we would
wish to convey to him through Your Honour our most sincere
expressions of cordiel goodwill, and that goes for every member
practising at the Bar.

It is something. I think, in the nature of a happy coincidence
that these remarks are being addressed to Your Honour, because
Your Honour first commenced the practice of the profession
in this Disttiet. You., t0o, have been in close assoeiation with
the District.
of us, and 1 am very hapny t.o be abie to address these observa-
tions to Your Honour.”

In conclusion, Mr. Strang added that the Court gothering had
been convened at the instence of the Law Society Council,
and of its President, Mr. Tanner. It is intended that practi-
tioners shell later on hold a social function aty which Mr. Gillies

- gualities,

You, personally, know Mr. Gillies as well as most

will be an invited guest, and at which they will be able to expross
themmelves witl, Taore freedom and sbandon than would be
sppropriate to this present cerasion,

Mr. . L. MacDiarmid ssid that he would like to sssociate
nimsell with the remarks so clogquently made by his learned
frinnd, Mr. Btrang.

“ As the oldest practitioner in ihis town and District, and
having known Mr. Gillies from the time of his arvival in Hamilton,
shortly after my own arrival. 1 bave come to heve A very real
respect: and, 11\(190(1 affocrion for our riend,” Mr. MecDiarmid
proveeded. Tois with some degree of emotion that one takes
part in sn oveasion sueh as thize L would just Hike 1o add that
Mr. Gillies bears a name very highly respected i this Dominion
and indecd in the Tmpire.  His family has becn intimately
econnectad  with the professions of the Church, Law, and
Medicine : and in those professions the name is an honoured one,

* Mr. Gillies himself hes resided for many years in Hamilton -
and has made many friends, and we. the members of the Bar,
wish to express on this occasion our very hest wishes for his
future happiness and for that of his fanly.

TwisuTe.
addressing the members of the Bar.

Mr, JusTior Fivayvs
Mr. Tinlay,
said :

“This is ab emer a very great pleasure to join in paying
a tribute to Mr. Gillies, and yet & pleasure tinged with patn- Ttis-
a pleasing and gracious t}nnjz 1o say kindly things of one's’
friends, but it is painful when the occasion s the breaklng of
an association of a lifetiine, and the sasociation of all of us with
Mr. Giliies has extended over a lifetime.

“Of those present only Mr. MacDiarmid and I remernber
the constitution of the _]udlms.l system of the district before the.
Suprerae Court was establiched. There was e District Court
which functioned in a desultory way for some years, and, in
that Cowrt, the Hop. J. A. Tole was the Crown Prosecutor.
Then. such was the progress of the district, that a Registry of
the Supreme Court was establiched here: and. contewporane-
ously with that established. Mr. Gillies was appointed Crown
Solicitor. In a sense. therefore, his appointioent was symbolic
of the progress of the district-— a progress which happily,
despite wars and depressions, is still raintained.

“It would be invidious and unfitting upon such an occasion
as this to embark on an analysis of the qualities of Mr. Gillies,
but at least we can in broad outline sketeh in the outstanding
characteristics of his work. They are integrity and fairness.
They are great qualities.in a man who has the respensible duty
of maintaining the rule of law in the community and of securing
the safety of life and property. They are qualities which M.
Gillies learned in that great school of legel lee ung whence
the law of half the world has emanated: a scheool dedicated
to the establishment of personal liberty. In a truly splendid
fashion, Mr. Gillies has always exhibited and maintained these
Of that, Mr. Strang's tribute leaves no doubt.

* However, Gentlemern, the time has come when Mr. Gillies
feels he must hand the toreh on ; and, whilst we pay this tribute
of affection. it is with regret and with some feeling of pain that
we part company with him as Crown Solicitor. One can only.
hope that, as the shadow of his life lengthens and deepens, and
as the future loses its interest and recollection grows deminant,

Justice

" he may look back on this and on this occasion with feeling of

pride and satisfaction, remembering the feelings of affection
and respect which it betokens. -

“ So, Gentlemen, whilst I am glad to join you in paying this
last tribute to the cutgoing Crown Solicitor, it is with the happy
feeling that, although the office may fall vacant, the man,’
still goea on. And so I trust that he and his will have Iong
life, s.nd much happiness in jt.”’ .
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LAND AND INCOME TAX PRACTICE.

Farmers' Live-stock Adjustments, —This noute gives a final
warning that unless written application is made to the Fax
Department before June 30. iU46, it will not be possible to
obtain any form of relief in rorms of s 17 of the Land and
Incomo Tax Amendment Act, 145, in respeet of adjustiments
to live-stock valucs. 1t is not necessary for the taxpayer or
Lis agent to furnish all the required details in support of the
funmul applicativn-—but it is nmportant to note that the section
referred to deoes not give to the Comumissioner any power to
grunt relief under the seetion unless application s made before
June 30, 1846,

Ax: explanatory pamphlet {see wnte, p. 122) has been issucd
by the Comunissicner to all farmers, through station agerits
and other agencies with which farmers assceiate.  This legisla-
tion appears to be a final chance te fix reasonable values for
live-stock, and ab the same time gualify for relief from teaxa-
tion which woultt otherwise be ussessed upon a large discrepancy
between low standard valucs and relatively high merket values
on the sale or other disposition of the hve-stock. Wido
publicity to this matter has been given through the Press and

- the Depertiontal pamphlet, and there should e little reom for
difficulty in the future if farmers soed those who prepare farmens
returns lako advantage of the [ull explanations which have been
made,  Whilst the subject ix under cousideration. practitioners
will notice the nveessity of mabdaining standurd vabies ot w
reasenabie lovel in fture yenrs,  Any amnended vulue approved
by the Bepartment should not be allowed o stand indetinitely,
but should be reviewed from time to tiwe in the Hght of the
reasons now being publicized by the Department. ~ Further-
more, the composition of the live-stock on any farm should
be watched, and if a matorial or permanent alteration is mude
it may be desirable to re-classify the values of stovk for tax pur-
poses, and seek the approvel of the Department to any attera-
tion.  For exsaple, & sheepfarmer nay lave shown in his
returns & standard value of £1 per head for 3,000 sheep—
(setually comprised of 1,000 lambs worth Lds. 1,000 hogpets
at £} and 1,000 ¢ ab 30s., all of those values bewmg fair aud
reasonabie values).  Due to a vhange in faraing policy the
sarne furmer Ay i a tater yoar have 3,000 sheep comprisod of
LG hoggoets and 2,000 ewes, each clasg being worth the same
per head as the onginat stock. The average vadue over the
whole flock has incroased from £1 to £1 s Sd. and the
Catandard U ovalue - of £ per head would aot be a sufficient
standerd because of the change in composition. Had the
3.0 sheop been origimally classified inve the three vategories
mentioned there would not be any necessity 'to consider an
alteration in the ‘overall standard of £i per head. Thus,

 farmers who for any reason alter the composition of Live-stocic
should consider whether the alteration is affecting the adequacy
of live-stock standard values.

It ig suggested that the subject of standard values for live-
stock in taxation returns sheuld be fully understood by those
practitioners who.act for trustees in farming cstates, particu-
larly on the death of a farmer taxpayor. © An appreciable
saving in taxation could be cbtained from a proper appreciation
of the effect of having the T1»~ Department’s approval of u
reasonable sev of standerd ve® “eing adopted for the balance
date st the.end of the finst  _.ung period suceeeding the dats
of death. :

Interest on Income Tax paid in advance.—Considerable
publicity is being given iu the Press to the scheme for paymeot
of tax in advance. The scheme Is siznplicity itself, and there
is the advantage of payment concessions equivaient to interest
ab the rate of 1} per cont. per annum. It has recently been
stated that the same rate ot interest {1} per cent. p.a.) will be
allowod 1o respect of fuwnily benefits assigned to the Commis-
gioner of Taxes. [t is not clear from family benefit application
forms whether any interest would be silowed on such assign.
ments, and the official announcement is resssuring. Also,
ag from March 6, 1946, interest will be allowed on income-tax
payments made in advance by civil servants, by way of dedue-
tions from safary.

Last Day for Payment of Instalments of Social and Nationa;
Security Charge.—The last day for payment of the first instai-
ment of the combined charge on income other than salary or
wages derived during the year ended March 31, 1946, was
Saturday, June 1, 1946. An interesting point arises, because
branches of the Departroent arc closed on Saturdays, and

ayment over the counter at Branches could not be made ‘on
the *‘ last day.”

The Acts Interpretation Act, 1924, provides at 8. 20 (uj:
** 1f the time limited by any Act for any proceeding, or the doing

of anythimg under its provisions, expires or falls upon a holiday.
the time so limited shall be extended to and such thing may be
done on the day next follewing which is not a holiday ; and all
further changes of time rendered necessary Ly any such altera-
tion may also luwtally be made.” )

Hection 4 of the same Act defines the word ~ holiday 7 :--
v Holidey 7 includes Sundayd, Christmas Day, New Yeer's
Day, Good Friday, and any day declared by suy Act Lo be a
public holiday. or proclaimed by the Governor-General as set
upart for a public fast or thanksgiving or as a public holiday.’

Baturday is not a holiday within the meaning of the Acts
Inzerpretation Act. bevanse it is not declared by amy Act to be
a public holiday. nor has it been proclaimed by the Governor-
General as a public holiday.

Thus, if the last day falls on a Saturday the legislation does
nsh enable payment of an instaliment to be mede without penalty
un the next day which Is not » holiday. It appears that if the
lagt day falls on a Sunday then payment cvould be made on
Monday. without penalty charge.

Another péint regarding penaltios is that in caleulsting the
income-tax attributable to excess profils, in an excess profits
tax assesstneni, any & per cent. additional tax on account of
Jure payment, must be eliwinuted. '

Free of Tax Government Stock Issued in place of Bank of New
Zealand Shares.~—Iuterest on the above cluss of stock 15 freo of
neome-tax, social and netional security tax, by virtue of 5. 5
(1} (e} of the Bank of Now Zealand Act, 1943, The first pay-
ment of interest on this elass of stock was due on May 15,
14-kty

Trustees’ Ineome: Exemption up to £50.—It is emphasized
that the oxemption referred to in s, ¥ of the Land and Income
Tax Amendineni Act. 1945, refers to income-tax on income
assessed to trustees under s 102 {6} of the principal Act. The
exemption does not extend to jncome assessed wiader = 102 {a),
andd does wob extend to social and national security tax. .

The word * Income 7 used in s U refers to assessable income
only.  Thus, 1n the case of an assessment of income under
w. 102 (&) comprized of assessable income £33 and  non-
assexsable incove £75 the lax payable ia £3 {being the excess
over 85l0—atde 5. 4) anel not the tax on £128 Jess the tax on £75

Government Serviees Superannuaiion : Refunds of Goniribu-
tinas.—Uncler the legislation relative to the superannuation
funds of State employvess the widow of a deceased contributor
ay eloet to accept a refund of contributions made by her.
husband.  BSeation 14 of the Finance Act (No. 2}, 1940, provides
that a iamp sum vefund of contributions is payable to the widow,
and not to the estate of the decessed: except where the
centributor dies, leaving no widow, in which case the refund
of contributions is made to the personal representatives of the
deceased as part of his estate. :

Where a deceased contributor to a State  superannuation
fund owerd income-tax, the refund of coutributions to the widow
is not an estate asset and the funds are nov available for payment
of the outstanding tax.

Speeis] Exemptions, 1946 Assessments.—There still appears to

"bo some doubt coneerming the special exemptiens which will be

allowed against income derived during the year ended March
31, 1946, The personal exemption now remains at £200. The
exemption to a married taxpayer for a dependent wife {ov hus-
band) will be £100, reduced by £2 for every complete £1 of the
wife's (or husbaad’s) income in excess of £50, and the maximum
rebate in tax as a result of allowing the exemption is £26. The
maxinmm housekeeper exemption will be £100, with a maximam
tax robate of £28. The maximum exemption under the dependent
relative heading is still £50, but there is' a limit of £26 in the
rebate in tax pavable consequent on the exemption being
allowed. .

The usual exemption of £50 will be allowed for children under
eighteen years of age in- assessments of income-tax on income
derived during the year ended March 31. 1946. Section § of
the Land and Income Tax Amerdment Aet, 1945, abolished

_the special exemption for children, but the Rt. Hon. Minister of

Finance has since indicated thet legislative suthority for re-
storing the exemption, to apply for current year’'s assessments
only, will be introduced duringB the next session of Parliament.
1t is probable that a limit of rebate i1 tax, £26, will be inchuded.
The. 1946 income-tax return forms ask for the details regarding
children go that the Department wil be in a position to allow
an exemption. : : :
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IN YOUR ARMCHAIR—AND MINE.

By SCRIBLEX.

Queues.—Another illustration of an inconvenience
which must be suffered without legal remedy is afforded
by the fucts in Dwyer v. Mansfreld, (1946} 62 T.L.R.
171, in whieh the defendant was a greengrocer aund
adjoining businesses complained of queunes which formed
outside his shop. They complained that he had wrong-
fuliy caused or permitted these quenes to form, and in
consequence access to their premises had been rendered
impossible or difficult to members of the public who
were likely to be customers and that, in consequence,
damage had been suffered. Atkinson, J., considered
that gueues had become a very common sight and it
was better that there should be queues than unruly
crowds of people. each trving to get in first.  Holding
that those in question did net prevent any onc entering
the plaintiffs’ shops if they desired to do so, he added
that it wounld be difficult to find that any nuisance
had beeu  established @ moreover, even if #t had,
plaintiffs still bad to prove that it was due to something
for which the defendant who had a license from the
Ministry of Food to sell {ruit and vegetables and who
was bound to sell while his supply lasted was to blame.
He referred to Harper v. Haden and Sons, Lid., [1933]
Ch, 298, in which Romer, L.J., observes that the law
relating to the user of the highways is in truth the law
of give and take—those who use them must, in so
doing, have reasonable regard to the convenience and
the comfort of others. and must not themselves expect
n degree of couventenve and comfort only obtainable
by disregarding that of other people.

Appeal from Sentence.—Iin R. v. McBain, {[1946)
62 T.L.K. 232, the Lord Chief Justice recently stated
that be wanted to make it perfectly clear that hitherto
the Court of Criminal Appeal, when of the opinion that
the sentence imposed had not been severe enough, had
generally warned the applicant that if he persisted in
his appeal the Comt might increase his sentence. He
then proceeded :

The Court will no longer take that course. The Criminal
Appeal Act. 1907, does not require that course to he taken.
It provides that, where a prisoner applies and obtains leave
to appeal against his sentence. this Court shall pass such
sentenice a5 it thinks ought to have been passed, whether
greater or less. The time has certainly come, in the state of
crime in this country, when sentences have to be severe, and
if the Court thinks it right to do so it will not shrink from
increasing sentences where the prisoner appeals.

These observations have application to the function
of the Court of Criminal Appeal in this Dominion.
From the number of applications that are read by the
Registrar at the opening of each sessions of the Court
of Appeal, it would seem that prisoners cousider that
an appeal is an essential ingredient in the serving of
the sentence. Many who do appeal have not the
slightest justification for so doing. The oceasional
increase in the sentence, where the facts justify this
course, would serve as a powerful reminder that resort

to the Court of Appeal against sentence should not be
lightly made. B

A Win on Points.—~An issue or two ago, Seriblex
made passing reference to the habit of Judges of inter-
rupting counsel’s argument, but he now hastens to add

that it is not always counsel who scores in the mental
interchanges that ensue. Lord Justice Bowen like to
put posers from the Fench, and on one occasion did so
to Sir Horace Davey, who was an old friend. “I am
exceedingly sorry, my Lord.” said Davey, ™ but the
gonstitution of miv mind is such that 1 cannot see the
point.”” 1t is not for me, 8ir Horace,” replied Bowen,
" to condole with you on the constitution of your
mind. This point, however, must be discussed by
some one who 1s not thus prevented.”” '

Master of the Rolls.—Vor a long period the Court of
Chancery remained under the sole guidance of the Lord
Chanceltor and the Master of the Rolls who were its -
only Judges. The former was entrasted with the records
of thal Court. As his office grodually hecarse more
judicial, e was given precedence next after the Chief
Justice of the King's Bench and, as his title implies,
be is now head of the Iecord Office. One matter that
be might be said to have had in common with a Judge
of var Mupreme Court Bench ix that prior to Sir George
Jessel’s time, the proper mode of referring teo, and .
addressing him, was ** His Honour " or ** Your Honour.™
1t is related that at the Robin Hood Debating Society
which met pear Temple Bar and which was attended
by many afterwards famous in law or politics, Burke
on being introduced by his fellow-countryman, Samuel
Dervick, was struck by the eloyuence and hmposing
appearance of the President, a wealthy London baker.
He remarked that be seemed to be cut out for & Lord
Chancellor. ™ No, ne,” whispered Derrick, ~ only for
a Master of the Rolls.” ' ‘

The Obliging Usher.—Counset for the plaintiff
in a straghtforward action for specific performance
of a contract for sale of a city property, was instructed
that the agreement which was the foundation of the claim
had not beeen stamped. ' The agreement was set out

. the statement of claim and admitted in the staterent of

defence, and it seemed unlikely that any question would:
be raised at the trial. But, still. counsel familiarized
himself with the current law as to the admissibility ofan

“unstamped document on a solicibor’s personal under-

taking to stamp it, and some half-hour before the case
began ;he ook into Court, with book-marker in the
appropriate place, a leading English text-book on
stamp duoties, and then went to the consulting rocom
for a final conference with the briefing solicitor and
client. There he was told that the money for the
stamp duty had been feund and that the agreement
had been stamped that morning. . Opening his case
and reading the agreement to the Court without any
qualms, counsel was surprised, to say the least, to be
asked by Myers, C.J., whether the agreement. was
stamped. Ile was, of course, able to reply in the
affirmative, but be was puzzled as to why the Court
had made inguiry on the subject—for Judges, when
they raise stamp-duty questions, do not usually do so

in advance of the putting in of the original documents.
The explanation lay in the uninvited activities of an- - ;

obliging Court usher. - Seeing the text-book on counsels’
table, the usher had obtained a copy from the Judges’:
library and bad put it on the Bench—with a mark at-~

the page marked in counsel’s copy.
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FAMOUS SOLBDIER ENTERTAINED,

Canterbury Law Society Welsomes General Kippenberger.

More tian oni hundred members of the Uanterbury Law
Society attended n lunchean held on June 6, in honour of Meajor-
General H. K. Kippenberger, Ch. C.BE., D.S5.G. and Bar,
ED.. a member of the Society, who pructised at Rangiova.

The President, Mr. L. I, Cotterill, welromed back the returnod
sorvicemen in the profession whe had resumed practice sinee
the Society = Victory Dinner. in August last.  He then paid a
tribute to Mejor-General Kippenberger as a profound student
of military affairs.  The President referred to the Generals
distaste and horror of war, and to his firm conviction aficr 1018
that another war was coming,  After alluding to the guest's
cistinguished public services, the President congratulated him

- on his appeintment as Wear Historian, in whicrh caparity the
profession wished him every sucecess,

In the course of his reply. General Kippenberger explained
that, whilst the War had not ineressed his legal experience,
he had thereby got to know a good rnany lawyers. AL une
stage all three Infantry DBrigadiers in 2 N Z B F. were lawyeps—
wiz., Barrowelough, uglis, and himself. As ore British Br
had remarked. " Whal w predicament 17

Ab Mingar Qaim, Major-Genceral laglis had rendered aoserviog
to the Allied cause that could not cver bo over-estimatod, The
Divigion was surrounded, General l“n.-yberg wis wontided, @,
ab that stage. Goneral Inglis iook command and extricated the

CDivigion.  Toglis hed earned high praise {or his justice and
ability in Germany. where he wws putting o very confused
situation intoe order, :

Turning to Barrowclough., Quuneral Kippenberger said that,
apart from the Pacific zone. lus greatest service was at Sidi
Rezegh, whore. despite its own severe losses. the $th Brigade
practicatly destroyed the infantry of the Afrika Worps.

The General aiso reforred to the desirability of haviug lawyers
ey stafl officers.  He mentioncd Brian Bossett {Chrstohureh)
whose gallantry and skill would hawve ewrned him a great
vareet had he not been kifled so early. e alse paid o genirous

- tribute to Denis Blundell { Wellington).

Tha General recalled a Juncheon which he had attended st
Middle Temple when his immediate acighbours were Lord

Wright. Lerd Porter. Lord Merrimarn, and Mr. Justice Singlcton.
This function with its delightful table-talk lasted urbanely

Suntil 330 pa

The General recalled & conversation with a Capadian General
who wias alawyer in private life. The Canadian had asked
CGonural Kippenberger what he proposed to do after the War.
angd added that he himsclf bad been made o Judge. In urging
the General to follow his example. the Canadian said: * You
<o not have to know anything about law for that post, as there
is always some one o tell vou what it 187 :

Major-General Kippenberger met a Londen solicitor, who said
he now had ten practising solicitors back on his staff after dis-
charge from Avmy service. Tn all, he had a staff of fortv-five
solicitors and one hundred and Fifty clerks. His clientele in-
chudded] . © TVwo kings at present in jobs.” The solicitor’s net
ineome was L66,750 1 )

While in Parly, presiding at e New Zealand Court Martial of
an Bx-POW. who was ehurged with murder, the General had .
2 talk with the Cowrt Interpréter, a charming young Frenchmar
of twonty-Tive vears. The latter had just come frem the trial
o his ex-fiancée, who had betrayed Lim to the Gornans when
ke was serving with the underground movement. He had
aped Trom w concentration camp. and had his ex-fiancée
breught to trial ; and now the girl had been sentenced to twenty
years' rigorous hmprisonment. The Interpreter's manifest joy
8t the sertence was an indication of the bitterness existing in
Furopean communities..

I comclusion, the General explained in ontline the wide scope
af his duties as War Historian, whith would last five to seven
vewrs. and mentioned the different ways in which the New
ZAvelanders’ share in the recent War could be recorded.

Hujor-tieneral Kippenberger expressed regret at severing his
connection with the law and spoke of the work before him.
As be saw it. he waid. there were two. aspects of the task—
inilitary wad eivilitn—and he had a large staff already collecting
the inferuration from which the war histories would be compiled .

OB!_TUARY.

Mr. E. F. Hadfieid, Wellington,

With the death, on June 4. of Mr. Ernest Frederic Hadfield,
at the age of 80, the Wellington Bar has lost one of its best.
known and most-loved members. .

The fourth son of a former Rishop of Weilington, the late
Mr. Hadfield was rducated at Wellington College and at schools
in England. in Trent, and Derby, at the latter of which he won
a scholarship thet took him to Sebwyn College, Cambridge,
where he distinguished himself in mathematice, being one of
the Wranglers oft his vear. Ho was called to the English Bar
at the Inner Temple in 1833, He returned to Wew Zealanad
and worked with the firm of Messrs. Caslile and McLean, in
Napier. for a short time Lefore beginning the practice of his
profession in Wellington in 1890, He was in partnership
from time to time with the latc Messrs. Moorhouse and Newman
and Mr. J. C. Pescock, and at the time of his death was 2 member
of the firm of Messrs. Hadfield. Peacock, and Fripe.

The late Mr. Hadfield was essentially an equity and con-
veyancing lawyer. specirlizing in the law reieting to trusws,
wills, and conveyancing. Tt was mainly in those branches that
he appeared from time to time in the Supreme Court and Court
of Appeal. In recent years he took a prominent part in litiga-
tion in connection with the wills of the late Mr. W. B, Rhodes
and Mrs. Sarah Ann Rbodes, in which complicated questions
were involved as to the interpretation of wills, entails, and the
rule in Shelley’s Casc. His knowledge of conveyanecing was of
great assistance in the questions arising thereon coming before
the Now Zealand Law Scciety, of whose conveyancing. committec

be had been for several years, and was at the date of biz death,
a member. He was Fresident of the Wellington District Law
Society for the year 1907-08.

Another braneh of law in which he had special knowledge
wae the eroclesiastical. as befitted the son of so great a church-
man a8 the late Bishop Hadfield, and he held the position of
Chancellor of the Dioccese of Wellington for many years, resign.-
ing that post only & few months befure his death,

__¥or several years he acted as examiner %o the University of
New Zealand in the subjects of New Zealand law required of
candidates whe had been admitted elsewhere.

With his sound knowledge of law and ripe experience, he
vombined the gifts of wise counsel and staunch friendship with
dry wit ard power of humorous reminiscence that won him
the respect and affection. not only of all the profession, but of
all who knew him. A tribute of respect and affection was
paid to him at a dinner recently given to him, Mr. L. 0. H. Tripp,
and Mr. H. F. von Haast, on the oecasion of their having been
59 years in practice, at which, in responding to the toest of that
tric. he was in his best form as a raconteur: see {1942} 13
N.Z.L.J. 212,

He married, in 1802, Miss May Wood, of Napier, who pre-
deceased him in 1939, and is survived by four daughters, Miss
Ernestine Hadfield, Mrs." J. F. Zohrab, Mrs. Cecil Peate, and
Miss Flizabeth Hadfield.
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TaiBUTES 0F BENcE axp Basn.

On June 7, at the Supreme Court. Wellington, there was a
large attendance of practitioners gathered to honour the memory
of the late Mr. Hadfield. . S

Their Honours Mr. Justice Blair, Mr. Justice Johnston. and
Mr, Justice Fair were on the Bench. Among thoss present
were Messrs, W, F. Stilwell, .M., and H. J. Thompson. $.3.,
and several members of the late Mr. Hadfield's family,

TuE Bar,

M. W. P. Shorland. President of the Wellington District
Law Society, asked leave of their Homours to make reference
to the passing of the late Mr. Emest Frederic Hadflekd, who had
for no less than fifty.six years past graced the professinu of the
law with abihity, cutstanding character, and such Kivaliness of
nature as to win not merely the respect but also the sirection
of hig fellow-practitioners in Wellington,

A son of Bishop Hadfield, Bishop f Wellington, he was
born in 1866 to a family tradition of service to othres, which ha
faithfully supported throughout his eighty weurs of life.  His
early education at Wellington College, and ar Tvent and Derby
in England. led to Selwyn College, Cambridge, where he
gradusted.  Admitted to the Ber of the Inner Yeraple tn 1885,
Mr. Hadfield returned to New Zealand in 131, to establish a
practice in Wellington, which quickly grew, and had since
heen carried on by him in association with others.

“ Mr. Hadfield justly earned the reputation of being g sound
lawyer, with special qualifications in equity and in the law of
property, and his epinions and his services as counsel in matters
pertaining to these spheres of the law have been freely spught,
and the Law Reports record mauny important matters-—some of.
them pomng to the Privy Council—in which he was engagoed .
Mr, Shorland continued. " He served bis olients well and it
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was but typical of his character that he should find time to
serve hoth the Law Society and his Chureh in fuil measure.

* Xle was Prosident of the Wellington Disvrice Law Soc’sty
in 1993 : member of the Council for many years ; representative
of the Hawke's Bay District on the Council of the New Zealand
Law Soricty from 1904 to 1921; and a member of the Con-
veyancing Committee of that body frem the inception of that
Commitiee to the day of his death. o

" Hix service to his Church was distinguished by the high
otfices he held which Included a pericd as Chancellor of the
Dincese. . : .

= Mr. Hadfield will be remembered 23 8 sound lawyer with
cutstanding learning in equity and the law of property ;. but
above all. will be be remembered as a true gentleman whose
kindliness of nature onid cheerfulness of disposition won for
L the affection of all. o

“We who haveé assembled on the flour of this Court—and may
Uinterpolute that 1 um reguested to say the Attorney-General
wished to be prosent, bar has been unavoidably called out of
town—the pracsitioners of this City for. whom 1 spealk, as
President of The Wellington Distriet Law Society, pay tribute
to the memory of Mr. Hadfield and extend so his relatives
sviepathy in their loss,”

- I'ne BeNen.

His Honour Mr. Justice Blair, then said: - On bebalf of the
Bench, I desiro to addd a few words of tribute so eloguently paid
by you to the memory of the late Mr. E, F. Hadficld. The
Chief Justive iz unfortinately unable to be present.

It hiad been my privilege to have known him for more than
forty vears. e was & very lovable personality, and he was
held in the very highest esteern by the members of the pro.
fession ; snd he was g very eminent figure in the Church as -
well. We all jein in tendering to his family our sincere sympathy.
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1. Executors and Administrators.— Fntestacy—Widow sole Beaefi-
etary and Administrotreoe—Completions of Title—Transfer jrem
Widow to herself. ) ’

QUESTION :  A. died in December, 1943, leaving o widow and
three children, her surviving. A8 estate which consisted only
of & parcel of land under the Land Transfer Act, and a few
pounds in the bank. is well under £1,00¢ in value, and conse-
guently the widow is entitled to the whole of the estate, wider
s 6 (1) (@) of the Administration Amendment Act. 1944. She
is the sole administratrixz, and lhas procurcd herself registered
proprietress by transmission. Should 'she now go to the
expense of registering & transfer from herself, as administratyix,
to herself as beneliciary ? Can such a transfer be registered ?

ANSWER : In the circumstances a transfer as suggested should
be registered. The relevant facts should be recited in the
transfer, including the fact thet she is the sole. beneficiary
and that A.'s estate was less than £1.000. The transfer will
be evidence that A.’s estate has been fully administered, and
that the widow in the circumstances, was his sole beneficiary.
On the widow's death there wiil then be no guestion raised ag
to the necessity of letters of administration de bonis non as to A.'s
estate : see Fublic Trustee v. Registrur-General of Land, [1927]
N.Z.L.R. 839, .

Yes. Such a transfer is registrable under the Land Transfer
Act: Hesken v. Danaher, {19111 V. LR, 214,

X1,

They should be addressed to:

“NEW ZEALAND LAW JOURNAL"

2. Rights of Way.—~ Covenants for Upleep—Whether binding
orn Agsigns.

QuesTron : To give the necessary road frontage on o subdivision
of lamd, b i3 often meceswary to vest the fee-simple of a narrow
strip in eech ypurchaser. Each purchaser -talkes a separate

sirip. but grants » right of way over his strip to the others. -

The intention js that esch owner should use all the sirips as o
vommon right of way, It i3 necessery that thers shiould be:
mutual covenants to share the cost of meintenance and Tepair
of the common right of way, It is customary to insert such :
covenanis in the grants of the rights of way. Do such covenants
run with the land so as to bind the respective successurs in title
of each lot ? w

ANSWER : Such covenants do not run with the land, so as o
bind sucenssors : Cator v. Newlon and Bates, [19407 L K. B. 415; -
(19397 4 AlL E.R. 4575 11 Encyclonaedia of Forms and Prece-
dents, 374 (n}). ) '
We are congtantly receiving similar inquiries. It is our
view that the Jaw should be altered 80 as to make such covenants -
in registered casements run with the land. It appears to be a
matter for the Law Revision Committee. .
Some local hodies when granting consent to a right of way
under the Municipal Corporations Act, 1933, make. conditions
3 to. maintenance and repeir of the way : in such cases the
conditions ave registered as an éncumbrance and probably
bind assigns : s. 187 of the Muniecipal Corporations Act, 1933..
‘X1,
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3. Executors and Administrators.— Postponement of Sale of
Inrleslate Estate-— Adwinistrator Carrying-on Intestate’s Busines s

— ddministration Amendment Act, 1944, 5, 4 (I).

QuasTiox : Section 4 (1) of tiie Administration Awmendment
Act, 1844, pives the administrator of an intestate estate power
to postpone the sale of the intestate's resl and personal estate
to such a time as the adwinistrator thinks proper. It has been
beld that under & will the power of postporing sale implies
the power to carry on the business in the meantime s Whyte v,
Whyte, (1911) 31 N.Z.L.RR. 1200, The sune reasaning would
apply in the cage of a postponernent of sale under the above
Act.  Is the effecr of the above section that it is no longor
necessary for an administrator to apply to the Court for leave
to carry on business (in the present instance a farming business)
under 2. 98 of the Trustes Act, 1008 ¥ :
ANSWER :  In Willawms o Execwtors, 12t Bl TUT1 it is steted
as follows :— )

" The general rule is that the represeutatives have no
authority in law to carry on the trade of the deceased : Burker

v Parker. (1786) 1 Term Rep. 287, 205.

“It has been said (by Lord Langdale in Kérkmon v. Booth,
{1848) 11 Beav. 273. 280: 350 E.R. 821, 824: see further.
Travis v, Milne, (1851) 9 Hare 141, 68 E.R. 449) that. in order
to authorize exerutors €0 carry. on a trade, o1 to permit it to
be earried on with the assats, there ought to be the most distinet
and positive authiovity and direction given by the will for that
purpose. o

A power to postpone the sale and conversion of the testator s
estate authorizes executors to carry on his trade
for any uvime, even if it is not earried on with a view to sale

- But when the estate bocomes divisible. the power
to postpone sale ceases.”

The footnote (a) o p. 1171 states that ~ On the death of a2
person wholly or partially intestate after 1823, the trust for sale
imposed by Admumnistration of Mstates Act, 1925, s. 33 contains
a power to postpone sale.’” - :

At p. 1172 it is stated : it is coneecived that where the
business is wndisposed of by the will of a person dying after
1925, and there is ne direction as to whether it should be sold
or carried om, the persenal representatives meay now carry on
the business for purposes other than realization; for the Ad-
ministration of Tstutes Act, 1925, s 3% (5) contains 8 wide
power te postpone sale and conversion: ser Re Crowther,
Midgley v. Crowther, {1805} 2 Ch. 50, (uery, whether such
power to postpone . woukl cemse when the estate becomes
divisible Semble, it would not suthorize the personal
representatives 1o employ asscts of the deceased in carcying on
his business, except such assets as form the capital of the business
at his death. ‘

-1t mey be stated generallv that if a personal representative
considers it expedient to carry on the deceased’s business not

merely for ¢he purpose of reslization, and there is no authority
to carry on the business conferred by the will, he should take the
precaution of obtaining the indemnity from the beneficiaries.
Unless the estate is bordering on insolvency, it will not usuelly
he necessary to obtain the consent of the deceased’s creditors.”

in 14 Helsbury's Lows of England, 2nd Ed. 386, pora. 719,
it is stated as follows :—

" An executor has no power in the absence of a direction
convained in his testator’s will, to carry on the testator’s busi-
ness except for the purpose of winding it up . . .
A genersl power {0 postpone the conversion of the testators’

estate bequeathed upon trust for sale is sufficient acthority

to an executor to ¢arry on the business for a reasonable period
with a view to selling it us a going concern: Ke Chancellor,
Chancellor v. Brown., {1884) 26 Ch.D. 42, Re Smith, Arnold
V. Sraith, (18867 1 Ch. 17}, but does not apparently authorize
bim to carry it on indefinitely : Re Smith, Aroold v. Smith
(supra) commenting on Re Crowther, Midgley v. Crowther,
[1895]) 2 Ch. 56.”

It should be noted that Halsbury, in discussipg the effect of
8 power to postpone eenversion, does not refer to the statutory
power referred to in the above quoted extracts from Williams
on Esecutors : and it should also be noted that the extract from
p. LI72 of this work commences with the words: It is con-
ceived ™ and does not support the opinion with a decided case.
The Knglish Administration of Estates Act. 1925 (8§ Hals-
bury's Complete Statutes of England, 306} contains a trust for
conversion of intestate estates but s. 4 of our Admninistration
Amenciment Act, 1944, contains a power to convert, each
statutory provision being followed by a wide power to postpone
conversion. The statement in the extract from Williams
(cut supra) as to the value which the editors conceived should be
given to the English statutory power to postpone conversion
should therefore apply with greater force to 5. 4 of our Ad-
ministration Amendment Act, 1944, Tt.is difficult to thiok up
reasons for arriving at a different conclusion as to the effect
of a ssatutory power to postpone conversion from that arrived
at by the learned editers of Willioms on Emecutors, for, if an
administrator can retain en asset (the business) for so lomg as
he thinks fit, it surely must follow that he can camry on such
business because if he could not do so he would be retaining,
nat the business but the plant, machinery, goods and chettels.
&c., employved therein—in other words, the works would be there
but the wheels would not turn. In the absence of a decision of
the Court upon the guestion ssked, a more definite answer
than that given above cannot be given. If, however, the
administrator desires to use assets of the estate other than
those used in the business &t the intestate’s death. he must
obtain Court authority.
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RULES AND REGULATIONS

Supreme Court Emergency Revocation Rules, 1946. (JTudicature
Amendment Act, 1950.) . No, 1946/70.
Income~tax {Canadian Traders) Exemption Order, 1946.

{Land
and Income Tax Amendment Act, 1035.)

No. 1948/71.

Camping-ground Regulations Extension Cider, 1946. (Health
Act, 1920, Mo, 1043/32, )

Traffic Sign Regulations, 1938. Amendment No. 1. (Motor-
vehicles Aet, 1924,) No. 194¢/73,

Land and Income Tax Regulations, 1946.
Fax Act, 1923) No. 194674,

{Land and Income

Occupational Re-establishment Emergency Regulations, 1940.
Amendment No, 4 {Emergency Regulations Act, 1939
No. 1046,75.

Animals Proieetion and Game Regulations, 1939, Amendment
No. 3. ({(Animels Protection and Game Act, 1921-22) No.
1946776,

Opossum Regulations, 1946,
Act, 1921-22.) No. 194677

Motor-vehicles Registration Regulations, 1948. (Motor-vehicles
Act, 1924.) No, 1946/78, .

Motor-vehicles Insurance (Third-party Risks) Regulations, 1939,
Amendment No. 5. (Motor-vehicles Insurance {Third-party
Bisks) Act, 1928.) No. 1946/79.

Finance Emergency Regulations, 1940, Amendment No. 4.
{Emergency Regulations Act, 1939.) No. 194630,

Revocation of Emergeney Regulations and Order relating to
Registration and Licensing of Motor-vehicles. (Emergency
Regulations Act, 1939.) No. 1048/81. )

Local Authorities (Repiacement of Debentures) Regulations,
1931, Amendment No. 1. (Finance Act, 1931 (No. 23} No.
1546/82.

Seal-fishery Regulations, 1946.
1946/83.

Customs Export Prohibition Order, 1946, No. 2. (Customs Act,
1913.) No. 1946/84. - '

(Animals Protection and Game

(Fisheries Act, [908.) No.



