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DEATH DUTIES : PROTECTION OF INSURANCE 
POLICIES. 

of this article, we considered the 
judgments, Barclays Bank v. 

A:fornq-General. [1944] 2 All E.R. 20% in the 
House of ‘Lords ; and Hamiltmti’a Twta.s T. Lord 
=irlzrocni~, [I9421 S.C. 426, in the Second Dir&ion of 
thv Court of Session. 

Before applviag the principles enunciated in those 
t,wo cases, it “is well to have before us the relevant 
prorisions of our Death Duties Act, 1921. These all 
;rppear in s. 5 (11, and are contained in the following 
parngrnphs of that subsection :- 

to dath duty on his death ; and this is the law, 
notwithetanding that the deceased had subtracted 
from his means by providing the trust fond to keep 
the policy in force until his death. In such a case, 
if the taxpayer died within three years of making his 
gift, in New Zealand the surrender v&m of the policy 
would be added to the &mount or v&e of the fund 
provided by bim to keep the policy on foot ; but no 
taxpayer is likely to cavil at t,he gift dut,y t,hat would 
become payable in that event,. 

The Soots we, Hamilton’s Tnwtees v. Lord Advocate. 
seems to carry the matter a little further, because it 
determines that, even if after the gift the premiums 
are paid by the doneo with nzoney~ys lent by the donor; 
death duty on the proceeds of the policy on t,he donor’s 
death are avoided. But, to bring off any s&fez applica.. 
tion of that principle, the practitioner must act with 
some wariness. In the Scats cane, there WM it pro- 
vision in the trust instrument that the trustes8 could 
borrow from the settler the money fn pay the premiums ; 
and, accordingly, there WVR(I no diffioult,y in proving that 
there wa8 .a valid contract of loar:: The onus of proof 
that the moneys used to pay premiums on a policyi after 
ths gift or settlement of that policy were lent, would, 
it seems, be on the taxpayer; and not on the Com- 
missioner of Stamp Duties, to prove the contrary. 
If  this were not so, s. 5 (I,) (f) of the Death Duties Act, 
1921, would have littls usefolneas to the seekera of 
revenue. That paragraph of s. 5 (1) is unlike s. 5 (1) (g), 
because liability under it arises from the fact of the 
policy having been kept up by the deceased, or from 
the fact of some of the premiums baring been paid by 
him ; and il is in~de.pw~Zent of the ezislencr of my 
obligation vupon him to do 60, or of any arrangement 
between him and any other person in r&t&m thereto : 
me, hereon, Adams’s Law of Death and Gift Duties in 
New Zealand, Svpiplwneti No. 2, 24, citing Attorney- 
Oeneral Y. Robinson, [1902] 2 I.R. 67. Therefore, 
if the practitioner advises his client that he can safely 
lend the money necessary to pay the premixmu, he 
should be careful that some written contract of loan 
should, st lea&, be prepared and executed. Preferably, 
a8 in the Hamilton’s Tr&ees case, it should be in- 
corporated in the trust iastrument itself. 

Coming back to our typical case of the businessman 
who makes a gift inter vivos, or & settlement, of his 
l&insurance policy : I f  the benefioiuies’ interests 
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in the policy are not indefeasibly vested during his 
lifetime, but become indefeasibly vested at his death, 
then, no matter who pays the premiums after the date 
of the gift or settlement, the full proceeds of the policy 
are liable to death duties on the death of the insured. 
This is a point to which particular attention should be 
given by practitioners, when dr&ving settlements 
affxting any description of property, including life- 
insurance policies. The highest Courts hare inter- 
preted provisions in the death-duties statutes in 
Great Britain which correspond with s. 5 (1) (g) of the 
Death Duties Act, 1921, in a mamer, which, in contrs- 
diction of the effect sought. renders liablr to d&h dut,y 
moat of the forms of settlements set out in the precedent 
books. The matter may be thus summarized: care 
must be taken to ensure that the interests of all the 
beneficiaries are indefemibZy vnsta? before the imured 
poZicv&lder dies ; snd this im.plieu care to see that the 
insured has relezwd any special power of appointment 
that he might have reserved by his will of settlement, 
or by a power of revocation 01‘ variation. 

Again reverting to our typical case : If, by any gift 
or settlement, any life interest in t,he proceeds of the 
insurance policy is created, and the life-tenant. 
survires the settler, then the present value of the life 
interests at the death of the insured will be liable to 
death duty : Barclay8 Bank v. Attorney-Gcneml (sqm). 
To this extent, s. 5 (1) (g) of the Death Duties Act, 
1921, applies. Care must be t.aken, therefore, to ensure 
that the interests in remainder are indefeasibly vested 
before the death of the insured, because, in such case, 
the policy-moneys will be wholly exempt from dath 
duties. For an example of a life interest being caught 
by s. 5 (1) (g), gee Public %atee v. Conznzissioner of 
Stamp Duties, (1912) 31 K.Z.L.R. 1116. 

There is one further river to cross, when discussing 
the typical example of a businessman with a life- 
insurance policy, which he gives away 01 settles in his 
lifetime. Assuming that all interests ‘have inde- 
feasibly vested, and there aide no life interests : if he 
dies within three years of making the gift or settlement, 
what death duty is payable ? Lord Macmillan, in 
Lord Advocate v. Inzievar Estaka Ltd., [1938] 2 All 
E.R. 424,42Y, supplies the nn~wer : 

I f  then, during the period before the death but after 
the gift, no premium V&Y paid by the donor, the proceeds 
of the policy escape duty ; but the value of gift, to be 
taken into account at the death of the donor within 
three yews of making the gift, is the surrender value 
(up at the date of the g;ft : set ss. 3 (1) (b) and 6 (2) 
of the Death &ties Act, 1921. As we have reminded 
0,~ readers, the surrender value is leas than the real 
v&he. 

We ahall now consider, in the 1ighL of the principles 
that we bake explained and applied, children’s endow- 
ment policies which many parents take out and on which 
they pay the premiums. 

Ae previously explained, s. 5 (I) (9) does not imp&-- 
except with regard to life interests-to life-insurance 
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policies if the interests of the beneficiaries are inde- 
feasibly vested before the death of the insured. It 
is unusual to create life interests in endowment policies, 
and the interest of any one who has the beneficial 
ownership thereof is usually indefeasibly vested. 

Se&on 5 (:.) (f) of the Death Duties Act, 1921, 
applies only ta a policy effected by & deceased person 
on his vima Zfe. XOW, &il&en’s endowment policies 
are not, effected by zx parent (or other contracting party) 
on his own life ; and, therefore, they cannot be caught 
by s. 5 (1) (f). For the ourpose of considering theb 
!iabilit,x- to duty, they fall mto two classes : Some are 
benefi&lly owned at the dabe of a parent’s death by 
the parent effecting the contract of insurance. Others 
are beneficially owned by the child nominated. The 
former class till be liable to death duty at the death 
of the parent. What the measure of value of the 
policy will be in that case: we cannot say or $v; a~; 
authority in support of any submission. 
principle, it would stem that the value would be’ the 
then surrender value. The police, in terms, may 
pwvide for a refund of the pre&ums paid by the 
parent to his personal represent,atives : in such cue, 
the amount of the premiums to be refunded would 
probably be taken aa the r&e of the policy to the 
deceased, and be dut,iable accordingly under s. 5 (1) (a). 

Cbildmn’s endowment policies are not a sttbject, 
$ras~y gene&z&ion, 5s they take so many &verse 

Each individual policy must be carefully 
examined in order to ascertain the respective rights 
and liabilities of the several parties .named therein : 
a matter that is not, often attended to when the policg 
is taken out. I f  it. is clear from the terms of the policv 
that th,a beneficial ownership is in the child nominate& 
then nothing in respect of such a. policy is the conoern 
of the revenu$ authorities in relation to the estate of the 
parent when deceased ; unless, of cause, a gift of the 
policy was made t,o ,the child within three years of the 
parent’s death, in which case the surrender v&e 
at the date of the gift would be dutiable ; though, in 
most cases, suoh a policy would have little or no 
surrender ralue. 

The mere payment of premiums by the parent during 
his lifetime to keep on foot a child’s endowment policy 
is not the subject of accounting in death-duty state- 
ments, because it has been held that,, by reason of the 
relationship bet,ween the parties, any such payment is 
in the nature of an a&xwement to the child nominee, 
t,he parent not, being entitled to a lien : 2% w Rob&r, 
I’u~blic Tmstee 7. Eobwtr, (1945) 61 T.L.R. 572. 

in that case, x father took out an insurance policy 
on his son’s life and piid t,be premiums until he, 
the father, died, aft.er which his executors paid three 
furthsr premiums. and the son then died. The 
policy provided t,hat on the son’s death the insurance 
money should be paid to t,he father, his exeoutors, 
administrators or assigns ” but always aa trustee or 
trnst~ees for the life assured.” It was held that the 
policy-moneys, less the last three premiums, formed 
part of the son’8 estate. Here, the amount of three 
years’ premiums paid by a, parent before his death 
on a policy taken out by him for a child nominee, 
in the absence of any special provisions, oould be brought 
in by the Commissioner of Stamp Duties under s. 5 (1) (b) 
aa a gift made by the deceased mitbin three yeas of 
his death ; but it is possible that even these premiums 
might be exempted by the Commissioner in a proper 
ease under Y. 44 (1) (a) of the Death Duties Act, 1921. 
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We must not conclude, however, without repaCing 
a awning that the majorit,y of children’s endowment 
policies effected at, t,be present t.ime are in such a form 
that the beneficial ownership is in t,he contractiq 
pm& and not in that of the child nominee. To escqx 
death duty, the parent mho has these policies sboul,d 
validly assign them or make an effectire de&r&m 
of trust. in req~ect of them. Tbc t,wo clz~ses of policies 
axe clearly defined in the unreported judgment of 
Blair, J., In re. ~t’iZw%, Alei-an& v. l~ilson, which is 
reproduced in Adam’s Law of Death and G@ Duties in 
New zed.3na, Supplement No. ;‘, 121. In that case, 
t,he deceased had taken out three endowment policies 
on the lives of his children. It: was beid, in the case 
of one of the policies, that, at t,he t,ime when it, was 
taken out, the deceased parent had effectively declared 
a trust of the policy in favour of t,be child nominee. 
It vw also held, foIlwing In w E~elbach:s ?&ate, 
Tibbetts v. E~rlbach, [19!?41 2 Cb. 348, that the other 
two policies had remained in the benefici;ll ounemhip 
of the deceased parent. Gencr.zlly, &s to the beneficial 
owners!& of children’s endowme.nt policies, see Adams’s 
Law of Death and Gift Dzcties in 2J’eu: Zealand, 5.5, s,nd 
Supplement Xo. 2, 26, 27 ; and also the articles in this 
JOVIAL: (1944) Vol. 1% 126, and (1945) Vol. 21, 35. 

SUMMARY OF RECENT JUDGMENTS. 
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REFRESHER COURSE.-I. 

COMPANY LAW. 
Changes since 1939, 

By E. C. ADAMS, LL.M. 

The most important changes in company law since 
the beginning of the War have been made by regula- 

calls made by the ooml’an~ upon it6 ih:ues 

tions, and the most important is made bv the Finance 
within one year before that ‘&sue or offer, does 

Emergency Regulations, 1940 (No. 2) (Se&l No. 1940/ 
not exceed +X0,000. 

118), which was uecess,ar~ to control the issue of capital. It will thus be seen t,hat right throughout these 
amending reguhionv there runs an exemption up to 
El0 000 for any one year. r33STXICTIONs OS FORNATIOZ. 

Under these regulation3 the consent of the Xinister 
of Finance wa,s necessary for :- 

(a) The registration of every new company. 
(b) The commencing of business in New Zealand of 

any company incorporated outside of Sew 
Zealand. 

The consent of the Knister should be applied for 
through the local Assistant Registrar of Companies. 
In this connect,ion the reader is referred to Supplement 
No. 3 to HtPorison’s Cnrrpony Llw in New Ztdmd, 
pp. 94 et seq. 

The Debtors Emergency Regulations, 11)40 (Serial 
Xo. 1940/162) end the Mortgages Extension Emergency 
Regulations, 1940 (Serial Xo. 1940/163). also affect com- 
panies, and I shall discuss these at f&her length in my 
notes on alxmges in Rea.1 Property Law. In connection 
with these two regulations, M&son. at p. 94, says :-- 

(c) The increase of the nominal capitnl of a. company, 
or the making of D call. 

(cl) The giving of a legal or equitable mortgage or 
charge bv B company. except an advance made 
by a bank in good faith, if repayable on demand. 

(e) The increasing of any amount secured by such 
rnortage or charge covered by (d) above. 

(f) The issup of any prospectus or other document. 
offering for wbscript.ion or pnbhaly offering for 
sale any securities.* 

If  & company does anything in contravention of 
theee regulations, the se&My is not invalid, but those 
concerned commit an offence against the regulations, 
and are liable to be prosecuted accordingly. 

These regulations have now been modified as follows. 
for it is no longer necesawy to keep the wune stringent 
control over every issue of capit.& 

By the Finaux Emergency Regulat.ions, 1940, 
Amendment No. 4 (&xi&l No. 1946/80) made on II&y 22, 
1946, the restrictions imposed by t.he principal regula- 
tions do not apply to :- 

(a) The registration under the Conmanies Act. 1933. 

(6) 

(4 

of any company with a no&al cap&l not 
exceeding flO,OC0. 

Any increase of the nominal capital of a company 
where the amount of that increase, together with 
the amount of all other increases of the nominal 
capital of the company made within one year 
before that increase, does not exceed 210,000. 

Any call made by a company upon its shares where 
the amount of that call, together with the amount 
of all other calls made by the company upon its 
share8 within one year before that call and the 
amount of all issues of capital, as defined in 
Reg. 12 (3) of the principal regulations made by 
the oompany in New Zealand within one year 
before that call, does not exceed ElO,OC0. 

(d) Any issue of capital (which includes the giving 
of a mortgage or charge, legal or equitable) or 
public offer of securities for sale made by a com- 
pany where the amount of the issue of capital 
m&de or offered to be made, together with the 
amount of all other issues of capital made in 
Kew Zealand by the company within one year 
before that issue or offer and the amount of all 

Coming t? the E;tatutes affecting companies the 
most important appears to be 6. 12 of the Statutes 
Amendment, Act.. 1945, based on & recommend&tion 
made by an English committee which was set up bp 
the Government of Great Britain, in 1943. to report on 
company law reform. Although it ‘is still necessary for 
each company to file an annual return each year, a 
complete list of all the members is necessary only once 
every three y3rs. For the other t.wo years it list 
of the alteratmns from the previous year till suffice, 
particulara of the various transfers registered being 
necessary. 

The Emergency Regulations Rewxaittion Order (I%. 2) 
(Serial l\o. 1945/181), repealed the Companies Emergency 
Regulations, 1942, Amendment Kio. 1 (Serial So. 
1942/299), a war-time measure, which contained pro- 
visions dispensing with + full list of the members a,nd 
certain other particulars required by 68. 117-119 of the 
Companies Act, 1933. 

Section 6 of the Statutes Amendment Act, 1939, 
contains an important amendment of the Chattels 
Transfer .4ct, 1924, which incidentally &e&s mart- 
gages given by companies. For the purposes of the 
Chattels Transfer Act, 1924, book debts are deemed 
to be chattels, and are deemed to be situ&e in the place 
where the grantor of the instrument comprising them 
longest resided or carried on business during the period 
of six months next before the execution of the instru- 
merit. The effect of this is that mortgages of book 
debts by companies must now be registered in the 
office of the Assistant-Registrar of Companies. 
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Section 6 of the Stittutes Smendment, Act,. 1941, 
contains mwhiney provisions which will be found 
very convenient m practice and will f&cilit&te, and 
cheapen the cost of, administration of small estates. 
This section enables a “omp&ny to register the 
beneficiary, or the legal personal representative, of & 
deceased shareholder or debenture holder, &s the ovoer 
without requiring probate or letters of administration 
to be t&ken out, provided that the amount p&id up on 
the &h&res or owing under the debentues does not 
exceed 000. Before &ny company c&n act under 
tbia section t,he directors must p&s& & resolution to that 
effect J and notice of the exercise of the powers con- 
ferred by the section shall wit,hin fourteen d&w bhere- 
after be given by the company to the Commivsioner 
of Stamp Duties. 

?vI&ay cases have been decided on company law 
since the War. It is impracticable to mention the 
majority of them here : moat of them de&l with 
machinery or matters of procedure. I shall mention 
only those which appear to afiect, general principlea 
of oompany I&V. 

Dcnss OF DIRECTORS. 
In an income-t&x c&se, on &ppe&l from C&n&d&, 

the Prig Council applied a very elementary but funda. 
ment&l principle of company law-viz., that each 
company is a separate leg&l or juristic entity : Pioneer 
Laundry and Dry Cleaners, Ltd. v. Minister of Natimal 
Revenue, [1940] B.C. 127, [1939] 4 All E.R. 254. Thus 
& company formed for the purposes of taking over t’be 
&a&eta of a company in liquidstim b&s a separate 
entity from that, cf the romp&ny in liquid&t,ion, although 
the shareholders in both compmies m&y be identical. 

Regal (Hastings), Ltd. v. Gullioer, [lQ42] l All E.R. 
378, emphasizes in a most salutary w&>- the seriooz 
reaponsibilitiee of direstors to the shareholders. j 
duties of directors are of it fiduciary nature, Wir t,hose 
of trustees to their beneficiaries, and they must. not 
make & profit by reason of their positioc. The principle 
of Keech P. Smdford, (1726) Sel. C&s. Ch. 61, 25 E.R. 
223, &pplies. Regal (Hastings), Ltd. v. cflLZZiue?- @,~?a), 
de&ls with general principles, but. the practitioner will 
find the recent Yew Zealand c&se of Irr ~8 Hamiltons 
(Au&ralia and New Zealand), Ltd. (In Lipuidaatiw), 
[1946] G.L.R. 82, (which follows, inter nlia, Regal 
(Ha.Ytings), Ltd. c. Q?dZiver), most useful as containing 
a detailed analysis and enumeration of what acts or 
omission@ c&n and cannot be brooght home to a 
director-what’, in short, does or does not constitute 
misfeasance by & director. 

The duties of receivers on the realisation of assets 
are set out in Nebon Bum., Ltd. 7. ~VagZe, [1940] G.L.R. 
507. The duty of & receiver is to exercise due c&r% 
skill, diligence, &nd judgment in the s&le of the assets : 
if he negligently or unnecessarily sacrifices the assets, 
he will be liable to damages ; what is a reasonable 
degree of skill, oare, or diligence is a question of fact 
depending upon the circumstances of the case. In &ny 
claim against a receiver for damages, the question is 
whether he w&s guilty of negligence in not getting a 
better price and in not using the ordinary care to do 
so. A receiver’s f&ilure to furnish to the company 
adequate accounts and particulars of sale m&y be & 
Fe&Bon for mulcting him in coats. 

Whether a receiver appointed by a debenture- 
holder ia the &gent of the company or of the debenture- 
holder depends upon the terms of hi& itppointment 86 

incorporated in the debenture : Central London 
Electricity, Ltd. v. B~mer.~, [1945] 1 All E.R. 160. 

As to the &ppbintment of receivers, see article hy 
Xr. R. %. Anderson, in (1941) 17 ;\‘.Z.L.J., p. 184. 

The memorandum of association i& the ckztier of 
8 company, “ a peculiarly sacred document in the 
constitution of & oampany ” : Best Y. zVewfon King. 
Ltd., 119421 ?u’.Z.L.R. 360. The Court has no general 
equitable jurisdiction to slter the terms of the 
memorandum on the ground of mistake : it can be 
RItered only in m&nxr prescribed b.y the Acti.e., 
every proposed alteration must, be sanctioned by the 
Court : Scott v. Frank F. Scott (London), Ltd., 119401 
Ch. 794, [1940] 3 All E.R. 508; In rc Whakamaru 
Timber Co., Ltd. (in Liquidation), JViEliams v. HuU, 
[1944] N.Z.L.R. 1. Nevertheless the artiales m&7 be 
read to explain &?y ambiguity in the memor&ndum 
or to supplement It upon any m&tter in which it is 
si!ent : Bed v. ;Vw$on King, I,td. (9apra). 

The House of Lords case, Southern PowxZties (192% 
Ltd., and Federated Fmmdries, Ltd. v. r?hirlaq [1940] 
9.C. 701, [1940] 2 AU E.R. 445, 56 T.L.R. 637, lays 
dam it most important principle &a to a company’s 
rights to &lter its articles. An alteration in the &rticles 
which. if acted on. would cause & breach of contract 
betwekn the oomp&$ and &person (other than in respect 
of the rights of members as such) is cot invalid, as it 
w&8 at once thought, nor c&n an injunction be granted 
to prevent the oomp&ny from adopting the new articles. 
But if the compeny or some other person &ots on the 
altered articles, and so c&uses it breach of an ante- 
cedent contract between the company and & third person, 
the company is liable t,o an action for dama,ges at the 
suit’ of the pemon sggrieved. The o&use of action 
does not. arise on the &lter&tion of the articles ; the right 
does not accrue until in fact there h&s been, a breach of 
contrect by the company. 

The most important. c&se decided by the xew Zealsnd 
Courts during the w&r period on company law, is, I 
think, In. w Tmpo Totare Timber Co., Ltd., [1943] 
N.Z.L.R. 537: dealing wivlth, redv,c0~on of ca@tal. As 
we all know, & resolution to reduce capital must be, 
confirmed by the Supreme Court. The Act gives & 
wide discre2ion to the Supreme Court ; but there is a 
right of appeal to the Court of Bppeal, which will not 
lightly interfere with & refusal of the Supreme Court 
to confirm, bd it will reverse that Court, if the Judge 
of first instance has &pplied & wrong principle, or has 
failed to take relevant factors into consider&t,ion. In 
this c&w the Supreme Court refused to confirm the 
proposed alteration, but it w&s overruled by the Court 
of Appeal. Nevertheless it is considered that only 
in very rare c&se& will the Court of Appeal do this. ,, 
Another’.remark&ble feature of this c&se is th&t the 
Court of Appeal refused Ie&ve ta appea! to the Privy 
Council : [1943] N.Z.L.R. 672. 

The objector ta the proposed reduction w&s not a 
oreditor of the company, but another timber company, 
which oomp1aine.d that damages might be caused to 
its forests by the operations of the Taupo Totara 
Timber Co., Ltd., and that, if the latter reduced its 
c&pit&l, it would be lest able to make adequate corn- 
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pens&ion for the damage. The Court of Appeal ethical lines, “ a consumvlation devoutly to be wished.” 
pointed out that s. 69 of the Companies Act, 1933, 
made mavision for the ascertainment of creditors and 

And although there is nothing to prexnt. a cornpang 
from issuine new shares at D&I‘. vhen thev are worth 

For &it ciaima being paid or secured, but that there 
was no provision for the investigation of merely possible 
claims against the company by mason of future tortiou3 
actions. Sormally therefore, if existing creditors con- 
sent or their debts have been secured, or if there are 
no creditors, the reduction should be sanct,ioned, 
unless it. appears that it should be refused out of regard 
for those who may be induced to take shares in the 
compnny, or because the Court does not considrr that 
the reduction ia fzir and equitable as between different 
&.ufieu of shnreholderr. Nevertheless as the discretion 
conferred by s. 69 is a wide one, it. may be that in a 
proper case, &bough it may be Gael the Court will 
exercise its discretion out of w,qwd for the public interest 
in rapeet of future creditors and, in particular. to pre- 
vent a proposed reduction of the capital which in the 
circumstances manifests a dishonest OY perhaps even 
,zn unfair disregard of the interests of personn in 
imminent danger of suffering loss thereby, although 
the tort, which they hare every reason to far, may not 
yet have been committed. In the opinion of the Court 
of Appeal, however, this w&s not such nn exceptional 
c&se. 

more tlmn $T by being a&b& at a p&&m in the 
market, the directors may be answerable to the share- 
holders for wasting the assets of the company : see 
speech of Lord Wright in Lwrg (Inspector of !&a&s) 
7. Con.3ozid,ate African Selection Trust, Ltd., [1940> 
AC. 645, [1940] 2 All E.R. .545. 56 T.L.R. 735. His 
Honour l\lr. Just& Xortbcroft, proceeded along similar 
line.5 in In 5-e Avon. J!Iotom, Ltd. (in Liquidation), [1941] 
X.Z.L.R. 470. His Honour laid it dovn that a person 
who hss either taken advantage of his posit,ion 80 & 
director of B company, in order to prefer his own 
incerost.s to those of t,he members and creditors, or, who 
haa been shown to be an ilxsponsibie optimist prepared 
to take risks mith other people’s money in order to 
make a ,profit for hims.ulf. or, who has made under 
s. 2% a false decla,rat,iozi ias t,o solvency Imoving it to 
br faalse. is ii pcrwm b? ahoro fu:tud has been com- 
mitted in accordance WIT/I s. 216 (I) of the Companies 
Aot, 1933. (Section 216 is the section, first appearing 
in t,he 1933 Act, which empowers the Supreme Court 
on the appiic&ion of the Offi& Assignee to prohibit 
in director from acoepti,lg other directorships for a 
period not. exceeding five wars). In the course of 
his judgment His Honour said : 

A c&se which ma,y in future be used against t,hc: 
dishonest. or over-acquisitive company promoter or 
vendor of proper@ t,o a newly-created oompan~-, is 
Oabom v-. S&d Barrel Co., Ltd., [1942] 1 AU E.R. 634. 
At. p. 638, Lord Greene, M.R., laid down this salutary 
pticiple- 

In a later case 03 the same sect.ion’the same learned 
Judge held that frauri for the purposes of that section, 
is that which connptes sctual dishonesty, involving, 
according to current notions of fair trading among 
oommercial ,men, ma.1 moral blame. In this case 
a solicitor director was disqualified from being 8 director 
for a period of four yews, because on the evidence 
t,he Court held that in + prospeotus’prepared by him 
t,here had been misiending statements and omissions, 
which hadnot been accidental. but ofpurpose. Another 
director who had not compiled the prospectus, but bad 
adoped it and ‘Y&S a party to its issue, mais disqualified 
for two J-ems : In re Brig?do?7, Coal-w&%, Ltd. (in 
Liquidation), [1944] X.Z.L.R. 175. 

-.- 

DOMINION LEGAL CONFERENCE, 1947. 
Wellington District Law Society as Hosts. . 

In & circular to all legal practitioners, t,he Council t,ions for papers be in the hands of the We&&n 
of the Wellington District Law Society has invited all 
membere of District Law Societies to the Dominion 

District Law Society by September 30; 1946, when t.he 
necessav selection Till be made by the Confer&e 

Legal Conference, to be held in Wellington on Committee. 
April 4, 5 and 6; 1947, being the Wednesday, Thursday 
and Friday after Easter next. Owing to present, conditions it. is certain that there 

In order to facilitate the preparation of the time- 
table in detail, District Societies and members of the 

will be considerable pressure on all available acco-o- 

Profession wishing to submit remits for consideration, or 
d&ion. The Hot& are holding at the disposal of the 

make any suggestions as to papers to be read, should 
Society until the end of July a limited number of 

oomrmmicate as soon as possible with the Secretaries 
rooms, and it will be therefore necessary for practitioners 

of their local Societies, who are asked to forward at 
to reply at the latest by Juiy 20, if they desire 

an early date all such rem& and suggestions. It is 
accommodation arranged for t.hem. If aocomppanied 

suggested that as far as possible alI remits and suggeu- 
by lady relictives, they should also state whether they 
desire accommodation arranged. 
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CRIMINAL LAW: MENS REA. 
And the Burden of Proof. 

By I. D. C~~BELL: LLX 

Criminal offences may include menu rea as an essential 
ingredient, or may be offences of absolute liabilit\;, 
involving only an actu.5 l’ezLs. There is no inter- 
media,te claw. But the offences in which nlenr rea is 
an ingredient may be divided into two classes according 
to the method by w-hich nacns wa (or the absence of 
wzeng rea) is to be established. Thi,s re.dts in the 
threefold classification of offences given in R. v. &art, 
(lQO5) 25 N.Z.L.R,. iuS, in the judgment. of Edwards, J. 
(one of the majority in the Court of Appeal). He 
classified statutory offences as follows :- 

(1) Thgse in which, following the common-law ruie, 
a gdty mind must either be necessarily inferred 
from the nature of the act done, or must be 
established by indepmdent evidence. 

(2) Those in wh,ich. eit,her from the language, or‘ the 
scope and object of the enactment it. is plain 
that~ the Legislature intended to prohibit the 
act absolutely, and the question of the existence 
of a guilty mind is relevant only for the purpose 
of determining the quantum of punishment. 

(3) Those in which, from the omission of such words 
as ic knowingly ” or ‘. wilfully,” it is not neces- 
sary to aver in the indict.ment that the offence 
was ” knoainalv ” or “ wilfully ” commioted 0” 
or to prove a guilty mind, and the commission 
of t~he act in itself prinu facie imports an offence, 
but, in which, nevert.heless, the person charged 
may dixzharge himself by proving to the satiufac- 
tion of the tribunal which triee him that in fact 
he had not a guilty mind. 

different. In R. v. ,Prince, (ISiS) 2 C.C.R. 1.2; Lord 
&her (then Mr. Justice Brett) said : “ The uit,imet,e 
proof necessq: to establia h a conviction is not altered 
by t,he presence or nbscnce of the word ‘ knowingly,’ 
thou& by it,s presence or absence the burden of proof 
is altered.” The same idea was sometirues rxnressed 
in the form of a preson+on : it wa said thibt’$, 
facie evidence raised a presumpt,ion of m.e?~s wea, which 
the accused was reyuired to rebut. In Class 3 in Ewads 
caise it was said that after a p&u facie case had been 
made out, the accused “vuzy dischwrge himself by 
prooing to the satisjmtion of the t&bzcml that b,e had 
not a guilty mind.” Statements of this kind gmdually 
led to the view that if the evidexe for the prosecution 
W&B sufficient for the jury to find : 

(a) That, in a case in Class 1. the accused had aom- 
mitted the acts rew, and mew rea could be 
inferred from the act, or was prima facie 
established by independent evidence thereof; or 

(b) That, in a case in Class :3> the accused had com- 
mitted the a&us rew. 

then the accused must be convict,& unless he adduced 
evidence which poSve1.y convi,nced t,he jury of the 
absence of nzens rea. If  he merely left them in doubt, 
then, it was said, he had not discharged the burden of 
proof that lay upon hi,: he had not rebutted the 
presumptdon of vwks rea raised by the evidence for the 
prosecuti,on, and must be convicted,. 

This view has been definitely overruled by the House 
of Lords, reversing the Court of -4ppea1, in Woolmingtton 
v. Director of Public, Prosecutiom, [lQ35] AC. 462 ; 
and none of the earlier &&mats on the burden, of 
proof, or the necessity t,o rebut a presumption of vwu 
ma, can now be accepted as good Isw. 

As the d,ecision in this case lays down the funda- 
mental prinoipies of English (and New Zealand) law 
on the burden of proof in criminal cases, it must be 
carefully studied. The following notes give an outline 
of the case :- 

This classific&m is still valid, but it non- requires 
to be expressed in different terms. The decription of 
Class 2 (absolute liability) is not affected, but the 
descriptions of Classes 1 and 3 (offences involving 
rncns rea) need some aiteration. Class 1 r&&es to 
offences where the statutory definition expressly 
includes 912~6 rea. Examples are murder, assault, 
burglary. It. is doubtful whether there is any crime 
in t.his class in which e. guiltp mind must v~eceasarily 
be inferred from the nature of the act alone. If  the 
witnesses for the prosecut,ion give evidence that the 
accused took aim at, a man, fired, and killed him, a 
guilty mind may be inferred from the nGuture of the 
act ; but even in this case ?ne?w rea is not necessarily 
to be inferred, since it could be disproved by evidence 
of various kinds-e.g., that the accused was a. Police 
officer engaged in suppressing a riot. Class 1 therefore 
comprises cases in which the statu,te expressly refer? 
to both a.ctus reus and mew ?a, and the ww,u xea may 
be established bp the prosecution either by independent 
evidence or by evidence of an actas ww of such a 
nature that. a jury could reason&bly find, in the absence 
of further evidence, that nzens rca was proved. 

A vital alteration must be made in the description 
of Class 3. Even before Emart’s case it w&s recognized 
that if anew rea were an ingredient of an offence 
(either under Clus I or Class 3) there must be proof 
to satisfy the jury ultimately that nzens rea existed. 
But the accepted w&y of stating the distinctions between 
the two classes was that the ‘burden of proof w&s 

Woolmington’a wife had loft’ !x.im. He tried Tao get 
her to return to him, but withodf FXCBSS. He vent 
to the place where she wais staying, exxed with a: rif!e. 
She wai8 shot dead. He said he want thrre with the 
intention of frightening her into thinking I:8 -3s going 
to do amey with hivaelf if she did not r&w::, but 
that she was accidonta~lly shot as he was takmg :he 
trifle from under his overcoat. 

The Judge directed the jury to the effect that if t.he 
Crown satisfied them that Woolmington had shot his 
tife, he should be found guilty u&.ss !~e could prove 
&at the shooting was acci?ental. 

This direction to the jury was upheld by the Court 
of Criminal Appeal, whose decision was reversed by 
the &use of Lords (Viscount Sankey, L.C., Lord 
Hewart, L.CJ., Lords Atkin, To&in and Wright); 

The following extracts are from the speech of Vis- 
oonnt Seenkey, L.C. :- 



ins&y : ‘8. v. Cwr-Braint, [1943] 2 Al1 E.R. 
156. If  the accused leaves the jury in doubt 
as to whether or not to accept his explanation, 
the rules in t,he following paragraph will apply. 

In Wwlmington’s case and others falling within its 
scope, t.he accused may be acquitted if he leaves the 
jury in doubt whether his defence has been established. 
This does not apply to any of the statutory exceptions. 
If, in t,he cases mentioned in the last paragraph, the 
accused leaves the jury in doubt whether or not to 
accept his defence, he is not entitled to an acquittal. 
But the result in such an event will depend, on the 
FAlnminn Aia+,inn+inli .- 

It is pointed out in Man&i o. Director of Public 
Prosectiic?~, [1941] 3 All E.R. 272; that the words “ en- 
titled to be acquitted ” at the end of the above quotation 
should be read &s meaning “entitled to the benefit 
of t.he doubt.” I f  there is & doubt as to whether the 
killing w&s intentional or accidental, the accused is 
entitled to be acquitted (unless the case comes within 
s. lS3 of the Crimes Act) ; whereas if there is & doubt 
BS to whether an intentional killing w&s provoked, 
the accused is entitled to have the offence reduced 
from murder to manslaughter (under 8. IS4), but is 
not entitled to be acquitted. See also R. v. Prime, 
[1941] 3 All E.R. 37. 

The principle of Woolmington’s oaae, as stated in the 
decision itself, does not apply to “ the defence of in- 
sanity or any statutory exception.” (In New Zealand, 
the defence of insanity must itself be included aa a 
” statutory exception,” being provided for in the 
Ckimes Act, 1908, s. 43.) The rules in regard to the 
burden of proof and standard of proof of these statutory 
defences are as follows :- 

(a) Insanity.-(i) Every one is presutied sane until 
the contrary is proved : Crimes Act, 1908, 
s. 43 (1). The burden of proof of insanity is 
therefore on tlie accused. (ii) The standard of 
proof of insanity is wt the standard required 
of the prosecution in a criminal trial (to satisfy 
the jury “ beyond all reasonable doubt “) but 
is merely the lower standard of civil cases (to 
prove “ on the preponderance of probability “) : 
Scdenan v. The King, [I9361 2 AU E.R. 1138. 

(b) Other statutory defences.-A statute (or regula- 
tion made under statutory authority) may 
impose criminal liability for some act ok omission 
“ unless the defendant proves ” some matter- 
e.g., that he had obtained a license or permit ; 
that he had lawful means of support ; that he 
had lawful excuse for being on the premises. 
(For examples see Crimes Act, 1908, sa. 208, 216 ; 
Police Offences Act, 1927, 88. 50, 51, 52 ; many 

(a) If  the statute lays down a presumption which the 
accused is reqwed to rebut,, then the presump- 
tion has not been rebutted unlw the jury are 
satisfied on the preponderance of probability 
that it is to be believed. If  thev are left in 
doubt, the presumption still applies, and the 
accused, must be convicted. Thus if, on t.he 
whole of the case, the jury are left in dosbt 
whether the accused w&s insane (and are ccn- 
vinoed beyond all reasonable doubt that, apart 
&cm this defence, he was guilty) he must be 
convicted. 

(6) If  the statute permits the accused to prove 
certain facts as a defence, but dw not lay down 
a presumption that the contrary is to be pre- 
sumed until disproved, then no verdict of guilty 
or not guilty can be returned if the jury are 
left in doubt, on the whcie of the case, 8~ to 
whether the accused has esta3lished his defence, 
Thus in spawe u. The King, (1942) 66 C.L.R. 
149, the High Court of Australia held, on pro- 
visions resembling s. 216 of cuz Crimes Act, 
that if the jury are unable ,to agree on the ques- 
tion whether the accused had reasonable cause 
to believe that the girl w&s over the age of 
sixteen, RO oerdict can be given, and a new trial 
should be ordered. XcTiernan, J. (at p. 157) 
said : “ It xas within the province of the jurv 
to find that the accused either had establish&l 
t,he defence or had not established the defence, 
In the former went there should be a verdict of 
not guilty, in the latter a verdict of guilty. But 
& failure to agree whether & defence has been 
established does not amount. to a finding that 
the defence has not been established. The 
position, therefore, is that in & criminal trial 
the jury has been unable to reach a decision as 
to whether a defence has been estabtished or 
not. The result is that no verdict can be 
giren.” Williams, J., said: “Where the jury 
disagree on 821 issue of fact which must be 
determined in order to dispose of the proceed- 
ings, the trial fails because the tribunal of fact 
has been unable to falfil its function,” but this 
statement must be read in its context : it applies 
only to cases where the statute places the burden 
of proving a defence on the accused, and 
establishes no presumption which is to apply 
until rebutted. 

A conviction may be set aside if the jury does not 
plainly understand the rules as to the burden of proof 
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a.nd the standa,rd of proof, or have them pointed out Mistske of fact, and the defence of intoxicat.ion (as 
during the trial. so far as relera:t to the evidence and 
the nature of t.he defences raised by the accused or 

negativing mens rea) are within the principle of Wool- 

open to him on the evidence : Launmco v. The King. ~&.gton’s caiiie. Whether the defenses of compulsion, 

119331 AC. 699, 507 ; ibfalancini r. Director of PubZic self-defence, and other statutory defences come within 

Prmectiio?Ls (SiLprc,) ; R. u. Lincoln, [1944] I All E.R. that principle or within &arn~ v. The King, haa not 
604 ; ,R. v. Roberts. [1942] 1 All E.R. 18i. been decided and is not clear. 

DESTITUTE PERSONS AND SOCIAL SECURITY. 
The Effect of the Receipt of Benefits. 

In Rnnson t-. /Irma*lz, (l.!SSll) I hl.ClD 2X3 it, wax 
held tha,t in the circumst,snces there obtaining; t,hc person 
swking t,he order was not a ” destitnt,e person ” within, 
the meaning of the ;2ct, in that. he was in receipt of an 
age.benefit,. Such a position could. however; obtain 
only in respect of applirat,ions for ma.int,enance order8 
hy ‘* near rel.zt~ives ” under Part, I of the Destitute 
‘Persons Art, 1910. In sorb eases it, is fundament,sI 
thst the person seeking the order is a ” destit,l& 
person.” 

In respect of ” destitute persons,” atwntion must, be 
dmwu to the fat. that beneficiaries in receipt of a 
social seourity benefit are entit,led to receive or earn 
f62 per year without diminution of t.he benefit ; and 
this fact’is an indication of what, t,he State evidentlv 
regards as adequate maintenance. It must bk 
mentioned, coo, as point,ed out in the judgment. 
referred to, that benefits other t.han monetary are 
given by the Social Gecurit,r Act : and ‘I maintenanoe ” 
a.8 defined in the Desti&te Persons Act, includes 
” medical and surgioa,l relief.” The receipt, of a 
benefit is a very material consideration in such caaes- 
ix., claims under Pat I of the Act--where it is a con- 
dition precedent. t,o the making of an order that the 
claimant should be a “destitute person.” Also, 
ondeer Part I: an order may be made for “ any um~ 
not exceeding forty-two shillings a week,“ and con- 
current orders may in the aggregate exceed the maximum 
for any order allowed under s. 5 (2): provided that 
each separat~e order is limited to that mssimum : 6ee 
Primmw v. McPhail and Barclay, [19171 X.Z.L.R. 134. 
If, therefore, a beneficiary under the &o&l Security 
Act surrendered his benefit, it would be competent 
for him, if, as assumed, he would then be s, “ destitute 
person ” to apply for orders under Part I of the Act ; 
and so obtain in the aggregate a much larger sum than 
if he continued to roe&w the age-benefit. 

The position, however, is different in the cases of 
applications for orders by wives for mainten;moe of 
themselves and their children. In such cases, there 
is no oondition precedent *to their obtaining an order 
that they should be destitute. It is material ta mention 
t,hat when a benefit is given to & “ deserted wife ” at 
a period during the currency of a maintenance order 

malt Act, 1943, nothing fin thn,t section is t,o &lie away 
or restrict the lia,bility imposed by the Deat,itute Pwsons 
Act. or t,o s,ffect, the power of a Magistrate to malie a 
maintenance order Iunder that, Act. It appe:ars_ there- 
fore, that there is nothing in the So&l Securit,y Act 
sff&ing, 80 far as wives and children we concerned, 
the scheme of the De&lute Persons Act as regards the 
liab+y for maintena.nce being placed on t.he persons 
apoclfied in t.he Iat,ter Act.. 

It must be remembered tha.t ths yea,r of tbe judgment 
in Bcmson’s c&se va,s 1939, a,nd that it concerned only 
” destitute persons,” who mu& be de8titut.e before an 
order can he made io their favour. 

It is suggested, too, that the 10s. per week t,o be 
paid to mothers in respect of their children is not a, 
factor a ~Nagistrate can take into account when making 
an order : see s. 13 of the Social Security Amendment 
Act’, 1943, a.8 such benefit is given to the’mother for 
the benefit of the child a&is not to relieve the father 
of his duty. In other words, the State does not intend 
t.o relieve fathers of their duty to the extent of 10s. 
per week ; or to put it another way, fathers are to be 
better off by IOs. per week. 

Refereqe may be made to In re +Vood, Il-ood ti 
Leighton. [I9441 S.Z.L.R. 567, in which, to quote the 
headnote, it was held that testators who can afford 
to do so should wholly relieve the general taxpayer 
from burdens which the laa imposes in respect of per- 
aon to whom such testators have statutory dut,ies, 
and who have insufficient means for their own 
maintenance : and the Court should not, make an order 
which produces a result that throws upon the general 
taxpayer any portion of such bmdens which the 
test&or could have afforded to discharge. 

-4 testator, however, in measuring the extent of his 
dut,y, may take into account the “ superannuation 
benefit ” mentioned in as. 11, 12, and 13 of the So&i 
Security Act> 1938, as this is something which will be 
received, if at all, irrespective of whether or not the 
test&n does his duty. 

It, would appear, therefore, that, if a person is in 
receipt of an age-benefit, he cannot be regarded aa & 
“ destitute persons,” he is not entitled to an order ; but 
if it appears to the Magistrate that the benefit does not 
remove the beneficiary from the category of “ destitute 
persoc ” then he would be entitled to rtn order. 
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IN YOUR ARMCHAIR-AND MINE. 

Justice’s Frozen Wastes.--A chilly note v-a.8 struck on &4ppril 22, after reading two dissent.ing judgments, 
in litigation last month when the Court of Appeal and died shortly afterwards. He became an Bssociate 
(Blair. Fair. and Cur&h. JJ.) transferred from the Justice in 1926, Chief Justice in 1941-a mode of 
main Court..room t,” the smuller Court-room in t,he progression not, faroured by our jadicial svstem. The 
cold nnd draught,! Supreme Cowt at Wellington. lirst of the appointees before Roosevelt who showed 
The tax under coosi,.laritticm WRS ~Y<:lZin.3lun Harbou a marked psrt,ialiw for New Deniers, be shared with 
Bcmd v. l’ollm mid /hi! f’od Ihe, Ltd., and the four Holmes and Bra&iv the task of warning his brethren 
counsel engaged t,hewin during the morning heariwg aggainst suhstit&ng their oronoznic predilections for 
vent in and out, both in a.o ef+ort to keep warm and in the prorisions of the C”nst,itution. He ~a,8 a Xea 
itn endeavour to amelior,zw the prevailing conditions &gland fwm bo:i, a not,ed foot,bsU-player, school- 
by closing various “ut,side doors and windows. There 
wiyss no coal ; no pnriaion for electric+ : and the 

tetwher and De&n of Columbia University’s law school ; 
and he enjoyed the distinction of earmng in one year 

bite of t,he southerl? seeping in the mn,in door W&R of his private practice more than the aggregaie of 
sharp nnd unplcas:tnt. The topic is one up”” which a twenta-one yews on the Bench. The American 
speaker light.ly touch<>d ai. Wellington’8 Victory Dinner, bi&iao. Charles Heard, speaks of his strong and 
last September. ” We rvould remind t,he At,t.oznry-- muscular’ English lrhich ” admitted no double interpre- 
General,” he s&id : “ that the snows of y&orgex are tation.“ In a time of vast legal confusion and change. 
“ no less recent thn,n this prcseat winter : and when says Lifp, he brought to the Court it solid respect for 
” the icy nindv blow from the mountain-tops we feel iin the wisdom of the past, a good mind and good heart, 
“ increase in that ahiwring qprohension ~“mmon to all a rare humility and pride in craft.smanship, 5 deep 
” of us xvho practice at, the Bar. I f  o+p, we sometimes conoern for humnn liberties. “ The Fourteeua Amend- 
” t,hink, wc could he as sure of a rerdxt a,s we are of it merit,” he obserres in one judgment. “has no more 
“ cold: life would 1)~ niore endurable. The tooth of time embedded, in the Constitution our preference for some 
“is relentless, and, in the structure of Court-houses particuizr set of economic beliefs than it has adoptw 
“d&riorati”n can he just as strange as it is in the in the nwne of lib&>-, the system of theolog? which 
I‘ compilat.ion of ba.lancz sheets.“ we may happen to approve.” 

But in the frigid ;a,tmosphere that charxterisss so 
many of our Court-houses during winter, it is not only 

From My Note Book.-Tt is perfect17 clear that,, if a 

Judges and cound who suffer. There are the unhappy 
man has the right to call upon the St,ate for work “T 

witnesses, who “ftcn pwe t,he corridors t,o keep their 
maintenance, the St.ate must ha:re the corresponding 

circulat~ions and c”ura,gs up. W!xn wz have the type 
vi&t t,” cont,rol his family, so that it cannot be that 

of witness who is not only g;trruious, but whose teeth 
two pe&ct$ worthless people are at libe,%\- t,” repro. 

chatter HS well, is there an1 wonder t,hat cases are 
duce themselves to the utmost, of the& physicai 

prolonged ? 
capacity and then, say to t,he State : ” Find work or 
maintenance for all those perfectly unsatisfzctorr 
citizens with whom we are doing our best to flood you.” 

Party Proviso.-Scriblex. ae even his most enthusi- -Lord Buckmaster. 
a&c admirers will readily acknowledge, is not a con- 
veyancer, although he hungers to shine in that branch 

The proposal wy5s that a wife when applying for a. 

of the profession for which his restlessness and la.ck of 
summons, or B husband when receiving one, should be 

patience have unfitted him. His wanderings, however, 
handed & piece of paper to the effect that a lawyer 

sometimes take h$a into the vi@y of the Fair Rents 
could be obtaiaed free. In his vie-, and from the 

Court lvhere he h&ens to the fruitless efforts of some 
hist~org- of the last f i f ty years, if it, was kn”an t,hltt 

harassed landlord of flat,8 or apartments endeavouring 
th ere was something for nothing, this might be regarded 

to prove that the conduct of one of his tenant,s is 11 
as very attractive and husbands and wives mould 
revel in seeing each &her cross-examined by a lawyer. 

m&ma and annoyaxe to adjoining occupiers. It 
occurs to him, therefc.e, that it mi,ght be better were 
we to follow the practical, example of ahe Parisian 
landlord who incorpor&tes in leases a provision t,hat 
each tenant is permitted one rea.liy rousing party each 
month. Says one m&r on the subject : 

Singiq, lbming. pkqing the pinno or tub*. fisth:UffE, “L- 
b”lifights may go On until cigw the foliwing noming without 
f&r of roeriminatio,,u. mom is one stipuiation : two deys 
before the party the tensJ*ti rn,ls anmxmco, in writing, hi* 
rod-mising intmbionx. 

-4mongst those whom the King has recently appxved, 
on the recomnendation~‘of the Lord Chancellor, for 
ttppoint.ment to the rank of %&q’s Counsel are .Yetha,ial 
??I”tilal Pa&h, Sam Piro;ha Khanbatta, and Br,.lt 
IMackay Cloutvan, V.C.: XC. 

Nervous draftsmen of notices to quit oan breathe 
a temporary sigh of relief 1~s the Court of Appeal ha@ 
now decided the efficacy of it notice to quit “on 
or before” a certain date. First, construing such a 
notice apart from authority, it ho!ds its effect is to 
give an irrevocable notice determining the tenancy 
on a stat,ed date coupled with an offer to accept from 
the tenant a determination of the relationship between 
them on aq earlier date (of the tenant’s choice) on 
which he sho,uld give up possession of the premises. 
Such & notice is valid and effectual ; authorities to the 
contrary being overruled : Dagger v. ,%phe?d, [1946] 
1 All E.R. 133. 

Thereupon, it seems that formal no&e ie g&n to the 
other tenants-who are thus “given time to leave 
town for the night, buy earplugs, or, if the party sounds 
promising, somehow msn;Lge to get themselves invited.“ 

Chief Justice Stone.-Known as one of the great 
dissenting Judges of the United States Supreme Court, 
Harlan Fiske Stone at the age of seventy-three wllapsed 


