
New beala& 

aw Journ 
,ntorp..*t,n* “&Jn.rxonh’* Psnnl~ktl~ Notcr.” 

=. 

VOL. XXII. TUESDAY. JULY 23. 1946 No. 13 
- 

FAIR RENTS LEGISLATION: THE DEFINITION OF 
“ DWELLINGH~OUSE.” 

HE question whether or not a tenement is a T ‘G dwellinghouse ” within the meaning of that 
term as defined in s. 2 of the Fair Rents Act, 

1936, is not a preliminarv or collateral question to be 
determined as tc the es&xx of jurisdiction, but is 
the very question tc be determined bp a Magistrate 
in the exercke of his jurisdict,ion whenever the restric- 
tions upon the rights of a landlord imposed by the 
legislaticn are in dispute in an action for possession 
of a tenement. In Bethme v. &d&r, /I9381 N.Z.L.R. 
1: 3, Ostler, J., said : 

In that case the Court of ApI~eal held that the question 
whether the premises were a “dwelliighcuse,” as 
defined, is a prelimimxy question that must be decided 
before an order can be made. Where the question 
arises in sn inferior Court, it goes to t,he jurisdiction 
and is subject, to inquiry in a superior Court, s. 20 of 
the statute notwithstanding. 

house ” in s. 2 of the principa,l 4ct, by the excluding 
paragraphs of that section. Their Honours, at p, 65 
aid that that is just as much a preliminary quevticn 
and goes just a6 much to the jurisdiction as does the 
question whether premises, which admittedly constitute 
a “ dxGnghowe,” as defined, are, or are not, excluded 
from the cperatioa oi the Act by virtue of the exceptions, 
then contained ins. 3 (l), which 1~s since been repealed, 
but has been replaced by 8. 3 (1) of the Fair Rents 
Amendment Act, 1942, which is a8 follows :- 

The principn~i Act shdl “pply with rerper:t to every dwuiling 
house that on the p&sing of thh Act [October 26, I nan, 0, 
st nny time thereafter Is let i(s it dwsllingllhousr. 

The paramount inquiry, therefore, now is whether 
premises have been, and are, ” let as a dwellinghouse.” 
And, in order to ascert&in whether the statute applies 
to any particular premises, they must not only be 
“let ” as a dwellinghouse, but must come within the 
definition of “ dwellinghouse ” in 8. 2 of the principal 
Act. 

From the foregoing, it is clear that the proper ocn- 
struction of the definition of “ dw&nghcuse ” ins. 2 
of the ,principal .4ct, as amended, is of the utmost 
importanm in every proceeding fin which the Fair 



‘That jrdgmcnt ilas been followedl and ite ted upplied 
consistentI? b:~ the Cswts in England, (though not, 
st times, without criticism), ever since. The Court 
miiit~, in every case, seek the purpose for which the 
premises were let, as evidenced bv t,he contract, between 
the put,&, and nut the use to which they are put,. 

‘The underlying principle of all the ~English authori- 
ties, since tbst csuz was decided, appears t,o be that 
t,he pri@xd object of the Fair Rents legislation is to 
protect a tezlani who is residing in & house, let. to him 
and used 5~ him as his dwelling, from being turned out 
of his home : and not to protect R person vho is not 
resident in n dwellinghouse, IJut, is mitking money bv 
subletting it. In other words, personal occupation 
for use as a. home is the basis of the protection: see 
Haskim v. h&s, [I9311 2 K.B. 1, and Skdnner v. 
Weary, [1931] 2 K.B. 546, bot.11 of which are followed 
in Elalxy v. Brennm, at p. 9%. Thus, in u:le of the 
latest English c*ses; Vickery v. Martin, [1944] 2 All 
E.R. IG7,t the Court of Appeal held that & house let as 
ZI dwellinghouse, and used by the tenant for the letting 
of rooms while her husband was serving in the arm?, 
~YRS within the proteclion of the statl:te, as the t&ug 
of lodgers 1,~ the tewnt, who usrd the premises as her 
dweliing was ,znoillarv to her occupat,ion of t,he honse 
as a divellinghouse. As Fair. J.> cxplsiw in Blakey 
v. &wuru,x (~su~?u.) at pp. 936, 95, it honse. which is 
within the definition of “‘d~vellinghouse,” and has been 
let as such, may be used by, a tenant for business pur- 
poses if the business consist,8 of making a profit from 
the use of the premises as a dwellinghouse, either as 
a ‘boa,rdinghouse or for Mting apartments. 

Other applications of the principl,e are found in the 
de&ions of our Magktrates. Thus, in Br&s u. Kirk. 
land, (1943) 3 X.C.D. 240, Mr. C:oulding, SX., who 
had held in Rlrkland v. Anderson, (1941) 2 M.C.D. 7.5, 
that tbc subject-matter of the contract between the 
partios was & building “to be used as a boarding or 
rtpartment house,” said t,hat the amendments of the 
Fair Rents act, 1926, which had been enacted since the 
letter judgment had been @en h&d a& affected t.be 
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was “ let as a dwellinghouse.” 
Where the lett,ing is indet~erminate, a for any lawful 

purpose, in the contract between the parties, then it is 
the act,ual user at the t,ime when .owssion is sought 
that has to be considered by the Court, in determining 
whether or not the premises hare the protection of the 
Act: cf. Giddm v. Nil&, [~1!325] 2 K.B. 713. 

In view of s. 6 of the Fair Rents Amendment Act,_ 
1 Ri2, once the tenement has been found, to have been let 
as a “ dwellinghouse,” within the meaning of the defini- 
tion, it is not sufficient, in order to exclude it from the 
operation of the sta,tute, to show that, after it was so lot,, 
part of the premises were used for bwines8 purposes : 
Dahll v. hith, (to be reported), following VVil;kery v. 
Martin, 119441 2 All. E.R,. 16i. 

Coming now to the definition of “ dwellinghouse ” 
in s. 2 of the Fair Rents Act, 1936, tbc first plxasc i,o 
which attention must be given is that comprising thv 
words “ let as a separate dwelling.” 

In Kirklaml v. Sndermu, (1941) 2 X.C.D. 55, *Ir. 
G&ding, S.X., held that the words gorwro both n 
whole houee and part of a house. The wiwie inten- 
tion of the legislation, he said, is to regulate thz letting 
of dwellinghouses ; and the word “ let ” in the phrase 
under notice must be read in conjunction with the words 
‘I any house ” and .’ any part of in house,” in the defini- 
tion, and it is impossible to separate the word “ let ” 
from the rest of the phrase. Later, in BZakey v. Bmmun 
(wpra), as the learned trial Judge pointed out,, both 
counsel had agreed upon a like construction. In that 
case, it was held that each of the flats into which the 
premises were subdivided had been “ let, as a separ& 
dwelling," and were accordingly within the definition 
of “ dwellinghouse ” : Fair Rents Amendment Act, 
1939, s. 6 ; but the whole blook of apartments, BY 
already stated, w&s held, following Weathe?itt v. Cantlay, 
[I9011 2 K.B. 285, 289, not to be “let as & sep”r”te 
dwelling,” apart from the f&c: ‘hat it had not been 
“ let as a dwellinghouss.” So: too, Xr. Harley, SM., 
bold in Cowan v. llod& (sqwa), that premises let &6 B 

boardinghouse were not within the sta,tute ; but each 
of the rooms let to boarders was “let as B sepnrate 
dwelling.” 

In the most reoent awe under this heading, dieter v. 
Tomicy (to be reported). the premises were let, and had 
been cwd, in t,wo parts : three room,s its B flats, and the 
remaining swen rooms and a porch upstairs, 8,s another 
flat or residence, whicir was occupied by the tenant 
himself. :and the bnthruom and lavatory were used 
by the ocqxnts of both units. The premises were 
wed w a residence both by the tenants of the flat, 
and tlw t~:unt of the ,whole building, and the three rooms 
of the fliLt were ?ielf-contitined. It was contended that 
the premises were not, .’ let ss ~1 separate dwelling,” 
but were let BS two separate dwellings. His Honour 
15r. Justice Fair, said that it w&s conc!uded against 
that submission by decisions of the Court of Appertl in 
England, and the principle of which seemed to be 
directly applicsblc, t,hoilgh the fact.8 were not anslagous. 
He referred t>o lhc &worn. Gran&u?id ARJOC~&~ caiwz 
(6*qm), a deoisiw tha.t which had beon sug@ed by 
X&w&e, *J:$ in Bmhpmr v. Bwton, [I~!l24] 2 K.B. 88, 
(where the test of “ dominant purpose ” waz rejected) 
as being c,pen to juristic criticism, but which has been 
consistently followed by the Court of -4ppeal in England : 
see Hill OTU Landlord and Tenant, 735. Applying the 
test stated in the E~sorn Gran&and A.~eociation ease 
(cit. aupra), the learned Judge said that~ one started 
with the view that the building at the comnencemont 
of the tenancy W&R a dwelling. So far as the ordinary 
menning is concerned, it was & q&rate dwelling ; that 
is, the whole house, including the flat, w&s a separate 
dwelling, though it had t.hen been subdivided for the 
purposa of letting three room8 its a fl&. It was let to 
the tenant primarily for use as a home, although admit- 
tedly, at the time, tb,ree room8 were sublot, and in one 
sense there might be said to be two separate dwellings. 
He continued: 

In another article, we shall return to a consideration 
of the definition of “ dwellinghouse,” with partioular 
reference to the phrase used therein, as an exception, 
“ where the tenancy does not include &ny land other 
than the site of the dwellinghouse and a garden or other 
p”uL1wsu U‘ CV“I‘UI.~_~__ -..--*:--- :- -----*+ion &er*withm;” Thin phrase hss 
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been the subject. of a number of conflicting decisions church by Xr. Justice Fair. As the first pronounce- 
in the lilagistrates’ Courts, and of judgments qualifying 

It has now 
merit on this difficult phrase by & superior Court, the 

the opinions erprensed in earlier ones. judgment is of importance on the proper construction 
become the subject of a judgment in the Supreme Court, of that difficult phrase ; and we &al: crmsider it, in 
Dalzell Y. ;SwG&, in IL rsse heard recently in Christ- detail in our next issue. 

SUMMARY OF RECENT JUDGMENTS. 
COMMISSIONER OF TAXES Y. JORNSON AND MAEDER. 

COUT‘T OI‘ *~Pi:hl.. Weilinpton. ,946. Murch so ; June 19. 
h4YEI‘I. C!..,. : KEXX,:,‘, , J. : Cm,nr, J. : FMAY. J. 

ZIMMERMAN v. PUBLIC TRUSTEE. 

scrxmle CODM. Hamik’n. ,946. Fcbruery 12 ; .I,, no 10. 
BLMR, .l. 
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REFRESRER COURSE.-% 

iW OF REAL PROPERTY. 

-. - 
In the realm of relLi property law, the changes of most 

mommt hare been effected by statute and regulations 
made under the aut~hority of the Emergency Rogula- 
tions Act. 1939, Tyhicii h&w the ame force and effect 
as statutes. There has been very little case law ; and 
this is 04s as it should be, for conveyancing and ques- 
tions of Me should proceed smoothly along,lines which 
have been settled : the t--o seat desiderata are 
cert,aiilty of title aad ceJerit,y in the acquisition thereof. 

Juvt after war broke out in September, 1939, two 
importitnt statut,es werr passed: the Land Transfer 
Amzndment Act, 1939, and t,he Property Law Amend. 
menL Act_ 1939. Thr pract,it~ion,er, who haa bent a.way 
on war i;ervice for any length of timr, should carefully 
rxi~mine t,hesr two ;I&, if he hopes to keep his cou- 
wyitncing up-to-d&e : indeed it is the writer’s opinion 
that most pm&sing solicitors and their conveyancing 
clerks, nhether they have been absent on actire service 
or not, are not yet sufficiently acquainted with these 
statutes. 

are bulky instruments involving much typing. Now 
aU the parties need do is to execute a short form of ext,en- 
sion, as prescribed in Form M, which when registered 
shall have the same effect for the extended term as 
tile expired lease had for the origin~l term. During 
the war this urooision must hwe been a boon to the 
buev practiti&er who was experiencing difficulty in 
obtjining competent typist,s. However,. this pro- 
cedure &l s&v&? nothing m t,he w&y of registration fees 
or stamp &ty. Obviously, for the purposes of the 
Stamp Duties Act, an extcnnion of n lease is a lease 
But this procedure will le-ssrn costs, especia~lly i~f the 
expired lease was subject to mortgager or en,cumbrances, 
for t,he section prorpides thal; thr exter&n of the lease, 
when registered. will automatically be sub,ject to these, 
t,hus saving iho COPY, of dmwing new securities. 

There is also a very convenient provision that the 
covenants, conditions, end r&rictions contained or 
implied in the leave may be expressly varied, negatived, 
or added to by the memorandum of extension. 

Mortgager shmdd colzseti to Eztanrions of Leases.- 
There is one provision, howwer, ivhich may prove n 
trap to t,he unwary conveyancer. Section 96 of the 
Land Tranfifer Act’, 1915, provides t,hat a lease of land 
which is mart@&, s&d not be binding on the 
mortgagee except so far as he has consented thereto. 
It is not necessary that the mortgagee shall consent 
on the memorandum of lease itself. But s. 4 (5) of the 
Land Transfer Amendment, Act, 1939, provides that, 
if the land affected by the ~z;norandom of extension 
of a lease is et the time; of t,he registration of the 
memorandum of extension subject to an,? mortgage, 
the memorandum shall not be binding on the mortgagee 
unless he has consented thereto irr writing rnz th 
?nemorandum. It need scarcely be added that a lessee 
of mortgaged land has little security of tenure, if the 
mortgapec has not effectively consented the&o. 

The Land Transfer Amendment. Bet, 1939, may for 
the most part be dcsoribed as conveyancing shorthand : 
it is designed to shorten forma, t:o save t,he drawing-up 
of further instruments and to facilitate and cheapen 
conveyncing. 

Variation of Priority conferred by Registration.-We 
all know that with it few exceptions (e.g., 8. 30 of the 
State Adva~nces Grporation Act, 1934-35) priority i8 
in sccordance with t,ime of present&m. This rule 
tends to certainty of title : & person vho gets his 
instrument registered know8 where he stands ; but the 
nile sometimes causes considerable expense to land,. 
owners when they desire t,o re-arrange their securities. 
A person, for example, may have a mortgage over his 
Jand and desire t,o get another advance thereon, ;md the 
mortgagee may 'be willing to postpone his mortgage 
to a wbseqnent one. Before ;be passing of t,he Land 
Transfer Amendment Act, 839, this could be effected 
only by diecharging ths existing mortgage, registering 
the new one to secure the new advance, and then re- 
regiuteing another mortgage to secwe the original 
amount advemxxl. Now, it is not necessary to dis- 
charge the existing mortgage or get zmothw one in 
substitution thereof: all that ia required to effectuete 
the intentions of the three parties is for the mortgagee 
of the existing mortgage to execut:e a abort form of 
postponement of priority in t,hi %rm N. prescribed 
by the Act, and which forms may ‘be purchased from the 
Stamp Duties or Land Transfer Offices for a sm&ll sum. 
When this is registered simultanwusly with the new 
mortgage, the new mortgage becomes the first, and the 
existing one the second one. 

Eztensiwn of Memoranda of Lease.-Similarly the 
Amendment Act, 1939, provides for the extension of 
leases. It often happens in practice that when a lease 
expires by effltion of time, the pmties desire to re- 
new it on precisely, or substantially, the same terms. 
Before the pwing of the Amendment Act, 1939, it was 
necessary to regider ,+ new leaae ; and lews usually 

Rem,od of Dead Euas,.m.en~~ and Pen&y Couenanb.- I 
Sections 3 and 10 of the Land Transfer Amendment 
Act, 1939, contain very handy machinery pro&ions, 
which so far have not been sufficiently availed of by 
conveyancers : t,he former provides for the expunging I 
from the Register Book of determined or extinguished 
easements or profits ri prendre : the latter, of dead 
fencing covenants. It is the writer’s opinion that in 
these matten the title to land should be cleaned up, 
wherever possible. 

B&i&q forwwd of Mortgaqe,s on Renewed Leaaw.- 
In equity, a mortgagee of a renewable lease has an 
equitable mortgage of the new lease when it is renewed : 
Bow&y v. Bennett, [I9461 N.Z.L.R. 69. 

Sever&l State lending depsrtment.s have provisions 
in their statutes providing that their mortgages shall be 
deemed to affect & renewed lease : mortgages of leases 
under the Land Act, 1924, and the Land for Settlements 
Act, 1925 (no matter who the mortgagee may be), 
also affect a renewed lease. A list, of these special 
provisions will be found in Ball 012 /Mortgages, at p. 123. 
But until the passing of s. 5 of the Land Transfer Amend- 
ment Act, 1939, other mortgages did not affect, bhe 
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legal estate of the new lease, un,til a. new mortgage was given, one under that Ad, and the ot,her under 3. 3 of 
registered against it : this involved the expense of the Property L&V Amendment Act,, 1939. But the two 
drawing up a new mortgage : the mortgagee, it is t,rue, notices could be combined in the one document. 
meantime could lxotect himself by lodging a caveat’ : Restrictions on Right of Xortgagee to T~MZ)CT against 
B~undy v. Bennett (su~ra). Section 5 (1) is designed to Sureties a& Clucralato7,s.--~nnothcr important provision 
remedv this mischief, and co&ins provisions foor the 
bring&g forward on to the nev lease of existing 

is s. 3 (5) whioh provides that., if at any t,ime after 
January 1, 1940, & mortgsgee exercises the power of 

encumbra~nces against, the renewed or substituted lease. 
But the so&on is rather involved and practitioners 

sale conferred bv a,:,~ mortgage of land and t,he 
amount realized & !es$ than t,he amonnt owing uxdrr 

romet.imea overlook that the new !eaue must be registered the covenant to repay exprwsed or implied, no action 
not later thi one yca~r after the expiry or surrender of to recover the amount of the deficient:; or any part 
the prior Icase, and rhe lessee (not t,he mortgagee of the thereof shall be commenced by the mortgagee ssinst 
lease lx it, noted) mat slxci;dly request that there be any psrson (not being the regiktwed mmer of the land), 
sttLted in the memorial of the nev lease that it is in unless ttz mortgsgee, at least one month before the 
renewal or substit,ation of the prior lasse. The section exercise of the power of sale, serws on that person 
has not given universal satisfaction, and at least one notice of his intent,ion t,o exercise the power of sale and 
Law Soaety hns recommended that its operat~ion be to commence action against, t,hat, person to reoover 
made automatic; like t.he, ape&l legislation set out in 
Boll on Morlgog*d : 

the amoxmt of the dcficicncy in t,he evnt of the amount 
see (l!+U) 18 S.Z.L.J., pp. 44. 45. realized being less than t,irr a,mount olr;ing under the 

Covenants by Trmlees a! to Lnnd Tramfw Land.- covenant to repay. 
Persons entering into covenants in a fiduciary capacity l~d?ntd POWWS &&ed LO ;M&gogeas.Sections 
rnust~ beware lest they render their own beneficially- .5 and 6 of the Property Law Amendment Act, 1939, 
owned propwty liable or m&e the covenant nugatorv : acre in aid of the mortgagee ; but they apply only to 
see Cooddl’.s Conveytmcing i.n Sew Zealand, p, 316, mortgages executed after the passing of that Set, 
and ,zrticle in (1944) 20 N.Z.L.J., p, 29. and only in so far &Y a contrary intention is not 

The usual intention is that the liability should he expressed in the mortgage. and shall save effect sub- 
ronfined to t.he trust propertv. But 8, 130 of the ject to the terms of the mortgage and t,o the provisions 
Land Tmnsfer .\ct., 1915: wh& sets out, one fund&. therein cont’ained. These include powers to sell with 
menta.l princil,lc of t.hc> Tortens S,yst,enl--viz., that no or without evcept.ion or reservation aa to mines and 
notice of a trust, sha,ll hc entrred on the R@st,er. if miner&is, to impose restrictive cownnnbs on the pur- 
strictly coustrurd would prevent, the insertion of any chaser when part only is being sold, or to create ease- 
such limit,ing liabilit,y clause in a, La,nd, Transfer Act mmts. But the convn>-ancer should note well that 
instrument. Bccordingl?; p. 5% of the Land Transfer nothing shall authorize t,be rvgirtration under the Land 
Amendment Act. 1939, provides t1,a.t. for the purposes Transfer Act,, IQ15 of a.ny inst,rument that would 
of s. 130 (1) of the Land Twxfer Act., 1915, & pro. otherwise not be registrable. Restrict~ive covenants, 
vision in any instrument t,o the effect that s person for example, are ilot regiatrable under t,he Land 
execut.ing t,he inrt,rument, assumes liability only t,o ti:e Tranbfer -4tit : %a~i’Rs and Co. (Ltd.) P. Corby and Dia- 
extent. of ‘any e&ate or interest of which he is a trustee tr& Land Registvar, (1900) 19 K.Z.L.R. 5li. Section 6 
shall not be deemed to be notice of trust. gives & mortgagee in possession powor to cut and sell 

timber and other trees on the land ripe for cutting, 
AXE2”DXEYrR TO THE PROPERTY Law ACT. and not. planted or left standing for shelter or ornament,. 

The Prop&>- Luw Amendment 9ct, 1939: which came Where a mortgagee’s power of sale does not extend 
into operation on Septrmber 6, 1939, and which applies to the selling of the land and the minerals separately, 
to land t~ransfer mortgages as we 11 as to mortgages of the Supreme Court may authorize t,he mortgagee to 
land nuder the ?‘neral law; contains importnnt pro- do so : s. 4, which applies t,o mortgages executed 
visions dealing wth bhe respective rights of mortgagors before or after the passing of tbc Act. 
and mortgagoel;, with a dist,inct leaning towards Seroice of Not&v.-S&ion ii of the Property Law 
mortgagors, which ix but a tendency of the times. 
Section 3 t,hereof may be conveniently likeued to ss. 93 

Amendment ~A&, 1939: contains provisions as to the 

and 94 of the Property Law Act, lQO8, containing the Act, am1 repeals s. 116 of the principa.1 ant, 
service of notices required or authorized by the prinoipal 

well-known pwrisions as to restrict,ions on and relief 
against forfeiture of leases. The parties cannot contract MoRAToRIux Pe0vIs10ss. 
out of these pmisiom. Aa wrzs only to be expected, the W&r produced a 

Ratrictiona on Erc%iae by Mortgagee of his Rights.- moratorium; indeed since 1914 only for two short 
Before exercising power of sale-r enbering into periods have mortgagees been able to exercise their 
possession-a mortgagee must give at least one month’s contractual power of sale unimpeded by special legisla- 
notice to the mortgagor, specifying the default corn- tion ; and the writer of Phis art,icle predicts, t.hat 
plained of and a d&e on which the power shall become although the tumult of war has ceased, the present 
exercisable. and requiring the owner to remedy the mOratOriIfm (Or prqvisions substantially to the same 
default. The mortgagee must also serve 5 copy of effect) ~111 reman m force for several years yet. It 
the notice on anv subsequent mortgagee, if he has behaves the conve~ncer therefore to know well the 
actual notice of his name atid address. The require- Mortgages Extension Emergency Regulaxtious, 1940 
merit as t.o serrice of notice on the mortgagor is probably (Serial No. 1940/163) and the Debtors Emergency 
lving dormant durir;:T :.he continuance of the Mortgages Regulations, 1940 (Serial Xo. 1940/162) : see, in detail, 
hension Emergenq Regulations, 1940 (Serial No. Kauanagh’s Debts agd Mortgages &,zergevxy Legislation, 

1940/163). It was held in 1% re a Mortgage, Huun@&?s 1940. 
Y. I@$ /I9401 G.L.R. 169, that where a. mortgage was Definitia of “ mortgage ” &end&-There is first 
nffeoted by 8. 5 of the Mortgagors and Lessees I+- to be noted the very wide definition of “mortgage;” 
habilitation Amendment Act? 1937, two notion tmwt be and &s in pretixs New Zea!~lld moratorium legi&tlo~, 
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c, mortga~ge includes an agreement for sale and purchase. 
Indeed, they go very much further and provide that 
where a lease co&&s a compulsory put.~h~~sin~ c1a.i~ 
or a~ optional purchasing &use. ond t~ht: lewze 11s~ 
(whetlrer before or aft,er t,he wmineurrmcnt of the 
regulations) duly not,ified his inkntion t,o exercise the 
optmr t,o pnrcha.ae, the lea,se L hall be deemed tn be &n 
agraemnt for sale and purchase : rind the red reserved 
by the lease shall be deemed to be intfrest. Tl1en 
foilow furt;her provisions protectins the lessee. Furbher- 
more, for the purposes of the regulat,ions every license 
to occupy lad pending t,he purchnee t,here”f from His 
Mlajesty the King on a q-&m of deferred payment,s 
sh3ill be deemed t,o be an a~greement for sale aud 
purchase. 

U~~i~~r,sal Applidion of ~~ornlorii~m.-The Regu~la- 
timer appZy to all morfgages except tht they shall not. 
at any time &er the maturity of any policy for securing 
a lift insurance. endowment,, or onnuit~ apply with 
respect to any mortgage of that, poky. This is 
important for Reg. 6 (3) provides that notbing in s. 7 
of the 3Iortgagors and Lessees Kehabilit.at,ion Amend- 
ment Act, l!XJi, or in s. 3 of the Property Lsw Amend- 
ment Act,, 1939, shall apply w&h reqea t” any mart- 
gage to which the rqulations apply. Thst is why the 
v-riter thinks that the provision3 of s. 3 of the Property 
Lnw Amendment Act. 1939, as explained (.qarn J , 
am zt prcaent lying dormant,. 

Rwtriction of Mwtgugec‘s Ri!lhts.-~~.oeuI~ltio 0 of 
t,he Xortgnges Extension Emergency Regulat~iona, 1940, 
lwovides that escept~ with the consent of the Coart 
(lrhich means the Supreme Court, where the principal 
sum for the time being exe& S2,000a and in every 
other case the Supreme Court, or the Magistrates 
Court) it shsll noi be lawful for t,!le mort.gagee or snv 
other person to do an>- of t,be foilowing a& :- 

(U) TO cali up or dernmd paplent from any *nort~>Lg”r or 
Cuarnntor “f t~ilc1 ,>rincipsi sium w u-I?- mrt Of t,ile Txinripai 
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in these matters that w&en eridenee of abandonment 
is t,he exception rather than the rule. 

Abandonment st coxxnon inw was il pure question 
of fact. to ba determined bg the jury. It also ilppears 
t,o be a, quest.ion of fact, uodnr i,he Mortgages Extension 
Enwgenr~- Regulntionsl 1940. Altllougb, t.lle *eI‘c 
entry into posses8i”n by the mortgagee, or the swatiou 
of t,he preruises by the mortgagor, does not constitnte 
abandonment it is sizbmitted t,hat xbandonment may 
be established by the fact:; and the surrounding circum- 
stances and there are probably many ca,sea where it 
would be proper to infer abandonment, especially where 
the m”rt,gsgor hau been out of possession for a long time, 
has left the district, has not required a statement of 
a,ccount,s from the mortgagee (where the mortgagee is 
in possession) and has done nothing to sa.lvage his 
property. 

Mortgagor’8 L,inited Rigid to Contract out of Mora- 
to&m.-Regulation 15 constitutes the only mode 
whereby a mort,oagor or guarantor can ooirtraot them- 
selves out of the regnlntioni. This is most importcant : 
the mor:gagor OP the guarantor must have haad advice 
from an independent solicitor, and such solioitor m<st 
certify accordingly on t,he cunsent. 

Soiicitors should nlso remember that, if the mortgagor 
is an assisted dixharged soldier of the 1914-I!)15 War, 
the rrgulztious coxtinucd in force by the War B~egxls- 
tionn Cor:t.imxmce Act, liI20, require the consent ot‘ thr 
At~lomcy-G env?al Here, hoaev~r, the mortyqk 
may contracts knself out a,nd consent to t,he t~wlsfeer 
asevoisiog paver of sai&: He ToZli.son, [1924] I\‘.Z..L.R. 
860. 

iii Pablic T~i,.,ter v. o’Do7aog7lnr~, [Ina&] N.Z.L.R. 637, 
the Supreme Court held that the’consent of the Cart 
to the exercise of t.he power of alel did not include 
power for t,he mortgagee to enter into possession of the 
mortgaged premises : a ssparatr q&ation under 
the regolatmns would have to be ma,& beforo the 
mwtgagee could enter into possession. 

Rest&ioms nn R jhts <,J Criditm and Leasow- 
The Debt,ors Emergencv Regulations, 1940 (Serial 
So. 1940/102), limit the rights of credi,tors to do certain 
acts, if the debtor k a. member of the Forcos or a de- 
pendant of a member of the Forcer, or has filed in the 
office of the Court in respect of t,he act or acts in quention 
n notice in tiie Form to the Soheciule to the regulations. 
Among the probibit,ed acts whicli int,m.est the con- 
veyancer are the foliowing :- 

(c) To have s charging order ?~isi made ahso!ute. 
(h) To conxnence, continue, or complete the exercise 

of any pow% of sale or leasing under t!w Rating 
Ad, 192.5. 

(c) To exercise any power of rc-unbcy wriferred iry 
any Iensc or ahoy power of determming nny lease. 

(d) To seize or xll any property by ‘way of di,atrctis for 
rent. 

$s in the case of the Mortgages Extension Emergency 
lie,uulations, 1940, tile only w.ay in which p~rams 
entitled t.” ‘rhe bencfit of the Debtors Exwgency 
Regukions, ‘i940, can contract themselves out of ,the 
regulaiionr, is to firnt obtain advice from an ind& 
pendent solicitor, &c. : Reg. Il. 

Perhaps the most revolutionary change since the 
War is that effected by the Servicemen’s Settknent 
and Land Gales Act, 1943. The change or growth 
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with or modifying the law of contract more than is 
absolutely necessary for the achievement of itss declared 
purposes. This interpretation appears to be supported 
bx the provisions (a,b”ve referred to) as to t,he &unping 
of instruments. for it i8 a fumla~mental priilciple of 
stamp law that an inoperative instramcnt-(e.g., :m 
escron’) doe8 not require St&mpitlg. 

hniled Right of Contract still pmwed to Lund. 
owners.-Furthermore, t,he statnte does not purpor: 
and cannot be construed as requiring & vendor to sell 
to any part~icular person, subject to the qualification 
introduced by s. 10 of t,he 1943 Amendments. To this 
limited extent a vendor has preserved to him the 
freedom of the lew of contract : see also In re a So.lc 
c;:le.s to Bums, [lo463 G.L.R. 151. 

A vendor cnnnot be comprlled to sell or lease to a 
:&xrned Ferriccmnn in pwfwmce to a civilian; but 
if a transaction i,u conceited to bb- tlie La~nd S&p 
Court, or &, committee subject, t,o n, c”ndit,ion, and t,be 
vendc; exercises his right. of not a,,grering to the con. 
dition a,nd withdraws from t,he c”nt,ract, thent if it is 
urban land. he cannot, sell it aithin twelve mont~lrs to 
any person other t,han a serviceman or the widow of R 
8orviceman. unless the Xiniater of Lands eonwn~~ 
thereto. 

{‘-“These st,atut,es introduce alt,erat,ione and reforms 
to the law of real propwty? wit.h which every con- 
veyancer should m&e himself familiar. These two 
stadutes were adequstelp de& with by the learned 
editor in (1945) 21 S.Z.L.J., at pp. 1. 15, 29, 43, 57, 
70, es. 

.4dminietwdor’s Pomm ezlendcd.-It i8 now no 
longer necessary for ao administrator of fin intestate 
estate to apply for the conmznt~ of the Supreme Court 
to & sale of land where the deceased died after the 
coming into operation of the Sdministration Amendment 
.4ct, 1944. That Act also altars radically the canona 
of desoeot ; the surviving spouse has now greater 
beneficial rights t,han under the former law-in the 
writer’s “pinTon a, long-overdue reform 

Rule against Perpetuitia rekzzed,-The rule against 
perpetuities (or as some writers. such as Garmw, prefer 
to call it, .‘ the rule against remoteness of vesting “), 
hss tripped up many a, draftsman of a sett,lement or 
will, and it wilJ cont,ioue to do so. But now, where the 
postponement of the v&ing is with reference to the age 
of beneficiaries. and the only flaw is tint the age 
stipulated exceeds that allowed by th,e rule; the instru- 
ment will be corrected, and the period of the postpone- 
ment of vesting reduced to the longest permissible- 
&?., twenty-one years. 

It is, however, difficult to explain s. 6 of the Law 
Reform Act, 1’344, which must be carefully resd in order 
to be thoroughly understood. Suffice it to state that 
it will not prove a panaoea for all eviia; the drafts- 
man will still require to know the rule, if he desires 
not to frustrate the intentions of his client--to tie up 
property to the utmost limits allowed by “or legal 
system. To employ the learned editor’s words- 

superannuauon and pension timds from being declared 
void aa infringing the rule against perpet,uities. Until 
this there was & ckmbt on the point. Of course schemes 
such ,,a the Public +wkx SurJwannuation Fond 
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being baaed on statutory authority did not require 
any such validnting legisb~tion. 

1 
s 

ntersects the land then it is held in two units, and the 
,elling or leasing of nny such unit does not constitute a 
;ubdivisi”n. Therefore in order to ascertain whether 
x DOG a lsndoaner is subdividing his land it is often 
xcessxy not “nlv to examine the particular tit,le under 
which the land being sold is held, but also to search the 
;itles for t,he adjoining lands. 

As regards wills wuzde in confemplaiioa of marriage 
the Kew- Zealand law has been brought into line with 
that of Engiand : see s. Iii of t,ho Law of Property Act, 
I.925 (15 Gro. 5, c. 20). Section 7 of the Law Reform 
Bet, 1Q4t4; provides tha.t n will expressed to be made 
in contemplation of marriage shzll, notwithstanding 
anything in s. IS of the Wills Act, 1837, or any other 
statutory provision or rule of law to the contrary, 
note be revoked br the aolemoization of the marriage 
contemplated. This provision appIies only to aills 
made after December 5, 1944. 

It behaves all conveyancers to be we!‘l up in t,he lnw 
of subdivision of land. The old notion, that B land- 
owner’s rights to alienate, how and when he chooses, 
should be ]ealonsly guarded, ;~ppears to be going over- 
board-and very ra,pidly too. This century has w&eased 
the int~roduction by the Legislature of rert,riction upon 
restriction of the owner’s right,s to subdivide land. 
Last Session, t,here w-as passed the Iiousing Improve- 
ment Bet, 194.5, which tight~ens up considerably t,he 
subdividi,ng of land within a city, borough, or town 
district, by forcing the owner t,” seek the approval of 
the local body in m,un)- cases, which previously came 
within the exemptions SE?, out in s. 332 of the Municipal 
Corporations 9ct, 1933. &n, when a landowner 
sells or leases any part’ of his land or applies for the 
issue of a separate certificate of title for part. if ihe 
land is sit~uated in a city. borough, or town board district, 
he must get. the local body’s consent, unless such part 
is shown as it separate Lot. on a plan previously de- 
posited in the Land Registry Office or the Deeds 
Register Office, and prwiozcsly approved as a, mb- 
diGtin by the Council or Town Board. 

One point often orerlooked by pnxtitioners is the 
principle of Peers Y. McMmt~ml;n, (1908) 27 N.2.L.R 
833. (That principle vai also overlooked by tlic Supreme 
Court rind counsel in ?iphnm. Y. Berdcb.s. 119271 K.Z.L.R. 
i22, Sir Charles Skerrott,, C.J., in the Court of Appeal 
first, drawing counsel’s attention to it). The principle 
is that whether a man is subdividing his lud or not 
does not depend upon whether or not he is selling the 
whole or part of his land held under one title, but’ 
whether or not hc is selling the whole or part of his land 
owned in one physical umt.. I f  a public road or railway 

t 

REAL PROPERTY Cuss-~nw. 
When we examine case-law for the War period, 

we find few of anv outstanding importance for the 
:onvoyzxms~. This” is just as well, for title to 1Rnd 
should be certain, and much litigation would shoa that 
certainty had not been attained. 

I think that I need mention only two cases. 
ln&fea,sihiZlty of T&.-The paramount feature of 

our system of land regi&ati”n under the Land Transfer 
system (which is now almost uoixrsal throughout t,bs 
fiominion!, is the indefcasibiiity of tit,le which rcgistra- 
t,i”n confers. Last year t,his principle was advaxxced 
a further step by the Supreme Court. Wie Ronour 
Xr. Justice Finlay heid in Pearson v. Aotea District 
Noori Land Board, [I9451 X.Z.L.R.. 542. that il right, 
to a renewal in a registered land transfer leaso con- 
ferred on the registered lessee for the time being an 
indefeasible right to hwe the lease ;renewed, although 
the right to renewnl m&y haFe been in contravention 
of statute law ; obviously the same principle would 
;&;f to a right of renewal by a, trustee in breach of 

Cormnorie&s.-The law as to Cotnmorien~a has been 
&tled by the House of Lords in Hzckman v. Pemxy, 
[19+5] 2 All E.R. 21.5; The English Court of Appeal 
had given rather & narrow interpretation, holding t!ut 
the statnt,ory presumption as t.” the order of deaths 
created by the English statutory provision correspond- 
ing to our OF. 6 of the Property Lam Amendment Act,, 
192i, did not apply t,o simultaneous deaths. That 
section providea that in all cases &-here, after the pass- 
ing of the Act, two or more persons have died in circum- 
stances rendering it uncertain which of them surrired 
the other or others, such deaths are (subject to any 
order of the Court) for all purposes affecting the title 
t,o property to be presumed to have occurred in order 
of seniority, and accordingly the younger shall be 
deemed to have survived the elder. Fortunately, I 
think, and more in accord with the purpose of the 
legislation. t,he House of Lords has held that it doer 
apply where in all probability the deaths vrere 
simultiLoeous : see article in (1.945) 21 K.Z.L.3. 239. 

DOMINIONS LEGAL CONFERENCE, 1947. 
Dates of Conference, 

__. 
The Wellix@on District Law Society ha,s appointed 

Messrs. J. C. White s;nd H. R. C. Wild aa Joint Secre- 
taries for the Dominion Legal C”nfe&me ; and practi- 
tioners me asked to address all correspondence to : 
“ The Joint Secretaries, Dominion Legal Conference, 

P.O. Box 1465, Wellington.” 

The Conference will be held in Wellington, on 
Wednesday, April 9 : Thursday, April 10th : and 
Friday, April II, following Easter, 1947, and not on 
the 4th, 5th, and 6th, as previousiy stated. 

All practitioners desiring accommodation arranged 
for them, are requested to forwnrd the necessary par- 
ticulars to the Joint Secretaries, urgently. 
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ROAD TRAFFIC AND THE WAR EMERGENCY REGULATIONS. 
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IN YQUR ARMCHAIR-AND MINE. ..- 
By SCRIBLEX. 

Criticism of Sentences.-The backwash of ill-informed 
and unjustifiable cridcism of the decision in the cane 
of Ruby X&on seems t.o have swept, over hhe Magi&rate 
(J. II. Luxford), who sentenced t.he f&her of rhe mal- 
treated child to three mont.hs’ imprisonment, the 
nm3mwn he could inlposc upon the cruelty chn~:ge 
with which he hod tio deal. That the dcceaxd eblld 
had bern subjecttv~ to revolting brut,ality is beyond 
donbt : but. Ilad t,hc offeni:e c!wgi?d bea m,zn- 
slwghter. it, is by no n1eans &a~. that a. conviction 
could have ‘been ~,~phold sinre the child a.ctu,zlly died 
from beri beri, a disense due primarily to malnutrition. 
However, mhilo the iacts of this case appear to waxant. 
a. subs&ntial incrawe of sentence for calcuist-d wue:ty 
t~owwds 3 child, the paxrot-cry of press critics for 
equality of sent,ence c&n produce little result while 
thoseentrust,ed 1Tit.h judicial fun~tionsre~~iinindividualv 
with human prejudices rather bhsn suiomat,ons with 
no prejudices at all. TIIEW are no instrument.8 of 
precision to meitsure legal sentences. In Andad Y. 
dttomey-Gmeml for !7?inidad wd Tobngo, i 1%X] 

AC. 322; 330, Lord Atkin rcm&rks :- 

The student of morals nil1 find a more cynical outlook 
expxssed ii> Thraaymochus, wherein Profeessor C. E. *I%. 
Joad complains that the man v&o steals 5 leg of nut,ton 
goes to prison for a month. while the apt& of industry 
grown rich upon profit.8 stolen from his workmen gets 
a knighthood. 

Disraeli and Gladstone.-One of the intirests of I’. I. 
O’Reganl u.hen at t~he B&r, was a study of nineteenth 
century politics. Were he t,o hear, as Soriblex did the 
other &a~, one counsel describe another 8s ‘. a sophi&ial 
rhetorician, inebriated with the exuberance of hiu own 
verbosity,” he would almost be SUT~ to declare that 
t,hose ve~‘e the identical word8 that Disraeli used of his 
opponent in t,he ~House, 71:. E. Gla.dst,one. It is not 
commonl,~ known that t,he man whose fame George 
Miss and the fnez Canal have xcallcd to the modern 
generation showed, as B youth, considerable promise 
of beooming R shrewd and wealthy solicitor. Hu~:ge?- 
ing for wider opport,unities to display his talents, he 
took steps bo be called to the Bar and was edmltted 
it member of Lincoln’s Inn, being described on the 
books of th,e Inn as “ Henjxnin D’Israeli, of Blooms- 
bum Square, Esq., the son of Isaac D’Israeli of same 
Es{.” Some nine years later, he took his name off the 
books, upon the ground of ill-health, arrayed himself 
in black velvet troaers, lace ruffles, and boot.s with 
high scarlet heels and turned to the writing of novels 
in one of which, Vi&n Crey, he says : “To succeed 
as an advocate I must be a. great lawyer, and to be a 
great lawyer I must give up my chances of being a 
great man! ” Curiously enough, within a year or two 
of Disraeli’s lewing the Inn, his lifelong political 
protagonist, Glsdatone, joined it, kept thirteen terms 

and then prayed that his name be taken off the books. 
His son, later. became it member sod he visited it with 
him on various occssions. 

Counsel’s Choice.-zln npt retort, w&8 given in t’he 
Court of Appe,zl last month, by P. B. Cooke, KC., 
who m&s c.ppeaing for the respondent in an appeal 
qainst, the de&ion of Johnston: J. In the wtii.se of 
arguments, he had been seeking t,o distinmish such a 
number of cases that. the Chi,ef .Justi& observed : 
” You r,on‘t have rhe judgmenta of Sir Robert Stout 
or Mr. Just& SinI in some cases, snd you czwil at the 
judgments of Xr. Justice KcSregor ad Mr. Justice 
Sahnond in others ; prrh&ps you niil tell us precisely 
what jcdgment, you do like.” There wea no hesitation 
in Cooke’s reply. ” 41~ .Justice Johnuton’s,” he said. 

The Admiralty Ru!e.-One of the matters peeping 
out of the pigeon-holes of the Lsa Revision Committee 
is t.he question aa to whether our Legislature should 
adopt, a8 England has done, the Admiralty principle 
of apportioning liability according to thz degrees of 
fault where the d&ma@ is oaust;d by the negligence 
of hotir plaintiff :md defenditnt. 111 such instances 
at common litw, t.he plaintiff c&n recover nothing and 
the English Lsw Reform (Contribdor:. Negligence) 
Act, 1945, brings the law ~8 to liability ,Foor accidents 
on land into confoxnity with that a~ to collisions at 
sea. The Maritime Cowentions Act, 1911, providing 
for loss to be divided according to the degree of fault 
altered the Admiralty rule that where there wais blame 
on both sides the loss ~‘a.8 to be equsllv divided. The 
author of XILTN& on Col.1i~ioli.s finds “in,stances of the 
present ruls in the. Admiralty Records of James I. 
&cording to historians, it xvw respected a.ud followed 
in England by the Law or Judgments of Oleron six 
centmies ago. The Marit&?% Conventions Set, 1919, 
carried the position one step further forward in that it 
sanctions the Court so sct,ing upon the doctrine a43 to 
appox%ion loss between two ve.<sels even if there has 
been no collision. The application of this later rule 
to collisions on land would no doubt encompass the 
case of c+ mot,orist, who, in the momeot of critical 
emergency; nkvev the pedestrian but (to borrov 
Blair, J.‘a phrase) proceeds to scaie t.he w&rest, avaiiable 
lamp-post. 

Ex Abundante CaMa.--” That, t,he Committee shall 
consist of three nembers, one of which shall be either 
male or female.“-Xotion passed by the Victoria 
University College Biologicill Society. 

Company Note.-Kr. I:uckley renowned for his book 
on companies, WRS once engaged in & cue in the Court 
of Appeal when :Bowen, L.J., sent down a note asking 
him to dinner. Buckley declined the invitation upon 
the ground that he was hourly expecting nn increase 
in his family and might hwe to be called axey 
suddenly. Whereupdn .Bowen wrote him 9r further 
mesaage reading : “ I congratulate you on the projected 
issue of a, new memorandum of association.” 
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PRACTICAL POINTS. 
This service is available free to all paid annual subsoribsrs, bat the number of questions aeeepted 
for reply from subscribers during epch subscliptkm yeor must nwessarils be litited, such limit 
being entirely within the Publishers’ discretion. Qumtiom shoald be BS brief as the circumst.moes 
will allow ; the reply will be in similar form. The qusstions should be typewritten, and sent in 
duplicate, the name and sddmss of the aabsorikr befag stated, and a stumped addressed envelope 
emlosed far reply. They should be Dddrrsled to : “NEW ZEALAND LAW JOURNAL ” 
(Practical Points], P.O. Box 472, Wdlington. 


