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FAIR RENTS LEGISLATION: THE DEFINITION OF 
“ DWELLINGHOUSE.” 

would; nn d.T'Ubi, come within the cMi,,ition : rdlercas a 
Kma,,*r PW& devoted b0 commercial tobarc"-proui"& or 
mrket-grdening. bg the owner of he adjoining dwlling- 
house, couid Dot bF deaeribed 8% being used in <'orLneeti"r, 
witi, t,,,e dtvellin~hoosa. ThJ wonhi hr USPd in (.I>D"CCt~i"il 
with ule kmine&of the te"hDT. 

HP mme to the conclurion that,, although the words in 
Englzmd. we ‘. within t~he cnrtilage of the dweiling- 
house,” and in Xew Zesland “ in connection tbernxith,” 
they both mean the same thing. .He added, that 
the word ‘. curt,ilage ” is not commonly used h\- litw 
draftsmcn in t,he Dominion, BS cur dwellings have not 
developed .from feudal times and then, ha- ‘been no 
necessit>-, or other influence, operatim, here for~ the re. 
tention of t,erms~ now somewhat arch&c. In that case, 
His Worship held that the use of tbr balance of an 
xea of 2 acres, after taki~ng from it, the sit,? of the 
dmellinghouse and out,buildings and & garden, for 
grazing R house DOW, is a we of the lnnd.as a domei;tic 
amenity “ in connection with ” the dwellinghowe. 

In most of these CBY~E, it, v;,#ll have been seen that, each 
Magistrate based his decision on the fact,s of t~he par- 
ticular case when decidiug w-hether the itrea of land 
in connection with the site of the dwellinghouse was 
sufficient. in extent to come wit,hin the exception, and so 
to take the tenement generally out of the protection 
of the Fair Rents legislation, becwse the areai exceeded 
the limitation imposed by the exception. 

The last decision having patio&r reference to the 
words “ where the tenancy does not include any land 
&her than the site of the dwellinghouse and a garden 
or other premises in connection therewith:” is DaZzeZZ 
v. Smith (~upm), and it is of particular interest in 
t,hat it is the first decision of our Supreme Court on t,bo 
interpretation of that exception. 

His Honour Mr. Justice Fair found the foiloring 
facts. In July, 1935, the property in que&iotioi~ r.a 
let to the appellant by the respondent’s predecessor 
in title at a rental of 51 2s. 6d. per week, presumably 
without any agreement as to the term of the tensmy. 
In such circums@nces, by virtue ,of s. 16 of the Property 
Law Act, 1908, It was deemed to be a tenancy determin- 
able by one month’s notice in writing. The proper@ 
comprised & dwellinghouse having around it, about 
2 aicxes of land. The land itself was very fertile, 
and was said to comprise some of the best gardening 
land in the South Island. Other sections oft similar 
aret in the same locality- vere used as market gardens 
and,.it is stated in the case, are “‘capable of providing 
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SUMMARY OF RECENT JUDGMENTS. 
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THE NEW CHIEF JUSTICE. 
-- 

Appointment of Mr. H. F. O’Leary, K.C. 

Scv Zealand has been f”rt,unate in it,s Chief ~’ known and highlr respected resident of Masterton, 
JU&iCf%. That exalted office has been held in who died in 1!134.’ Having removed to Nasterton with 
succession by men of great, learning great fsperie- his familv at an earlv age. 3Ir. H. F. O’Leary was 
mu62 and oreat industv low the mant!e falls on 
Mr. k. F. O’Leary, K.C.. who brings to t.he discharge 

educnted;rt St. Patrick’s School and the Public School 
in that, town. He won an Education Board Scholarship 

of t,he duties of his 
office his knowledge 
of the law and ride 
esp&mx of Coin% 
ilnd men. an abilit,v 
to get, t,hings done, 
and a sense ofhumour, 

in 1399, and obtained 
hi;l Eecondary eduoa- 
tiorr at Wellington 
College. 

During his ~years at 
Victoria College, the 
versatility- of the new 

an essent,ia,l ingredient 
of a judicial mind. 
For iong. one of :he 
lesders of the Bar,, 
for long, as President. 
of the Sew- Zealand 
Law Society, t,he ack- 
knowledged head of 
the profession; and for 

Chief Justice was no 
less marked than his 
popularity aith his 
fellow-students. His 
active interest in the 
athletic and social life 
of the College is shown 
by the ~fact that he 
W&S secretary, mem- 

longer still one of its 
nmst~ popular membem 
he brings to the dis- 
chitrge of his higher 
dutiess, gifts which fit 
him. aa the seventh 
Chief J&ice of Sew 

her of the executive, 
and President of the 
Students’ Association. 
A? a fiu&. and enga- 
ging speaker, with a 
charm of style that 
was all his own, l&r. 

Zealzmd_ to sustain O’Learv soon made 
the d&nit\- of his high 
office and add lustre 

historyin the debating 
field. He won the 

t,o the Supreme Court Union Prize, and &s 
Bed1. a representative at the 

There can be little University TolXll&- 
doubt that the al,-- merit held in -4uck- 
pointment will receiirc land,. in 1907, opened 
t~ilr. loynl support of for Victoria, with Ro- 
the legal profession. fessor B. E. Murphy, 
There ~~a.8 probably a.s he now is, as reply 
110 sir&e practitioner speaker. They secured 
more wide@- Iao~% the Joynt Scroll in 
amongst his profei- it masmrly mamer. 
Cm.d brethr.cn Probabl? no better- 
t,hroughout the Do- balanced team has 
minion ; this being ever taken the plat- 
largely due to the form a$ an inter.Gli- 
services which over Spncrr D<@>!, PILot* versity debate in this 
mmy years he rend- THE Has. H. F. O’LURY, 

sountrv. The pleasant 
ered t,” the profession C%IEF Jnsnc~. 

mat&d style of the 
as & whole, to the opener and the cut- 
prominence which he achieved in the councils of the tingly analyrical and subncid feIv”ur of his c”mpd”n 
profession, and to his fiesidencr over the two most pr”T%ded in t,he one team all the meap”nS of debate. 
recent lwal conferences. He used to say himself that ,a In 1906 Xr. O’Learv won the Plunk& medal for “mtoV> 
the Law Society was his hobby. He now suffers the hissubject being “Lord Xelsou .” 
loss of this hobbv, and the profession the loss of a 
President, whose “&d&q-, efficiency, and devotion to 

31r. O’Leary was a member oft the Victoria coll%e 

the interests of the profession, leave all its members 
first fifteen, of which he was captain, and of the fir& 

under a debt of gratitude to him. 
eleven. ae reprsented the &XV Zealand UtiTemity 
at football at Sydney in 190% and was captain Of the 

The *err Chief Justice ma born in B!enheim in lSS6, aide ; and again secured his “ blue ” against the Am- 
beins a son of Xr. Hnmphre:? O’Lea.ry, later it well- trdimn thinivwsit.ies in New Zealand in 1909. He &*I- 
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ated Bachelor of Law? in 190s. Students of The Okl member of t~he Council of the Sew Zesland Law Society ; 
Clmy Patch will remember other details of the prominent since then he hits served continuously, as a member 
part taken at, Victoria College. not because he sought representing the District in which he pract,ised or a~ 
offices and honours, but because his ability and popu- B representative of other Districts. Iu April. 1935, he 
laity destined him for them, in da? nhen. to a quote was elected President of the Sew Z&and Law Societr; 
il capping song of those days, ” O’Lenry, plump and and retained t,hat office until his appointment as Chief 
chce~, ,v>,~ the Coll.‘~ bright star.” Justice, this being e&l>- a record term. He WBS a mem- 

The neewiy appoint,ed Chief Justice commenced 
ber of t.he Council of Law Reportin- from 1929 to 1933. 
He has been chairman of the Disciplinhrv Committee 

work in the office of Mr. I’. Levi, Wellington, and con- 
tinued with him when he amalga,mated his practice 

Jince its inceptiori. 

with that of 4lr. T. 31. Wilford and formed the firm of The new Chief Justice ia the reuoxl Oki Roy of W:rl- 

Wilford and Levi. Admit,ted as ball-ister and solicitor lingtoon College and the first graduate of Victoria 
in 1908, Mr. O’Leary commenced practice in 1910, at Universit.v College to be elected to the highest office in 
Wellington, in partnership witch .Zlr. F. P. Kelly, now the Judi&ry. Since 19% he has been a member of the 

of Nessrs. K~elly and XcXeil, Hast.ings. >lr. ~~11~ Victoria Gnir-eeitr C 11 o ege Council, and during t,hr 
later went to Hastings, and Mr. O’Leary relnained & 

“. NW-years, and until about a month ago; x~w r’-airman 

practice on his own account unt,il 1919, when he had of that body. He also served on the SeniLt,c of the 

worked up B :ood common-law connection, beins usually University of Sew Zealand. 
occupied on the criminal and di>Torcorce side. He w&s then During the war he acted as chairman of the W%r 
invited to-join t,he firm of Xessrs. Bell. Gully. Bell and 
.\l,ver* n* a part~ner. The inclusion of Mr. O’Leary in 

Pensions Appeal Board ; was on? of th? t~ribunals to 
rirterminc the employmcnr and finawial ndjusrments 

f,b;rt, firm. which event~w,lly hrcam~ Messrs. Hell. GaI1.v. 
MncKmzic_ rind O’Leary. ennbld the ot,her partners 

of cowcientions objectors to war wrriw : an<! chairman 
of t,he commission appoiut,erl to rclwt, on t,hr rwm- 

Tao swuw a wrrtinuitl; of their common-law work on mend&ions regarding t,he fin,-servircs of thr Dominion 
t,he wtircnwnt. of Xr. Nyrra (until xcontly the Chief in the light of recommenda~tion- made to thtc Gowrn- 
0 Iw&ice) on his wceiving the patent of King‘s Cwmi;el. mat. by R apfxial offixr from tlw Hww Off&, Lonriou. 
Mr. O’Leary rrcdvcd greater scope for his forensic ability. 
wit,h thr added ndvant.ago of dail?; arrociat,ion widll Prrhapr it ir not just coincidCuw that the lvgnl firm 

older, ~~xlx+enr:od, a.nd di~tbynished counsel. In jury which nurt,ured the Chief Just,& who has just rertird, 

~a~‘;. his professional brcthrcn considered that he war ~~urt,ured also t,he Chief Just& nw~ a1yoin?rd : fm 

faronx~l of the gods : for nine year- he had unbroken both three nwn wcr? fortunate. in t,heir early da>-;;. 

~~~occ~s at. t,he criminal Bar, not only in Wellingt,on. iu having t,he tut~elaj;r nnl inspirabion of Sir Francis 

but, furt,her afield; in practically all of the circuit towns Bell, the nmn. who ha been dernribed by those best 

of t,he Wellington and nei.ghbouriny Judicial Distria. qualified to speak, as the greatest, law-yer of t,hem all. 

In entering upon his high office, the profession 
The new Chief Justice haa been interested in Law t,hroughout the Dominion wisher t,he new Chief Justice 

Society affairs since 1918, when he became a member success and happiness. and looks forward with confidence 
of the Council of t,he Wellin~on Disttict. Law Society. t,o his maintenance of the high staodardr set by his 
At various times, he xas 8n ordinary member, Trea~surer. 
Vice-President, and President,. In 1921 hc became & 

predecessors in ‘the administration of justice with 
firmness. impartiality-, and courtesy. 

RT. HON. SIR MICHEAL MYERS. 

The Prime Minister’s Tribute To His Sewices. 
-- 

On the eve of the appointment of the’nen Chief tendered t,o the Dominion during >-our long term of 
Justice, the Prime Ninister sent, a letter to Sir Michael 
%Fyers conve>-ing to him the Government’s high apprecia- 

Lffice. With regard to your judicial duties i need llot, 
add t,o the veil-merited tributes paid t,o you by the 

tion of his services during his long term of office as Chief Soiicitor-General (w-ho apoke on beh:;lf of my colieaguo 
Just,ice, on the occasions he act.ed aa Administrator of the Attorney-General), and b? the Bar. at a sitt~ing of 
t,he Government during absences of the Governor- the Supreme Court in Wellington last week; on the‘eve 
General, and for his contribution to the United Sations of your re@ment,_ other than to sap t,lmt, bhe senti. 
Cotimittee of Jurists at Washington this year, and mats so :ordiall- expressed aire fully shared b$ the 
subsequenti,v at t,he United S&ons Conferewe in Government. 
San Francisco. “ With regard to administrative duties when acting 

The test of the letter ia as follow :- HI Administrator of t,he Government during absences 
is 21~ dear Si Miohaei.-His Exceileneg- the Governor- of the Governor-Generail ‘1 shall ever have in mind the 

General has adrised me of his concurrence in >-our helpful and dignified manner in which these have been 
relinquishment, of office as Chief Justice of Xexu Zealand Carried ollt. 
as from July 31. 1946. Tour retirement on that date ” : feel impelled t,o refer also t,o the most valuable 
iz in accordance with the wish 1.ou expressed in your contribution made ly J-ou as the representative of Sew 
letter to me of July 8. Formal notice of >-our reiirement Zealand at the Cmted rations Committee of Jurists 
appears in this we&s Gazette. held in Washington during 1945, and subsequentI\- at 

“In adx%iising you of his Excellencp‘~ formal con- the San Fmncisco Conference. 
currence I desire to avail myself of the opportunity of ii On behalf of the Governments, and pe:sonallv. I 
conveying to xou the high appreciation of the Gor-enl- wish hot.h you rind Lady Myera ma,,>~ y-pars of he&l, 
merit. for the services >-ou have EO ably and faithfully and happiness.” 



REFRESHRR _cOURSZ.-4 

THE LAW OF TRUSTS AND TRUSTEES. 

The points which come within the scope of this article 
arise out of two s&tutory provisions which affect the 
perpetuities rule, am1 numerous reported cases. 
There have been no reg&t,ions de&ling with t,iie 
subject. A Bill which is before Parliament fore- 
shadows statutor? po”ws of maintenaxe and advannc-- 
menu on the lines of the English provisions and rw 
increase of the power of the Court to authorize dealings 
with property subjeot to t,he Settled Laod Bet, 1908. 

(a) Perpetuities.-Sectlo11 6 of the Law Reform Act,, 
1944, provider that, in t,he cae of instruments comins 
inta opemtion after the passing of the Act, where abso- 
lute vesting is made io depend on the attainment bj 
a beneficiq of I’ll age excerding twenty-one years 
and the gift is thereby rendered void for remotenes 
under the genera,1 rule, t,he gift, shall t&e effect as if the 
absolute vesting had been made to depend on the 
benefici8.q atta,mh,g the a,ge of twenty-one gears. 

A concealed diffi~uity arises in oonnectiou with the 
Statutory Trusts set out. iu R. 7 of tile Administration 
Amendment Act, 1944, which delay the veathig of the 
shzxes of infant, nest-of-kin until they attain t.he age 
of twenty-one VPUS. It is common practice to provide 
in a vii1 oi’ Atlement~ for an ultimate limitation in 
fwovour of next-of-kin ascertained in accordance with the 
Act. Such a provision in raiisfactory when the limitation 
takes effect during lives in being or immediately on 
the death of z life-in being ; but, where this is not the 
case, the perpetuities rule will be infringed unless words 
are inserted vesting cont,ingent interests of infants 
within twenty-one years of a life in being. 

The principle th& for t,he purposes of the perpetuities 
rule regard must be paid to possible esents, is illust,ratea 
bv the ~5~0 of Re En&, .Yntiolial Pmcincial Ban.k,L!d. 
v: xayer, [1943] 1 All E.R. 506, \s,hore a gift over 
” after the termination of the present war ” was held 
x-oid upon the ground that at the inception of the trust 
it conld not be said :tith certainty that the war would 
be over withinthe period allowed for vesting. 

The previous practice when seeking to prolong the 
operstion of trusts was to provide for the intemta to 
cont.inue during the lives of all descendant,s .of Queen 
Victoria living~at s specified date and twent);one years 
thereafter. These descendants are now numerous and 
it is becomiag increasingly difficult to ascertain with 
certain+ which of these are living from time to. time. 
The cas;: of Re Leuerhulme, Cooper v. Lwerhdme (r;“. 2.), 
[I9431 2 All E.R. 274, shows that although the Coo& 
are still prepared to uphold such provisions where they 
arise under older instruments it is now advisable to 
choose the descendants of a later monarch so ~8~ to 
avoid uncertainty. 

In Re Pmtt’s Settlement TnLsts, McCdlwn v. Phipps- 
&r&v, [1943] 2 All E.R. 458, it was held that an 
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IN YOUR ARMCHAIR-AND MINE. 
?+J s01rrs7ax. 

The Wicked Maeistrafe.---The beoi~n hlcssines of the 
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LAND SALES COURT. 
/ 

Summary of Jud:ments. 
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MR. W. E. MASON. 

NEW ZEALAND LAW SOCIETY. 
Meeting of Council. 
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