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FAIR RENTS LEGISLATION: THE DEFINITION OF

«“ DWELLINGHOUSE.”

HE loarned Judge in Dedzell v. Smith, to ivhose"

judgment we shall kater refer in detail, said that

most of the jndgments in the Magistrates™ Court
were referved to in Colling v. Bowman {(supra), which, he
said. applied to s. 2 substantially the principles which
Hiz - Honour had endeavoured to formulate. He
added, however, that subdivision of the area used in
connection with the house by fences—a matter to which
several of the Magistrates had referved, as will bave
been seen above—is generaily a factor of minor import-
ance, for that may often be convenient for the use
of the Isxnd for the domestic convenience of the tenant.

_In the latest Magistrate's judgment on thiz topie,
Howse v. Martin, (1946} 4 M.C.D. 456 (which was not
cited to the learned Judge) Mr. Coleman, £.M., in
referring to the previeus decisions to which reference
has been made above. said that the decision in all cases
where the exception is in issue, nmust depend on the
facts relative to the premises concerned.  The words
uged in . 2. he said, are not very precise, and a good
deal is thereby necessarily left to the discretion and
opinion of the Court regarding matters of fact upon
which there may be considerable and honest differences
of opinion.  In constrauing the words " or other premises

in conmection therewith,” the learned Magistrate sald

they are intended to convey the idea. of premises
domesticaliy appurtenant to the dwellinghouse, and they
should, therefore, be interpreted in the sense of being
associated with or related to the dwellinghouse as such ;
o that, fo come within them, any area of land must be
occupied by the tenant of the dwellinghouse and be
used by him as an additional amenity or convenlence
in connection with the use of the dwellinghouse. In
the course of his judgment he observed :

It is clear that curtilage means a small pieee of land near the
dwellinghouse and used for essentially domestic purposes—
that iz, purposes incidental to the use of the dwelling. In

o oNeott v, Awsting (1919 122 LT, 235,236, Rowlatt, J.; makes
this elear when he says the Act applies to ™ premises
domestically  appurtenent” to the house. I think the
words " or other premises in connection therewith ™’ in our
Act convey. and were intended to convey, the same. idea.
The other premises must be in connection with the dwelling-
house: or. to put it more clearly, in connection with the
use of the dwellingbouse as sach. - As Rowlatt, J., said,
they must be domestically appurtenant to the house. ~ That,
it appears to me, must always be the real test.

factor to be considered in coming to 'a decision whether the
other premises are, or are not, domesticaliy appurtenant.
Two acres of land. comprising kitchen -and fiower ga.rdens,
tennis-court, drives, and lewns surrounding: a dwellinghouse

The matter
of drea is of subsidiary importance and indeed is only one

would, na doubi, come within the- definition’: whercas a’
smaller arce devoted : to. commercial “tobacco-growing, or
market-gardening, by the. owner. of the adjoining dwelling- -
house, could not be described as being used -in connéction
with the dwellinghouse. - They would be used in connection
with the business of the tenant. I

He came to the conelusion that, although the words in

England are © within the curtilage of the dwelling-

house,”” and in New Zealand “.in connection therewith,” .
they both mean the same thing. He added  that

the word * cartilage” is not commonly used by law

draftsmen in the Dominion; as cur dwellings have not
developed from feudal times and there has heen no

necessity, or other influence, operating here for. the rea

tention of terms now somewhat archaic. In that case,

His Worship held that the use of the balance of an .
area of 2 acres, after taking from it the site of the

dwellinghoise and cutbuildings” and a  garden, for

grazing a house cow, is-a use of the land as a domestic

amenity * In connection with ” the dwellinghouse.

In most of these cases, it w.ll have been seen that each’
Magistrate based. his decision. on the facts of the par-
ticular case’ when deciding whether the area of land .
in connection with the site of the dwellinghouse was
suficient in extent to come within the exception, and so
to take the tenement generally out of the protection
of the Fair Rents legislation, because the area exceeded
the limitation imposed by the exception. - '

The last decision having particular reference to the
words © where the tenancy does not include any land
other than the site of the dwellinghouse and a garden

‘or other premises in connection. therewith,” is Dalzell

v. Smith (supre}, and it is of particular interest in
that it is the first decision of our Supreme-Court on the
interpretation of that exception. ;

His Honour Mr. Justice Fair found the following -
facts. Im July, 1935, the property in’ question was

Iet to the appellant by the respondent’s. predecessor

in title at a rental of £1 2s. 6d. per week, presumably
without any agreement as to the term of the tenancy.
In such circumstances, by virtue of s. 16 of the Property
Law Act, 1908, it was deemed to be a tehancy determin-
able by one month’s notice in writing. The property.

.comprised a “dwellingbouse having arcound. it about.

2 amcres of land. The land itself was. very fertile,
and was said to comprise some of the-best gardening
land in the South Island.

area, in the same locality were used as market gardens

and, it is stated in the case, are *“capable of providing

Other sections of. similar -+ "
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a good living.” At the time he obtained the tenancy.
and entered into the occupation, the appellant was
working as a day-labourer. He acquired the property

as home for himself, his wife, and his family of five

children. At that time the land itself was  a, wilder-
ness,” and the house had been * unoccupied.” At
the commencement of the tenancy, the appellant

worked the land in his spare time, and kept on it a cow,
a pig, and fowls, all for purely domestic use.  Abont
seven vears ago, that s about 1934 he commenced
to sell sore of the produce from the land’s in the fiest
vear selling lettuces for-a return of abour £10, and in
the second vear lettuees and spinuch for o return of
£20.  As the appellant extended his activities on the
land. he seems to have done less day waork (for wages).
and since Christmas, 1945, he has been away
“the land only for a fow {1(1\" at casual work.
last three vears he made £30 per vear nes profic from
these activities, and now intensively cultivates this
land as a market garden. On the road frontage, the
appellant had erected a notice board on which he
advertised the produce of the land which s available .
for purchasze by the passing public.

from
In the

The respondent acquired the ownership. of the pro.
perty, subject to the existing tenancy. in Dacémber,
1945, He gave the apreilant one ecalendar month's
notice te quit, expiring on, March 8, 1946, and the
acceptance of this notice was ailmitted by the appellant.
Uponi the “latter failing to give up possession, the
responclent commenced an action in the Magistrates’
Court at Christchurch, claiming to rvecover possession
of the land and dwellmuhouw The action was heard
on April 9, 1946, when it was contended for the tenant

that the subject-matter of the tenancy constituted

Todwellinghouse ™ within  the meaping of the Fair
- Rents Aét, 1936, The owner contended that the’

tenancy was outside the scope of the Fair Rents Act,
~having regard, in. particular. to the use which the
appellmt was making. of the land concerned. = The
learned Magistrate held that the house and land were
not a = dweliinghouse I within the definition of s:

of the statute.. He made an order for possession in
favour .of the landlord.; but he granted the tenant

Jleave to-appeal on the ground that an important-ques-
tion of law was involved,

: The appellant set out to show that tne tenancy
as originally created wasz within the protection of the

Fair Rents legislation.  As the learned Judge held,
following Vickery v. Martin, {19447 2 All E.R. 167, 170,

Once a house is a dwelliaghouse within the medning of the
Act. it i8 not sulficient to exclude it trom the operation of tre

Aot merely te show that part of the premises are used fm
business purposes,

for the respondent submitted that the
property let was not a dwellinghouse within 5. 2, either
at the time it was let, or at the time the notice to guit
was given, or at the time of the hearing:
ing this snbmission, the learned Judge came to the
gonelusion that the more extensive use of the land,
in the later years, for the growing of produce for sale
d]d not take tbo tenement out of the definition of
* dwellinghouse,™ if it was originally in it.

Counsel

but, answer-

In the course of his judgment, Mg Justice Fair,
first considered the pmnc;ples of construction applicable
to an examination of the i langrage of the definition of
“ dwellinghouse.””  After <:tmn faom the judgments of
Bankes and Soratton, LI, in Bemon v, City oj London

LAW JOURNAL

his home.”

*tions of the word =

Auvgust 20, 10406

Real Proparty Co. Lid . [1021] L EKUB. 4%, 54, 55. 38, whcrt‘-
the Court of Appeal bad to consider 2 statnte i Per
maferio, dealing with the restrictions on a landlord’s
rights, veferred to the broad prineiple of construction
of this class of legislation adopted by the Court of
Appeal in Skinner v, Ceury. [19311 2 K.B. 546, 561,
Wher'e stress was lald on the bread principle stated hy
Greer, L. in Howr v, Russell, [1928) 2 KB, 117,
that the Tundamental principle of the Aot iz o protect

the resident in a dwellinghouse in hix occupation so

fong as he pavs the vent fixed . or as Romer, J., said
in’ Lewis, 19311 2 KB, 1. the pricipat
obicet of the legisfation isx " to protect the person
pesiding in n (]\w linghonse from bemu‘ turned out (-1'
His Honaur went on to s LY

The Acts’ lovaded the common-law ri;,_rhr.s of - landiord=
with regard to their property. and muast pet be. extended
bevond their plain meaning and intention, But this prineipte
is not in conflice with the principls feid down in Blrkey v.
Bresvan, 119447 N.ZULR, 929, 9350 that the construetion
nst be such ag to eosure the attainmeant of the object of the
“Aet according to its true intent. moaning and spivit. That
iz attained v considering not only each Jnclividual word,
or each individual provision sepsrately. bur also by cone
sidering thew in relation te the scope and object of the At
when read as a wholé,  Such a
excludes & strict. marrow . ov
{ndesd held in Reman's caxo,

method
[iteral

ol construceton

constraetion, as was

Congidering this language in the light of the statements
as to the principles of construction and the scope and
purview of the Act veferred to in the decisions last
referred to, it seemod reasorably clear to the learned
Judge that the. purpose the section -was designed to

“effect is o protect porsons in the possession of their

homes, wsed primatily and principally as such. © The

limitation seemed intended to exclude land used solety -
for business purposes whether for farming and market-

gardening or. for commercial or professional businesses.

He continued : :

Neither the forni nor the lauguage is very happy @ indeed.
they may fairly be described as imperfect and clumsy. . But
that ix & vo nsequencs of the language, for very good veasins

having heen largely adortt‘u f"om carlier L;Ilf_(l}\il Aot S ITE
there appears nmhmg in our section or our Act to recjtiive or
indizate that these puinciples should not be appiisd to . An

exammation of the language of = 2 ag originally enacted
confirms what appears to me to be the fair meaning of the
section ax it eXists to-day.  Sihsection (4) of & 2 as originally
cnactedd exprossly exempted from the definition any premises
used by’ the tenant exclusively o principally

purposai, : :

for business

The next contention of counsel for the respendent
was that the word *' premises 7 in s. 2 does not include
an arvea of land such as the 2 acres under consideration
in the present case. The :,ect‘on excindes from the
weaning of dwellinghouse “any land other than the
size of the dwellinghouse or a garden or other premises
in *connection therswith.” The next uestion for
consideration. therefore. was whether that part.of the
2 acres of the tenement which was not the site of the
dwellinghouse fell within the description of =

& Farden
or other premises in connection thavewith.” '

The learned Judge adverted 5 some judicial defini- .
garder 7 to illustrate that the nse
of this word would probably not of itself include all
land which might ordinarily be found used in con-
nection with an ordinary dwelling,
anvthing for sale or business purposes. S0, too, he
added, the word would not- include the ward of a stable,
or the drive leading from u road fs,ont_age_to & garage

not producing
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for a var, or to o shed for a horse-vehicle,  He came
to the conclusion that these considerations point to
the strong probabilitv of the word * premises.’” in the
definition of * dwellinghouse.” being used in a wider

aense, and being eapable of indluding in its meaning

arcas of that kind.  His Honour eontinued :

T sepms to e on a fawr reading of the section in its con-
text. that the word © premises 7 would inchude a horse-paddock
used G confuneting with the house, coptatnly where che horse
was st for pleasure purposes. and a cow- pad dock whore the
produce of e cow was used for domestic purposes, even
though =ome of it were zobd) as well as an entrance drive to
stablos-or paddock.  This view ix strougly confirmed by tle
decisgion ine Seoft v Awasting, (1919) 1227 LT, 285, where the
fearned Judge refers to the crirtilage there under consideration
whiel was uwed for growing frudt trees,

vegetable produce.

&onan sites for fowl-houses and rabbit-sheds and keeping
poultry and rabbits in them as apthy deseribed by the word
Cpremises”T Roo T, Joorefers to the house and adjoining
tand as ~ the =2 and says U Ly my opinion the woerds

WL ended  to apply o pmmisvs directly

(I[)'EHU'E(H(!..UT to the dwellinghouse.”

Hiz Honour sdid that Hmt construetion was borne

oul by the grammatical and Hteral meaning of the clause.
which throughont is refevring to Jand.  Morcover, if
the weael prewdses 7 was intended  foorefer te outs

hofwes only and therefore to their *'tv- it would gram-
maticatly have followed the word 7 dweli mo'houat:’
and the elause would have vead :  the sité of the

dwellinghouse and other premises and o garden in
connection thevewith.,”  But, grammatically, the word

“other ” vefers to garden and so indicates premises
in the mature of land, and is in harmony with the con-
struction of the whole clause.  Sneh a construetion.
too, made the whole clause reasonable and did not
exclude those necessary and nsual adjunets in the form
of land which are commonly found artached to dwellings
for domestic use.  Coming then, to the definition of
the important word © premises,”” the learned’ Judge
guid 1

1t seems to me clear. therefore. hevonsd reasonable doubt
that the wword ' premises " does include land used in these
way® in commection. that is in conjunction with a dwelling-
house.  The facts as found and particularly the keeping of

a cow and pigs shows that originally. and for sorae four years

or-more. the land was used selely for domestic purpeses.  That

has been held to be so.  The faét that it was a " wilderness ™
when let, and that the appellant was in regular employment as

a day labourer on wiages negatives any inference thatv it was

imtended other than for residential purposes. -

Having therefore, that the tenement
was originally © let as a dwellinghouse ™
who had used: it as the horoe of himself and his family,
the general effeet of the judgment of the learned Judge
ix that the 2 acres of land surrounding the d.wellmrrhomt
and used for purposes directiy apputtenant to the
dwellinghouse, being land, comprised
in connectign therewith 7™ within the meaning of the
definition.  The tenement was, therefore, w holl;\ within
the definition of * dwellinghouse.”” The fact that part
of the premises had been used as a market-garden, and
its produce sold, by the tenant did not take the tene-
ment out of the pmtec’uon of the Fair Rents Act, 1936,
because—to use the words of s
Amendment Act, 1942—the apphcatton of the principal
Act to the dwellmtrhouse {as the house, garden, and
2 acres were all within the definition) was not excluded
by reason only of the fact that part of the premises
had heen used for business or trade purposes.

Po STSORTET.

Since the above article was in print, three judg ments
relevant to our subject matter have been given.

NEW ZEALAND LAW JOURNAL

to the appellant’

premises used

6 of the Fair Rents
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* Digellinghouse.” —Whether ~sleeping and ‘baving
meals on premises let for business purposes constitites
them. 2 ** dwellinghouse " was considered 'in Macmillan
and Co., Lid_ v Rees, [1946] 1 All E.R. 675, Premises
were let on- March 24, 1938, with w covenant by the
tenant (c¢l.-2 (5}) that they were not to be used * for
any other purpose than as offices for the tenant’s
business of travel and buving servige.” Tt was pro-
vided that 7 the tenant and her partner mayv however
sleep upon the premises should they so veguire.” It
was proved that the tenant’s partner slept and had
meals on the premlnes,. from the end of March, 1938,
to August 2, 1935 ; but there was no evidence of further
nse ‘as a house or residence.  The judgment of the
Court of Appeal (Scott and Tucker, L.JJ. and Evershed,
J.) is interesting in “its finding whether such user
‘amounted to use of the premises in fact as a dwelling-
house. In the judgment of the Court, at p. 677,18 s
said -

1 =, nio doaht, troae that the acts of sleepiog rpon premises
at night and having meals upon them by day are acts which
miay be described as U oresidential Uoin ebaractor, But the

Cuze of premses as o dwellinghouse = by no means nevessarily
confined to their ase by the tenant for sleeping and eating.
The experience of great ruunbers of Englizhmwen during the
fast six years provides many instances of sleeping and eeting
upon premises which could by no fair use of langunge on that
aceount be deseribed as dwellinghouses.  In ‘other words.
to sleep on particular premises at night, or to have one’s'meals
upon them by day. or both, ought wet ipse focfo to have the
offect in law of muluuw those premises a dwellinghotse 1 noe.
in the light of the facts of Hasbins v. Lewis. [1‘1.)!] 2 K.BL
should the veferenve by Herutton, L.J.. et p. 11, to the Tesi.
dential character. of the act of h}pr\pmgr on the premises in
guestion. be interproted as an authority for =«

contrary
prropositiorn,

As the learned editor of the Reporfs points out, in
some vircumstances sleeping or taking meals on premises:
may be sufficient to take premises cut of the category

of business premises, as In Duke of Rickmond v. Dewar
ang Cadogan Hotel Co., (1921} 33 TL.R. 151, where
rooms were occupied as sleeping apartments. bv the
hotel staff; but, in general, the test is that laid down
in Grmg v. Francis and Campion, Lid.. (1922)38 TLR.
519 : “ What has to be determined as a ouestion of
fact, is what was the real, main, and sabstarntial 'p_urpose
of the premises.”

In another recent judgment. Callan, J., cmphed the
test of the purpose for which the tenant rented a dwelling
of which part was let in reoms as ¢ apartment house :
Ansell v, Clapham (to be r‘eportm'i}, and his Honour
held that as the premises were the tepant’s dwelling-
house from vhe time he entered into posseéssion, they
were, therefore, within the definition of © dwellinghouse ’
in s. 2 of the Fair Rents Act, 1936,

“Let as « sepurate dwelling.”—Whether or not a
tenement was ' let as a dwellinghouse,” at-the time of
its letting, as we have indicated, may be a question of
fact even when the contract besween the parties is
examined. Tn Meek v. Horlock (t0 be reported), the lease

_described the property as * the dwellinghouse ” (giving.
its street number). In fact, it was then an apartment
house wholly subdivided and let to:various subfenants:
Neither at the time of the lefting nor at any time
during the term of the lease did the tenant reside in it.
In his judgmert, Myers, C.J., said that the tenement
~had never been the tenant’s dwellinghouse ; and, in
any event, it did not come within the definition of
* dwellinghouse ™ in s. 2'of the Fair Rents Act, 1936,
because it was not " let as a separate dwellin,” but

as a collection of bepamte dwellings. On both <rr0und:>,
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the tenement accordingly had not the protection of the
statute. "~ - :

On the question of the letting of rooms and the sharing
of others, it was held by the Court of Appeal in Neale
v. Del Seto [1945] 1 Al E.R. 196, that the true test is
whether “ living rooms™ are shared: if they are,
they are not ' part of a house let as a separate dwelling,”
within the meaning of those words in the definition of
* dwellinghouse.”  The question whether there is a
separate letting of part of a tenement, or a sharing of

the whole house, is one of degrec dependent on the
particular agreement, We do not propose here o
carry the matter further, but refer our readers to Neale
v. Del Soto (supra), Sharpe v. Nicholls, [1945] 2 All
E.R. 35; Cole v. Hurris, [19445]1 2 All E.R. 1465 and
the latest case Krauss v. Boyne, {19461 1 All E.R. 543,
in which those several judgments are considered. [t
must be emphasized that these judgments are Inapplic-
able here in view of 5. 5 of the Fair Rents Amendment
Act, 1939, i

SUMMARY OF RECENT JUDGMENTS.

COOX v. DOYLE.

1946, May 3, 28, Vamw, J.

Practice—Injunciion-—Service— Prohibitory Injunction in Generel
Terms—No Personul Service of Order—RKnowledge of Obedience
to ¥t for Secenteen Yewrs—Subsequent Breaches— Vagueness

of Order—Whether leguily effective— Whether Plaintiff entitled
to Writof Attachment against Defendunt. ’

Where a plaintiff has obtained "a prohibitery injunction
sgainst a defendant, it is not necessary to prove persvual service
upon . the latter of the order imposing the prehibition to
enable the plaintiff to issue an sttachment order against the
defendant. Tt is sufficient to prove that notice of the order
reached the defendant. :

Be Tuek, Murch v. Loosermore, [1906] 1 Ch. 602, followed.

Tucker v. Tucker, (19251 G.L.R. 393, distinguished,

Century Insurance Co.. Ltd. v, Lerkin, [19103 1 T, R. 911
fee. Bryent. (1876) 4 Ch.D. 981 Uwnited Telephane Co. v. Dale,
(1884) 25 ChoD. 778 ¢ dvery v. Andrews, {1882) 51 L.J. Ch. 414 ;
and Elliott v, Appletore, (1923) 18 Tas. 1. R, 20 referred to.

BurreMi COURT.  Tiwarn

The plaintiff, a wool-seourer, obtained in 1926, an injunction -

against the defendant restraining himm from wrongly obstructing
or pollating the waters of the Fairlie Stream in any manner so
as to-render them unfit for use or in any way interfering with
the rights of the plaintiff in respect to the natural flow of such
waters. The defendant, although there was no proof of personal

service upon him of the said order, knew of it and obeyed it

for seventeen years. Subsequently. at intervals, despite the
protests of the plaintiff’s solicitors, he reduced and prevented
the natural flow of the water in the stream, causing great in-
convenience, financial loss, and annoyance to the plaintiff.

On en applieation for a writ of attachment against the
defendant,

Held, ordering the issue of such writ, 1. That the order was
not too vague te he legally effective; but, in prohibiting
chstruction and polhaiting, was more specific than it need have
been,

Elliot v. North Eastern Ratheay Co.; (1863) 32 LJJ. Ch. 402 ;
11 E.R. 1055, applied.

Low v. Innes, (1864) ¢ DeG. J. & Sm. 286: 46 ER. 929,
distinguished. )

- 2. That the evidence was clear that the defendant well knew
that the order had been made.

Counsel : M. C. Gresson, for the plaintiff ; 4. D, MeRae, for
the defendant.

Solicitors :  Perry, Hudson, and Gresson, Timaru, for the
plaintiff ; 4. D. MaRae, Timaru, for the defendant.

R. v. VINCENT.
SUPREME Covwt.  Wellington, 1946, June 26. Jorssrtox, J.
Criminal - Law— Restitution of Property—=Stolen Goods—Moneys
in Possession of Accused seized by Police under Search-warrant
before his Avrest on Charge of Theft—Accused Tried and Acquitted
—Moneys, produced as an Exhibié in Hoands of Registrar—
Clagm by Crown as Money Stolen from Post Office—Motion for
Payment to ccused—Courses available to Registrar and Pofice
Crimes Act, 1908, s. 451—Justices of the Peace Act, 1927,
5. 286 (IN—Police Force Act, 1913, s. 32—Code of Civil Pro-
cedure, R, 482,

Where a person is accused of theft and property in his posses-
sion and under his control, suspected of being stolen, is seized
by the Police under a search-warrant, possession of the Polive
becomes possession for the true owners. 1t he is afterwards
acquitted on the charge _of theft, he may, in the absence of

evidence of right or title in any third person. or that his posses-
sion was wrongful., rely on hiz previcus possession, apart frowm
ary further proof of ownership. as entitling him to revover the
said propersy : but, if there is another elaimunt and Lie wishes
to enforce his clair, he must proceed by action.

Field v. Sullivan, {19221 V_ L. T, applied.

Aceused. who was acquitted of breaking amd entering s Post
Office and committing theft, had moneys in bis possession
before his arrest of which the Pulice wndder @ xearch-warrant
took possessivh. At the trial. these monevs were toade an
exhibit for the Crown in supporting its rase, and so same fnto
possession  of the Registrar of the Supremw Court,  On
acguittal, aceused’s counsel asked that the meney should be
repatd to the accused.  The Registrar refused to pay them to
him, on the ground that the Crown had intirgted to him that
it had « claim thereto. .

On motion on bebalf of the acetsed that the Remistear hamd
over the monevs to him.

Held That. where ownership of stolen property s disputad,
the Registrar can either take out an sterplewder sununens to
determine to whom the property should be given. or hand the
property back to the Police. who can relieve themselves of the
question as to the propriety of yiving up possession by apply-
g to a Magistrate nuder s 32 of the Polive Foree Act. 1943,
and obtaining from him an order as to whom the property
should be delivered : if the Uolire fail to obtain such order
and deliver the property to a person who was vot the true
owner, they do'so at their own risk. -

Hinter v. Briheks, (1!)01) 19 Cox C.67, G587, referred fo.

Counselt  Cunningiom, for the Crown:
applicant. ’ )

Solicitors : W. H. Cunninghum, Crown Solivitor, Wellington,
for the Crown ; Herd, Joseph, Robicson, wnd (lphert, Wellington,
for the applicany.

Joveph, {or the

WESTLAND TIMBER EMFPLOYEES UNION OF WORKERS
v. OGILVIE AND C€O., LTD.

Covrr or ArBrrraTiox, Greymouth. 1946, May 50, T'y~paLr,

Industrial Goncilintion and Arbitral’.
Inconsistency—Workers under Fo 22 Wayes
to be * paid dn full ‘@ not more (o ity inferealy e
Test. of Inconsistency of Awurd 50 S Fuctories Hef.
162122, 5. 21 (3), 32 () {d).

The test to be applied to ascertain whether any provision of
‘an award 15 inconsistent with a statute is to examine whether
it is possible to obey the direction of the award without
infringing in any way the direction of the statute. If it
possible ¢ do so, there is no inconsistency.

Inspector of Awards v. Wairarape Farmers” Co-operative
Assoctation, Lid., {1912) 13 Bk. of Awards 187, followed.

Wellington.  District  Hotel, Clubs, Restaurent Workers In-
dustrial Union of Werkers v. MeKay, [1920]) NZ.L.R. 675 ;
21 Bk. of Awards 1875, and In re Otago und Sowtldand Bricik.
Tile, and Pottery Makery’ dward, {1930] N.Z.L.R. 321: 10 Bk,
of Awards 127, referred to. ’

Aweverd - Ntrtute—--

=

Applying this. test, a clause in an award providing that
““wages shall be paid in full at not wore than fortnightly
intervals,” is not inconsistent with s. 21 or s, 32 of the Factories
Act, 1921-22, whether or not the worlkers are employed in a
factory within the meaning of that statute.

Solicitors : Joyce and Teaylor, Greymouth, for the plaintiff ;
Hawnnan and Seddon Greymouth, for the defendant.
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THE NEW CHIEF JUSTICE.

Appointment of Mr. H. F. OLeary, K.C.

New Zealand has been  fortunate in | its
Justices.  That exalted office has been held in
succession by men of greas learning - great experie-
ence, and great industryv. Now the mantle falls on
Mr. H. F. O'Leary, K.C.. who brings to.the discharge
of the duties of his e
office his knowledge
of the law and wide
experience of Courts
and. men, an ability
to get things done,
and a sense of humour,
an essential ingredient
of a judicial mind.
For long, one of the.
leaders of the Bar, -
for long, as President .
of the New Zealand
Law Society, the ack-
knowledged head of .
the profession, and for -
longer still one of its.
most popular members
he brings to the dis-
charge of hiz higher
duties, gifts which fit
him. as the seventh
Chief Justice of New
Zealand, to sustain
the dignity of his high
office and add Iustre
to the Supreme Court .-
Bench.

There can be little |
doubt that the ap-~
‘pointment will receive
the loyval support of ' §
the legal profession.
There was probably
no single practitioner
more widely koown -
amongst his profes-
siomal brethren
throughout the Do-

minion ; this being
largely due to the -
gservices which over

many years he rend-
ered to the profession
ag a whole, to the
prominence which he achieved in the councils of the
profession, and to his Presidency over the two most
recent legal conferences. He used to say himself that
the Law Society was his hobby. He now suffers the
loss of this hobby, and the profession the loss of a
President, whose industry, efficiency, and devotion to
the interests of the profession, leave all its members
under a debt of gratitude to him. :

The new Chief Justice was born in Blenheim, in 1836,
being a son of Mr. Humphrey (FLeary, later a well-

Chief -

Tue Hox. H. F. O'LEary,
CHIEF JUSTICE.

known and highly respected resident of Masterton,
whe died in 1934, Having removed to Masterton with’
his family at an early age, Mr. H. F. O’Leary was
edueated at St. Pairick’s School and the Public School
in that town. He won an Education Board Scholarship
: in 1899, and obtained
hiz secondary educa-
sion  at  Wellington
College. :
During his -years at
Victoria - College, the
versatility of the new
Chief Justice wag no
less marked than his
popularity . with his
fellow-students. His
active. interest in the
athletic and social life
. of the College is shown -
by. the fact that he
wasg - secretary, mem-
ber of the executive,
.. and President of the
- Students’ Association. -
As a fluent and enga- -
ging speaker, with a
charm’ of style. that
- was all his own, Mr.
O’Leary scon made
history in the debating
field. He won the
Union Prize; and as
a representative at the
University = Tourna-
ment held in Auck-
land, in 1907, opened
for Vietoria, with Pro-
fessor B. E. Murphy,
as he now is, as reply
speaker. They secured
the Joynt Scroll in
% masterly manner.
~ Probably no -better-
balanced
ever taken the plat-
— " form at an inter-Uni-
- Spemier Dighy Photo versity debate in this
' country. The pleasant
. opener and the cut- .
tingly analytical and subacid fervour of his companion -
provided in the one team all the weapons of debate.
Tn 1906 Mr. O'Lesry won the Plunket medal for oratory,
his. subject being *“ Lord Nelson.” -

Mr. O'Leary was a member of the Victoria College
first fifteen, of which he was captain, and of the fi_rst.
eleven. He represented the New Zealand University
at football at Sydney in 1908, and was captain of the

gide; and again secured his ©* blue ” against the Aus-

tralian Universities in New Zealand in 1900, He gradu-

team has -

oratorical style of the .



202 NEW ZEALAND

LAW JOURNAL August 20, 1946

atedd Bachelor of Laws in 1908,
Clay Patch will rememyher other details of the prominent
part taken at Victoria College. not hecause he sought
offices and honours, but because his ability and popu-
larity destined him for them, in days when, to a guote
a capping song of those days, ~ O'Leary, plump and
cheery, was the Coll.’s bright star.”

The newly appointed Chief Justice commenced
work in the office of Mr. P. Levi, Wellington, and con-
tinued with him when he amalgamated his practice
with that of Mr. T.

- Wilford and Levi. Admitted as barrister and solicitor
in 1908, Mr. O’Leary commenced practice in 1910, at
Weilington, in partnership with Mr. F. P. Kelly, now
of Messrs. Keily and McNeil, Hastings. Mr. Kelly
later went to Hastings, and Mr. O'Leary remained in
practice on his own account until 1919, when he had
worked up a good common-law connection, being usually
oceupied on the criminal and divorce side. He was then
invited to-join the firm of Messrs. Bell, Guily, Bell and
Myers as a partner. The inclusion of Mr. O'Leary in
that firm, which eventually became Messrs. Bell, Gully,
MacKenzie, and O'Learv, enabled the other partners
to seeure a continuity of their common-law work on
the retirement of Mr. Myers (until recently the Chief
Justice) on his receiving the patent of I\Jnn Counsel.
Mr. O'Leary received yreater scope for his forensic ability,
with the "added advantage of daily  assoctation with
older, experienced, and distinguished counsel. — In jury
cages, his professional brethred considered that he was

. favoured of the gods ¢ for nine years he had unbroken
suceess at the criminal Bar, not only in Wellington,
but further afield, in practically all of the circuit towns
of the Wellington and neighbouring Judicial Districts.

The new Chief Justice has been interested in Law
“Society affairs since 1918, when he became a member
“of the Council of the Wellington District Law Society.
At varicus times, he was an ordinary member, Treasurer,
Vice-President, and President. - In 1921 he became a

- Students of The Oid .

M. Wilford and formed the firm of

member of the Council of the New Zealand Law Society ;
since then he has served continucusly, as a member
representing’ the District in which he practised or as
a representative of other Districts. In April, 1933, he
was elected President of the New Zealand Law Society.
and retainied that office until his appointment as Chief
Justice, this being easily a record term. He was a mem-
ber of the Council of Law Reporting from 1929 to 1933.
He has been chairman of the Disciplinary Committee
since its inception.

The new Chief Justice is the second Old Boy of Wel-
lington College and the first graduvate of Victoria
University College 1o be elected to the highest office in
the Judiciary. Since 1934 he has been a member of the
Vigtoria University College Council, and during the
war-years, and until about a month ago, was ¢"airman
of that body. He also served on the Senate of the
University of New Zealand. :

During -the “war he acted as chairman of the War
Pensions Appeal Board ; was one of the tribunals to

“determine “the employment and financial adjustments

of conscientious ohjectors to war service : and chairman
of the commission appointed to report on the recom-
mendations regarding the fire-services of the Dominion
in the light of recommendations made to the Govern-
ment by a special officer from the Home Office, London.

Perhaps 1t is not just coincidence that the legal firn

~which nurtured the Chief Justice who has just retired,

nurtured also the Chief Justice now appointed : for
both these men were fortunate. in their ewrly davs,
m having the tutelage and inspiration of Nir Franeis
Bell, the. man, who has been described by those best
quahf}ed to speak, as the greatest lawver of them all.

In entering upon  his high office, the profesalon
throughout the Dorminion w 1\hes the new Chief Justice
suceess and happiness, and looks forward with confidence
to his maintenance of the high standards set by his
l‘redecenuor\ dn the admmlstmtmn of justice with
firmness, imepartiality, and courtesy,

RT. HON. SIR MICHEAL MYERS.

The Prime Minister’s Tribute To His Services.

On the eve of the appointment of the new Chief

Justice, the Prime Minister sent a letter to Sir Michael
- Myers conveying to him the Government’s high apprecia-
tion of his services during his long term of office as Chief
Justice, on $he occasions he acted as Administrator of
the Government during absences of the Governor-
General, and for his contribution to the United Nations
Committee of Jurists at Washington this vear, and
subsequently at the TUnited Nations Conference in
San Francisco.

The text of the letter is as follows (—

* My dear Sir Michael,—His Excellency the Governor-
General ‘has advised me of his concurrence in your
relinquishment of office as Chief Justice of New Zealand
as from July 31. 1946, Your retirement on that date
iz in accordance with the wish you expressed in vour
letter to me of July 8. Formal notice of vour reulrement
appea,rs in this week’s Gazette. '

“In advising you of his Excellency s forma.[ con-

currence I desire to avail myself of the opportunity of
cdonveying to you the high appreciation of the Govern-
ment for the services you have so ably and faithfully

tendered to the Dominion during vour long term of
ffice. With regard to your Judlcial duties | need not
add to the well-merited tributes paid to yvon by the
Soticitor-General (who spoke on behalf of my colleague
the Attorney General) and by the Bar. at a ~1ttm: of
the 5upreme Court in Wellington last weel, on the eve

of your refirement, other than t0 say that the senti-
ments so ordially expressed are fully shared by the
Government,

“ With regard to administrative duties when acting
as Administrator of the Government, during absences
of the Governor-General, 1 shall ever have in mind the
helpful and dignified manner in whick these have been
carned out.

1 feel impelled to refer also to the most valuable
c*ontr1but10n made by you as the representative of New
Zealand at- the United Nations Committee of Jurists
held in Washington during 1945, and subsequentlv at
1l1e San Francisco Conference.

“ On behalf of the Government,
wish both you and Lady M
and happiness.”

and personally, 1
Myers many vears of health
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. REFRESHER COURSE.—4 o

TRUSTEES.

Developments sinee 1939.

By J. G. Hamrron, LL. M.

The points which come within the scope of this article
arise out of two statutory provisions which affect the
perpetuities rule, and numerous reported cases

There have been no regulations dealing with -the

gubject. A Bill which is before Parliament fore-
shadows statutory powers of maintenance and advanee-
nmient on the lines of the English provisions and an

increase of the power of the Court to authorize dealings”

with property subject to the Settled Land Act, 1908,

The matters which deserve m‘eht;idn are classified
under headings as set cut below.

Lecanrry or OBFECT.

(@) Perpetuities—Section 6 of the Law Reform Act,

1944, provides that, in the case of instruments coining
into operation after the passing of the Act, where abso-
lute vesting is made to depend on the attainment by
a beneficiary of an age exceeding twenty-one years
and the gift is thereby rendered void for remoteness
under the general rule, the gift ¢hall take effect as if the
absolute vesting had -beer: made to depend on the
beneficiary attaining the age of twenty-one years.

A concealed difficnlty arises in connection with the
Statutory Trusts set out in s. 7 of the Administration
Amendment Act, 1944, which delay the vesting of the
shares of infant next-of-kin until they attain the age
of twenty-one vears. It is common practice to provide
in & will or settlement for ap ultimate limitation in
favour of next-of-kin sscertained in accordance with the
Act. Such a provision is satisfactory when the limitagion
takes effect during lives In being or immediately on
the death of o life in being ; but, where this is not the
case, the perpetuities rule will be infringed unless words

are inserfed vesting contingent interests of ~infants

within twenty-one years of a life in being.

‘Fhe prineciple that for the purposes of the perpetuities
rule regard must be paid to possible events, is illustratea
by the case of Re Engels, National Provincial Bank, Ltd.

v. Mayer, [1943] 1 All E.R. 506, where a gift over '

* after the termination of the present war ™ was held
void upon the ground that at the inception of the trust
it could not be said with certainty that the war would
be over within the period allowed for vesting.

The previous practice when seeking to prolong the

operation of trusts was to provide for the interests to-

continue during the lives of all descendants of Queen
Victoria living at a specified date and twenty-one years
thereafter. These descendants are now numerous and
it is becoming increasingly difficult to ascertain with
certainty which of these are living from time to.time.
The case of Re Leverhulme, Cooper v. Leverhulme (No. 2)),
{1943] 2 All E.R. 274, shows that although the Courts
are still prepared to uphold such provisions where they

arise under older instruments it is now advisable to

choose the descendants of a later monarch so as- to

avoid uncertainty. _ ’

. In Re Prait's Settlement: Trusts, McCullum v. Phapps-
Hornby, {1943] 2 All ER. 458, it was held that an

“to show . that testator

dbsolute gift followed by a gift over was not defeated,
if the gift over was void for remoteness. Similarly
Re Spuzéll's Will Trusts, Spitzell v. Spetzell, [1939]
2 All E.R. 266, a forfeisure provision nat limited to
take effect within the period was held void. . In [a re

Johnson's Séttlement Trusts, MeClure v. Johnson, 11943}

2 ALl E.R: 499, a discretion given fo trustees to raise
capital to supply a deficiency in income on s con-
tingency which might never oceur or might be oo re-
moie was held void as infringing the rule agalnst per-
petuities.  This case lustrates, also, the wellknown
ruie that a gift over, following a gift which is defeated
by thu pérpetuities rvale, is alse void. In Public -
Trustee v. Nolgn, (1943) 43 NS W. SR, 168, & discre-
tion. exercisable at a time beyonst the period allowed
for vesting was held void.

(6) Trusts for the Upkeep of «  Tomb—Testators
repeatedly’ show a- desire to provide for the uwpkeep
of ‘their graves in perpetuity ; and thiz s comrivnly
done by making a gift of income to a charity, and pro-
viding that if the charity failse to care for the gruve
there shall be a gift over to ancther charty. In
Re Dalziel, Midland Bank Exdewtor and Trustce Co.; Lid.
v. St Bartholomew’s Hospital (Governors), 118437 2 Al
ER. 686, a trust of this nature failed becaose part
of the property given was charged with & liability o
pay for the upkeep of the tomb, and was, therefore,
subject to a perpetnal trust for a non.charitable purpose,

In fu rve Filshie, Raymond v. Butcher, {1030} N.Z L. R.
91, a will provided for the residue of an cstate ¢ be
expended I erécting, - comstructing and keeping In
repair suitable kerbing and headstones over the graves
of testratrix and other named persons. It was held
that, to the extent to which the trust rvelated to the
maintenance of the kerbing and headstones, it was
void as infringing the rule against perpetuitios and shat
the trust for their erection and coustruction could be
severed from that for their maintenance and was
vadid. :

Re Budge, Ex wavie Pascos, {1942] N.ZLR. 350,
is authority that a provision for the temporary mainten-
ance of a tomb ie valid if it does not infringe the rule
against perpetuities, and that, where the amount: to
be expended is small and shere is nothing in the wili
contemplated  maintenance
beyond the pertod:-allowed, the failure to fix a period

“will- not cause the Court to infer a breach of the rule.

(¢} Public Policy.—In Re Caborie, Hodge v. Smith,
119431 2 All ER. 7, a will- provided for an absolute
aift to a son, if, after testatrix’s death; bis wite should
die or his marriage be otherwise terminated. It was
Leld that this provision was designed or tended to .
encourage an invasion of the sanctity of the marriage
bond, and was therefore void as being against public
policy. The cases on this aspect of the law are difficuit *
to reconcile. T o

In In re Fry, Reynolds v. Denne, [1945] 2 All E.R.
205, the Court bad to consider a condition attached
to-a gift to a woman that she should use the same
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surname both during spinsterhood and after niarriage.
1t held that the use of different swmames by hushand
and wife would produve conseyueuces so undesirable
that a clause obliging a female beneficiary to bear a
-prescribed surname while married must be regarded as
inoperative on the grounds of public poliey.

Tuk NECESSITY FOR CERTAINITY.

It is well established that a settlor when creating a
trust moust indicate with certainty the trust properiy,
the beneficiaries, the purposes of the trust, and the con-
ditions onder which 1t 1 to opersie.  In Clayion v.
Ramsden, [1943] 1 All B R. 16, the House of Lords
had to construe a will setiling a share on a daughter on
terms which provided that her interest should cesse
if she should at any time after testator’s death marry
a person not * of Jewish parentage and of the Jewish
faith.”  The condition was held void for uncertainty
because the words “ Jewish faith ™ did not make i
ciear whether the parents must be of the Jewish race
or of the Jewish faith and because the Court feit ua-
certainty as to the extent 1o which it would be neces.
sary for a person ty accept all the tenets and observe
~all the rales of practice prescribed by the Jewish
religion before he could be said to he of the Jewish
taith. It was held, also, that uncertainty as to the
meaning of either of these terms would have been
fatal to the validity of the trust. :

" Following this decision, the Courts in New Zealand
have held void for uncertainty conditions as to educa-
tion in the Protestant faith, adherence to the Protestant
religion. and adherence to the Church of England :
In re Lockie, Guardion, Trust, and Executors Co. of New
Zealond, Lid. v, Gray, (1445} NZL.R. 230, and In re
Biggs, Public Trustee v. Schunedder, (10431 N.Z.L.R. 303.
Notwithstanding these decisions, it is probably still
permissible to attach conditions relating to religion,
but they are not viewed with favour by the Courts
and great care must be taken in framing them so as to
avold uncertainty. . This can sometimes be done by
specifying overt acts upen the happening of which the
gift: over is to operste.

In Foore Wright, Hilbery v. Grewitle, (1941) 192 LT
204, there was a gift to & grandson ~ If he does not
drink.” The Court, affer holding this condition to be
repugnant in the. sense that it was designed to cut
down an absolute gift, expressed doubt as to whether
the coudition was sufficiently certain to be given any
effecs. '

In Re Purrott’'s Will Trusts, Cox v. Parroti, [1946]
I All E.R. 321, a condition that a legatee should by
deed poll assume a differens Cliristian name was held
void for impossibility, because a Christian nam > canuot
be altered by deed poll, and for uncertainty because
there was no indicabion as to what testator meant by
" assume.”

In. Be Hegne, Hains v, Biders Trusice and Exeocutor
Co., Lid., [1942) 5.AB.R. 172, a condition subsequent
providing that a beneficiary should forfeit a gift, if,
by his habits or mode of living or for any other reason,
he should be deemed by the frustes to be unfit o
manage the estate, was held void for uncertainty.

In Parker v. Westhy, [1641] St. R. Qd. 47, the masron
of the B.AF.8. hospital at Brisbane resigned and went
to Sydney whence she wrote a letter to a nursing sister
at the hospital enclosing a lottery ticket in the name
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"BAFRS. Staff” and saving thab the ticket was
“for yvou and 5. and the givls.” The ticket won first
prize, and it was held that owing to nncertainty as to
which members of the staff were intended to beunefit
the -frust failed ; and there was a resulting trust in
favour of the donor.

STRICT SETTLEMENTS : FORFEITURE PROVISIONS,

In protective trasts, i is common practice to provide
for payment of income to a beneficiary until he does or
attempts to do or saffers any act or thing, or until
aily event happens wherelry the income becomes payable
to ancther person, and to give the trustees diseretionary
powers to provide for the maintenance of the beneficiary
after he has forfeited his life interest. During the war
vears questions have arisen as to whether there was a
forfeiture : (@) When income became pavable to the
Custodian of Enemy Property : Re Hall, Public Trustee
v. Montgomeiy, [1843] 2 All E.R. 753, Re Wittie,
Reynolds v. King Bdward’s Hospital Fund, [1944]
b all E.R. 383, and Re Rorris, Cope v. Hvans, [1945]
P AL ELR. 7020 () When a receiver was appointed
under the Lunacy Aet: Re Custance’s Setflements and
Will T'rusts, [1945] W.ONU 175, (0) As a result of legisla-
tion : Re Viscount Furness, Wilson v. Kenmare, [1944)]
P AN E.R. 375, Tue decisions show that it is necessary
to scrutinize the clause and study the intention in
each case.

SecrET TRUSTS.

Where 2 testator is induced to make a gift in his will-
in reliance on a clear promise by the donee that a trust
will be executed in favour of certoin named perscns,
the Court will enforce the douse to carry out the trust
s0 as to preveut fraud.  In Ee Uooper, Le Neve Foster

v, Nationgl Provineial Bark, Ltd., [1939] 3 All E.R. 5806,

a testator by his will gave £5000 by way of secret
trust to trustees to whom he communicated the tvusts
before he executed the will. . ese  frusts were
acquiesced in by the trusiecs. By a later testamentary
document the testator purported to cancel the earlier
wilil, and provided that * the sum of £5,600 begueashed
to my trussees in the will now cancelled is to be in-
vreased to £16,000, they knowing my wishes regarding
that sum.” The iucreased bequest was never com-
municated to the trustees by the wstator in hiy lifetime
and it was held that the gift of the additional £5,000
failed. _

In Shenton v. Tyler, (19381 4 Al ER. 501, it was
held that the common-law rule of evidence that com.
munications between a wife and husband during the
marriage are privileged extends equally -to a widow
after or hushand’s death, and she cannot be compelled
to give evidence as to communications which, if estab-
iished, might cause a gift to her to bevome subject to a
gecret trust.

To Willivns v. Commissioner of Stomp Duties, [FM3]
N.Z.L.R. 88, the Court hel! that the Coramissioner of
Stamp Duties is bound to give full recognition to
secret frusts when assessing death daties. |

PrECATORY TRUSTS,

Difficulties repeatedly arise as to whether precatory
wordls expressive of a donor’s request, recommendation,
desire, hope or confidence are strong cnough to create
a trust.  These cases depend on the intention o be
gushered from the words used and the general context in
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each case. In the following instances it was held that
there was no trust: Re Johnson, Puilic Trustee v,
Cadvert, (193972 All ER. 458, where a home-made wiil
contained a request that a donee leave property to
certain persons: Re Turner, Queensland Trustees, Ltd.
v. Furner, 119421 8t. R, Qd. 223, where the words were
1 would strongly advise my trustees to sell”™; and
McePhee v, Swunders. (1840) 57 NBSW. WX, 107,
where theps was an expression of wish and desire.

in T ve: Bewher, 19391 SLAR R 438, words of destre
were held in the context to create a trust.

Duties oF TRUSTEE.

There have been several useful cases on this branch
of the subject. v Tn se Belf, Perpetual Trustees Estate
and Agency Co. of New Zeoland, Lid. v, Bell, [1940]
NZ.LER. 15, trustees, who had voting rights in respect
of shares, sought the uirection of the Court as to how
they should exercize them on a resolution affecting
the rights of life tenants and remaindermen so as to
discharge their duty of impartiality. They were directed
that. there was o imperative duty on them to vote
either for or agatnst the resolution. and that so long
as thev exercized their diseretion to do one or the other
bong fide they would fulfil their duty as trustees,  The
Court gave the trustees o lead in the matter without
binding them and the case illustrates the usefulness of
trustees seeling the divevtion of the Court on difficult
fuestions.

b the Austvalian case of Cordon v, dustralinn and
New Zeabead Theatves, Lad., (19407 40 N85 W, 8.1, 512,
it was held that a person who occupies a ﬂ'dncial\
position i relation to a power is free to exereise it as
he pleases provided he does not act mala fide . that the
prima facig presumption is in favour of bona fides, and
that the person who alleged male fides must prove it.

In another Australian case Re Morish, {1939 S.ASR
305, a will contained a trust for conversion and gave
power to postpone. The trustees obtained Court
anthority to carry on.a business for a fixed term, and
after the expiration of the term they carried on the
business without authority for a further ten vears,
during seven of which losses were incurred. It was
held that it was not necessarily the duty’ of the trustees
to stop the carrving on of the business immediately
on the expiration of the term fixed by the Court Order ;
that after the expiration of the ferm it was their duty
to endeavour to sell and a reasonable time only could
be allowed to them for that purpose: and that they
had not acted reasonably in the interests of the bene-
ficlaries in carrying on the business, and ought not to
be excuged for the breach of trust in omitting to obtain
the directions of the Court.

A trustee must not derive a profit from his office.
in cases thercfore where he is appointed a Director in
a Company by reason of being the holder of shares
belonging to a trust estate he iz bound to account to
the trost estate for remuneration which he receives as
Director o Re Macddam, Dallow . Codd, [1946] L Ch. 73,
and Jnr ve Sharp, Union Trustee Co. of Australic, Lid.
v. Blair. {1944] A L.R. 343,

In Re Kay's Settlement, Broudbent v. MoeNab, {1939]
1 All E.R. 243, trustees sought the directions of the
Court as to whether they ought to enforce a covenant

to settle after acquired property in favour of volunteers

where the settlor was unwilling to comply with the
covenant. The Court ruled.that, as the volunteers

had no right to enforce the covenant themselves, the

trustees should ‘be dirécted not to take any procecdings
to do sg.
POWERS OF TRUSTEES.

In re W. and R. Holwmes and Cosmopobiter Press,
Limited's Contract, {19431 2 All E.R. 718, shows that a
power of sale given to the trustees of a will is exercisable
anly during the period before the beneficial intecests
are ascertained and vested or at most within-a reason-
able time thereafter.

In Re Pradt, Borvewe v MeCarthy, 1194312 AIVE. l’ 375.
it was held that umlu the English Act trmte(s had
power to sell specific shares which had been. settied,
and to mvest the proceeds in investments authorized
by law. -

Under s, 81 of the Statutes Amendment Act, 1936,
the Court is given wide powers to authorize dealings
with trust property. In fn o»e Fell (19407 N A LR,
552, it was held that the Court has jurisdiction under
the section to order a sale of realiv even if this is pro-
hibited by the testator  In In re Bayly, Birnie v.
Bayly, 11944] N Z. LR, 568, it was held that the scetion
gave the Court power to authorize trustees for the sake
of the reputation of the family and the estate of the
deceased to make donations and gifts o charitable
and local organizations up to a fixed wmount per annum.
In Re Harvey, Westmnstor Bank, Lid. v. Askwith,
[1941] 3 AILE.R. 2584, the Court invoked the eorrespond-
g Fnglish section for the purpose of piving trustees

power to biend funds held for identical charitable pur-

poses under the wills of two sistoes,

in In re Puatterson, Perpetia] Ezeeators and. Trusters
Assopciation of Awstralic. Ltd., v Patterson, - [ 1941]
V.L.R. 233, it was held that a statutory power to apply
for advancement and benefit’ may extend o the
making of payments for education, but does not extend
to payments for maintenance.

APPOINTMEXNT OF TRUSTEEs. -

In ve HW., [1942] N ZL.R. 462, is authority that
the Court has power under s. 3 of the Trustee Act,
1808, to make a vesting order of imter alit mortgages
under the Land Transfer Act. 1915, of which 4he
registered. proprietor is a trustee who has becime a
mental defective.

In In re Boothmen, [19391 N7, L R. 8BGO, it was held
that a trusteé who iz absent from New Zealand for
twelve months hut before his departure. appoints a
delerate under 5. 104 of the TFrustee Act, 1008, does
not > remain out of New Zealand " within the meaning
of s. T of that Act; also that the absence abroad for
more than a year even though he has appointed a
delegate, and the nature and extent of that absence are
relevant factors for consideration by the Court in dealing,
with an application’ nnder =. 4} of the Trustee Act.
1808, to remove such ahsent trustee from bis tr ustec-
ship.

" The Court has }'uri:-.sdict.ion to.displace a trustee against

his will and appoint a new trustee in substitution for
him : Re Hendersom, Henderson v. Henderson, [1940]
3 Al ER. 295,

In Re Parsons’  Sefilernent. Barnsdale v. Parsons;
[1940] 4 All E.R. 65, an infant who ‘was given power. to
appoint new trustees exercised the power during his
minority in a manner detrimental to his interests.
It was held that the appointment was ot valid and
did not hind him.  In He May's Will Trusts, May and
Stanford v. Burch, [19417 Ch. 109, the Court appointed
4 new trustec to ‘take the place of one in German-
oocupled territory. : -
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lN YOUR ARMCHAIR-—-AND MINE

By HLR}BLF\

Change and Decay.—In 201 Law Times, 16, \[1,
Gilchrist Alexander in a fiftv.years retrospect of the
English Bar refers to the enormous amount of inter-
locutory work that used to be done. What waz known
as the Bear Garden * seethed with iife and motion/
TDozens of counsel and solicitors, he says, congregated
round the doors of the Masters or a Judge in Chambers
and -there was much jockeving for position amongst
the barristers’ clecks. In one day in the Commercial
Court, that wellknown counsel and witiy raconteur
“Theo " Mathew would exhibit proudly a list of forty
summonses for disposal before his father Mathew, .J.;
and Willes Chitty sometimes had twenty or thirty
summonses in one day that required his attention.
(Other matters upon which Mr. Alexander comments
in his interesting review are the virtual disappearance
of the P: Ll‘hdmell'{,dl'\‘ Bar twhere leaders, with fourteen
or fifteer, Committees sitting at one time, made fabidous
incomes) the huge increase in divorce business in-
volving congestlon ln the Courts; deiemted legislation,
Tord Hewm'tb S new de-pot1\m ml\mw the most
significant departure from the old Leglmo . the faithful
body of silks prepared to {mispoae of the many common
jury cases ab an average of Tien and two L the
excellent lunches .in Hall for 1s. 1d. and the dinnevs,
including wine. for 2s.; and the custom of sessions
in Courts on Saturdays sometimes tl 2 pom. The last
will strike the younger generation as dreadful and
barbarie. Indeed, are we not rapidly approaching the
time when Saturday legal work of any description
rmay hring us within the term infamous conduct
and involve our shame-faced appearance belore rlw
Bisciplinary Committee

0dds and Ends.—An interesting problem arvose last
month in Bogland in Progerty Holding Co., Ll v.
Mescheff. uander the Rent and  Mortgage Interest
Restriction Act, 1923, s. 10, which provides, tnfer alin,
that a dwelling is ot LDnt‘l‘O‘l ed it beno fide fet at a
rent which includes payment in respect of furniture
providing that the payments attributable to the usc
of furniture form a substantial portion of the whele
rent. There, the Court had to determine whether
linoleum, a kitchen cabinet. a refrigerator and a fitted

‘bedroom cabinet with mirrors. provided by the lund-
as wdlevstood

22

lords, fell within the word ** furnituve
to-day, particularly as the fittings were to some degrow
fixed to the premises. At present prices, a value of
£200 wag placed upon these fittings and 15 per cent.

. of that sum—i.e. £30, was {ound to be fairly attributable

to them. The rent of the {lat came to £275 amnuelly.
In these circumstances, Henn Collins, .J., held that
£30 was “ a substantial portion of the whole vent ™
and that the premises were, in consequence, non-
controlled. The decision is regarded as one of far-
reaching importance since an astu.te fandlord by in-
sisting wpon installing a few accessories could thus
qaxampt his premises from rent restriction; and the
Minister of Health has been asked to take steps to give
adequate protection to the large number of tcﬂama
whom the decision must affect. 1f the Minister is

receptive to group presaure—and the wotion is not
far-fetched—then Maischeff's case will join the many
which enjoy only a ')utteu‘lv duration in this regula-
tion-ridden age.

The Wicked Magistrate.—The Lenign blessings of the
Bench are cceasionally conferred upon some barrister-—
{r.g., upon walver of costs which he knows his clients
could never recover), but it is rare for a solicitor to
recuive such encomiume.  This deficiency has now
been repsived by Tucker, LJ., who was appointed last
February to inguive into and report upon the circum-
stances surronnding the hearing of a possession case
by some Yorkshire Justices. [t seems that the chairman
wanted to obtain possession from a former groom whose
reteption of the premises had no merits, and, in order
to insure that he obtained a warrant of ejectment.
he had cansed & special Court to be summoned for his
pe rsonal convenience and then had taken a particular
Justice (who had not sat regalarly since 1942), and
invited him to st as he feared that one of the Jllbtl(:e'\
summened might be adverse to him. At the inguiry,
the chaivman, & justice of the peace for twenty-six
veurs and w chairman of his Bewnch for ten, answered
awkward questions by asserting . © It never entered
my head "—a proposition that was accepted, but
declared as indicative of a lamentable mentality. * In
my view,” snid Tucker, L.f, “a Magistrate, so far
from using his position to further his own private
convenicuee, shoukl be prepared to put up with a greater
degree of luconvenience than an ordinary libigant if
there iz any danger of conflict between his rights as an
ordinary eitizen and his position as a Justice of the
peace.””  Awl what of the solicitor mentioned at the
beginning of this tale of woe ¥ Well, he is the fellow
wlro blew the gaff,  His 1ordwh3p congratnlated him
on the conrage of his action in reportine the matter to
the Homé Office.  As one who practised before that
particular Bench, such 2 course must have been very
distusteiul to him, bat he had been prompied only by
a sense of duty and o zealows regard for the proper
administration of justice, awrd he had rendered a public
SOTVICe. .

From My Note-bookh.-—The law, precisely because it
is not an exact sclence, 1s o most exacting profession,
and vou will find its.practitioners driven to do other

things *pre*f‘(-mhh illegal—to preserve their state of
mind.—i3. L. Hine (Confresions of an  Uncommen

Antornes).

To be wholly devoted to some intellectual exercise
is to have succeeded in life : and perhaps only in law
arcd the higher mathematics may this devotion be
maintained, suffice to itself without reaction, and find
continual rewards without exeitement.” —R. L. Steven-
son {Weir of Hermiston).

“ Fox-hunting was once characterised by Oscar
Wilde as the pursuit of the inedible by the ineffable.
Tf Wilde weve gtill alive he might have said of requisi-
tioning, as practised in these days of peace, that it is
tne pursuit of the uninhabited by the uninhibited

. .. And the tragedy of it is that all this bustling
interference with puvate Hberties, while causing anxiety
bitterness and fear amongst many people, contributes

almest nothing to the solution of the housing problem.”
—E. B. Gillett, Pr (wdowt of the Chatteved ‘-vurveyors
Institution., .
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LAND SALES COU RT.

Summary of Judgments.

The summarized judgments of the Lands Rales Cowrt, which appear as under, are published for the general informa.-
tion and assistance of praomtlorzer-. They ars not intended to be treated as reports of judgments binding on the Court

each one of which must be considered on its own particular facts.

The reasons for the Court’s

conclusions in any one apncal rary, however, be found to be of use a8 a guide to the presentation of a future appeal, and

!
1
!
f in {uture applications,
i
] as an indication of the Courd's

No. T7--80 1o MeP.

Rural Land.o Ten-gere Arec withiv Borough-—Whether Suitable
or  Adaptable o Settlement of  Dhischarged  Servicemen- - Basic
Value— Whether drew an Eeonomdc Urit—Metfand of Veluotion- -
™ Settlement - Productice i'n!w’ U Rerpicemen”s Setfteniend avd
Land Nales Aet, 7943, =0 31, ” Amendment Ack “J- .. T7.

Appeal again an order under s, 51 of the Servivemen’s Settle-
et amd Lend Sales Act, .1'!4.». The fand s farme-l .md but.
wotkd not provide a living for its owners. The grounds of dppeal
wore as follows o — )

{1} That. Lecause the land would wel provide a livieg. it is
not  Csuitable or adaptable  for th(‘. sottlement of o dis-
vharged serviceoa.” :

(2} That the starting poim, mui the only starting point in
ascertaining the busic value of ™ farmdend ¥ i productive
value i tering of £, 33 1 That. as the land s not an ~eronomiv
unit,”’ it has no productive value within the meaning of that
section, and accordingly the Act cannet apply becawse no pro-
duective value van be fixed upon which 1o base a basic value.

{3y That the em;mc“umn by the Crown for an order under
= 51 has resubted] in undue delay and undue hardship 1o the
puu"mwl‘ :

Tie parties agreed on the tollowing stadement of faers: -

1. That the pjupo"t\ affretind by

I acres 3 rood 1% poles situared a wile aned g hadf fron the centee:

af Pukekobe. 1 has ou itoa ville tvpe dwelling some thirey

vears old, at the preseat thne in need of considerable repeairs.

cmd also o nwber of outhulidings, At the present
2 aeves are in fallow and 8 acres in Ught pasture.

That the land i farm-land

of I-h{-!

thix application consisis of

tiyne

swithin the meaning of s 31
Servicemen's Sertlemwent and Lad Sales Aot
3. That the property iy what 8 commonly Kiows &s an
*uneconomic unit.” in tlmr i w valuatin of the land were
1ade in tering of = 33 (3 () and (5) of the Servicemen’s Settle-
ment and Land Sales Act. no net anneal income wounid remain
after the deductions reunired by the above sections had been made
from the gross inevme that could be obtained from the said land.
That the lend by diself wonld sot provide a living, and its
owner would regquire to auginent the inevme derived frome the
property by some other meaos,

5. That the property ix suitable for any person including »
digcharged servieenan, who by rveason of baviug a peusion.

or other means. or by reason of doing work away from the
property, is able to augment the income derived from the pro-

perty.

The Court. per Ougley. J., said ;7 The submission that the
land is not suitable or adaprable for the seitlement of a dis-
(hurm*d serviceman depends upon the meaning of the word

“sertlement " in s, 5l. Tt is contended for the appe‘lam that
*settlement ’ means settlement not partial settlement; that
fipality is irplied in the word *settlement,” and that it is not
settlernent within .the meaning of that section to place o dis-
charged serviceman on a piece “of tand on which he cannot make
a hvmrr: that the section applies only to an ecouomic unit—
i€, farm-land capable of providing a living if iar-med with
average efficiency.

* Several maiters arise for consideration in giving & meaning
ty © settiement © because it must be construed with due re«rard
tu the context and to the purpeses of the Act. It has to be
borne in mind that! there will be discharged servicemen who.
by reason of disability. ave not able to work an <t onomic unit.
Further, there may not be enough *economic units”™ for all
who can work them and desire to obtain them. And again,
there may be discharged sevvicemen who prefer to be set up on
f.o]neﬂ]mrr less than an econoraic unit. FThere wiill thus be
four classes of discharged servicemen, and ° zettlement ” must
be construed with regard to the four classes. (1) Those able
w work an economic wait and for whom an economic. uniy

mothod of vonsidering and determining values.

is available. {2} Those able to work sn econoni- unit but
for whom there is 1ot 4an economie unit wvaidabls, (3] Those
not able to work an economic unit. (4} Those who prefer less
than an econmuic unit,

“Tu may be that a4 man unable o work an economic unig
ran be materially assisted in providing for himself by being set
up or established on a suitable pioce of tand that he ean work,
If a partly disabled man is pstablished on such 2 piece of land.
he s in a sense settied and that land is saiable for the settie-
ment of that discharged serviceman, beeause he s established
there and ecan there exercize what working powers he has and
do something for himself.  On the other hand, an economic
unit s net saitable for him beeause he cannot work it Land
suitable for the settlement of a discharged secviceman should
at all vventy be land that he is able to woerk.,  1F he is disabled
to,sueh an extent that he cannot work an economic unit then
land spitable for him means daond that i= net an economie unit.
The propositicn must also be censidered with reference o the
man  for whomn there is no ceonomic unit available and the
man whoe prefers less than an economie unit, I0 they van be
extablished an land pot an cconomic-arit but from which thev
can obiain a substantial or even material pact of their Hving.
they are in a sense settled on that land if they are working 1t
and - earuing = snbstantial or ‘mateeial part of their living by
warking it. notwithstanding that they must obtain part of their
living in some other way. I the word  settlement” 1s-con-
strued with reference to these four classes of discharged service-
ment. and wue think it must be so construed becguse ghey are all
discharged servicemen whe will rogquire * settlement.” theu it
vannot be said that the Act excludes or was intended to exclude
an area of farm-land merely becanse it is not large enough or
productive coough 0 be an ceonomic mnit. In the upiniun
of the Court, =, 3] applies not only to an econuvrpic unit. but to
any farm-land suitdable or acdaptabie for settlement of a dis-
charged serviceman {including a partly disabled * discharged
serviceman) if, by working that land, a d‘\oh(u'ge._l SeTVICeTnan
{including a part]v disabled discharged servieernan) can earn
a matertal purt. of his living.  If the construction contended for
is the proper construction, it means that land cannot be aequired
under 5. 31 for the disabled man. the mun who cannot get an
economic unit. and the man whe peefors less than an econnmic
unit. It is true that suelimen can be provided for under s 23,
but .there does not seern any reason for excluding them in con-
struing = &1, - They -are discharged servicemen within the
meaning of that secticm,  We thercfore find that s 51 s not
jimited to economir holdings, and that ground of appeal fails.

Fhat brings us to the constderation of the second gronnd of
appeal : That the land canuot be valted in terms of s 53
becawse It is not an evonomic wat and has therefore no productive
value upon which: to begin to fix the basic value. The point
15 not before us and we ace not deciding that land which will
not provide a living for jts owner has no productive value under
s. 53, The statement of facts agreed on by the parties states
that ° n¢ net annual income would rernain after the deductions
required by the sections had been made from the gross income
that could be obtained frora the said land.’ The appeal will

be considered on the basis of that statemerit. Section 53 i1
provides :

“ For the purposes of this Act the hasic value of any farmn,
land shall be deemed to be the productive value of that land
as ascertained in the manner provided by this section, in-
creased or reduced by such amount as the Land Sales Com- -
mittee deerns necessary i order to make it a fair value for the -
purposes of shis Act.

* By that section - productive value ° is 1o be increased where
it is recessary to do so fo make a * fair vahie) The yuestion
is, Does that section apply when there is no productive value
to start with, no productive value to be increased *- In order

to arrive at a fair value in this case the Commiittee heard




evidence and fixed a value by the method of comparative
for the land and oh & replacement less depreciation basis for
the improvements. The value so tixed is not appealed against
as to amount : the objection is that it cannot be done that way
because this is farmdand and ue basis other than the produdtive
basis is permissible, and that what is non-existent cannot be
increased. It is not disputed that if there w
value to start an the objection would not held no matter whether
the productive value was a pound or a penny solong as there
was productive value to start on.  The increase vontemmplated
by the section is an incresse by addition.  VWhat in offect
has happened is that the value as found by the Committee has
been added. to a productive value of nothing. No doubt
Wt i3 open to objection as a.method of expression. but it
i5 hot open o objection as’a method of finding & fair value
in that it has resulted in a fair value being found.”  Scetion 51 (b}
provides: © . . | the Uommittee shall make an order
determnining the basic value of the land.” - The basic valie is
in fact the productive vahwe plus what is necessary to make a
fair value. That i= what has been found. Tt appears to the
Coury that a construetion that basic value can be found if there
is something. no matter how little, to start from. bat eannet
be found unless there is that little, should be avoided unless the
words permit no other construction-  We do not. think the
word " inerease " as used necessarily implies that there must
be something to increase of something to start from.  In our
opinion, it means that the two items of value must be taken
together, that is. tha productive velue plus what s tequired 1o
make a fair value.  That ‘s what the Committee has cone.
It cannot be said that hocaysessesTe s no " productive . value
it has no value at all': that because there is none of one item
making up fair value there must necessavily be none of the other
item. * In the opinion of the Court the Committee found the
fair value in the proper way n the circumstances.

T That sl leaves the yuestions of hardship and undue delay
for consideration.  There must always be hardship when a
buyer s displaced under = 51, but this is what the Act savs
is to be dune.  Therefore that hardship cannot be held to be a
ground fur refusing the order.  On the guestion of delay it is
=aitl that during the delay the vendor and the purchaser made
considerabls arrangements d anticipation of the completion
of the contract. not thinking that s Al applies or would he
invoked.  As the land s * farm-land * and is suitable for the
settlernent of a dischazged serviceman, st was unwise to do
anything until it had been ascertained whether or not the
Crown would avquire the lanil.  The position in respect of such
land iz that an order must be made under s: 51 unless the Crown
bag decided not to acquire the land. It is not said that the
Crown did anything to lead. or which had the effect of leading.
either the vendor or the purchaser to believe the Crown had
decided not to acquire the land.  What it seems really happened
is that the vender snd the purchaser did not-think =. 51 applied
awd acved on that belief. The Crown is not responsible for that.

* Counsel for the appellant referred to s. 11 of the Amend-
ment Act. 143, and pointed out that lands within a borough
are expresshy  exeluded from .the operation of that section.
This land is withie & borough. “That section docs not limit
a0 81§t gives additional powers of taking. Under s Il
land can be taken uader s 31 thar could not have boen taken
-before s, 11 became law. Section 31 applies only to farm-
land. bat it applies to farm-land wherever it is. avhether in a
horough or not.  This is farm-land, - What has to be Jdeter-
mined under = 51 ix:

(1) Whether the land is farem-land. )

{2} Ef iv is farm.land, whether it i suitablé or adaprable for
the settlement of a discharged serviceman.

{3) Whether the Comumittes iz sarisficd that the Crown has
decided not to acquire or arrange for the acquisition of the
land.. :

= It s admitted the land is farm-land. The Committee found
that it was suitable for the settlement ofa discharged service-
man.  This Court agrees with that finding, The Crown has
not decided ‘not o acqguire the land.” - Section 51 (4) than
proceeds : 7 1f the Comnittee is not so satisfied, the Committes
shall make an order determining the basic value of the land.’
The Committee has determined the basic value in a way that
the Cowrt holds t¢ be in accordance with s. 51. ° The appeal
accordingly fails.

“In the statement of facts agreed on by the parties it is
stated " no net annual income would remain after the deductions
required by the above sections (s. 33 (3}. (4), and (5), had beerr
made from the gross income that could be obtained from the
said land—7<.e., that the land had no productive value. We
have desalt with the case on that basis.. but we do not ecide
that the land lms no productive value.
tion open.”
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Crbar Lend —-Seefions 4n New Sebdivision—Standard of ¥Value
estabiished by Local Fand Soles Committee in Comparable Sales
w-Vedue af Muterinl D te disrenaried by Valusrs. :

Appeal hy the Crown against the grant of cousens to thirty.
three applications respecting a total of thirty-nine sections In
a new subdivision ranning between Joll Road and Gordon Road
The scle matter in issue was the
price at which consent was granted by the Committee.

The Couwrt said : " Happily. the amnount in difference batween
the valuers called by the vendor and by the Crown is small
in' respect of individual sections.  In rhe aggregate. however,
there is a difference of £400, and as the price to be fived may
set a standard for similar proposed subdivisions. the Crown
deemed it proper to bring this appeal.

“ The land now subject to subdivision was purchased by the
vendor in June, 14 for £1.300 and it ix stated that his costs
of roading and incidental expenses will be not less than £3.000.

Al the sections appear to have been rapidiyv sold and. rhe sales

were approved by the Committee at an aggregate sum of £6.035
while the aggregate of the valuations presented on hehalf of the
Crown amounted to £5.655. It will be seen that even at the
amnount of the Crown's valuation the vendor appears to have
@in to cover incidental exponses or any under-
ustirnate of his costs and to shew him a substantial profit.

* s accordingly not suepeising that no attempt was nade
by the vendor to Justify the sale prices on a cost basix, and that
the case was presented on the basis of comparative sales.

ln o thig regard Mr. WO, for the Crown, valued the scetions
in the aggregate of €5.655: Mr. W.. for the vendor. presented a

valuation of £8.035, and Me. H.. for the vendor. a valuation

of £6.068, ANl of these gentlemen are valuers of standing
whose opmions afe cntitled to great welght, Tt 1= the duty
of the Uourt: however. to weigh the evidenee and it mast in
the result record its preference in favour of ene side or of the

~ other.

A factor of considerable interest to the Court was that ail
the valuers purported to justity their valuations by referenice
to the sale prices approved by the Land Sales Committee in
respect of sales of comparable sections during the years 1945
and 1446, In no instance was reference made to any comparable
sale in or prior to the vear 1942, In explanstion of this
unusial methosd of valuation. iv was explained that there were
very few Rales of sections in Hastings in 1942, tweniyv-five
heing mettioned by one valuer as probably the maximum
numiber, _and it was suggested that none of these sales were
suitable for comparison or for the foundation of a basis of
valuation in the present case. It appears to the Court, there-
fore, that instead of directing their attention to comparable

" values established by actual sales on or about December 13.

1942, in accordance with the Act. the valuers have attempted
o apply a standard of values established by the loval Land
Bales Committes. :

* While no doubt the Coramittee’s standavds have been arrived
at by reference to the value of land in 1942, the Court feels
constrained to point cut that in order to coraply with the pro-
isiong of the Act it is necessary constantly to refer back to the
initial sales i or about December. 1942, upon which the Com-
mittee’s subseguent standards may have been based, The
vendor's valuers admitted frankly that there would have been
little or no sale for these sections in 1942 : and we cannot but
feel that. in fixing their present prices. they have to some extent
been influenced. not merety by the-natural growth of the Borough,
but by increased demand due to seareity,

" While a large number of comparative sales were referred to
us. we are of opinion that the only really relevant sales are those
of the sections in two adjacent subdivisions—namely, those
referred to as Ebbett’s sections in Oliphant Road and Fletcher's
sections in Gordon Road.. Mr. W.. who sold all Mr. Ebbett’s
sections. sald the averafe price was £130 and that Mr. Fbbett
receiver . the full price which he asked,  Mr. H. said that he
had had these sections for sale bub was unable o sell them.
We are. therefore. of opinion that the pricex approved by the
Committee {which averaged £150) represented the full value
of Mr. Ebbett’s secfions. Mr. Fletcher's sections were much
closer and therefore more comparable teo the present sections
and they sold and were approved at an average of £135. Mr.

H. stated that this price was fixed by Mr. Fletcher. and theugh
he {(Mr. H.} considered it was a low price there is no evidenee
on which the Court could properly hold that Mz, Fletcher .
sold, as less than a fair value. : .
“ \While certain disadvantages in respect of Ebbett’s sections
were stressedd by the vendor's witnesses, the (Court considers
on the whole that these sections were substantially of the same
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value as those now under discussion. while the same applies

6 the Fletcher sections which wers sold for substantially less
then the average value placed upon the present sections by

the Crown. The only other section relied upon on behalf of the

vendor was a single section in Pepper Street which, however,
being in a well-developed and built-up area, is hardly of itself
sufficient to establish a standard of value.

“ For the reasons given. the Court is of opinion that those
comparable sales which are really relevant support the valua-
tien put in hy Mr. N, incpreference to those of Messvs. H. and W
Tt should be borne in mind that all the sales quoted were made
in 1945 and were not strictly related to valoes in the immediate
vicinity in 1942, when, as was admitted, the present sections
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would have becti virtually unsaleable. | : o

~ Having regatd to the whule of the evidence. and to the
fact that, even upon the Crown's figrres. it would seem that the
vendor will be in receint of a thoruughly satisfactory  return
for his enterprise and investment of capital. the Court’is of
opinion that 3Mr. N.x valration should be accepted, and that. .
although the mmount in issue in respect of any individoal
section i small, the Croon was justified in appealing against
the allowance of any sum in  excess thereof.  The appeals.
therefore, in each. casé will be allowed and consent in respect
of paeh sale will be granted upon the condition that the sale
price in each instence iz reduced o accordance with Mr. N.'s
ARRGSEINENT. :

HARMAN.

Sixty-twoe Years in Practice.

At the time of hiz retirement, on May 31 of this year. Mr.
T. D. Harman was certainly the doven of the profession in
Catiterbury, and probably the longest-practising =olicitor in
New Zealand. He was admitted to the Bar in 1884 and he
had been in practice for sixty-two years without any break,

apart from a period of about nine months, over twenty veats .

ago, when he paid a visit to England.
Me. T. D. Harman was arvicled to Me:
Christehureh,

. Harper and Co: of
who at that time had the largest legal practice

in New Zealand or Australia.  After rnualifying. he set up in
practioe on his own account,  He was also a partner im various
partnerships, one of his former partners being Mr. H. 1%, von
Haast. now of Wellington.. For the last twenty-twe years,
Mr. T. D, Harmuan was sssociated in partnemship with his so
Mr. A. D. Harman. in the partnership of T.1). Hartean and Son.
Mr. 7. D. Harman retived from active practice owing to m-
different health.

MR. W. E. MASON.

Presentation to mark Refirement.

Mr. W. E. Mason; who was secretary to the two recent Chief
Tustices. Sir Charles Skerrett and Sir Michael Myers, recently
retired from active work in vhe Courts.

The otcasion wag marked by a gatbering of his friends in.
the profession. who met recently to make hirn a presentation

and to extend their good wishes for his 4ime of well-earned
letsare. '

The presentation was made by Mr. F. . Spratt, who was
supported by Mr. P, B, Cooke. K.CL.and by Mr. G. G, G, Watson,
All the speakers stressed Mr. Mason's invariable courtesy to
all with whoem he ecame officially in contact. and especially his
kindnest and helpfulness 1o younger members of the profession
during the whole of his long connection with the law. ’

NEW ZEALAND LAW SOCIETY.

Meeting .of”Cuuneil. :

A meeting of the Council of the New Zealand Law Society
was held ‘av the Supreme Court Library. Wellington, on June
14, 1946, N

The following Soclebies were represented : Auckland, Messrs.
AL H. Johnstone, K.C., L. P. Leary, and V. N, Hubble {proxy) :
Canterbury, Mr. L. D Cotterill ; Gisborne, Mr. J. (3. Nolan :
Hamilton, Mr, W. Tanner: Hawke's Bay. Mr. W. G. Wood ;
Marlborough, Mr. W. Churchward : Nelson, Mr. V. R, Fletcher ;
(Otago. Mr. F. J. D. Rolfe (proxy} : Southland. Mr. L. F. Moller :
Taranaki, Me. ‘R..J. Brokenshire : Wanganui, Mr. R. 8. Withers,
and Wellington, Messrs. H. F. (3'Leary. X.C.. W, P, Shoriand,
and G G, Q. Watson.

The President. Mr. H. ¥F. O Leary. K.C.. occupied the chair.
Mr. AL T, Young (treasurer) was also present. Apologies for
absence were veceived from Messrs. 5. B, Johnston, A, Milliken,
and J. K. Patterson, ’

The late Mr. E. F. Hadfield.—The President referred w the
death of Mr. E. F. Hadfiekl, late of Wellington, and the follow.
ing resolution was passed. members standing in silence as a mark
of respect :-—

* The members of the Council of the New Zealand Law
Boeiety express their deep regret at the death of Mr. E. F.
Hadfield, of Wellington, who was from 1904 to 1921 a membar
of the Council. In later vears, until the date of his death,
he was a member of the Convevancing Committee of the
New Zealand Law Society, on whivh he gave very helpful
service in connection .with many and wvaried problems
arising for consideration. The sincere sympathy of the
Council is extended to his relatives.”

Mr. W, G, Wood stated that the Hawke's Bay Society desired
to be particularly associated with the resolution passed by the
Council. Mr. Hadfield being a meraber of the New Zealand
Couneil for seventeen years as the representative of the Hawke's
Bay Soeciety whose interests he had always faithfully served.

The late Mr. H. W, Kiichingham.—Reference was made to

- the death of Mr. H. W. Kitchingham. late of Greymouth. and
the following resolution was passed, members standing in
silence as a mark of respect :— : .

* The members of the Council of the New Zealand Law

Society record their deep regret at the death of Me. H. W

Kitehingham, of Greymouth. one of the oldest members of

the profession.  Mr. Kitchingham’s connection with the

law commenced just on seventy years ago and he was

adroitted to practice in 1883, At various times he represented
Westland at the meetings of the Council.  Altogether his

legal carcer was a noteworthy one. Thé members tender

their sincere sympathy to his son, Mr. F. A, Kitchingham-—

a member of the profession—and to the other relatives of

the deceased.” . .

Distribution of Statuies.—At the request of the Standing

Commnitree, the Secretary had interviewed the
Printer concerning the late distribution of statutes.

The Goverament Printer stated that the practice was o give
all Parlimmentary matters priority and as soon as it was possible
to distribute copies of the Aets. He pointed our that the
Depéartment was working two shifts per day sud had, in addi-
tion to the ordinery stafl. co-opted as much casual labour as
could be obtained. N

1n respect to the bound volumes of the statutes, he expected -
that these would be available by the middle of June and.
although he regretted the delay. he stated that skilled labour.
in particular bookbinders. was unobtaimable. The Sectetary
fiad pointed out to him tvhe difficulties which oceurred due to
the defay in the distribution of statutes, particutarly in instances -
such as the Servicemen's Settlement and Land Sales Amend-
ment Act. asquoted by the Wanganui Society. but the Printer
could see no way of lesseniog the delay.

A list of the legislation enacted last session setting out the
date of the assent to the statute and the date of publication
“had since come to- hand. In the case complained of by’
Wanganui it was stated that the Royal assent was given on
December 7. 1945, and the Act was published on January 29,

1946. .

Members thought that the Government Printer should be
empowered to give priority in certain cases such as in the above
amendment and it was decided to discuss the position with the
Atvornev-Ceneral, It was also thought that. the Minister
should be ssked whether arrangements could be made to have
the annual bound volume of the statutes completed at an
carlier date. o . ’ '

- : ' (To be concluded.)

rovernment:
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'PRACTICAL POINTS.

‘This service is available free to all paid a

nnual subscribers, but the number of questions aecepted

.for reply from subseribers during each subseripticn year must necessarily he' Limited, sueh limit

being entirely within the Publishers’ diseretion.
‘will allow ; the reply will be in similar form.

Questions should be as brief as the eireumstances

The questions should be typewritten, and sent in

duplicate, the name and address of the subscriber being stated, and a stamped addressed envelope

enclosed for reply.
{Praclical Points), P.0. Box 472, Wellington.

1. Land Traasier.—Momorande af FEneumbrances - Dischovge.

QuesTionN : AUB. is the vegistered proprietor under the Land
TTransfer Act of whouse propeviy, which he inherited from nis
father. The title is =ubject to two memoranda of incum:
hrances. which were registered by the fathers executors to
serare IWe annuities pursaant to the father's will The fiest
encutebrance is in fuvonr of ABs mother who hax jnst died,
© Bhe deft no eatate gl it s not proposed to take out adrdnistre-
tion i her estate.  Theo other encambrance is in favour of
ABCs sister, who i still adivi. - AR, Bas sold the property

B

and s’ desivous of giving the purchasec a olean title, L ax
concerted  as to the expunging of the memoranda of

encumbrances from the Register Book,  AB.s sister is willing
to relesse he? annuity on pavinent of & sum of muonev.  What
foron will the discharge of her encumbrance take ? :
ANSWE Referenes should be rmade to s 122 of the Land
Transfer Act, 1415, It Qs often easier to register encurnbrances
ander the Land Transfer Act than to get them off the Register.
In every case it 15 alwavs desirable ta write to the District
Land Registrar, Inquiring as to what evidence he requires,
In cases where the annuitant has left no legal renresentative,
ws in the case of AR = mother. the Leand Pransfer Depart-
ment will endeavour to meet the position by acecpting the best
evidence available. A3, should make application to have
his mother’s encumbrance discharged, producing his mother's
death certificate.” verified by statutory declaration by A3,
Receipts for the annuity payinents should also be prodiced to
the District Land Registrar. It often happems m practice,
however, that receipts are nob obtained : sometimes. the pay-
ments under the annuity ave not macde, the parties coming 1o
some family arrangement whereby something else is accepted,
irc liew thiereof-eg.. free” board and lodging.  In these cases
full disclosare of the fatts w the District Land Registrar is
necessary, : )

As regards the dischavge of the cocumbrance by ABs sister,
the ordinary form of receipt does not sppear appropriate. An
instrument of simple discharge should be drawn. The opera-
tive part eould read something like this: © Lo considerasion
of the sam of - paid to me by 2B, {the receipt of which
sum iz hereby acknowledged) I NG HEREBY RE-
LEASE AND DISCHARGE the said Memorandum  of
Encumbrince No. T

X1,

2. Criminal Law.-/Information—Offence punishable by Greaier
Fenalty ¢f compiitted wilfully— Form of Fnformation.

QuesTiox : I have been asked to draw an information charging
an offence which is punishable by a greater penalty if the offence
has been cemunitted wilfullv, Tt is claimed that the offence has
been wilfully committed. . How shoukl [ draw the informa-
ien ? . )
Axswir : It would appear, both on principle as well as authority,
that the information should allege that the offence has been
committed wilfully.  The point in issue may best be dealt
with by taking an example: s 12 (T7) of the 3ale of Food and
Drags Act, 1908, The ordinary penalty is £50 for & FTirst

They should be addressed to:
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offence 1 but if such offenve is wilfully cornmitied the ponalty
15 £200 or  three months’  imprisomment.  If the term
Cwilfully 7 s not used a defendant may well assume that he
iz not charged with wilful commission.  An information not
alleging wilful commission, when.such ix really charged, may
thevefope midlend w defendant © it should be noted, that under
s 13 3r i oo defenee than e offenee hay not been- wilfully
committed.

As for nuthority, seftrence may he made to Lee Nun v, Herbere,
{1906} 26 NALIL 370, 373, “Wilful 7 commission of an
offenice vidler the Ac is a differemt offence from an offence
not so eommitted.  There is, too, Judd v Judd, [1933
NZL.R. 1028, 1036: it is vhere plainly indicated that a
defendant must be informed previsely of the charge he has to
meet 1 and that secmns only elementery justice.  (In the lattor
case there are matters which differentiate it from ecriminal
offencest (r) s 17 of the Destitnte Persons Act. 1910, pre-
seribes in clear terms what the complaint must contam : (B) a
complaint of the kind there considered is a civil matter only :
see Jones v. Foreman, [1917) NZ LR, 798 (<) the onus s
placed on defendant : s 71 {as amended):; and {d) the proof
of good ground for faithire to maintain is & defence. and com-
pletely answers the compluint so far as maintenance and
guardianship is concernad.)

UL

3. Charitable Gift.— Donor dfying withivi theee wears - Liability
to Death Duty.

QuestroN: If AL makes o gift (charitable i the legal sense) of
ELLO00 and dies within theee years of the =ift, is the £10.000
Liable to estate and susesssion doty on AJw death 7 Would
it make any difference, if the £10,0000 absorbed practically the
whole of A's estate

Axswrr @ 1 the £10,000 vould be used for persons or objects
cutside New Zenland. iy iz liable both to sstate and succession
duty - Westor and the Guprdion Trust v. Commissioner of
Stamp  Drrdes, [19455 NZ LR, 182, 318;  Adawmss Law of
Death and Qift Duties in New Fealand; 205,

If the £10,000 or the income therefrom masf be expended in
New Zealand. then it is exempt both from estate and succossion
duty, provided the donee assumes possession and  retain-
pussession to the entive exclusion of A, by contract or others
wise and provided that A. does not reserve any benefit or life
interest therein—i.e. provided the gift does not come within
the ambit of = 3 (1) {¢) andior 5 {1} {/) of the Death 1Juties
Aet. 1621, In other words the exeraprion from death duty
of charitable gifts applies only to straight-our gifts—7e., to
these coming only within < 3 (1) {#) 1 Westorn v, Commriseiones
of Stawrp Duties, [1045) N2 LR 183, Cumadative Supplement
Noo 2 to - ddams'y Leie of Denth and Gift Duties in New Zoe.
fecndd, 13, 14, 33, '

It makes nio difference to lability to duty whether or not
the £10.000 absorbed practically the whole of AJs estage:
that might malke a difference as to the persons against whom
the Crown could recover the death duty, that is all.

P

PRACTICE : COURT DOCUMENTS.

Title and Description of new Chief Justice.

For the’ general information of practitioners, the proper title
and descviption of the new Chief Justice in Court documents
is as follows : . : ’

Jn Coprt Orders 1 Befure the Honoweabie the Chief Justive.

In Probate : The Honourdble Humphrey Franeis O'Leary,
Chief Justice of Now Zealand.

I'n. Petitions : To the Honourahle Hum

phrey Franeis

O’ Loary, Chief Justice of New Zealand.




