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REFRESHER COURSE.-6 

THE LAW OF TORTS. 
Changes Since 1939. 

Is>- A. L. HASLAX, B.C.L.. ‘D.pHII. (OXOh‘.) LLX. (X.2.). 

As the learned editor of the Tenth Editi,on uf Salrr~~ond 
09. The Law of Torts points out, this topic has during 

war-years been developed and enriched by many 
iu, -nents of first-class importance. In one notable 
iusnce at least-Read v. J. Lyom and Co.. Ltd.: 
[1945] 1 All E.R. 106--there is the possibility of an 
appeal to the House of Lords, where their Lordships 
may take up t,he challenge of Scott and du Parcq, L.JJ.. 
in the Court. of Appeal and enanciate a final ruling on 
t,he first principles of liability. For our present purposes, 
this discussion of wartime decisions must be limited to 
the salient feat,nrea of t,he more notable cases. 

August 26, l!XS, is ilu important date in moderrl 
legal history, &s on that day the plaintiff in Donog!vue 
Y. Stevenson, j1!132] A.C. 562, consmned part of the 
contents of an opaque bottle of ginger beer before 
discovering therein the mortal remains of a snail. 
Segligence in ,the law of tort, the scope of the duty of 
care, and liability to t,he ultimate consumer for putting 
into circulation dangerous chattels, all received detailed 
attention in the speeches of the majority in the House 
of Lords To cite a more recent application of that, 
aut,hority, t,he distinction was dram-n against, the plaintiff 
inSaddEemire Y. Coca-Cola Co. of Canada, [I9411 4 D.L.K. 
614, that he had had a reasonable opport,nnity of 
intermediate examination. From a transparent bottle 
he drank a cordial ahich was the last restring place of 
a mouse and as such had in noisome smell and taste. 
Again, the dut,y in tort of manufacturers of goods doe? 
not, make ihem insurers of the abnormally sensit,ive : 
Levi v. Colgate-Paholiur Pty.. Lid., (1941) 41 P;.S.W. 
S.R. 4S, where the unsuccessful p!aintiff ww allergic 
to bath-s&s which were innocuous to the average 
consumer. 

In Haseldine v. C. A. Dm and Son, Ltd., [1941] 
2 K.B. 343, [I9411 1 Sll E.R. .52.5_ t,br engineers, who had 
negligently repaired a lift in a block of flat*, were held 
t,o be under% duty of care to n visitor t,o the premises 
who w’las injured its a resnlt of the defective workman- 
ship. 

The influence of child hehavionr on the development 
of this topic hai not diminished with the declining 
birthrate. In Ru$tt Y. 9, and E. KiZZe, 119391 2 K.B. 
543, [1939] 0 All E.R. 372; a shopkeeper, who had sold 
a toy pistol and ammunition to a boy, was held answer- 
ahle in negligence tO another child whom the purchaser 
had injured by discharging the weapon. But the more 
primit,ive bow and arrow is in a different category : 
Rickem Y. Erith Bormgh Council, [I9431 2 All E.R. 629. 

In Glasgow Copmztion v. M&T-, [1!143] A.C. 448, 
4.55, [1943] 2 AU E.R. 44, e-here Lord Macmillan dis- 
cussed the subjective theory of negligence, the occupier 
of premises was exculpated in a suit brought by infant 

invitees ;~nd W;LI held t,o hcvc cxercisod due (:we for 
their safety in terms of Inde~naaur v. Da;flav, (1806) 
L.R. 1 C.P. 254. In Muir‘s case, the propriet,ors of a. 
kiosk were sued after memhern of a picnic p”rt.y had 
upset a tea-urn on the premisea aid scalded some 
children who were purcha,sing sweets at a nearb) 
count.er. Thr House of Lords could find no evidence 
of negligence in the structure or managcmont of the 
establishment. 

The fine gradations of rigilnnce, which vary wcordiog 
to t,he status of the entrant, upon defective prcmisea. 
make it, mem al,most, a pla>-. upon words t,o assert t,hat 
“ the law of torts does not recognize different 
degrees of negligence ” : S&w&. on the L~ac of Tort.~, 
10th Ed., 439. The jurist might, find fnrther ~t)a-sw 
for doubt in (,?w&l Y. ~O’OZM ,, II Dqfv-ym Assoriatcd 
Coilieries, Ltd., [~I9401 AC. 152, 160, ~~l!?:i!,] 3 All E.R,. 
is, where contributory negligence on the part of a 
workman wax finally held to be a drfencc t,o a,~ action 
based on breach of an atisolut~e statutory duty : but 
juries were at the same time afforded ample scope 
for reconciling their duty wit,11 their sympat,hies. 
(Contmst .Jao’mrr v. DC- Havilhd Aircraft Co. nj 
fle?r Zr&,*nd, Ltd.> [194&l S.Z.L.R. 444, wbrre the 
plaiot,iff was wsuccesaful. ns his employments with 
defendant did not entitle him to visit the ~cenc uf the 
accident.) 

In the Gnited Kingdom traffic; accident,s, occurring 
during the black-out, gave rise to considerable litiga- 
t,ion, whioh, in the esigewies of wartime, was not 
infrequent,ly t,ried by a Judge alone. A vigorous 
reminder that posterity need not bc embarraswl by 
secmiwlv inconsistent conclusions on what were on,> 0” 
question of fact, in individual cases WBS given by ~Lord 
Greene, M.R., in Morri.s v. 
1 -411 E.R. 1. 

Luton Corporatinw,, [,946] 

Lastly the British Parliament has enacted the Law 
Reform (Contributory Negligence) Act,, 1945, theraby 
importing the principles of the Brimiralty Rules to all 
ca,ses where cont,ributory negligencr would otherwise 
afford & defenoe. As ihe last oppo&unity doct,rina 
w&h its attendant subtleties has been held to he 
applicable to collisions at hea-R~~o.N~1~~ound~~,d 
Deaelqment Co. Ltd. v. Pacifh Stram,~ ?Iwigatim Co., 
/I9241 A.C. 406-k yet remains to he seen whether a 
legislat,ivc intrusion on so wido in frout vi11 simplify 
itn admittedly confused situation. 

Some day it may be necessxy to determine Fhich 
Caesar is paramount in this J3ominion in the many 
cases of clash between the Judicial Committee arid the 
House of Lords : cf., “ The Binding Effect nC F.nglish 
decisions upon Australian Courts, (1944) 60 L.&.R. 378. 
The apparent conflict between the Privy Council in 
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A logical extension of the principle in Lloyd v. &ace 
Smith and Go., [:1912] B.C. i16, included a forgery by 
a secant acting within the scope of his ostensible 
authority and bhereby defrauding: a person who was not 
a client of the eqloper, but a third party. In 
Uzbridye Permmenl Bwwfit B,uliding Society Y. Pickard, 
119391 2 K.B. 248, [I!+:%] 2 AN E.R. ‘344, the pi&tiff 
company advanced monrys on t,he stren@ln of 5 forged 
mortgage prepared RD a ~.esult of R scheme in which 
drfendant’s mana& cl& was ii party 

While special legislation in Sew Zealand covers “UT 
public hospitals-Hospit& and Charitable Institutions 
Amendment Aat: 1936, 5. I-t,he common law is still 
of importarrce in respert, of private institutions. In 
Gold Y. Eurz Cmnly Coancii, [I9421 2 K.B. 293, [I9421 
I’ All E.R. -‘:ji. Lord Grem,e, NR,., cast grave doubts 
on Ken~nedy, L.J.‘s ~elebceted dictum in the St. 
Jiarlho2omew’s Hos$ni as,?, j 1!40!1] ” K.B. 8-30 that 
rmce the cloor of ‘rhr operi~t,in: thheat,.tre six-inga slut, ’ 1 
the “U~LC ceases to be a acn-ant. snd becomes an inde- 
[pendent c:ontrsct,or, fY”r whose negligence the hospital 
is no longer reapo,nsible. In Ooid; case, where the 
:lefendant w&s made answerable for the ne&ence of a 
rsdiogapher employed by it. Lord Greene explitined 
that the theatre surgeon did not become dominx* pro 
tetnpore during thp “pemtioq but th;lt nevertheless 
obedience to hk express inrtructionl; negatived any 
caarelesaness in the par% of t,he I~U~I;C. 

While an ex$re~~ prohibit.ion may he evidence of the 
limit~s of the employments. nn employer is still liable 
if t,hc aervsnt defies orders as to the method of per- 
forming acts within the sphere of employment land 
thereby commit,s a, ton. In Cmadian PO&C Rail. 
way Co. v. Lmkharl: [194-,] AC. 591, [I9423 2 All E.R. 
464. t.he employer of a drivw. w-ho had been forbidden 
to use oninsured vehicles, was soocessfully sued for tk 
negtigenoe of his servant who while on duty drove hia 
own uninsured uw. 

This illo@l branch of t,he subject has had 
few addit,ions. In McC&kcr v. Goddard, [1940] 
1 K.B. 687. [I9401 I All E.R. il4, the unloved; un. 
lovin,o cnmrl. wu judicially classified as ,vxzvwuetae 
rakn’ae, and, ad neither scienter nor ne$nence had 
been proved, the plaintiff who had been bitten by the 
beast in question, failed in his action &@nst its owners. 
Possession of the “ffendin g animal would appear t.” 
be a~sine quo, non of liabilit-l however the action is 
shaped : Brackenborough Y. Q&ding Urban. District 
Council, :I9421 S.C. 310, jL94”] 1~ 811 E.R. 35. The 
defendant in AZ&am v. United I1nirie.s (Low&j, Ltd., 
[1940] 1 K.B. gOi, [I!):%,] 4 811 E.R. 522, was held 
responsible in ne,nligence for the act of a norm&v 
docile pony. which he had left, unattended in the stre& 
for half an hour, knowing that t,he animal was ticlined 
in such circmnst~ances to grow restive. 

The Court of ?Il)peal in Rend v. .J. Lyons an.* Co., 
Ltd., [1~945] I All E.R. 106, refused to invoke the 
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VICTORY DINNER AT HAMILTON. 

Law Society Eonours Servicemen. 
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INTEREST ON UNPAID D~EATH DUTIES. 

RedueGon and Remission. 
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