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HUSBAND AND WIFE:
FUNERAL

NTIL recently it has been considered by the

writers of fext-books that a husband is liable

for the funeral expenses of his wife, whatever
his wife's means mav have been. even though he may
have separated [rom her altogether; and though she
be buried without his knowledge or request . and that
he is equally lable whether the person who causes the
body to be buried is an undertaker or any other person :
See Lush on Hisband and Wife, 372 Eversley
on Demestic Relations, 5th Txl. 216

That there was doubt on the matter is shown by
the fact that a statement of the law to the fnrewo]mr
effect was qualified in 3 Halsbury's Laws of Enginad,
Ind Ed. 459, para. 862, hy the words —at any rate
“if she leaves no property 7 and, on the authority
of In re M Myn, Lightbown v. H Hyn, (1886} 35 Ch.D
575, it is there stated that a husband who is nis wife's
executor iz entitled to retain out of her estate the
expenses of her funeral, although her will contains no
charge of debts or funeral expenses, and the estate is
insolvent.

The subject has recently been under consideration
by the Court of Appeal (Qcott Morton, and Tucker,
L.JJ.) in Rees v. Hughes, [1946]1 2 AL B.R. 47, where the
question arpse whether the executors of a deceased
wife could recover from the husband (@) a& =um which
they, in their capacity as executors, had paid in respect
of medical and nursing attendance ; and (b} where »
wife had left no direction in her will for the pavrent
of her funeral expenses, the amount of such funeral
eXpenses.

In Rees v. Hughes, the wife, who, as shown in her

death-duty statements, owned separate property,
(£1,063 8s. 3d. gross personalty, and £1.200 gross
realty], .with total debts of £170 4s., including

£32 174. 6d. being the cost of her funeral expenses,
and £18 7s. 6d. for her medical expenses. Before her
death, with her husband’s consent, she had been living
for three months in the house of her sister and brother-

in-law; whoe were executrix and executor named in
her will. The husband visited his wife regularly, and

she remained there until she died. Her will disposed
of all her property, but it contained no direction that
her executors should pay her debts and funeral expenses.

WIFE’S MEDICAL AND
EXPENSES.

In an action in the County Court by the wife’s personal
representatives against the hughand for repayment to
them of the sums paild In respect of the wife’s funeral
and medical expenses, the husband was held to be liable
for that amount, £31 35, His defence was a denial
of liability, and a plea that ** the payments were not
made for or on the defendant’s (hushand’s) behalf.”
There was no evidence of any request having heen made
by the husband to his sister-in-law or beother-in-law
to payv either of the debts.  The learncd County Coury
Judge held that the medical and nursing seevices were
* necessaries,” and that that fact of itself entitled the
executors to recover Irom the hushand. With regard
to-the faneral expenses, he relied on " a presumption
of law in the absénce of special circumstances ™ that
the husband was liable, and, as there were no special
eireumstances, the husband must pay, On appesl to
the Court of Appeal; Seott, Morton, and Tucker, L.JJ .,
it was held that he was wrong on both. issues.

" Tt was argued for the appellant in the Court of Appeal
that, while under the old common law, when a wife
died ecovert, her husband was liable for her funeral
expenses, the present statute law placed a roarried
woman with regard to property in exactly the same
position as a feme sole. This argument, in the opinion
of Scott, T..J., was wnanswerable. '

In reviewing the common-law position Qt a husband

before the enactment of the legislation to which:

reference will presently be made, Scott, L.J., said that

there iz an obligation at vommon law, in the nature of -
a publie duty, which rests on certain persons, i whose

possession 2 dead body may be—a husband being one—
to. bury it.  And at common law,
legislation about married women,
covert,
duty, at his own expense, up to a reasonable amount,
no doubt varving wish his position in the world. - So
fundamental was his obligation that even a stranger,
who as & volunteer carried ouf the funeral and burial
of the dead wife at his own expense, was entitled to
recover the amount {up to that reasonable imit} from
the husband. It was this ancient duty of the husband,

if a woman died

at coramon law, which the County Court Judge doubtless
had in mind when he deécided against the appellant.
solicitor submitted in the Court
had - righitly

But, as the appellant’s

below—and, in his Lordship's  wview,

before modern |

her hushand was bound to discharge that-
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submitted—the position has been completely Changed
by legislation. The very foundation of the duty, the
foundation which gave rise to the common-law doctrine,
has completely gone, and has taken with it the super-
structure which the common law had erected on 1t.

In order to demonstrate the change in the position,
counsel for the appellant took the Court through the
relevant decisions; in logical sequence, beginning with
Willock v. Noble, {1875) L.R. 7 H.L. 380, from which
he cited Lord Cairng, L.C.. at pp. 589-591: Tord
Chelmsford, at p. 596, and Lord Hatherley at p. 603.
The wife being by maorriage completely identified with
her husband and having at law no property of her own,
and no separate power of disposition, the duty of
burving her body inevitably fell at common law on her
surviving hasband. Bertie v. Lord Chesterfield. (1723)
9 Mod. Rep. 31 ; 88 ER. 296, was an early recognition
of the husband’s duty at law. in which it was held that
a power in equity of disposition over settled personalty
could not extend to her own funeral expenses. since
that would mean that ** she had given away more than
she had to dispese.” It not being proved in that case
that the late Earl had requested the plaintiff, as executor
of the Countess’s equitable estate, to pay the funeral
expenses, his bill against the late Eari's
missed with costs. The executor of the Countess was
not lable, because he was not executor of property on

~ which the liability for funeml expenses would or could
leyally fall.

No authority for the proposition, that, even in the
pre-1833 period, the executor of a married woman,
- disposing by will of her equitable settled estate, had
any liability at common law to pay for her funeral
expenses, was called to their Lordships’ attention by
counsel for the respondents: and counsel for the
appellant submitted thas there is none. That equity

would give effect to a direction in the will of a married -

woman that her funeral expenses shonld be paid out
of her settled estate does not touch the common-law
rule of the husband’s obligation. In this context
counsel for the appellant cited Gregory v. Lockyer, (1821

G Madd. 90: 56 ER. 1024, Willeter v. Daobie, (1806)
2K. & J 647 89 ER. 942, and In re 3 Myn, Light-
bown v. M’ Myn, (1886) 33 Ch.D.

‘Where a man dies possessed of personal property,
the learned Lord Justice continued, the duty of burying
his body falls primarily on his personal representatives :
see 2 Blackstone's Commentaries, ch. 32, p. 508 ; and
this duty entitles the personal representatives to
absolute priority of reimbursement out of the estate:
see BEdwards v, Edwards, (1834) 2 Cr. & M. 612 ; 149 E.R.
'905—a case of an insolvent estate. By an extreme
application of the husband’s Hability, the common law
allowed even a stranger to recover from the estate his
voluntary e\penditure on funeral expenses: see
Tugwell v. Heyman, (1812) 3 Camp. 298, and particun-
larky the note to that case to the effect that & stranger
who uses assets of the estate for that purpose does not
thereby make himself an executor de son fort.

That the funeral expenses fall within executorship
expenses hardly seemed to call for al‘chont but
counsel for the appellant, cited, in an argument terme—d
by Scott, L.J. “ an illuminating exposition of the
position of married women,” three plain cases : Sharp
v. Lush, (1879) 10 Ch.D. 468, Green v. Salmon, {1838)
8 Ad. & EIL 348; 112 E.R. 869, and Williams v.
Williams, (1882) 20 Ch.D. 659. Indeed, the executor
is not onlv so entitled ; but is bound thereto, because,
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apart altogether from the will, the law imposes that
duty. But no case was brouvht to the attention of
the Court in which the evecutors of the wife had ever
attempted to recover from the husband their own
expenditure on the funeral. '

His Lordship next dealt with the statutory alterations
Deginning, in the United Kingdom (apart from Scotland),
on Januarv 1, 1883, when the Married Women's
Property Act. 1882, came into force.  For convenience,. .
we shall transpose the reference made by the learned
Lord Justice in termas of New Zealand statute law.
Section 4 of the Married Women's Property Act, 19058
{which reproduces s. 3 {1} of the Married \’Vom(,ns
Property Act, 1884) is as follows —

A married woman is in aceordanee with the provisions of
thix Act capable of acguiring, helding, and disposing by deed,
will, or ptherwize of anv real or personal property as hev
separate property, in the same manner " she wore a fewe
sole, without the intervention of any trustee

The next stage on the journey of the married woman to
independence, to use Hiz Lordship’s words, was brought
about in Great Britain by the Administration of Estates
Act; 1925, which has its paraliel in 5.3 of the
Administration Act, 1903, {reproducing s. 7 of the Ad-
ministration Act, 1879, which. here, was in force when
the Married - Women's Property legislation was first
enacted). It is as follows
The real estate of every deceased person shall bhe asscts
in the hands of his administrator for the payment of all
duties and fees payable under any Act making or charging
duties or fees on the estates of deceased porsons. and for the
payment of hix debts in the ordinary course of adminisira-
tion, .

Of course, in this section the masculine inchludes the
feminine. Section 11 {e) provides that the
administrator of any person who dies leaving a will
shall held the real estate according to the trusts and
dispositiong of such will 1 and = 13 provides that the
adminisirator is subject to the same duties with respect
to the real estate of any deceased person that executors
and administrators have had or been subject to with
respect te personal estate.  With regard to insolvent
estates, administered under Part IV of the statute,
. 64 (&) specifically provides as follows :

Any claim by the administrator or appointee in respect of
the proper funeral and testamentary expenses ineurred by
him in spd abous the deceased dehtor’s estate. and in respect
of any amount allowed by the Court for his own expenses
or allowances, shall be deemed a preferential debt under the

order, and be payable in fuli out of the estate in priority to
all ather debis.

As to the order of apphcatlun of assets for payment

of debts, generally, see the article by Mr. J. H. Carrad,
p- 14, ante.

Then, His Lordship referred to s. 46 (1} of the
Administration of Estates Act, 1925 (Fng.), which we
reproduced as s. 6 {I) of the Administration Amend-
ment Act, 1944, which provides in detail for the distribu-
tion of the residuary estate of an intestate, and subs. 1 {b)

savs !
If the intestate leaves lssue but no husband or wife. the
residuary estate of the intestate shall be held on the statutory
trusts for the issue of the intestate.*

As a result of the above-cited provisions, read with the
Married Women's Property Act, counsel for the appellant

* We interpose on the judgment to point alse to s & (2)
of the Administration Amendment Act. 1944, where 'it is
declared that for purposes of the section hm—band and. wife
are to be treated a8 Two persons.
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submitted that husband and wife became entirely
separate persons in law, and were treated as being each
in precizely the same position as the other for practic-
ally all purposes connected with property. Whatever
gaps were still left.were filled in by {our) . 12 of .the
Law Reform Act, 1936, which, by subs. (1) provides,
subject to certain provisions not relevant heve :

a married woman shall (@) be capable of acquiring,

holding, and, disposing of, any property . . . in all
respects as if she woere a fone sofe,
And 5. 13 (1) provides that (similarly subject) :
all property which .~ . . (&) belongs at the

time of her marriage to a wotnan married after the passing of

this Act; or (¢) after the passing of this Act is acguired by
or devolves upon a married woman, shall belong to her in
all respects as if she weve a fewie sole and may be disposed
of accordimgly.

As to the various amendments of the Married Women’s
Property Act, 1908, which are set forth in the Schedule
to the Law Reform Act, 1936, and the amendments
to the other statutes made by virtue of <. 16 of the latter
enactment, Scott, L. in Heee v Hughes, at p. 30,
said - :

The amendraents .. . are corsequential on the main
provistons of the [Married Women’s Propertyl Act, and fill in
the interstices in order to perfect the reform intended by
Parliament-—so that, for all guestions of rights or labilities
relating to property of any kind, there should i future be no
difference whasever bet-veen the position of & married weman
and & feme sole—or. fov that matter, of o man. i

His Lordship proceeded, at p. 51,

This being the effect of the express language of the three
statntes, all the original reasons. which made the common
law put on the hasband the public duty of burying his
derensed wife, have wholly ceased to vperate. Fhe contention
of the appellant is that, if the wife is to be treated as a feme
sole during her life, she also dies as a feme cole: the duty
of burying her in that capacity necessarily falls on her persoenal
representatives, F0 exacthy the same extent and for the same
reasons as on the death of her husbuand it is the duty of his
personal representatives to bury him.  That contention ix.
in my opinion, well-founded, as resting on an express pro-
vision of statute law.

Lord Justice Morton reviewed the statutory position
as indicated above, he found that a wmarried woman
having been put by s 13 (1} of our Law Reform Act,
1936, in the same position as a feme sole, which is
equivalent for those purposes as that of a jman, the
provisions of our Administration Act, 1908, and the
Administration Amendment Act, 1944, that are
equivalent to the parallel provisions of the Administra-
tion of Estates Act, 1925 (Eng.), are equally applicable
to the estate of a married woman as to the estate of her
husband. He went on fo say, at p. 53,

Tt seems clear, therefore—and I do. not understand this
to be disputed—that the executors of a deceased married
woman are now [able to pay her funeral expenses- But it

is contended for the executors that the husband still remains
liable as he was at common law and that his liability is the

“ primacy 7 liability so that the executors can recover from .

hirn anv sum which they have been called upon to pay as &
result of their © secondary * liahility, No authority for this
proposition was cited and for my part 1 do not understand
in this connection the mnotion of a. ' primery” and
* secondary 7 liability. The executors, it is to be moted, are
not ¢laiming contribution. They are asking to be indemni-
fied. :

His Lordship then said that he considered the true
view to be that contended for by counsel for the
appeliant—namely, that the basis of the husband’s
liability at common law was the status of a married
woman and her limited power to make a will as

deseribed by Lord Cairns, L.J., in Willock v. Noble,
(1875)'L.R. 7 H.L. 580, where he sald, :

Before the Wills' Act a married woman was, as a general
rule, incapable of making a will. Her will of land was declared
-void by statute. Her will of _persanalt-y was equally invalid,
not merefy because marriage was a gift of her personalty o
her hushand, but because in'the eye of the law the wife had
no existenée separate from her husband, and nc separate
disposing or contracting power.

Lord Cairns then went on to refer to certain modifica-
tions which were engrafted on this general rule, and

pointed out that the Willa Act left her capacity to make -

a will exactly as it stood before 1837.

Lord Justice Morton referred briefly to certain cases
relied upon by counsel for the executors, where Courts
of equity have been calied upon to decide whether the
wife’s separate estate or the husband should bear the
funeral expenses. . -In Gregory v. Lockyer (supra),
where a decree had directed the funeral expenses to be
paid out of the separate estate of a feme covert, Sir

~John Leach, V.-C., ordered the cost thereof to he

repaid by the executor to the. husband who had
actually paid the bill, but expressed a doubt: whether
generally the husband has a right to throw the funeral
expenses on the wife's separate estate. In Willeter
v. Dobie (supra), the wife, in-exercise of certain powers
of appointment given to her notwithstanding coverture
inrelation to her separate estate, appointed the residue
among her nieces ™ after pavment of her just debts,
fuperal and testamentary expenses.” ¥t was held that

‘this'was a-good charge upon the residue. Sir W. Page

Wood, V.-C., said that the rule that a hushand is Hable
to pay the funeral expenses equally with the debts of
his deceased wite was not disputed, but added—

. the poiut is, whether, by this clanse in her will,
the wife has not relieved her husband out of her separate
estate-whether she has not made him a present, in effect,
of what her funeral experses would have cost him,

In fnre M Myn, Lightbown v. M Myn (supra) Chisty, J., .
said : . "

In Willerer v. Dobie it is true that there was a charge by
the wife of her funeral expenses. [t is also true that the law
casts upon a husband the duty of burying his wife, but the
law does not on that account cast upon the hnsband the
burden of burying his wife at his own vost always.  Tn most
cases the hushand takes all his wife's personal property by
reducing it into possession during his liferime. To call
upon him to bury her out of his own moneys in a case like the
present, where the wife exercisod her power of gppointment,
and made the fund general assets for her creditors but has
omitted to mention her funeral expenses, would be too hard.
I think, therefore. that the hmwhand is entitled to retain the
sums expended on her funeral. :

All the cases referred to, in the learned Lord Justice’s
view, merely indicate that the Court, in the exercise
of its equitable jurisdiction, was always careful to see
that the separate estate of & married woman should
not without sufficient reason be made to bear an
obligation - which wag imposed. on the husband at com-
mon law. He coneluded : .

Now that the separate estate of u married woman hes
ceased to exist and she has in this respect the status of her
husband, the very foundation for the old common-law rule
has disappeared, and the wife’s estate is, in my view, liable
for that which had previously been an obligation imposed on.
‘the hushand who had by the marriage acquired his wife's
personalty. TFor these reasons, T think the executors’ claim
against the husband was not maintainable,

‘At commen law, in order that s husband may be
bound by contracts rmade by his wife on his behalf,
either the contract must be made with his express
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or implied authority, or he must have so conducted
himself as to be estopped from denving the authority,
or have ratified the contract @ by virtue of her marriage
alone, a wife has no authority to contract on his behalf.
Consequently, a hushand is not liable on a contract
made by hiz wife on her own behalf on the credit of her
separate property, or in any case where the contracting
party elects, with knowledge of the circumstances, to
give exclusive credit to the wife : see, generally hereon,
16 Halsbury's Laws of Ergland, 2nd Ed. 632 ¢t seq.

Theiv” Lordships, i Rees v. Hughes, held that the
hushand was under no Hability in respect of the doctor’s
fees and the nursing charges. The fact that both types
of service might or would come within the description
of ** necessaries,” wax, rthey considered, irrelevant.
Lord Justice Scott, at p. 51, said :

Ag the wife was il ws a feme sole the peima faeie pre-
sumption of law s that credit was given to her and not to
her hushband 1 oand, there heing no fact in evidence to support

- finding that etther doetor or narse velisd on the hushband’s
credit, there was no possible foundation in jaw for the Judge's
conciusion.  Bnt: in any case. if the wite's exeentors who
paid, did so Decause they thought the husband was Tiable—
a moxt unbikely fupposition - they woere mere volunteers.
paying under a roistuke not of fact but of law, and ™ money

pail at request.”” does not e in such o case. :

© On this point, Lord Justice Tucker, sald :

The mwedicul and nursing foes must have been o linbility
cither of the husband or the wife, It they were the awife's
lHability they have been properly discharged out of the extate
amd there ds no Liability on the basbaod, Oncthe other harnd,
i they were the liability of the hoshand, they showdd uot
have been patd by the exceutors, and if the exeettors have
patd without any veguest from the husband and withoat
Togal 4-U|np|1!siun YR TTR TR 11103‘ cannot recover the money
asx pald. from the busband, There was o sagoestion tha
thers had heen any such reguest, express. or implied, or any
compusion 0 k. and censequently, that part of theis
claimn should have been dismdssed.

In other words, credit had been given to the wife, and
not to the husband ; and the exceutors were liable.

Even if it could hayve been said that the husbhand was

legally liable, the executors could net claim from him
a voluntary pavment made by them under a mistake
of law, :

The vpresamed agency that iz imputed to married
women so0 as to bind their husbands ag prineipals in
certain circumstances seems to be another survival
of the common-law position before its modification by
recent statute law.  In view of that legislation and its
consequent. change of the status of a married woman
with regard to contract, the law is left at presens in & .
very unsatisfactory state. In at least one respect.
the Court of Appeal has clarified a position on which
there was some doubt, and its jodgment in Rees v.
Hughes may lead to further vationalization in the law
of hushand and wife with regard to the common-law
view of her capacity to pledge her husband’s credit in
rertain directions.  That thisis by no means improbable
is apparent from the application by Scott, T.J., to

* this branch of the law of husband and wife of the principle

expressed In the maxim, Cessante rafione legis, cessat
ipsa lex.

Lord Justice Scott, with whom the other members
of the Court agreed, said that if there should be any
doubt as to the statutory position of & married woman,
ay stated by him, heé regarded the case as one in which
the maxim, Cessunte ratione legis, cossaf ipsa lex, applied
directly and obviously., He added that Breom’s
Legal Mazims, 9th Ed. 107, beging with the positive
and complementary maxim, U6 cadem retio. 101 idem
Jus, which s paraphrazed as, ~ The law consists * not
in particular instances and precedents, but on the
reason of the law.” " queting Lord Holt, C.1. in Ashby
vo White, (1703} 2 Ll Raym. 838 02 ER. 126, The
newative maxim, which Seott, L.J., said was the more
relevant in the case before their Lordships, is para-
phrazed at p. 110, as © Reason i the soul of the law,
and, when the reason of auy particular law ceases, =0
does the law itself.™  The legislation about married
women has caused the law, requiring the. husband to
bury his dead wife, to cease—at any rate, where she
leaves assets, as in the present case. '

The guestion whether a husband sbill remains liable
to pay his wife’s funeral expenses if the wife leaves no
estate, or if the wife’s estate i+ insufficient to make
the payment, did not arise in Rees v. Hughes.  Their
Lardships were careful not to express any opinion
upon it, and consequently it vemains open.

SUMMARY OF RECENT JUDGMENTS.

PUBLIC TRUSTEE v. HEFFRON,

1946, March 13:
KeNNeEpyY, J.:

COURT F APTEAL.
AMyers, 0
Fixuav, J.

Wellington,
Braawr, 1

June 14,
Cartax, . J.:

RNeaths by Accidents  Compensation  Act—Apportionment  of
Fhnpages——Whether Class Frund con be created - Successive
interests "ot Periodic: pogments U Luwg sume e-Tdeaths by
Aecidents (\Umpen.ﬂttf-irm At 9080 5. B—-Public Trust Office
Amendment det, 103, s I3-Statutes dmendment Act. 1939,
s F4,

The Deaths by Accidents Compensation Aet, 1908, provides
for individual ecompensation and not for elass or group com-
pensation : that is to say, the lumping together of dumages
belonging to individual claimants so that the aggregate may be
treated by some nominated trustee for the benefit of the class
“or furmeEting the varying and incaleulable future peeds of the
members of that class. .

Hiernan v, Denovon, [1930] N.Z.L.R. 145, approved.

Public Trustee v, Brewer, (1912) 32 X024 LR, 239, overruled.

In re Coleman, Henry . Streng, {(1884) 39 Ch.D. 443, and
Pyn v, Greal Northern Roifwey Co., (1863) 4 B, & 8. 396
122 'E. 1. 308, referred to,

Each person by whom or on whose behalf a suit is broaght
under the Deaths by Accidents Compensation Act, 1908, recovers
daraages proportisned to his or her individual loss and the
damages so recovered are the sole and separate property of the
purson i respect of whose loss they are recovered.  Until paid,-
the moneys recovered represent a legal debt due to each of the
persons to whom the jury have awarded damages.

Bection 13 of the Public Trust Office Amendiment Aet, 1013,
and s 14 of the Statutes Amendment Act. 1939, serve the
ancilliary purpese of providing machinery for the disposition
of damages after recovery and do not, by express words or from
necessary implieation, abrogate the personal vights conferred by
the Deaths by Accidents Compensation Act, 1908, which are of a
proprietary nature. and consequoutly those sections do not
auathorize the making of an order which would create a class
or group fund, :

Section 14 of the Statutes Amendment Act, 1939, "doeg no
more than confer upon the Court power to create successive
interests, and to authorize the payment out of capital or income
of pericdic payments, or of & lump sum out of a specific portion
thercof, to or for the person entitled to that sum whether or not
that person be adult or minor or a person ‘of unsound mind
It does not leave the whele matter to o nominated trustee to be
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dealt with according to his judgment from time to time accord-

ing to the relative needs of the various members of a group.

Grand Trunk Roailway Co. of London v. Jennings, (1874)
29 L.T. 831, and drery v. London and North Enstern Roilwoey
To., 119381 A.CL G083 119381 2 All FLR. 592, followed. .

In re (Cuno, Mansfield v. Mansficld, (1889} 43 Ch.D). 12,
Walsh v. Secretory of State for Indin. (1863} 10 H.L. Cas. 367
11 E.R. 1068, and Rondolph v, Milmen, {1%63) LI, 4 Q. P, 107,
applied. ,

Rose v. Ford, [1637] A0 862 0 [1937] 3 Al TR, 359, Man-
phester . Carlton. [ron (To.. Ltd (L804) R8T 7300 and Crocker
v Hunight, [1882] 1 Q.B. 702, r'ei'errew.i 8

Orders for suceessive interests cannot be made to extend to
persons who are not members of the class defined as elaimants
under the Deaths by Accidents Compensution Act, 1903 and,
therefore. the children or remeter fssue of such elaimants
cannot be included ag benefliciaries.

Se held. by the Court of Appeal, on originating smnmons
remaoved. into that Court for determination. .

Per Myers. Cub Bluir. Kennedy. and Finday, JJ. 0 A separate
share must be apportioned to each claimant. except in so far
as the Court may consider it necessary or advisable not to
dppm‘tmm in -order the more (—‘ffl(:lé*nti\ te create e s
interests, and the power to create suceessive interests s Hmised
to a power to create a sueoession on the termination of the
personal interests of the beneficial owner of the right for the
timne being in the apportioned share, and 1= not to extend beyond
the ereation of suceessive interests to the sharves of the benefi-

caries who might die before a power of disposition coukl be

exercised or, in othm words, during disability.

Per Caflun. J. linstead of making an dp}m:tmmt‘vnn qo thaf
each person may become indiv idually entitled to an ascertained
capital sum. the Courl may lump all the damages together and
then divide the beneficial effect cither by giving one person a
life interest, or an interest during \\-idowh(mr{. or during some
other term of years, followed thereafter by aninterest to another
or others,. which interest may be cither in eapital or income,
and lump surn payments out of capital vy be authorized to
one person &t the expense of others who may be waiting for their
shares.

Arneli,
for the second Jdefendant.

Counsel : . £, HWihite and Broien, for the plalntiff;
for the first defendunt ;  Leicester,

Solicitors « Public Trust Gffice. Wellington, lor the plaintiff
Ongley, O Donovun, and  dredt, Wellington, for  the first
defendant ;  Ledcester, Rainey, and UC((HH'H[, Wellington, for
the second defendant.

AUCKLAND HARBOUR BOARD v. ROLLER

MILLING COMPANY, LIMITED.

AUCKLAND HARBOUR BOARD v. AUCKLAND FARMERS’
FREEZING COMPANY, LIMITED.

AUGKLAND HARBOUR BOARD v.

NORTHERKN

A, G. FRANKHAM,

LIMITED.
CovrTt oF Arrean. Wellington., 1948, Murch 14, 15 June 19,
MyEersg, O Bramr, J.; Eesyepy, Jo; Canoax, .

National Erpenditure  Adjwstment——Lease—Progressively  Tn-
creasing Rentals-—Reductiva af ** the rate presorifed by the
condract -~ Whether applicable to Progressive Renfals or con-
fined tc @ Reatel uniform lfrrr.rughouf Term-—National Evpendi-
ture Adjustment Act, 1432 31. 32, 34—Finance Act, [934,
. Id—Mortgagors and Lcwcra Rehalilitation Act, 1436, s &84,

The National Expenditure Adjustment Act, 1932, applies
not only o a.lease at a uniform rent throughout the whole
term, but also to a lease with progrequ\ ely increased rentals
The reduction directed by the Aet 13 Lo he made not merely on
the first rental but also on each increased rental during the
period of its operation,

City Freeholds, Lid. v. Woolworths Lid., (18932} 33 N.
49, applied.

Puniel Haynes Trust, Ltd. v. Drapery und Gereral Importing
Co. of New Zealund, Ltd., [19401 X.Z.L.R. 8, referred to.

So held by the Court. of Appeal on three originating summons,
removed by consent, into the Court of »\ppea

Per Myers, C.J.. This decision does. not affect the rights of

SW.B.R.

parties in respect of rental (except for the period cwrent at
the date of the commencement of the Act) payabie under what”
s kpown i New Zealand as o Glasgow Lease, that is. to say

a lease which is renewable periodically in perpetuity at 2 rental
for each new term, generally assessed hy arbitration and a new
lease is actually granted in.tespect of any such new term.

Counsel 1 Rarrowelough, for the plaintiff; Cooke, K.C., and
Whenaton, for the Northern Roller Milling Co., Ltd. ; North, for
the Auckland Farroers’ Fréezing Co., and A. G. Frankham, Ltd.

Solicitors :  Ruseell, MeVeagh and Co.. Auckland, for the
plaintiff ; Bamford, Brown. and Wheaton, Auckland, for the
Northern Roller Milling Co.. Ltd,; Earl, Keni, Stunton, Massey.
Narth, and Pabner, Auckland, for the Auckland Farmers'
Freezing Co., Ltd., and A. G, ¥Frankham, Lt i.

LANE v, McDONALD.

Court oF Apprar.  Wellington. 1946,
Myurs, OJ 1 Tamm, J.; Corvisw J.

June 13 ; Ju{v;

Practice—d ppeals to Court of Appeal—Ner Tr il —Teea An’mm-
by different Plointiffs against the same Defendont for Neglinence
in practically the same Collision—Separate Trials on Substanti-
ally the Sawme Evidence—Contradistory Verdicls given b_/ tuwo
different Juries— Whether Ground for New Trial.

Where in litigation beficecn the stme pariies on substantially
the same cvidence in two uctions in respect of the same or
substantially the sane subject-matter, separately tried, different
jnries find contradictory  verdicts. and the evidence at each
trial is so fairly balanced that a jury might find either way,
the Court may order s new trial of the whole action, both cases
to be tried t-.wethel )

Awstralasian Steam Nawigation Co. v. .‘mﬂth and Sens, {1889}
14 App. Cas. 321, and Deck v. Reed, (1414) 33 N.ZL.R 883,
distingnished.

Aliter, where the parties are not the same, even though the
defendant is the same in both actions. and the evidence is
substantially the same.

The facts that the jury. in one of two snch actions for damages
hased on the alleged negligence of the ‘defendant, found for the
defendant on the ground that neghgence on his part had not
heen found, and that the jury in the other action found for
plaintiff on the ground of defendant’s neglizence, cannot be
regarded as a feature upon which to base the conclusion thas
the verdiet in either one case or the other 1 to be regarded as
not satisfactory.

“The qguestion whether there should be a new trial in the case
in which the plaintiff succeeded depends upon whether ‘or not
there was evidence upen which it was competent for the jury
to find negligence on the part of the defendant..

8o ield by the Court of Appeal (Myers. C.J., and Fair, J.,
Cornish, J., dissenting). allowing an appeal from the order of
Blair. J. (ovderng s new trial limited to the question of
lability). reported ante, p. 46, .

Counsel 1 Watson and .Graham, for the appellant ;
for the respondent.

Solicitors © Gvahom and. Reed, Fe:]dmp; for the appeliant ;
A. M. Onrgley, Palmerston North, for the respondent.

Ongley,

EMERY v. EMERY.

SurreMe Covrr. Wellington, 1845, November 22, Jouxsrox,
CourT oF APpraLl. Wellington, 1946. June 1

8,19, Myers, CJ.;
Bralg, J.; Fair, J.; Corwism, J. . ’

Divorce and Matrimenial Causes—Separation {(as a Ground of -
Divorce}—Agreement  for Sepoaration—DPetitioner’s  Wrongful
Aci or Conduct—Whether confined to a Definite or Recognized.
Matrimonial Offence—* Wrongful act or conduct——Diverce
and Muatrimoniel Couses Act, 1928, 5. I8

In an opposed petition for divorce 6n the ground of separstion.
by mutual consent for not less than three years, the effeet of
s. 18 of the Divoree and Matrimonial Causes Act, 1928, is that -
any wrongful act or conduct on the part of the petitioner is' an’
absclute bar to the divorce, lf in fact it was the effective- cavse
of the separation.

The words “ wrongful act or conduct "as used in s, 18 of the
statute, include all c¢onduct that the moral standard -of the
commumnity regards as blameworthy, and whether or not suck
wrongful act or conduct amounts in law to a definite or recog-
- nized matrimonial offence: . .

3. ..




©ogive evidence,

242

Any aet ur conduct on the part of a husband- {and metatis
mutandis on the part of a wife) should be reparded as blame-
worthy which a self-respecting woman could not reasonably Le
“expected to continug to suffer.

Sehiager v. Sehlager, [1924] N4 LW 1011 approved.

Loedder v. Lodder, [1923] G.L.R, 122, overrided, i

Lunp v Lunn, [1924) G.LR. 137, Muson v. Mason, [1921)
NZLR. 935, Steedman v, Steedman, (192687 GUL.R. 121, and
Crowin v Cronin, [1945] N2 LR, 180, referred to.

Counsel @ Bisy, for the appellant :
for the respondent.

Coake, KU and White,

MAREQ v. THE KING (No. 3).

April 10-13, 15 16,
Frotay, o

Courr o APPEAL;
June 19 Myurs, O

Wellington. 1944,
L Brain, o Hueswgopy. J.o;

Crivminal Lowvs  dAppecl-Verdict wnreasomdde
by Krvidence - When  Verdict s ;
curriage of justice V- Prisoner’s nol giving £
Wh
Criminal Appeal Aot 1949, #s. 3, 4,

[~

It is the duty of the Conrt of Appeal on an appueal sgainst
convietion under =0 3 of the Craninal Appeal Act 1845, to allow
the appeal if it i of optndon that the verdict of the jury should
be set axide on the gronnd that it s unreasonable or cannot
be supported having regard to the evidenee, or that v any other
wround there was a miscarriage of justice

~In England and elsewhere, momany cases. a verdict has
been sef aside upon the ground that either the verdict or the
trial hax been ** unsatisfactory 77 : though thix mayv be a sound
worling test., a miscarriage of justice mast be apparent before
the Court sets aside a conviction. ]

Bowl Barmes, (1942725 Cr. App. B 1308 v Wedfee, (1831
23 0rs Appe RB20 0 v Harll (1914) B Orc App. Re 176,
Sackwiere o Phe Wing, (1014 16 WAL 8, Arbvteises .
The King, (1984} 18 WA LB 1740 Conlter and Treffene v,

The Kieg. (JH26) 20 WAL R. 40, and . v fens, (1943) 20 ¢

App. R 1200 | 1531 2 A ERD su6L referred to.

On the bearing of suchoan appesll iF the question is solely
whether the convietion should be guashed on the ground that
there was no ease 1o warrant conviction. then the Cowt should
not take into consideration the fact that the prisoner did not
If. however, the appeal against. convietion

resobves itself in substance mto an apphlication for w pew trial
on the ground merely that the verdict was against the weight
of evidence and there was & priva facie case made out against
the prisoner, the Court of Appeal may take into consideration
{unless there appears to he a satisfactory explanation of the
‘failure) the fact that the prisener did not give evidence ; but
such consideration should he applied with great caution.

Rov Drowr, {1936} 2 DLR. 730, and Swinherg v, The King,
1931} 4 LR 8, applied.

Rov. White, 11945] G LR 108, and Dolling v, Bird, [1925
WATLR. 845, referved to.

Weston v, Cumanings. [19161 N.Z. L. R. 4660, distinguished.

Counsel 1 Seqton with Harding as additional counsel. for the
appellant : ¥, B. S0 Mepedith and F. J. MeCorthy, for the
Crown,

Bolicitors = SNeaton, Mapning, and Fortune, Auckland. for the
appellant ¢ Crown Sobiciter, Auckland, for the Crown.

GORDON AND ANOTHER v. COMMISSIONER OQF STAMP
DUTIES AND OTHERS.

Couvwr,  Invercargill. 1945,

KENNEDY, J,

STPREME
January 31,

Auvgust 10

Charitable Trust—{Fift to Trustees of Lund and Buildings, Chodtels
and Furniture, to carry om seme os Maternity Hospital s
thought fit—Power to fix charges and Manner of Conduct--
Power to Lease to one of Trustees— Profits to be used for Equip-
ment of Hospital and IDevelopment of Business— Revidue {o
Discharge emeumbrance and for Benefit of Hospilal and wse
in Connection with said Business— Whether such Gifts were
Velid Charitable Gifts.

A testatrix devised and bequeathed to her trustee o specified
freehold propersy with the buildings and the household chattels
anid furniture thercin to e held upon trast to carry on the same
as a maternity hospital in surh manner as they might think fit,
with power inrser alin to fix the charges to be made in con-
pection thevewith wndd the maamer in which the sadd hospital

NEW ZEALAND LAW JOURNAL

w Court of Appeal wmay take siech Faet into Consideration-— -

1046,

Oetober 1, 1948

should he conducted. and power te lease the hospital to one of
‘the trustees specified. She directed that the profits arising
from the carrying on of sach business should be used for the
better equipment of the hospital and the development of the.
said business. and that any funds not requited for those pur-
poses should be accumulated and invested until required.
The net proceeds of residue were w6 be applied towards paymenr
of any encumbrance on the said property, and any residue was
to be retaived for the henefit of the said hospital and for use
in connection with the said business.

Hefid., That there was in the will an’ abserwe of definition
of the purposes for which the satd hospital was Being earried on
and an absence of indication of these to benefit by the carrving
on, and: o particular, an absence of auything to show that it
must be earried om i sorme way for the henefit of a class of the
community. or of any particular class of the community suffi-
ciently large to be treated as constituting a prblie use,

Henge, the said dispositions were not charitable, and, the
rule against perpetuities being infrmged, were invalid and
void ;- and the property so apparently disposed of would go
ag on an intestacy with rospect thareto.

Nightingale ~. Goullan. (1847} 5 Hare 4840 67} Tows,
Peglor v, Tegloe, (VHOY 10 CLLRD 2U8, fnore O pton. Powscll
s Capipton, 135 Che 123, and Haower vo dttoraey-fleperal
weeied Hood [ 1849 ] ALC 3000 appliod.

Freore Owpaindd, M idfand Bevde Borveador aped Proster Ol Lt
v Sy Generad U134 ] Chl 20460 distingonisboed.

Counsel r 0 8 Sheleir, for the plainlitfs o Mo Meacelister,
for Attorney-General @ F, B Adanes and £, .40 Dunear, for the.
next-of-kin and also for Commissioner of Stamp Duties.

Solicitors : Sincedr and Sterensow, Dunedin, for the plaintiffe
Macalister  Brothers, Invercargill. for the- Attorney-Ueneral :
Drenean and MeGregor, 1unedin, Tor the defendants,

ANSELL v. CLAPHAM.
e Uorers Saeklands 16, by S0 T Caax, T

tend Bosirictivin-- Dwcltighouse 2 Presises feased s Iheelling
i ox Boweding ond Apacbeent Heowse.o dxsigronent of Leose

b0 Lerant, who with his Fanily contivuousiy vesicent on Premises
—=Letting  Rooms waocewgied by thew -Na previons Tenant of
Whole Premises residing thercon— Whether o Duwellinathouse ™
e Fate Rente Act. 1936, =0 2.

=

The owner of a’ fourteen-roomned house had for some years
conducted  therein the bisiness of apartinent house keeping.
She leased the premises to a predecessor of the defendant for
five years by an agreement. which provided that the premises
* shali not be used for any business except that of a dwelling and
or boarding and apartment house without the consent in writing
of the lessor first had and obtained.” The lease was assigned
to the defendant. o civil sevvant, whe was married, and had
seven children. None of the previcis tenants lived in the house,
He. however, had done so continuonsly since taking over the
lease, his wife managing the jremises.  In ovidence. he said
that, in making the purchase. it v a dwellinghouse that he
was mainty covcerned with, He and his family had nos con-
tinuously occupied the same rooms. but had changed and
lereased the number of rooms used by them. . When the
term expired, he and his fomily were ocoupying anly two or
three of the rooms : but at the time of the hearing they oceu-
pied a total of five rooms:

The term expired and the plaintiff sued for possession and
mesne profins and damages.  She had given no notice in writing
of her intention to coramence pro-eedings as reguired by s, 12
of the Fair Rents Act. 1936,

Helrd. 1. That the premises were the defendant’s dwellinghouse
from the time he entered inte possession under the assigned
lease, and were therefore a * dwellinghouse 7 within  the
defiriition of s. 12 of the Fair Rents Act, [$36.

Bethure ~. Bydder, [1938] NZL.R. 1, Binkey ~. Brennon,
[1944] NZ.L.R. 929, and Wood v. Burber, ante, p. 116, dis-
tinguished, :

2. That the anpropriate judgment was a now-suit.

Mouahoney v, The Quean, (1890) f N Z LR, 457.

Counsel :
defendant.

Solicitors 1 Keegen ond Alevander. Aneklund. for the pluintiff ;
Selerasnne wred Fhpurth, Avckland, fur the Qeforwdant,

Alexander, for the plaintiff ; Seiremm, for the
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' THE LAW OF TORTS.

Changes Smee 1939.

By A. L. Hasvam, B.C.L,

. D.Pu. ({)xcn\*.).LL.M.

(x.2.).

As the learned editor of the Tenth Edition of Salmond
an The Lew of Torts points out, this topic has during
war-years been developed and enriched by many
ju -ments of first-class importance. In cne notable
incvance at least—Read v. .JJ. Lyons and Co., Ltd.,
[1945] 1 All E.R. 106-—there iz the possibility of an
appeal to the House of Lords, where their Lordships
may take up the challenge of Scott and du Parcq, L.JJ..
in the Court of Appeal and enunciate a final ruling on
the first principles of liability. For our present purposes,
this discussion of wartime decisions must be Limited to
the salient features of the more notable cases.

NEGLIGENCE.

August 26, 1928, iz an important date in modern
legal historv, as on that day the plaintiff in Donoghue
v, Stevenson, (19321 A.C. 562, consumed part of the
contents of an opaque hottle of ginger beer before
discovering therein the mortal remains of ‘a snail.
Negligence in the law of tort, the scope of the duty of
care, and liability to the ultimate consumer for putting
into eirculation dangercus chattels, all received detailed
attention in the speeches of the majority in the House
of Lords. To cite a more recent application of that
authority, the distinction was drawn against the plaintiff
in Saddlemire v. Coca-Cola Co. of Canada, [194114 D.L.R.
614, that he had had a reasonable opportunity of
intermediate examination. From a transparent ‘bottle
he drank a cordial which was the last resting place of
s mouse and as such had a noisome smell and taste.
Again, the duty in tort of manufacturers of goods does
not make them insurers of the abnormally sensitive :
Levi v. Colgate-Palmolive Pty., Ltd., (1941) 41 N.5.W.
H.R. 48, where the unsuccessful plaintiff was allergic
to  bath-salts which were innocuous to the average
CODSUMEr.

In Haseldine v. C. A. Daw und Sor, Lid., [194]]
2K.B. 343, 194111 All E.R. 525, the engineers, who had

negligently repa:red a lift in a block of flats, were held "

to be under i duty of care to & visitor to the premises
who was injured as a result of the defective workman-
ship.

"The influence of child behaviour on the development -

of this’ topic has not diminished with the declining
birthrate.
743, 119397 2 All E.RR. 372; a shopkeeper, who had sold
a toy pistol and ammunition to a boy, was held answer-
-able in negligence to another child whom the purchaser
had injured by discharging the weapon. But .the more
primitive bow and arrow is in a different category :

Ricketts v. Erith Borough Council, [1943] 2 All E.R. 629.

In Glasgow Corporation v. Muir, [1943] A.C. 448,

457, [1943] 2 AD E.R. 44, where Lord Macmillan dis-
cussed. the subjective theory of negligence, the occupier
of premises was exculpated in a suit bronught by infant

Greene, M.E.;

In Burfitt v. 4. and E. Kille, [1939] 2 KB '

invitees and was held to have exercised due care for

their safety in terms of Indermaur v. Dames, (1866)

L.R. 1 CP. 274. In Muir's case, the proprietors of a .
kiosk were sued -after. members of a picenic party had

upset a tea-urn on the premises and scalded -some

children who were purchasing sweets at a nearby

counter. The House of Lords could find no evidence -
of negligence in the structure or management of the
establishment.

The fine gradations of vigilance, which vary according
to the status of the entrant upon defective premises,’
make It seem almost w play upon words to assert that
*“ the law of torts does. not recognize - different
degrees of negligence ” @ Sulmond on the Law of Torts,
10th Ed., 439. The jurist might find further reason
for doubt in Caswell v. Powell Duffryn Associated
Collieries, Ltd., [1940] A.C..152, 160, 11930] 3 All E.R.
722, whbere contributory negligence on.the part of a
workman was finally held to be a defence to an action
basedd on breach of an absolute statutory duty: but
juries were at the same time afforded ample scope
for reconciling their duty with their sympathies.
{Contrast Jackson v. De Havilland dircraft. Co. of
New Zealand, Ltd., [1944] N.Z.LR. 484, where the
plaintiff was unsuue%qful as his employment. with
defendant did not entitle him to visit the scene of. she
accident.)

In the United Kingdom traffic accidents, occ_ul"ring-
during the black-out, gave rise to considerable litiga-
tion,” which, in the exigencies of wartime, was not
infrequently  tried by a Judge alone. A vigorous
reminder that posterity need not be embarrassed by
seemingly ‘inconsistent conclusions on what were only
question of fact in individual cases was given by Lord
in Morris v. Luton Corporation, [1946]
1 AHER. L '

Lastly the British Parliament has enacted the Law
Reform (Contributory \*Pgligence) Act, 1945, thereby
importing the principles of the Admlralty Rule-a to all

cases where contributory negligence would otherwise -

afford a defence.

As the last opportunity doctriné
with

its attendant subtieties

Development Co. Ltd. v. Pacific Steam. Navigation Co.,

[1924] A.C. 406—it vet remains to be seen whether a.

legislative intrusion on so wide a front will simplify
an admittedly confused situasion.

NERVOUS SHOCK.

Some -day it may be necessary to determine which
Caesar is paramount in this Dominion in the many
cases of clash between the Judicial Committee ard the
House of Lords : ¢f.,
decisions upon Australian Courts, (1944} 60 L. Q.R. 378
The apparent conflict between the Privy Coundil in

has been held to be
-applicable to cellisions at sea-—Anglo-Newfoundlind

‘“ The Binding Effect ~f Finglish. :
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Coultas v. Viectorian Railway Commiissioners, (1888) 13
App. Cas, 222
in Coyle v. John Watson, Ltd., [1015] A.C. 1, 13, has
been resolved in New Zealand by s. 2 of the Law Reform
Act, 1944, which enacts that in any action for Injury

to the person the plaintiff shall not be debarred from -

recovering damages merely beeause the injury arose
wholly or in part from mental or nervous shock:

While conceding that * there is no magic in physical
contact "—Hambrook v. Niokes Brothers, [1925] | K.B.
I4]—the law is not yet prepared to compensate every
plaintiff whose nervous system is upset h\ a sequence
of events flowing from  defendant’s wrongfu act.

Already much h&.h been written -corncerning Beoarkill
v. Young, [19431 A.C. 92, [1942] 2 A}l E.R. 396—e.g.,
Goodhart (1944 (.-‘ambrid‘qe Lone Jouwrnal, 265) and

Charlesworth (1944 60 L.Q.R. 150}, whercin the House
of Lords excluded from the ambit of the duty of care

a person who, while under no reasonable fear of bedily -

injury, sustained severe shock from hearing a nearby
collision attributable to the negligence of & motor
eyelist., Their Lordships left the door open for fresh
developments in this field,

JREMOTENESS oF DaMACE.

The deceased in Murdoch v. British lsrael
Federation (New Zealand) Incorporated, [1942] N.Z
600, had sustained such severe injuries, in consequence
of the negligence of defendant’s servant, that while
in a state of depression he committed suicide. The plea
that his felo de se could not be visited upon the defence

wus met by a finding that upon the evidence, deceased,
" at the time of his death, was insane within the meaning
of 5. 43 of the Crimes Act. 1908. Hence the hand of the
wrongdoer -still lay heavily upon the vietim and his
death was the direct result of the defendant’s tort.

The “rescue ™ prineiple, which isx derived from
Huaynes v Harwood, [1935] 1 K.B. 146, did 20t extend
1o a zealous Traffic Inspector in fretom v. Whyte and
Hancock and Co., Lid., {1942] N.Z.L.R. 323,
while pursuing .a speeding motorizt, injured himself
by reason of the resulting pace of his own vehicle.
The moral duty which precludes the conduct of the
injured man from being regarded as a novus actus
debarring dil remedies and therefore a voluntary
assumption of risk on hiz part was to be restricted to
cases where defendant’s negligence placed other persons
in-peril : Cf., Steel v. Clasgow Iron and Steel Co., Ltd.,
[1944] S.C. (Ct. Sess.) 237, where a wider different
view of the ™ rescue 7 principle was adopted.

I-V_orlbl

MASTER AND SERVANT.

Piecemeal but relentlesslv, the demands of social
expediency are corroding the few surviving limitations
to vicarious Mabibity. The metaphysical distinctions
voncernming servants who negligently smoked while
about their master’s business were swept into oblivion
i Century Insurance Co.. Ltd. v. Northern Iveland
Road Transport Bodrd, [1942) A.C. 509, [1942] 1 All
E.R. 491, where the offending driver of a petrol wagon
lit a cigarette as petrol was flowing from his vehicle
into a storage tank.

The stubborn vitality oi Witligms v. Jonés, {1865)
3 H. & C. 602, 159 E.R. 668, upen which earlier editions
of Salmond lavished such ecare, could no longer save it
from extinction. :

, and the judgment of the House of Lords

who,

A logical extension of the principle in Lioyd v. Grace
Smith and Co., [1912] A.C. 716, included a forgery by
a servant acting ~within the scope of his ostensible
anthority and thereby defrauding a person who was not
a client of the employer, - but a third party. In
Uxbridge Permanent Bencfit Buudmg Society v. Pickard,
[1939] 2 K.B. 248 71039] 2 All E.R. 344, the plaintiff
company advanced moneys on the strength of a forged
mortgage prepared as a result of & scheme in which
defendant’s managing clerk was a party.

While special legislation in New Zealand covers our
public hoxpltals_HObpmals and Charitable Tnstitutions
Amendment Act, 1936, s. 2—the common law is still
of importance in vespect of private institvitions. In-
(rolai v. Bssex Counly Council, [1942] 2 K.B. 293, [1943]
2 All ER. 237, Lord Greene, M R., cast grave doubts
on Kennedy, L.J.s celebrated dictum in the S,
Bartholomew’s Hospital case, [1909] 2 K.B. 820, that
ence the door of the operating theatre swings shus,
the nurse ceases to be a servant and becomes an inde-
pendent contractor, for whose negligence the hospital .
is no longer responsible. In Coid’s case, where the -
defendant was made answerable for the newlicreuf,e of a
radiographer employed by it, Lord Greene e‘cpla,med
that the theatre surgeon did not become dominus pro
tempore during the operation, but that nevertheless
obedience  to his express instructions negatived any

_carelessness in the part of the nurse.

While an express prohibitiont may be evidénce of the
limits of the emplovment, an emplover iz still liable
if the servant defies orders as to the method of per-
forming acts within the sphere of emplovment and
thereby commits & tort. In Cancdien Pacific Rail-
way Co. v. Lockhart, [E942] AC. 591, [1942] 2 Al E.R.
464, the emplover of a driver, who had been forhidden
to use nninsured vebicles, was successfully sued for the

.negligence of his servant who while on duty drove hig

own uninsured car.

A ‘corporation was held lable for the negligence of
its employee while engaged on ap undertakmg—uwz
passenger service---which was wulfra vires the defendant
company :  Northern Publishing Co., Ltd. v. While,
[1940] N.Z.L.R. 75. While theoretical criticicm can be
advanced against such a result, the practical con-

venience o1€ the decision can hardl\« be doubted.

AXTaALS,

This illogical branch of the
few additions. In MeQuaker v. Goddard, [1949]
L K.B. 687, [1940] | All E.R. 714, the unloved, un-
loving camel, was judiciaily classified as mansuetas
naturae, and, as neither scienter nor negligence had
been proved the piaintiff who had been bitten by the
heast in guestion, failed in his action against ite owners.
Possession of the offending animal would appear to
be a-sine gua non of habzht\ however the action 1s
shaped :  Brackenborough . bpa,ldwg Urban District
Council, {1942] A.C. 310, (19427 1 All ER..34. The
Llefenda,nt in Aldhom v, United Dairies {London), Etd.,
[1940] L K.B. 507, {1939] 4 All E.R. 522, was held
responsible in negligence for the act of a normally
docile pony, which he had left unattended in the street

for half an hour, knowing t}mt the animal was inclined
in \d(.h urcumbta,nce\ to grow restive.

subject has had.

RyLaxps ¢. FLETCHEER.

The Court of Appeal in Read v. J. Lybno and Co.,
refused to invoke the

Lid., figé)} 1 All ER. 106,
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Rylands +. Flefch.er doctrine in aid of an employee
who was njured in an unexplained explosion in a
munitions factory at which the plaintiff was then
working. Escape from the premises of the offending
sitbstanece iz an essential ingredient of liability.

CoxXsPIRACY,

The elaborate opinions of the House of Lords in
Crofter: Hand-woven Harris Tweed Co., Ltd. v. Veiteh,

(19427 A.C. 435, {1942} 1 AL E.R. 142, followed.tradition :

in conspiracy cases in finding for the defendant.
Neither the facts nor the law in this case readily lend
themselves to brief treatment, but the main result
of the decision ix that the defence of enlightened self-
interest still excuses a combination to injure. On the

other hand. in the related topic of including a breach

of contract, commen interest, ageravated by breach of
covenant on the plaintiff's part, was regarded as no
justification 1 Cawmden Nominees, Ltd. v. Slack, [1940]
2ALER. I '

NUISANCE,

An oceupivr must abate a nuisance on his property, even
though created by a trespasser, if he has knowledge or
means of knowledge of its existence :  Sedleigh-Denfield
v. O Callughan, [1940] 3 All E.R. 349. This principle
received prompt application in Slater v. Worthington's
Cash Stores, {19307, Ltd., 19411 3 All E.R. 28, where
defendant had failed to remove accumulation of snow
on his roof, with knowledge of the danger to persons
on the roadway, whereas in Cushing v. Peter Wa!kvr
and Son (Warrington and Burton), - Lid., {19417 2 Al
E.R. 693, where enemy action had loosened a sldt-e
on defendant’s premises. the fact that reasonable

inspection would roL have revealed the defect excused
the defendant.

The - unsatisfactory decision in Wringe v. Cohen,
[1940] 1 K.B. 229, [1930] 4 All E.R. 241, i3 difficalt
to reconcile with the Sedleigh-Denficld case: Salmond
on the Law of Torts, 10th Ed. 240, 241. :

Lastly, our Court of Appeal in Jrvine and Co., Lid.
v. Dunedin City Corporation, [1939] N.ZL.R. 741,
held that the word “ nuisance " in 5. 173 of the Municipal
Corporations: Act, 1933, was not limited to public
nuisance. '

DEFAMATION,

The Court of Appeal in Newstead v. London Express
Newspaper, Lid., [1939] 4 All E.R. 319, upheld a verdict
for the plaintiff where & correct report of the bigamy
trial of * Harold Newstead, 30 vear old Camberwell
man ” was regarded as defamatory of the plaintiff,
who had the same name and description as the accused
sec the ﬂtricturm of the_la.te Rir Willinm Holdswarth,
(1941) L.Q.R. - A narrow construction of the
defenLe Of }erllege was given in White v J. and F,
Stone, Lid., 19391 3 All F R. 507. Here defendant
wag overheard accusing a servant of dishonesty and
it was held by the Court of Appeal that the necessary
reciprocity of duty and interest in respect of a pro-
tected communication did not apply betweeén deferidant
and plaintiff.

Defamatory references to a political sociesy of which
plaintiff was nominal head are not actionable— Knupffer
v. London Express Newspaper, Ltd., [1944] AC. 116,
[1944] 1 Al E.R. 495, for  a class cannot he defamed

as a class nor can an individueal be defamed by a general

reference to the class to which he belongs.™

VICTORY DINNER AT HAMILTON.

Law Society Honours Servicemen.

The Hamilton District Law Society recently held a very
successful dinner in honour of vhose of its members whe served
in His Majesty’s Forces during the recent war.  About fifty-
six members of the Society, with the President, Mr. W. C.
Tanner. in the chair, were present. Opportunity was also taken
of the occasion to farewell Mr. H. T. Gillies, who was retiring
from practice, and who for thirty-six years had held the office
of Crown Solicitor in Hamilton. A very bappy and friendly
atmosphere pervaded the funetiorn. which intensified as the
t‘\(lllﬂg wWols O, .

“Ovr Ex-SErvicEMEN.”
Paterson, $.0M., in proposing the toast of * Our
' made play on some well- knoun iegal maxims.

Mr. 3. L.
Ex-Servicemen,’
- Mr. Paterson said :

“One of the ohjects—in fact, the prmmpal ob_]ect of this
convivial gathering—is to do honour to oir ex-servicemen.

* In proposing this teast, I must perforee be serious because,
in spite of the hilarity of the oecasion, it is a serious subject.
At the same time I crave the indulgence of this learned and
convivial assemnbly, that 1 -may reserve to myseif, as it were,
o locus poenitentize and mdulge in such jesting as may also be
ftttmp: to the occasion.

* It is-not my desire, any more than it is the debll'e of those
we honour, that I should mduige in fulsome or fatuous adulation.
That can be left to the politicians who wadnt their votes. After
all, the hest advocacy is that which presents its casg with
moderation, and a slight suggestion of understatement.” We
are proud of our ex-servicemen, proud of them hecause of what
they are, what they are, and what they did. - They are fellow-

members of pur ancient and houourable profession, a profession
renowned in peace, not less than in war.  They are the good
chaps we were, and now happily, again are, accustomed to meet -
in consultation, at the settlement table. and at the bar: They
are men. of honour and integrity with a strong sense of responsi-
bility. that same sense of responsibility which led them at the
call of King and Country, nay at the call of civilization itself
to lay aside wig and gown, and don, in their place. steel-helmet
and battledress—to abandon the comforts of home and the
L-,.uperabundance of God’s OQwn Country, and accept in their
stead * A soldier’s billet at night, and a soldier’s ration.’

Y We regretted the necessity of their going. We watched
them march away with sorrow in our hearts. - We followed
their careers, in the air and on land and sea. with interest and
anxiety, whether in New Zealand. in the Libian Desert, in
England, Greece, Crete, Italy, or the Islands of the Pacific.
Now, with joy 'and gladness ‘in ‘our hearts,.we welcome them
again in our midst, and gather with them around the festive
board:

“ I must confess that on at least two occasions I was very
concerned for- their welfare. On the first' occasion, I was in-
formed on excellent authority, no less an authority indeed. .

than that of a ' Conscientious Objector,” that they spent all their = -

nights in drinking. and gambling. The gentleman in question .
objected to service, because (he said) Scripture enjoinéd him -
not to allow himself to be unequally voked with the ungodly.
I asked him if he were not unequally voked with his fellow-

1

lenl\mg and gambling; and, when I asked, if he. thought”

=ers in the factory in which he worked. and he said that they” o
were all right becavse they did not spend all. their mights i
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that was hiow soldiess spent theie nights he assured me ihat it
wasi. Was it any wonder that b was coneerned ¥ The next
areasion was Tather mere serions. 1 owas more then perturbed
when I heard that the members of the Ind NAEF. had been
erued o the associates of o notorimis character from A rabion
Nigibs, T was all the more porturbed because we of the lst
NABLF, were noted For onr piety. - Do.lhear derisive laughter ¥
T assure you 1 owas quite true. It was a bearded 81kh, a very
dliseerning and observant gentlenan, who made the conment.,
He said that whenever the New Zealanders were pot in the
Tine. they  were always holding veligions  services.  They
formed w ring, just like the Salvation Armns. Then One Holy
Mo got i the iddle and prayed amd prayeilto the Aloaghty.
and the others threw offorings of money into the ring. after
whivh the Tloly Man took up twe eoins and threw themup to
Heaven as an offering to God; and, as he threw them up. wll
the worshippers looked up to Heavers and praved © Good God ”

=

and then they all bowed down te the ground and said: © Lord
Almighty ! He's headed theo apain®

CThat our exsserviesmen acenitted  themaselves well goes
without s=aying- res f,u\‘-l logeritsr, o foct. They would not

b

have hoen Id\\\(‘l'a‘ if they d not.

Generally speaking, New

Zealnnd lawvers seom to make good soldiers. Perhaps it is
because serving in the Middle Sast they had for their example
that  great Mididbe Easterienon-Aredan Jaowver and soldier,
Moo,
Wy Lawyiss Make Coon SoLoies
S Now |ohoave given spmie thotgbt to why it s thar Tawyers

sevt to make good sold Perhaps it iz heratse there iy a
cortain \-:mi](\ni\ i thel b, Who but L owver wonld
feel ot home among tho masses of documents, forms, and retarns,
which seetn inseparable from o modern army,  One of my
friends, writing abont his Tirst bnpressions of thearmy. said that
Hitler may think he s voing 1o win the war by means of Wein

Foamepf, but e had another think eoming berause onr people
seemned to put thenr fath in - Mine Pamph. Again, a lawyer
in aecustoroed to being alert, observant, and- e guick thinker.

Who but o kowyer could bave vealized that slthough in Kapoleon’s
day, an army wavched oncits stomach, s moders sy needs
a tconvevanee? T Whe wonld beqaibcRer to realine the necessity
for co-vperation Al arms o adr, land and Sthan one
rrtared on the s, cofus oxt sodin e o Lwsepnte bl covkiens
ot inferns 7 Whe staunch v defence than he who
refuses to oive seisin to the enerny and treals hinm as o trespasser
ab Twitia ¢ O whe more irresistible inoattack then he who,
W the torts dashies toreard and dispossedges the enemy
bBoentse he is not a bobder 0 dhue conrse 77 1 think, toc, it must
have heen a legal member of the Long Range Dusert Grouap,
who, when they had captured prisoners, whowm they could not
take with thein and conld net afford o allow to give the patrol™s
presence avay too soon. devised thesschome of taking off theiv
pants and hoots, and letting them go. Clearly, vou will agree,
an apphication of the nasing o nedo PUSID non orituy golio, or
woulel it e posteriores leges ran fit 7

af N
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their moments of reluxation, when

what terrors ookl the canteen
hold for one accustomed to * Refreshors ” - at the Bar’? But
all that is row h- ppily over. Our gervicemen are again with us,
and the maxim * Qui pescat corius b S0l *agein applies :
and here let me correet the rumoar that the Hamilton National
AMilitary Reserve were sent to " The [sland’ breause of their
drunken and Heentious habits, amd the Island they were sent
to was not Hotoroa, but The Barrvier. AR honour te those
legal me mbm\ of the Heserve who dropped their practices at
a moment’'s notice to to an nnknow destination.  If the
Jupanese }m_,:_‘l come to New Zealand. they would have heen In
thie forefront of tha buttle. Balieve e their spell on the Island
made thewn todgh.  One prominent practitioner, was, if not
bearded like the pard, when baving lost his wey one night in
the serab and forgotten the password. .ut least full of
strange oaths that the amazed sourry 1ot hirg past,

“*And tallking of juics, in
de. meindnis non . cural wilos,

cr
g

By

1 comd now to speak of the fatire, What has it to offer 7
What have we te of rovards Y Fortunately, the ex-
sarvieemen cof onr district seem to want little rehabilitation.

They are the best of all soldiers and civmens, vhe -men who
rehahilitate themsebves, - IF they vanask nnthing of us for
theraselves, we can at feast lad o syopathetic car when they

approacit us on hehsll of thelr Jess
we can endorse their petition with the
And again, what of the futare ¥ When
warkl, can wo help bBut be Tiled \\‘i{h distzy and foreboding
tor the futurer  We can offer owr soevicemen noo Valhalla or
earthly parudise.  Not for them a lif;: of waze, bat of warfare,
Many of our anctent liberties and landmarks are in Jdanger.
The ancient vittaes of thrift, honesty, integrity, and honour,
are assailed, and must bhe defonds Tord = ,mi-\g‘\'_ =0me Time
ago, Hkened the law 1o o great rock, amidst the enrrents of
contending factions and the =hifting sands of politics, upon
which o man in troublous times might set his foot and be safe.
To our ox-servicemen I Yo with us, sre rhe guardians
of that vock.  Long oy \nu b ‘-‘n'“(‘ T (Er‘uml that rock.

unate comrades) and
" et Right be done.”
we Took round the

‘Steadfait and true be vour goard,”
Mreo B O e replied o the tossto ou bebalf of the Navy,
Mr. PO Gilehrist, Jnel i veplving oncbhehalf of the Armv,

tx.‘.\'vr\‘\\i the careses of many ol the hig
the 2nd'™N
enee alw

anking officers of
VAL, and pu.mml oyl how those with k—\;ml experi-
s did their job well and segoitted themselves

with

honour. Mr, N. 1. Bumnith suitably replied oncbehalf of the A
Foree. . ’
Mr. OO L MaeDiamnid, ax the senior practitioner in the

district. proposed the health of Meo H. T, Gillies, and pl"‘\t‘-a'{ei
him, on behalf of the Hamilten pm:tmonvh with a’ cheque.
Mr, Gillies sultably replicd.  After the Jdiuner. the members
gathered in the loum}.e. where anecdotes, stories and renginiscences
were exchanged until o late howr, Thus conclided w very happy
and ‘E]lf‘a-ydllt function. nuite in keeping with the h‘}rhmt tradi-
tiong of the Tocal Bar, and of the profession gencrally,

INTEREST ON UNPAID DEATH DUTIES.

Reduction and - Remission.

Tt is of general interest to practitioners to know that,
as the result of representations made by the New
Zealand Law Society, the following Jetter was received
by the Society’s Secretary from the Minister of Stamp
Duties. S

= AWith reference to your letter of the 24th July last,
addressed to the Hon. H.GR. Mason, K.C., asking that
consideration be given to two suggestions regarding interest
on wmpaid death duties, T am ph‘ sed to inform wou that
arrangements w il b ma(l@ To give relief in both CASeS Ten-
iwnod by you.

An amendment to v Xisting lvfrlklamon will be veguired before

any remissions of interest can be given. but if possible the

necessary -legislation will. be =ubmitted to Parliament this
session.  The legislation will give the Cormmissioner of

Stamp Duties authority Inappropriate cases to remit or reduce
interest if the circumstances of the estate andjor the earning
capacity of the assets warrant some such concession. .

I am alzo arranging for the gazetting of tho necessary
Ovder in Council to provide for a reduction in the rate of
intevest at present charged on unpaid death daties. It
can be taken that the rate to be charged in most cases will
be 4 per cent. only. but uader certain cireumstances the
Comunissioner will "have power to require payment at the
present rate-of 5 per cent. whare it ix (nnhull‘_‘rt‘({ that mdue
delay ocovesin ihe payment of the duties.” :
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LAND SALES COURT.

The sammarized judgments of the Lands Sales Court, which appear as under, are pubiished for the general infeema-
They are not intended to be treated as reports of judgments binding on the Court,
in futtre applications, each one of whnich must be considered on iti own partieular facts.

tion and assistance of practitioners.

Summary of Jﬁdgments.

The reasons for the Court's

conclusions in-any one appeal may, however, be found to be of use as a guide to the presentation of & future appeal, and
25 9. indication of the Court’s method of a2 n-1601mﬂ' and determining values,

Now 8500 re 0oy U T W CLoro Y

Lund Agent's Commission-Commission prugable by Purchuser -
Reference in. Sale Uontract— Effect of {neveasing Purehase Price -
Uaidue Hurdship  alleged - Consent sudiject o fmu’r!eon thot
Purchacer  relegsed  from - O aderteding  to pag

Nervicemen's Settlegient and Lond Seles Aetl 1943, 5

The Court  sald: ™ To obviate further delay v this matter
where regrettable delavs have already cccurred, the Court has
decided to give an fmmediate judgment in short monomading
form.

At owas not disputed by the Crown thai the appeflant-
vendor is entitled wo have the price fixed by the Commitioe at
£6475 restoredd to the sale price of £300 and v ihis pegard the
appeal i therefors allowed aecordingly.

* The sabstantial matter in dizpate related te a sum of
agreed to be paid by the purchaser to a My, T the Land
(onccrut‘d in arrangine the sale. The Crown has at all tnm"
contended that the payment of commission by the purchaser
amounted in effect to an inerease of £340 0 the basic price and
the matter is properly in issie in this appeal. )

I was disclosed on the face of the eontract that a cwn-
mission wonld be pavable by the porehaser by the insertion
after the purchaser’'s signature of the words " who wilt bLe
responsible for the connnisston to the introducing ageat, . P,
Levien and (0. The purchaser aleo signed a -seperate docu-
ment appoiuting Levien and Coo ber agents and aresd to pay
£30 comnission on acceptance of the offer which she had sigued
for the property.

* The Court 35 primarily concerned with the contraet of sale
fram . to’ Cowhiel may be referred to as the principal trans-
action, 1t s however, by = B30 injoined to have regard aspong
other conviderations to the terms of auy other rransaction i
any way related thereto,

“The Court bas no duubt that the transaction between (7
and Levien and Co. (or T} is relaced to the principal frangaetion
ane therefore s p‘l't)p&‘ll'\' a matter for consideration by the
Cowrt in <determining whether consent showld  be g_[.lnt(‘(l T
the principal transaction and i’ so, whether nnconditionally or
kub]&:'t to ponditions. .

C0On & consideration of the whole Faet leacding to the bwg
transactions in gquestion. the Courtis of opinion

= {i) That in view of the demand for sections in the Wel
lington district very little difficnlty would have been experienced
by Mr. Cin hentnﬂ' the sections himzel, or by an agent in
effecting a sale on 'm~,- behalf.

(i) That in fact Mr. T, by advertising this section for sale,
interviewing and Uhlll(]ul’lll“' the [J\Ll(hd"x(_j and . drawing the
contract for sale and collecting the deposit, did u\cr\fthnw
which an agent. duly appeinted by the vendor wonld have been
reqmrod to do in order to earn hi¥ commission.

* (ili) That notwithstanding that Mr. O could ‘have -done
this work himsclf he failed to do so, his only reason. accord-
ing to his evidence, being that he was too busy and had not
the time.

*{iv) In effect, therefore, Mr. (. accepted Mr, TU's services
which in the normal relationship of vendor and agent would
have rendered Mr, C. linble to pay the commission, but notwith-
stending his acceptance of these services C. at all times stipu-
lated that he should not be chargeable with comiriission.

* {v) That the purchaser at no time appointed T. her agent
in the general sense that she wished him to search for “and
secure a property on her behalf nor did he undertake any such
duties or in fact perform any substantial work atv all as an
agent on her behalf.

" {vi) Viewing the matter broadly and Tooking at-the cssence
rather than at the form of the tran-:mtxon. the sua of £30
alleged to be pavable to T. for services rendered as the pur-
chaser's agent was in. fact rother a premium paid by the
purchaser for the opportunity of making en offer to a vendor
for whom the sgent was in substance already acting. but who
bad stipulated that hie would not pay the wsual commission for
his agent’s services.

Ceommission, but that in either . casc

Notwithstanding the . foregoing findings the Court {resly
piz the assurances of counsel thar all parties acted in good
faith and in the belief that the arrangemonts so entered into
were 161 in breach of the Act.

* The Court is nevertheless of opinion that viewing the matier
as o whole the effect of the traniactions outlnsd above i3 to
inerease the prics to the purchascr by £30 over and above the
basie vabze as fixed by the Court and to enable the vendor to
receive thie benefit of services from the agent for which normally
be wonld be expected to pay £30 commission. but with the
stipulation that the incidence of payvinent of ¢ommission be
transferred from him o the purchaser.

“ The Coury is of opinion that such an arrangement is con-
Lrary ta the spivit ard intention of th= Land Sales Act and thas
copsent to the principal trawsaction should therefore bo subject
to the condition hereafter provided,

Y Cninsel on behalf of the purchaser reyueste
to give weight to the unduz hardship which :
haid already suffered by reason of delay and will further a.,zifm
i by reason of the condition imposed by tho Court the sale
should not be completed, and it was urged that the Courd,.
nneder s B3, had a generad jurisdiction to waive consideratisx
of %2 small an amount-as £30. when a mach greater loss mizhs
possibly fall on'-the purehascr should the anloe fall throvgh.
We think it Iaropél‘ to state that we. were impressed with tue
parchuser’s honesty and her extrems desire and nevessity o
uvhtain this property, but now that it has besn determined
that the payment of the so-called comnmission by her cannob
he perimi
the purchesse st surely bo andertaken by the other partdes
to, the transaction and cannot properly be laid at the deor of
the Conrt. * In the present case two thin are eleat Lo us.
ot the one band that the agent, Mre. T, at no time performed
any services to the purchaser for which he could properly charge
the sum of £30 as claimied, and on the other hand the agent.
notwithstanding Mro (s clear statement that he wonld nod
pay commission, did in fact render cersain service to. Mr. .,
whith he was prepared w0 accept. It s suggested that in the
ciroummstances the proper course, and it should be a simplz
course, would he for the agent, My, T, and the vendor, Mr. ¢,
to settle between themselves the guestion of whether any corn-
miszion showdd he pavable by O or. in the alternative,
whether. T. should in the ecircumstances entively forgo. his
they ought to bhd able
to come to some Satisfactory eomemsion which will enable the
sale 1o be completed and will prevent the serious (om-oqnenve
which it has been stated will follow in the event of 3
Leing deprived of the property. )

- Thg decigion of the Court is therefore as follows :

© The appeal as to price s allowed and consent 1o the sale is
granted at the sale price of £300, but upon the following con-
dition, namely. that the vendor shall first secure the release
of the purehaser from her undertaking to pay the sum of £30
or any other sum by way of cominission or otherwise to E.P:
Levienw and Co., and shall secure the repayment to the ]mp
chaser of the sum of £30 paid by her accordingly to E. P, Levien

and Co., on August 22, 1945.7

io W. This case was heard with the sbove appeal, . to

C., and turns on precigely the same facts save that in the present.

case the purchaser was not cdlled to give evidence.

The Court said : ** As in the case C. to (. ny oppo»mon was
raised to the increase of the price from the amount allowed by

.the Committee to the full sale price of £686 and the appea.[ is

therefore allowed to that extent accordingly:

* The subatawtni guestion in issue. was; whether the purs
chaser eculd properiy be permitted to pay an amount alleged
10 be due 10 E. P. Levien and Co.. for commission on sale.  For
the reasons set ont’ in the decision already given in’ (.
the Court is of opinion that the transaction considered as a w_hole
is contrary ic the spirit and intentvion of the Land Bales Aect

and that consent to the principal transaction should, therefore'_'

he 1ub3ect to the condition hereafter prov 1(lcd

i, the onus of preventing suy wmudue hardship o




* The decixion of the (ourt ix theréfore as follows :

The appeal as to prive is allowed and consent to the sale is
granted at the sale price of £656. but upon the following con-
dition—namely, that the vendor shall first sccure the refease
of the purchaser from hiz undertaking to pay any sum by way
of vommission ot otherwise to E. P. Levien and Co., and shall,
if such sum has aleeady been paid, secnre the repayment of any
such sum to vhe purchaser.”

Coto W This case was also heard with ¢t to (U, and turns
on precisely the same fucts, save that in the present case the

purchazer was not called 1w give evidence.

Tha Court said @ As i the case (o C. no opposition was
raived £0 the increase of the price from the amount allowed
by the Committee to the full sale price of £780 and the agpipeal
in therefore atlowed to that extent accordingly.

The substantial question in issue was whether the pur-
o oconid properly be permitted to pay an amount alieged
1o he due to E. P Levien and Co. for coromission on sale,  ¥For
the reasons set’ out in the decision already given in re O to (.
the Conrt 1s of opinion that the transaction considered aga whole,
is dontraey to the spirit and intention of the Land Sales Act
and that corsent to the principal transaction should therefore
he \uhié‘t" to the condition hereafter provided.

The decision of the Court is therefore as follows :

TThe appeal s ta priee s aliowed and consent tu the m—ﬂt e

,gmr.hw! at the sale price of £7800 but upon the following con-
dition-namely, that the vendor shalt first seeure the release of
the purchaser from hix undertaking to pay any sum by way of
sommission or otherwise to . P Levien and Co. and shall,
it sueh s has alresdy boeen paid, secure the repayinent of
any such sum o the purchaser.”

No. 86, -0 o Mok
Rurial  Londe Foalue-
Loty oo Porer

Yernrs” Seriows Neglecf— Inbherent
Potential Volue,

Moy

of Recorers -
Appeal by the Crown against the grant of consent to sell a

farm of 117 acres at Makotukin, for the sum of £2.718 10s,

The Court said The Court wecepts the evidence of the
Crown valuers that, owing to seriots neglect over many years,
the furm, whatever s past or pnoape(tn‘e capacity. s not at
presens un ceonomnie unit, Subject to any necessary adjustment
it is-the present, condition of thc property which must form
the hasis of valustion.

* The
by Mr. Booand llpon the opinions as to carryving capacity of
several  practieal: farmers.  Before . the Committee Mro T
preseuted o budget which was’ shown to be prepared UPON -t
wrong bedsis v vespect of Inbowr reward.  Before the Court he
smended this budget in soverdl material respeets, but so ax to
arrive at much the same final result. Mr. [ admitbed that in
his amended budget he had discarded bis previous considered

Copinions in favenr of opiniens, given before the
by, other witnesses,  In the eirenmstances, the Court can
p!a\-o little relincee upon either of these budgets. The practical
farmers, who made no claim to be valuers, were evidently men
of above avernge efficiency. and i onr view were infiuenced
to take too rosv o view of the eapacvity and potentiality of this

“farm by reason of the measure of success they bad themselves

. m‘hic\'wi on lend which had been well farmed for many years.

* For the Crown. Mr. B, valued the property at £2,170 and

'1\11. 1.oar £2.102. Both appear to have made adequate . allow:
ance for the buildings and for the clearing and_grassing of the
Tarid, while their allowance for feneing and tirnber 1 considerably
in execess of that of Mr. I There is a substantial difference
of opinion as to the unimproved value, but the Crown valuers’

figure receives some support from -an analysis of the selling
price n two recent sales of comparable properties. The Court
finds the value of the property. assessed solely by reference to
its present depreciated condition, to be £2,200.

“The Committee evidently considered that the basic value
of the land should be increased to the amount of the sale-price
by reason of its * inherent Guality and power of recovery.” We
have po doubt. on the evidence, that this property has seen
rouch better davs. and may again, subject to efficient farming
over a period of not less thian three vears and to the expendi-
ture of a considerable mum of money. achieve a much higher
productive value. We are coneerned. however. . only to
“determine the amount (if any) over and above the present Valae
of the property assessed as above, which a purchaser might
reasunably e expedted to pay in view of the pru'xpcct of obtain-
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ing these higher returns, subject to his own expenditure of
time and mon sing due weight to the opinions of the
practical farmers called on behalt of the vendor. we cannot
but feel that this property hias a potential value (as the term
was used in the case reported as Noo 43—/) te N) which is
not.reflected in the vaivations presented by the Crown.  The
estimation of such additional value 18 always & matter of
difficulty and is of necéssity a tutter of opinton.  The Court
considers that e sum of £200 should o1 thix account be added
to-the present value of £2.200, making & rotal of £2.400 which is

found to be the basic.vabe of the propesty.

= As this is below the sale-prive to which sun=ent was granted
by the Committee. the appeal ls allowed,  Consont to the sale
will be granted subject to the price being reduced to €2.400
accordingly.

Now BT -V o).
Tirben Loand © Npeewlation pur-
poses -penty-one Progert eosns Anto Foree
of Act, Three Propertivs puechased, Eight Hopses and Bk of

Droperties Noil
Contiuets Ner
3613,

Seele af Buee Secbons..
Nettlerent opst

Flats built ond Nineteen
1Ml ’ : ;|
Larned Nafes oo

grnen <

Appeal by the Crowo agninst the conszent graoted by the
Comnittes to the =sale by the vendor to Mr. J. of 2 house and
approximately 5 acres of land in the suburbs of Hastings.  The
price of £2,000 was not in issue, and was ackoow, 11‘(5“&3& Ly the
Crown to be'reasonable. The Crown objerted to the sale before
fhe Committer and now appeals upon groands. which mav be
shortly termed ™ undue aggeegution 7 and 7 speculation.”

The Court said @ It would appear, sl the Coart so finds
upon the evidence. that the purchaser, Mo J. who is a retired
restauranteur. has during the past eight vears boueht-and sold
a considerable numher of properties and bas evectid 2 considerable
number of houses. At the time when the Sercicemen’s Settie-
ment and Land Bales Acte 19130 rame info Foree, be was the
owner of twenty-one properties, of which pineteen were houses
fet to-tenants. - Those nineteen hovses heostil) owns, Sinee
the coming inte operation of the Act, Mr.J. has puirchased three
propecties. exclusive of his present purchase. and tio of these
were areas of land suitable for subdivision.,  Upern these aress
he has built eight houses wul s new buaikding a block of four
flats. He has also gold a naunber of sectinng orowhich other houses
have been built. “At the present tinw his aggregate land holdings
are almost identical with his holdings before the
force, and, snbject 1o the tnmpi!.‘tmn of the fhitz he possesses
no suitable sections vpon which o earty on future building
operation=. I alll Meo Jo has sold ve less than Fiftoen pros
pertivs, either houses or seetions, stnce the Aet and in over v
case hix sales have been passed by the Committes without
reduction of price.  Me gave evidence which stands uue ontra-
dicted, that he has the e ary knowledge and experience to
build a-fairly low-priced house and that most of the houses
alreacdy dl‘:‘)()\(—‘(l of have been sold 1o discharged servicemen
and am‘epccd for loan purposes by the Rel habilitation Depart-
ment. - His stated object in purchasing the present property is
to subdivide it into fifteen sections and to continue building as
materials and labour are more readily availuble. b

= The Court. in Case reported, No. 2/—-F. to 8. Taid down
the principles to be applied in determining whether the pur-
chase of further land can properly be deemed © unduie BEgETega.-
tion’ and in particular the Court intimated that the pore base
by a builder of a reasonable number of building sites for the
carrying on of his business is not te be so deemed.  We are
satisf ied that no Ol}Je"EIOH could properly have heen raised hy
the Crown to Mr J.'s present purchase but for the fact that he
owns some ‘nineteen tenanted properties or thereabouts. All
these properties. however, belonged to him before the cowing
into operation of the Act and he states that would readily sell
any which fell vacant but that they are virtnally unsaleable to-
dav by reason of being tenanted.

ot eame into

* The Court is of opxmon that in the particalar circumstances
of this case Mr. J.’s business should bé dissociated from his
_properties let to tenants and that he is entitled to claim to be a
builder and as such to purchase scetions for the continuation
of his business. That being so, the area now purchased does not
seem excessive, nor is his pmcl ase likely to dcprwe any other
e..;erpmsm“ bullder or any individual of vbtaining similar Iand
in Hastings and we arc thereforé of opinion t.ha.t the Crown’s
ob_]e(.hzon upon the ground of undue agoregation roust fail:

{(To.be coneluded.) .




October 1, 1946

- NEW ZEALAND LAW JOURNAL

249

IN YOUR ARMCHAIR—AND MINE.

By SCRIBLEX.

Reflections upon Judicial Emoluments.—Even the
most hardened oppotents of change, wninfluenced by
the rise in the vost of living. must admit that after
forty vears at the same remunetation the Judges were
due for a vise. It is no answer to quote s. 10 of the
Judieature Act, which prevents a diminution of salary,
or 5. 4 of the 1913 Amendment, which provides a some-
what involved seale of superannuation. It is gaid that
an obifer dictum ol Lord Hewart was that o Judge
should try to ipok as wise as heds paid to look "-—which
means that io the outside and uninitiatéed world a
Chief Justice of New Zealand looks only half as wise as
a Lord Chief Justice of ¥ngland. Another and more
celebrated theme of Hewart's was “not only should
justice be done, but it should appenr to be done.”” This
expression makes ity appearance from time to time
in our Courts. Does any reader know its precise
origin 7 Slesser. LT, uses itin B v, Selford Adssessment
Committee, | 19371 2 AILER. 98, 101, with ™ manifestly
betore * appear,” while Sir Bovd Meorriman in Cotfle
Sy, Contle, 119301 2 AlLCER. 535, 540, throws in an
adverb for good mensure, by saying that it is " of
fundamental importance that- justice should not only
he done. but shonld manifestly and undonbtedly be
seen ta. he dene.”  This phraseology is attributed to
user by Hewart, L., by no means for the fiest
time.” in B, v. Nussey Justices, K oposte MeCarthy,
(1924 1 K.B. 256. _

Shakespearian Note.—Judges are not, for the most
part. keen movie-goers. and MacGregor, J. at a late
stage of his jndicia) carcer confessed that hie had never
been inside a cinema theatre. - On the other hand,
Seriblex remembers sitting close to Myers, CJ., at a
showing of © Dizraeli 7 .and being impressci by bis
obvions relish in the film, particularly in the scene where
the great politician spends several mililons with careless
abandon on the purchase of Suex Canal shares.  The
other night, when he had the pleaswre of appearing be-
hind. not before. anunofficial Court of Appeal (Kennedy,
Callan, and Finlav, JJ.) which was giving rapt atten-
tion t¢ Lawrence Olivier's production of “ Henry V.
Seriblex could not help thinking of the story told of
Baron Martin who, when on eirenit with a brother Judge,
admitted that he  had read nothing written by
Shakespeare. Hiz collengue who was never without
hig Shakespeave, lent him ihe plays, recommending In
particular  Romweo and Juliet as o starting point.
Martin took the hook and went to bed. One being asked
next morning what he thought of it. he. observed,
with impatience, 1 don't helieve a word of it 17
Women Barristers.—As an - inveterate reader of
ossip cotumns, Scriblex could not fail to notice that
Melbowrne's leading divovee lawyer, wife of a doctor
and 2  coung grandmother ’ 7 was to visit New Zealand
at the wod of the vear. This information recalled a para-
graph which Mr. James Agate, the most entertaining of
modern diarists, onee eut out of his deily newspaper.
It read as follows :— ' .

A young Indian seaman refused to be cross-examined by

a woman barrister at C verpool Assizes vesterday.. ** Mind
vour own business. I g =

boy. I no talk zo girls,”” he said.
The barrister tried ageus. but the.Indian would not answer
her questions. persisting that he ™ did not talic te girls.™
““You are a good boy,” said Mr. Justice Bingleton, bu_t this
lady is a good girl.  You must amswer her questions.”
“Oh'! she good girl” said the Indian., = Very well, T-answer
questions.” . . ’ o

Ig

.

The Indian, says Agate. was right the first time.  The
woman barrister; in his view, looks and is ridiculous,
and hag been so since Portia. Neither should the sex
sit on juries, he adds. since no woman will believe
that a witness wearing the wrong clothes can be giving
the right evidence. :

Women Witnesses.—clt iz generally conceded that the
observation  of wormen iz keeper and more accurate
than that of men; who are inclined to draw inferences
from what they have secen and to confuse what they .
surmise mnist have happeued with what they actually
saw happening. Women usually relate what they saw :
but, on the other hand, in the opinden of Strachan, in
his" Benck and. Bar of England. their evidence is
reliable only &o long as their pagsions are not involved.
“ When love of their husband or children enters into
the question, not a word they utter can be trusted.:
they have no Tonscience.” - Although the average
practittoner might well regard svch o statement as
far too sweeping, that well-known advecate, the late
Sir Edward Marshall Hall, K.C.. was wont to contend
that a woman giving evidence against her own interest
regarded the truth as of secondary importance only.
Omn one oceasgion, a charming female asked Graotham. J.,
*Is it true. Sir William. that women have less regard:-
for the truth in the witness-box than men have ™ ?
He replied: = L should searcely like to say that, madam,

1 should prefer to say thet they coquet with it more,”™

The Adulterons Wife.—The carcless, hut unconcealed,
raptures of this type of ‘woman have given rise, no
doubt, to that misused ferrn * the unwritten law.”
If a man kill his wife, or the adulterer. in the act of
adnitery, it 1z manslaughter, savs Parke. B. in
Pearson’s Case. {1535) 2 Lew. ".C. 144, provided the
husband has similar inspection of the act, but only
then. Summing-up to & jury in R, v, Bothwell (1871)
12 Cox C.C. 145, Blackburn, 4., told a jury that if a
husband: suddenly hearvd from bhis wife that she had

. committed adultery and, having had no idea of such a
thing before. thereupon kiiled her, it might be man-
slanghter. That a confession of past adualtery might
have the effect of reducing murder to manslaughter
was conceded in B.v. Jores, {1903) 72 J. P, 215, although’
the last two cases have been subsequently explained
upon' the basis that a sudden confession of past
adultery is * equivalent to a discovery of the act
itself.”> This convenient rulé does not, however,
extend to a confession to a man to whom the woman

is merely engaged, or with whom she iz living, nor is - '

a mere suspicion of wife’s adultery sufficient nor a
confession of an- intention to commit adultery. ln
B.v. Holmes, (19461 1 All E.R. 524, the wife whom the
appellant suspected of infidelity admitted during a
heated quarrel that she bad been unfaithful whereupon
the husband, recently returned from war service,
picked up & hammer-head and struck”her with it.
Alleging that he could not endure her suffering, when
she fell on-the ground, he strangled her with his hands
until she stopped breathing. The Court of Criminal .
Appeal (Lord Guoddard. C.J., Wrottesley and Croom- -
Johnsten, JJ.) dismissed an appeal from the ‘trial Jidge
who directéd the jury that upon these undisputed:facts -
it was not -open to return a verdict of manslaughter. -
This decision has sinee been affirmed by the House of .. -
. LOI‘d‘L - . ) P
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Thls service is available free to all paid annual 5U bscrnbers, but the number of questions accepted
for teply from subseribers during each .subseription year must necessarily be EFmited, such limit

being entirely within the Publishers’ diseretion.
will allow; the reply will be in similar form.

Questions should be as brief as the circumstances
The guestions should be typewritten, and sent in

duplicate, the name and address of the subscriber being stated, and & stamped addressed envelope

enclosed for reply.
{Practical Points), P.O. Box 472, Wellington.

t. Income-tax.-- Co-operative
solely  isteibituble  amongst
exempl from foucome-free.
QUursTION 1 (1) Section 48 of the. Dairy Indusery Act, 1908,
ax ainended by s, 10 of the Dairy Industry Amendment Aect,
1022, defines a co-operative dairy. company. It is' sometimes
stated that. becanse of this section. a dairy company to be eo-
operative must have more than 50 per cent. of its shareholders
as supplier shareholders. It would appear that the real test s
not by reference to the smopber of shareholders. wet or dry,
but by the wmeat of dairy products supplied to the company
by ile sharcholders.  Would you p‘:e.3.~e advise which is the
true test-to be applied ¥

() Section 78 (er) of the Land and Income Fax Act., 1921,
makes provision for exemption from taxation in favour of a
dairy vompany. having for its objects the sale of milk sapplied
to the company by its shareholders. if and =0 far only as the
rules of the cornpany provide that its income shall be distributed
solely amongst suppliers of milk 1 proportion to the quantity
wof itk mppixr‘(l by them.

Loes this mean that the whole income of a dairy company
is taxable if the articles provide for payment of dividends on
paid-up eapital as well as a distribution to shareholders in
proportion to their supply 7

Axswun: The provision referred to in the Land and Incotce
Tax Act. 1923, has been repealed. and a new para. (#2) was
substituted by s 6 of the Land and Inecome Tax Amendnient
Act, 1936. :

It ds considered that the view expressed in the question is
correet. and thit the Courts would interpret the word ~income,”
emploved: with reference to its distribution. in para. (ee) {il. as
net. and not gross, income. A ‘contrary intention would
render as surplusage in thta section the words " if and %0 far ™
in the sub-paragraph ; and if possible words in an exempting
section of A revenue Act, should not be treated as surplusage :
pu: Reed. J., in Conmunissivner of Stawp Duties v, Sch u(’h. [1434]

N7 LR 652, 653

A contrary interpretation would also 1'undu1}; limit the opera-
tion of the exemption, which it is submitted, should recene a
benevolent nterpretation, as it ig the expressed object of the

Dwviry  Cosnpang—- Net

Profits
Seppliers— Whether  Net

Profit

- They should be addressed to-.
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Legislature to encourage the dairy industry, as Part TIT of the
Dadry Lodustey Aes, 19080 and the cases decided thereon shew.
The articles referrcd to.in the question appear similar in this
particular respect with those in such leading cases as Brook
vo Cambridge Co-ap. Dhiry Co.o Lid.. (19235 X.ZLLR, 602,
Jokrson v Elihamn Co-op. Deiry Faclory Co.. Ll [1920]
NZLRD 216, and XMecelloneld v. unermiu; Ly !'(.'r“rom,'
Ca. Lt im:sx NZLR, 122, 146 and it is not to be in-
forved that the Legislature intended that these and simiar
cormipanies were to be outside the benefit of this exemption.

X

2. hand Tax.— Trangfar of Lowd— dpportisnment on Scttlement
Whether cr ™ owigning "~ Land aid Lacome Tax  Amiendment
Aot tinld s 12,

QursTioN ; Recently, some farmer clients of ours entered inte
a contract to soll part of their property and one of the clauses
in-the contract roads us follows r.w The property shall be at
the risk of the vendor until the date of possession and thercafter
at the risk of the purchaser snd all rates. inwurance preminms
and other outgoings shall be apportioned as at the daze of
possession,”

An argument has ariseu as to whether ander this contract
the land” tax is apportionable. - We contend that * other
outgoings ' covers land tax, but the purchasers state that this
13 nat s0.

ANswWER @ Before 14, any agreement was void so far as it
altered the ineidepes ofF land tax 1 Land and Income Fax Act,
923, 5 3700 - By s 12 of the Awmendrient Act, 1944, however,
the rveference to land tax in = 170 was deleted, so that there is
now nothing to prevent u contract for the sale of land providing
for the nppurtmnmonb of landd tax.

Whether the agrezoent of the parties is sufficiently wui«* to

. provide for appmrlt\nu’u‘n* may be open to doubt, on the ground
o thatr erpressio’ anius exclusio et iferips.

Ho_\w\ er, it would
seemi that the Court would construe the agreement as suffi-
ciently wide and comprehensive to cover land tax.

A

RULES AND REGULATIONS

Rural Electrical Reticulation Council (Travellmg—aliowance}
Regulations, 1946, (Electricity Act. 1945.} No. 1946/144.
Transport (Passenger} Order, 1936, Amendment No: 2, and Trans-
port - Licensing (Passenger) Regulations, 1936, Amendment

No. 7. (Transport Licensing Act, 1931} No. 1946145,

- Government Railways Industrial Tribunal (Fees and Travelling-
allowances) Regulations, 19486. {Government  Railways
Amendment Act, 1944, No. 1946 146,

Hairdressers {Health) Regulations Extension Notice, 1946, No. 2.
(Health Act, 1920.) No. 19461475,

Troui-fishing (Wellington) Regulations, 1941, Amendment No. 3.
(Fisheries Act. 1808.) © No. 1948/1435.-

Customs Amending Regulations, 1946.
No. 19467149,

Revocation of the Southland and Otago Snlver—beech Markemnw
Notice, 1940. {(Supply Control Emergency Regulations, 1939,
and Timber Emergency Regulations, 1%39.) No. 1946 150,

Sale of Tallow Control Order, 1946. (Primary Industries Emer-
gency Regulations, 1939.) No. 1946/151.

Government Railways Classification and Pay Regulatmns. 1942,

- .Amendment No. 4. (Government Railwavs Act, 1‘) 2u.) Now
1946/153. :

Emergeney Regulations Revocation Order, Ne. 5.
Regulations Act, 1939}  No. 1946153,

Revaecation of the Bieyele Tire and Tube Control Notice, 1942.
{Factory Emergency Regulations, 1939.) No. 19467154,

Metropohtan Milk. Boards {Travelling-expenses) Regulations,
1946, (Milk Act, 1944.) Noo1946/155.

J{Customs Act, 1973.)

(Emergenc-}“

Share-mllkmv Agreements Order, 1946,
ments Act, 1937} No. 1940, 156.
Animals Protection (Australian Spur-winged Plover) Warrant
1946, (Animals Protection and Game Act, 1021223 No.

1946157

Drainage and Plumbing Extension Notice, 1946, Ne. 2. (Health
Act, 1920 No. 1946:158. .

Second-hiand Fruit-case Conirol Notice, 1946.

{Share-mi]king Agree-

(Supply Conteol

Ewmergency  Regulations, 1939, and Timber Emergency
Regulations. llH\)) No. 1946/ E59.
Quinnat Salmon Regulations, 1940, Amendment . Ne. 2.
" (Fisheries Act, 1908 No, 1946180,

Fresh-water Fisheries (Souihland) Regulations, 1941, Amend-
ment No. 5. (Fisheries Act, 1908.) " No. 1946.161.

Food and Drug Temporary Reg.x!atzons, 1946. (Sale of Food and
Drugs Act. 1908 No. 1946/162,

Fresh-water Fisheries {Auckland) Regulations, 1946. (Fisheries
Act. 1908.)  No. 19467163, .
" Fresh-water Fisheries (Ashburion) Regulations, 1946. {Fisheries

Act, 1908} No. 1944164,
Fresh-water Fisheries {South Canterbury) Regulations, 19486,
(Fisheries Act, 1908.) No, 1946,1635.

Fresh-water Fisheries (Waimate} Regulations, 1948. (Fisheries

Act, 1908} No. 19467166,
Fresh-waler Fisheries (North Canterbury) - Regulations, 1946.
(Fisheries Act. 1B08)  No: 1946/167. . .
Fresh-water Fisheries (Southern’ Lakes) Regula.tions, 1945,

Amendment Ne. t. {Fisherles Act, 1408

No. 19467168,




