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DAMAGES IN FATAL ACCIDENTS: AMOUNTS
NOT DEDUCTIBLE.

ECTION 3 of the Desths by Accidents Com-
pensation Act, LS, is as follows :

. Where the death of & person s cauxed by a wropgful
act, neglect, or defanlt, and the act, negleet, or defanlt, s
aueh ps would (i death had not ensued) have entitled the
purty injured to maintan an action and recover damages
in respect thereof, the person would have been liable if death
had not ensued shall be liable to an action for damages
notwithstanding the death of the person injured, and although
the death was caussd i such eirgiunstanees as to amount in.
Taw ton erime,

And s, 5 of the statute reads
Every sieh action chail be brought by and in the name of
the executor or administeator of the deceased person. and
the jurv may give to the parties respectively for whom and
for whase benefit the action was hronght sueh damages as
they think proportioned to the injury resolting frorm the
death.

Those sections reproduce the effect of 8. 1 and 2 of the
Fatal Accidents Act, 1864 (9 & H) Viet., ¢, 93), known
popularly as ™ Lord Campbell’s Aet.” .

For many vears it had been aunthoritatively stated
that the dependants are entitled in such an action to
reeover only the proved pecuniary loss suffered by
reason of the deceased’s death.  In determining this
Inss. all pecuniary benefits aceruing to the dependants
by reason of the deceased’s death were taken into
account., and the damages to be awarded were accord-
inglv diminished. -For instance, it was held soon after
f.ord Campbell’s Aet came into operation -that the
proceeds of a policy of insurance on the life of the
deceased accrning for the benefit of his dependants
was in that category. "And in Grand Trurk Railway
Co. of Cawrda v, Jennings, (1888) 13 App. Caz. 800,
S04, 865, Lord Watson, In delivering the opinion of
the Privy Council, stated the general rule of such
recduction of damages :

It appears to their Lordships that money provisions made
by w hasband, for the maintenance of his widow, In whatever
form are matters proper to be considered by the jury in
estimnting her loss: hut the extent. if any, te which thesc
onght to be imputed in reduction of damages must cdepend
on the nature of the provision and the position and means
of the deceased.  When the deceased cid not carn his own
living, but hud an annual income from property, one half
of which has been settled upon his widow. a jury might

rensongbly come to the cenclusion that, to the extent of that
half, the widow waes not at o loss by his death, and might
eonfine their estinute -of her loss to the interest she might
prebably have had ‘in the other half.  Very difficalt con-
siderations orcur when the widow's provision takes the shape
of a policy on his own life, offected and kept up by a man
in the position of the devessed, Willlem Jennings,  The
pecuntary henefit which acerued to the respodent from his
premature death, consisted in the acceleralod reeceipt of a
sun of money. the consideration for whici: had already
heen puid by him, out of his carnings,  In wich & case. the:
oxtent of the henefit may fairly be taken Lo he veprosented
v the use or interest of the monev Jduring the period of
acooferation @ and it was on that footing that Lord Campbell
in Hicks v. Newport, &e.o Raiheay Co, (1857) 4 B & 8, 4480,
suggested to the jury that, in estimating the widow’s logs]
the benefit which she derived from  aceelaration might be
compensated by dedneting from their estimate of the future
carnings of the deceased the armouni of the preminms which,
if b had lived, he would haye had to pay ont of his esrnings
for the mamtenance of the poliey. :

That was the recognized rule in (reat Britain until
the passing of ». 1 of the Fatal Accidents {Damages)
Act, 1908, (supra) @ and, where that legislation has not -
beeny copied, or where legislation with the like effect
has not been enacted, that is still the rule + see the
remarks of Lord Porter in Dawies v. Powell Doiffrya
Associnted Collieriey, Lid., 119421 A Q. 601, 618, 619
[1942] 1 All E.R. 637, 666,

In Great Britain the first modification of the Fatal
Accidents Act, 1846, as to the assessment of pecuniaty
loss was made in the Fatal Accidents (Damages) Act,
1908 (8 Edw. 7, ¢. 7} (12 Halshury's Complete Stalutes
of Englund, 340). Section 1 provided :

b assessing damages in any action. whether commenced

before or after the passing of this Act, under the Fatal

Accidents Act. 1848, ‘as amended by any subsegquent enact-
ment, there shall not he taken into account any sum paid
or payable oir the death of the deceased under any contract
of assurance or imsurance, whether made hefore or after the
passing of this Act. o
Later, by the. Widows™, Orphans’, and Old Age Con-
tributory Pensions Act, 1928 (20 Geo. 5, e. 10) (20 Hals-
bury's Complete Statutes of England, 632), 5.-22 made a
further modification in enacting that '

In pssessing demages in any action under the Fatal Acci-
dents Act, 1846 to 1908, whether commenced before or after
the rommencement of this Aet, there shall not be taken inte




account
orphans’
Widows'.
19235,

any- widows' pension. additional  allowance, or
poension payable under the principal Act. The
Orphans’. and Old Age Contributory Pensions Act,

The provisions of the foregoing statutes were not re-
produced in New Zealand legislation.  But in 1936,
with the appearance of the Law Reform Act, 1936,
the following section was enacted,

7. Tn assessing dwroages 0 any action wuder the prineipal
Act {the Deaths by Accidents Compensation Act, TN
there shall not be taken into aceoont wny qein. whether to
the estate of the deceased person or to any persan Far whose
bonefit the setion s browght, that & comsequent on the death
of the deceased persnn,

The genesis of this section was a resolution pussed at
the Legal Conference in Duneding in April, 1936, which
recommended amendment of the Deathy by Accidents
Compensation Act, 1908, to provide that where the
deceased had & poliey of insurance, any monevs coming
thereander to the pldmtl’rf should not abate the la-
Gility of the defendant. This, #t was pointed out, had
been the law in England since the passing of the Fatal
Accidents (Damages) Act. 18063, as above.  Where
the refation of master and servant existed hetween the
deceased and the defendant, that was already faw in
this countrv: Workers” Compensation Act. 1922
s. M2 but, of courde, & right of action under the Deaths
by Aceidents Corpensation Act, 1908, does not depend
on the establishment of the relationship of master and
servant.

In July of the same yvear. in an article which appeared

in this place (12 New Zeadond L Jowinel, 185).
we suggesterd that the resolution of the Legal Con-

ference had not gone far enongh. as, we considered,
that in any contempiated amendment of the Deaths
by Accidents Compensation Acét. 1908, pensions should
not be taken into account in the assessment of damages.
so that the receipt of a pension consequent on the death
of the deceased by hiz widow should not abate the
hability of the defendant auy more than the receipt
by her of the proceeds of a policy of jife insurance
on his life should do.  We then pointed out that this
was somewhat lightly touched on in both Courts in
Skaw v. Hill [1935] NZ.L.R, 915 but no expression
of opinion was gzvvn m the Court. of Appesl whether
or not such a pension shouid be excluded in the assess-
ment of damages. It was. however. a tact that immediate
alteration in the law followed the decision in Carfing
v. Lebbon, |1927] 2 K.B. 108, where the Court of Appeal
had held that s widow's pension should be taken into
aecount in the assessment of damages. and whatever
such damages may have been they should be reduced
by the true value of the pension, as o pension was not
withins. 1 of the Fatal Accidents (Damages) Act, 1908,
to which we have reférred.  In the consequent amend.
ment of the law, the Widows’, Orphans’. and Old Age
Contributory Pensions Act. N 20 (Gt. Brit.. s 22
{as we have seen above) provided that in t‘ne ARRERF
ment of damages in a fatal acceidents suit. no widows'
pension, additional allowance, or orphans’ pension,
“should be taken into account. [n submitting that a

similar provision should he en‘l(ted in New Zealand,
we said @

We think this matter is sufficiently of importance that the
doubts e\lhtmg as to the inclision or exciusion of penstons
ITL . AREESSINR ‘.ma,‘_m unrder the Deaths by Accidents Com-
perwation Aet, (08, should be resoly :d at an early date by
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an amendment of the law on the lines of 5, 22 of the statute
of Greas Britain to which we have peferred.  Where the
financial positinn of widows and childreit i concerned, it is
an undesirable state of the law if amendment in cages of doubt
he pot offected until o definite decision of the Court be found
agaiust their inderests ;. and is particalarly of importance
that the luw should he mude definite in this regard in this

reuntry. where pensions are almost exclusively provided by
the htate

In the following September, the Law Reform.Act, 1036,
was enacted, and Part 71 was devoted to amendments
of the Deaths by Accidents Compensation Aect, 1908,
Reetlon 7 went farther than the commendation of
the Legal Conference, and its draftsmanship was
intended to make a comprehensive modification, which
elyled (in o very wide sweep) more than the pro-
visions of the two statntes of Great Britain to which
reference hias been made: as use of the words = any
gain " shows.  To repeat the section

7. In asgessing damages in any action umder the principal
Act there shall niot be taken into secount may gain, whether
to the estate of the deceased person or to any person for whose
henefit the getion s hronght. tiat i consegient on the deaih
of the derecsed porson,

Fmmediately. there were expressions of doubt as to the
menuning and the extent of operation of the italicized

words : see Mellroy und Gresson's Law Reform Act,
1826 29, where the matter was fully discuzsed.  The

use of the word = gain ™ was not Hliﬂ'lal(‘nﬂ\ definite,
it was thought, to exclude. for instance. damages wnder
the prmupal.-\(t wlhich are dependent on a wife's
" pecuniary loss” on the death of her husband @ and
it was suggested that it s impossible to ascertain the
" pecuniary ' loss resulting from the death regardiess
of the corvesponding gain, even if the acuelerated
receipt of lump-sum damages be considered the only
gain consequent on the death : see Baker v, Dulgleish
Steam. Shipping Co.. (19221 1 KB, 361, The precise
language vsed in the Fatal Accidents (Damages) Act,
1908, of Great Britain, was pomred to as being move

satisfactory than the w ording of . 7 of the Law Reform
Act, 1936,

In other words, there was considerable doubt as to
what sums must be disregavded in assessing a widow’s

T pecuniary loss,”" which is the busis of her damages
ander the prmupaﬂ :‘u‘( And it was then asked
whether the amount of hunp sum payment to a
widow consequent on the (leath of her hushand. who was
a small wage-earner. would not in itself he a * gain’

to her: and. also. whether & widow's pension wis
actually in the natore & % gain’ consequent on her
hushand's death.

The proper interpretation of s. 7 of the Law Reform
Act, 1936, came up for consideration in A?Zw; V. .—?Zf:ed
Buckland and Sons, Lid.. [1941] NZ.L.R. 575, by
Ostier, J.. who termed it * a matter of great Import
wnee. A cladm was made on behalf of a widow and
three dependent children, consequent on the death
of her husband and father, for £2.000 genarai damages.
Before trial the following oueatmns of law were argued :
{w) whether any capital or income reeelve‘d by the widow
and children of the deceased was a ° Cgain Lonseiluent
on the deceased’s death within the meaning of s
of the Law Reform Act, 1936 : and (/) whethel, i'n
order to reduce the 1i<tn1ages. e\‘idence could be given
at the trial of the action for damuges of the acquisition

of property under the will of the deceased by his w 1(10‘»‘»
or ch]h{u,n. -
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The learned Judge observed that ifwas, in his opinion,
unfortunate that the Legislature, in enacting s..7 should

not have been content. when reforming the law, to -

amrend it so as to bring it into conformity with the
taw in England. (He was referring to the enactments
to which we have already given some consideration.}

In the course of his jwigment, ar pp. 581 and 582,

His Honowur said ;

there can, 1 think, be no room for doubt us to the
meaning and intention of the amendrent made in Kngland
in 1%m. The intention was that even if the dependant
by virtue of the ingurance-moneys he recolvisl was bettee oflf
than if the death hasd not occorred he conld still bring an
setion, and in awsossing the damages that gain to the plainnff
wits not o be taken into acconnt. That is clearly the mean:
g which Lord Hewers asteibuted to the awermiment o the
vame just eited, in which he said 0 2 1 @ man who is insured
for £200000 15 killed in o wailway accident, his widow and
children curt recover frone the milway company  damages
which are not diminivhed by the cireumstance that on the
denth of the decessed there becownes pavable the Targe sum
assared.””  That must also he the intention with the amend-
ment concerning pensions. 1 oanderstand that counsed for
the defendant does not deny that thix is the teoe meaning of
the Knglish amendimentss Our s 7 goes further, It pro.
vides that dn assessing damages inoany action under the
prinvipal Act there shadl not be taken into account two
spevies of gair s ) any gain to the estate of the deeensand
that ix consequent on his death o and (H) any gain to poy
person for whose henefit the action s bronght, that s couse-
quent on vhe death of the deconsed,

The first species of gain. His Honour sutd, could only
refer to inswrance-moneys or sume of money =uch as
friendlv-socicty henefits payable to the estate of the
deceased upon his death: and defendant’s counsel
had admitted that such monevs are included in the first
species of gain mentioned in s 7. But, he added, the
section clearly provides that a second species of gain
shali not be taken into account in assessing damages—
{2, any gain conscquent on the death—to any dependent
for whose benefit the action is browght. His Honour
continued : '

The words are s0 wide amd so ciear that I find it impossibie
to hold that they can lwve any other than their literal
meaning. " Any. gain ' must mean © any gain whatsoever,”
and must, T think., have been intended by the Legizlature
to include any gain to the dependant from the estate of the
decoased. T am aware that this construction largely uvpsets
the principle of compensation for loss upon which the Act
was basecd ;. that it tarny the action in cases where the de-
pendants have suffered no loss by the death into a purely
punitive action in which the Court or jury which has to assess
damages ix Teft without s clear principle upon which to per-
form its task : and that it mwkes the assessment of damapgos
more  difficult and ancertamn. L doubt if the Legislature
realized the full effeet of the words it has used ;. but neverthe-
Jess the words used are so clear that they must be given
effert to notwithstanding  this  unfortunate result,  and,
notwithsinnding that the dependants by sharing ih the
estate of the deceased hoave hecome better off thun they
were in the deceased’s lifetime, the Legislature has provided
that they may still bring their action, and thot in assessing
the damages, whicl: were intended to he purely cotopensatory.
the gein or profit which the dependunts have made out of
the death of the deceased js not to be talen inte account.

After answering submissions by the defendants’
counsel on the construction of 5. 7, His Honour said that,
as the wording of that section is clear and unambiguons
and affects a change in the scope of the statute, the
Court must assume that such was the intention of the
Legislature, and must give effect to that intention,
whether it approves of it or not. Moreover, it was clear
that the amendment of the Act in England in 1908
was intended to alter the scopé of the prineipal. Act
by giving an action to dependents who, by reason of

. NEW-ZEALAND LAW JOURNAL : L 253

the receipt of insurance-money from the estate. of the
deceased. had suffered no loss.  The learned Judge
added : : '

Yet that Jrastic alteration.in the law and in the intention
of the Act was bronght about by a short amendment similar
ks words to s, 7. H the Legislature can partially destroy
the of the action in one amendment, it can wholly
destroy it in another.  The admission that in 5. 7 the Legisla-
ture intended that insurance-moneys and pensions received
by dependants in - consequence of the death would not he
tuken into account is impliedly an admission that the Legisla-
ture could equally totemd to except all gains to dependants
consequent apen the death of the deceased from being teken
inte weeaunt, Yo iny opinien, it has done so in plain and
nneguivoeal biygndage, L. S

It does not, of conrse, follow from this view of the law that
the whole basis in assessment of Jdamages is gone, The
action in theory still remains an action founded upon compensa-
tion for lose.  The amount of that compensation will vary in
wecordunee with the age. occupation, and earning-power of
the deceased bread-winner; and the age, earning-power, and
degree of dependence of the claimant. But i assessing
the damages no profit to the dependunt in conseguence of
the death can be taken mto secount.,

On the question relating to the evidence relevant to
any Tgain . conseguent on the death of the
deceased person,”” His Honour said that it followed
from his inferpretation of = 7. that all evidence as to
such gain or profit i irrelevant to the inguiry, and;
therefore, inadmissible, for only relevant evidence is
acdmissible. In his opinion, a dependent may not even
be asked in eross-examination any questions tending
to prove that he or she is hetter off financially by reason
of the death vpon which the action is founded, for only
questions which are relevant and questions which affect
the credibility of » witness may be asked in ¢ross-
exanlination.

Moneys received under a superannuation and staff:-
henefit scheme came up for consideration in the recent
case, MePhee v. Carlsen, [1946] V.L.R. 316, where the
Full Court considered whether or not these moneys
were to be taken into account in assessing damages
under the statute in Victoria, reproducing the Fatal

Accidents Act; 1846, with this amendment, made by -
& 18 of the Wrongs Act, 1928 : ' o

Tov assossing damages under this Part there shall not be
taken into aecount any sum payable on the death of the
deceased under any contract of assurapee or insurance {in-
cluding o contract made with a friendly or other benefit
society or association or teade anion) whether made hefore
or after the passing of this Act. o

It will be abscrved that this section does what our s, 7
of the Law Reform Act; 1936, does not : it follows. the
exact wording of 2.1 of the Fatal Accidents {Damages)
Act, 1903 (Gt. Brit), with the inclusion of the specific . -
contracts detailed in purenthesises. It does not go
50 far as the judgment in Alley’s case (supra) shows that
our section goes. - But the judgment is interesting,
as showing one form of payment thatisa * gain™. ..
conseguent on the desth of the deceased person™ in
our legislation, and a distinction in our legislation from’
that enacted anywhere else to benefit plaintiffs in fatal
accident suits. :

In MePhee's case, a company had established a staff-
‘benefit scheme to provide benefits for its. employees,
or alternative benefits on the maturity of endowment
assurance policies. On request, the company took out
a policy for an emplovee, and the preminms were
pavable partly ont of contributions by the company
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and partly out of contributions by the emplovee,  The
scherre and the policy comprehended varions con-
tiejencles which might happen in the emplovee’s
litetime, including that which happened to.the deceased,
namely—his weeidental death while in the emplover’s
serviee.  On death i the company's service hefore
pension age, the executors or administrators or per-
mitted assigns of the emplovee were entitled to receive
through the company )l monevs and honuses pavable
inrespect of the particular employee's policy or poliejes,
after the deduction of any premivme advanced by the
company. o accordance with this scheme two policies
were taken nut by the company, and the decoased was
named as the person whose Hfe was sssured by it. In
an getion for damages brought under the Wrongs Act,
1928 (Viet.), on behalf of the widow and children of the
deceased, the learned trial Judge direeted the jury that
only prospective premiums which would have been
payable except for the employee's death could be taken
inte account in wssessing damages. On appeal to the
High Court. it was contended that His Honour had been
in crrov in holding (#) that the jury. in as ssing the
amount of damages, were not entitled to take into
xecount the pavments to the widow and her children
by the emiployver, and (4) that the said paynients were
sums paid or payable on the death of the deceased
under contracts of Insuranced or assurance within the
meaning of . I8 of the Wrongs Act, 1028,

I bis judgment. Sie Edmund Herving,
out that before the amendments made to the Fatal
Avcidents Act. 18460 to which we have referred. the
vecognized rale vegarding life-insurance policies result-
ing it the accelerated reevipt of w sum of NONEN wils
that the Denetit whieh the widow received from aceelera.
tion might be vedaerd by deducting. from the Jury s
estimate of the future carnings of the deceased, ihe
ameunt of the premiums, which, if he had lived, he
would have had to pay out of his varnings for the
maintenance of the policy.  The learned Chief Justice
went on, at p, 319, to explain the tule that was applied
in Jennings's case (supra), He said

Coh pointed

To compensate for the benefit arising from the accoleration
of n life policy, you take into account the premiums and
estimate the finaneial loss after they have been dedusted
from the estimated {uture earnings.  That was done in this
ease, The law has been amended in the interests of plaintitfs,
and defendunts huve ne cause for complaint if the Cours
continues to work on the old rule after the new coactment.

.. it is true that the periodical contribution was
from the wages of the deccased. subsidized by an equal amount
from the '<'(Jr'n]mny. rse additional  payments  may,
however. properly be vegarded s an addition Lo the member's
earnings and may be disregarded in caleulation.

The learncd trial Judge had directed the jury to dis-
regard the monev received from the company as in-
admissibte under s, 18 of the Wrongs Act, 1928 : but
he directed them to estimate the deceased’s future
earnings subject to the deduction of the value of future
superannuation instalments, - which, had he lived
normal span of life, he would have paid, under the
company’s scheme.  The appellant contended that,
as the moneys were paid by the company  under
a pension scheme, they were accordingly not within
5. 18, that the amount received from the company
consequent on the death of the deceased was aceordingly
to be taken into account in the assessment of damages
on the hasis of the deceared’s future earnings after
superannuatzion deductions: and that the policies
Involved in the superannuation scheme wore only a
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mode of investment of the contributions to the fund
under the general plan of the scheme.

The learned Chief Justice held that, whether or not
the monevs received were sums paid under a contract
of insurance within s. 18, the onlv way in which these
moneys could be taken into account was by deducting
the amount of prospective future premiums from the
total of the deceased’s estimated Tuture earnings ;
and that the jury had been properly directed at the
trial.  He did not ¢come to any conclusion whether s, 18
appiied to the case . but said he was not to be taken as
deciding that it did not,  Macfarlane. J. did not
express any final opinion on s, 18: but he considered
that whether the moneys came to the emplover as
agent or as trustee, they came to the deceased’s personal
representatives or his assigns or dependents. as the
ease may be, under a contract of insurance. ax when
the provisions ia the superannuation scheme as to
contingencies which bad not happened. and could not
now happen. were excluded, a contract for Jife insurance
was the only contract left,  Gavan Duffy. J.. held
that the company held the monevs under o trust. and.
under the regulations of the scheme, it was hound, ws
2 trustee, to payv the moneys to the emplovee's
dependents : they were sums paid on the death of the
deceused, and were received by them under a contract
of insuranee, '

I New Zealaud, the monevs would not have heen
taken into aceount under any head,
Ta gain consequent upon the death of the
deceased.””  The uestion argued in MePheo's cuse,
whether fn view of 5. I8 of the Wrongs Act, 1924, the
future prospective pavments of insumuce premiuns were
fo be taken into account aithough the actyal monevs
recelved on the death of deceased were not the subject of
deduction when assessing damages. also can not arise here
The rule exemplified in Jennings's case Wapre) has had
no applieation at all since the passing of 5. 7 of the Law
Reform Act, 1936. But, -even if it had, i i« ineffective
and nugatory: as on the facts of McPhee’s case, it
would not matter in our Courts. If the question of
deduction, hecause of the moneys received from the
pension scheme. on the death of the deceased, be
approached from the viewpoint of the notional deduc.
tion of the premiums which would have heen paid if
the deceased had Yived until the happening of the last
of the possible contingencies on which the mMoneys
would have been payable to him or to his cstate, the
Tgain’ would be the net amount so ascertained.
¥rom another angle, the - gain’ would include the
whole of the policy-moneys paid on his death while
in his emplover's service, plus (not minus) the notjonal
amount of the future payments of contributions to the
superanici-tion scheme, since these, by his untimely
death, had been * saved ' to him or his estate, and thus
became a * gain "’ to his estate. In either event, the
U gain ' cannot be taker inte aceount by the jury in
assessing damaeges: and the old ruie is inapplicable
either directlv, ag in Jennings's case, or in McPhes's
case ! or in reverse, by veason of the alteration in the
law made by 5. 7 of the Law Reform Act, 1938,

This subject has opened out wider vistas, by reason
of several rvecent authoritative decisions under the
overseas-equivalents of our Deaths by Accidents Com.
pensation Act, 1808, than we contemplated when we
began  this  artiele.  These new  decisions

ws they were

will,
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SUMMARY OF RECENT .IUDGMENTS

GIFFORD v, PENROSE SAWMILLING COMPANY, LlMITED

BUPREME
duly 17,

Covnt.  Auckiund,
Cornisg, J.

1946, March 27-301 April 12

Desnages—~Quanium-——Motion for New Trial o Orousd  thal
Awmount awarded ErecssiveLoss of EKye-Maiters fo ba teken
inta Cansideration - Reduerd Purchasing  Power of  Moneip--
Cuntingencies ffecting Hauman  Life Possilde Copseqgnepens
af Injury .\-rt‘)“fs'?'t‘(l'.

T determining the wnount of general dminages that a jury
sty legitinately award for personal injury, the following con-
siderations should be kept in mind © {1} the reduced purechasing
power of money eompared with the fures to which the Courts
were accustomied in the past o (i) the various contingencies that
aftect human life and eperations ;. {ii) a present s of money
in hamd means more in proportion than the earnings which,
from day to day and from year to vear. for some indefinite
period, a4 man may e able to acomive: and (1v) the extent to
which. the pleintiff's injury places him af a disadvantage in
eompetition with other indostrial workers ;. and {(v) where the
injury is the loss of one of o mdr of organs, the possibility of the
resnit of thoe Togs of the other, )

Woetson, {1940) 44 C LR, 1 andd

Frotwaes Cgpmissioners, (1509 253 VLR,

Lee Trf?n,w'l)nr! LTI % 17 BN
Rirr hie v, Vietorian
272 applicd.

The plaintiff lost an eve us the result of a sawmill accident.
and sued for dumages. - Belore the aecident e Tuxl arranged to
become o farmer,  After recovering from the accident he got
a job on g farm, but lost it as the result of a drought. and
the time of the hearing, he was emploved as o landseape
gardener’s labourer. At the time of the accident his weokly
wage was £3 (gross). which wonld have been increased in-a fow
days. on his attrintog twenty-one, to £5 19, (gross).  In his
employment. at the time of hearing be was earning £5 19s,

tgross),  In the action for damages wsgainst his emplover. »
sewmilling company. he was awarded £2.000 damages by the
jury.

On s motion for & new triake on the ground that the damages
WOTE BRUOusIVe,

Fleld, dismissing the _nlutir.'rn_. That it eould not be saxd that a
jury could not reasonebly have awarded €2, general r}umag@ﬁ

Mutheson v, Sehneideman, | 1930] N.Z. LR,
herm vo Australion Woollen Mills Pty.,
B 114, foliowed.

Counsel 1 Faweett, for the plamtiff'; Ceeler, for the defendant.

Solicitors ;. Dufuwr, Faweett, und Cuirms, Auckland,
plaintiff : Milne amd Meek. Auckland, for the defendant,

151, and Cunni

BODGE v, PREMIER MOTORS LIMITED.
SupreEME Covar. Auckland., 1945, October 1 :

Fisnay, J.

[ocember 3,

Landlerd apd Tenent — Loase — Notiee in Quil — Eeidence —
Tentncirs witlhin or outside .\rope of #. I6 of the Property Lo
Aet, 191 Nutiee wr,rm' ol for Valid Determinotion. thereof
rrwpcr'.!r oo Lornied fors! inif for Posvesyion, relying on Deter-
mination of Penaney by Nolice nol expiving at the end af pprmrh(-
Terin-—Onus of rvf(rbfn?um,r Absrnce of Erpress or {mplied

Terms s to Duration of Tenavey--Droperty Lo At TI018,
v T
Tn the cuse of 2 tepaney falling within the scope of =, 6

of the Property Law Act. 1008, riz, a tenancy as to the
duration of which therc is no ugreernent, that tenancy may he
validly deterinined by s notice given ‘at any time, and its
validity is not offected if such notice does not expire at the end
of o periodic perind from the commencement of the tonrmr\

Herorn v, Yates, (1911) 31 N2 LR, 197 followed.

Aliter, In the casc of »n weekly or a monthly tenancy . not
falling within the scope of «. 16 of the Property Law Act, 1903,
which ean be validly determined by a notiee which expires at
the end of a periodic weck and of a periodic month respectively
from the commencement of the tenancy.

Chicean’s Clul Gurdens Estates Lid. v. Bignell, [1924] 1 K.B. 117,
Heoe v Monaficld, 1925 NZ LR, M. and Precinus . Reedie,
11924 ] 2 KB 149, followed .

Netvary v, Boylea, (1022) 38 FULURL 610,

Tenancies in respect of which an agreement as to duration
has beery expressly made or it respect of which such an agrec-

distinguislicod.

Led., (1944) 45 X W

for the .

ment ean b are cutside the scopn of tho
section. .

0 Brien v, Jarrert, (1886) N.ZL.R. 5 8.0

. Burripp, [1916] NZ. LR 1030, applied.

Where the tenancy was created by agreement. the onus is
apun the landlord who, relving on's. 16 of the Property Low
Act. THON, and. having ven his tenant g notice te guit, which
does not expire at the end of a periodic period frons the com-
mencement of the tenancy, sues for possession, to prove with the
greatest cortainfy possible the terms of the agreement in order
to satisfy the Court that duration was neither an express nor
implied term of the agreement.

(P Brien o Jareeir, UIRSE) NUA LR 5 8.0 14,
Philtips. (1844) 12 N4 LR 538, applied.

Wherd the party giving the notice finds Jdifficulty in obtaining
information on the subject—{r.g., where he is not the original
landlord or the original tenant). he should give comprehensive
form of petice to which  validity has been attributed by
authoriy,

properly  implied,

4. él‘[‘l(} Scohollm

and Huicley .

Where the plaintiff in such an action gives no evidence as
to the mpresment ancler or by which the tenancy was created,
and theveig e evidence upen or from which it eould be in-
ferred that there was no agreciment as te the dlmmun of the

tonaney, be must he non-=suited,

Froe d. Ash v. Caleert, (1810) 2 Coanp, 38 § ; Ty E.’R«. IRE=N
tollowed,

Counsel 1 €', H.. M, Will«, for the plaintiff ; Heaigh, for the
defendant, : : ’

Solivibors : €. H, M. Wilks,

the  plaintiff ;
F.OH. Haiyh, for the defendant.

Aucklaad, for

REFRIGERATORS LIMITED v. STEPHENS AND OTHERS;

Sverede CounT.  Auckland, 1946, March 18; Aprl 12:
July 120 Corxisi, L -
Clontract-. Constriection- - Safes  Toe —Condrael  between, Whole-

salor wpd Retalor flving price. . Nu mention of Sales Tax in
Canfruct —[niiecs of (foods suppliod andar Contracl showing .
Seles T n Addition te Price—Trade Custom or [suge

aelleged, .’mr nl Proved-—Sules Tar vecyeerable-—Sales Tox Aet;

193233, 5. i3,

In the absence of any agreement that the price is inc lusive
of sales tax. a “holmqﬂﬂr. under the Sales-Tux Act, 1932-33,
who complies with s 63 (1) of the statute, and, in every nvoice
delivered or sent to the purchaser. a retailer states in addition
to the price for which the goods are sold, the amount of the
sales tax payablethereon. has the right under 5. 63 (2) to recover
the amount of the tax from such parchaser. .

Lid. v, Frederick Boelun Lii.,

American Conemerce o,
43 T.LR., 224, applied.

The plaintiff company, a wholossior, agreed to supply the
defendants with lockers at the price of £17 #: 6d. each, No
mention was made of seles tax.  The defendants were obtaining
the lockers for the Public Works Departmeunt, which had agreed
to the price before the defendunts hind placed the order with the
plaintiff,  Over a period of months, the defendants received
iwoices for goods supplied, on each of which sales tax was
shown as a separate item’ in addition to the price.  They took
no exception to any of thero, but passed them on to the Govern-
ment guantity surveyor: but, later, on sending a chegue to
the pJaintiff, they deducted sales tax from its account. Orl:'.
whe n the quantity sorveyer chellenged plaintiff’s price s
exressive. did the defendants raise ohjection to the addition of
sales tax.  They reiled upon an alleged trade custom or usage,
that in all estitnates that a building contractor gets from sub-
rontrastors ar from  various manufacturers "of material, the
price to the builder inchuded sales tax, unless it is. ntht‘rwmﬁ
specifically stated. '

In an action clmmmo’ the amount of sales tax pmahle on thc
iransaction hetweern the parties.

Held, That no such trade enstom or usage had heen proved,
and ax & 63 of the Sales Tax Act, [932-33, applied, tho plaintiff
company was entitled to judgment.

Conngsel @ Sfenten,  for  the  plaintiff:
defendants, ’

Rolivitors
Anckland, for

{1919y

.Hcm’w . fm'

Jent,
thue

Wend, Stewdon, Mosseg, Novtie and Palpier,
platritift :  Meredith, Moeredith, Kere, and

¢legl, Auckland, for the defendants.

the -
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THE LAW SOClETY S NEW PRESIDENT

Mr. P. B. Cooke, M. G., K.C.

Mr. Philip Brunskill Cooke., who was elected last
nionth ax President of the New Zealand Law Society,
Is the sixth oecupant of that office; The pmte:«.mon
hag been fortunate in its former Presidents: it has
tever been maore fortunate than in this latest appoint-
Ient.

Me. Cooke was born at Palmerston N

North fn“c\ thres

vears ago.  His futner,
the late Mr. Frank H.
Cooke., was in practice

for many vears in Pal.
merston North, where he
held the offices of Urown
FProsecutor and Borough
{and fater City) Solicitor,
The new President was
educated  at Wanganui
Collegiate School and at
Victoria University Col-

lege,  He graduated as
a Bachelor of Laws in
193, The econrse for

this degree oecupied him
but three vears, and the
marnner  in which  he
passed it foreshadowerd
the success that was later
W be hisin the praceice of
hix profession, - He spent
i vear ax Assoeinte to the
then Chiel Justice, Sir
Hobert Btout : and at the
end of the vear 1913, on.
tered the office of Messrs.
Chapman, Skerrett,
Tripp. and Blair. There
he had the good fortune
to work under Mr, (0, P.
Rkerrett, K.C.. whn was
at that tite in the full
flush of his brillinnt carcer
at the Bar, The War
tervened and Mr. Cooke
wag Il-'W'i'l"\_-' [S) 1 El(‘t—‘lVE’? 207-
vice until 1919, when,
oii hiz return to New
Zealand. he rejoined his
forme: vrincipals and
soon afterwarde waw ad-
mitted as a partner hy
them, y

Onlv o few vewrs were to pass before Mr. Cooke
hoc'amo a senior member of Lis firm.  1n 1926, Mr.

P Skerrett became Chief-Jnstice of New Zealand.
Two vears later. Mr. A W. Blair {now His Honour
Sir Archibald Blair), was appointed to the Supreme
Court Bench,  From that time until 10.5*\ Mr. Cooke
shared with his partner and friend, Mr. G, (5. G, W atson,
the responsibilities of the common. ]d“’ side o great
practice. Mr, Cocke left the firm—the only one with
‘which he had in any wayv been connected during his
professional eareer—to take silk. on January 30, 1036
En taking this step he gained the distinetion of being

the voungest barrister to become a King's Jounao] in
New 7 c.ﬂdnd

MR. P. B. COOKE, K.C. -

Mr. Cooke's suecess as a member of the inner Bar
ix w0 well koown that it is unnecessary to dilate upon
it,  His industry and precision and thoroughness are
proverbial @ his sheer ability, both as an adviser and
z2oan advocate. in various fields of practice, has long
since heen recognized and admired by the profession.
Along with all thP‘:L, qua,lltle& there goes a charm of
manyer, md in addition,
a sense of humour that
i never verv far from
the surtace. In short.
here ix a memler of the
Bar whom the profession
regards with admiration
and  affection. no  one
grodging him the suceess
which is the mmlt of his
own tireless offorts,

Our new President has
served  his  country  in
two wars, and has served
it with distinetion. 1In
the War of 1914-18 he
was a Nignals officer, and
went overseax with the
New Zealand Engineers,

the  Signals  being  in
those days a part of
that  Corps: He saw
serviee in Fgvpt, France,
and Flanders. He held
varions Appaintments
with the New Zealand

. Division, including that
" of . Officer-in-Charge of
Artillery Signals; and
before the end of the
War, he had rizen to the
commarnzl of the New
Zealand Divisional Signal
Company, and to the

Jrank of tenrporary Major.
In 1918, he was awarded
the  Miitary Cross for
distinguished  services
during  military  opera-
tlons in France and
Flanders, He returned
to New Zealand in 1919,
in the War of 1939-45,

. Mr. Cooke again offered
hix services and was posted te the Adjutant-General's

Branch at- Armi Headquarters iz Wellington.  He
served. in that Branch on a part- time hagis for over a

vear, and then was fully mobilized for approximately
two more vears. He held the rank of Lieutenant-

Colonel, and was Director of Personal Services.

Throughout his career, Mr. Cooke has rendered fine
service to the affairs of the profession.”  In earlier years,
he was unable to offer his services to the Wellington

District Law Society, owing to the rule of that Society .
limizing aceession to itz Council to one member of
a fivm, During that period, however, he was & men-
bor of the Couneil of the New Zealand Law Society

S Aadrew, photo

. a5 representative of the Marlborough District Society
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He becams President of the W elhntrten District Law

Society in 1935, having beeun & menber of the Counel
of that Socicty for two vears. He . has also been a
member of the Council of Law Reporting for over ten
vears, | served on the Joint Audit Committee when

- 3t was innagurated. Forseverdl vears past, he has been

a member of the Rules Committee created under the
Judicature Amendment sct, 1930, a:_s a representative
of the New Zealand Law Socletv. To respect of each
and every one of these offices, the holder has performed
his duties with characteristic energy and ability.

There is an old saving that * to succeed ot the Bar
one must work like a horse and live like a hermit.”
Like a good many sayings. thig is not always true,
Our new President has (OU}M atill rnmphtw with
the tirst of these conditions : but the second he hax
ngxth eschewed. and has found tine to take & prontinent
part incvarious outside activities. He has been o mem-
bﬂ of the Thorndon Lawn Tennis Club for o very long
vime : and has held the office of President of that Clab,
I addition. he has been hunoured with life-membership.
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He still plays a useful game of tennis, though perhaps

ot now so quick of eve or fleet of foot as in days gone

by. At one tim?, badminton claimed his interest
and e not only plaved that game enthusiastically, but
also took an interest in its admlm-tramon being “Presi-
dent of the Wellington Badminton A'-,.\O(lrltl(}n for a
term.  But, in games. his greatest love is golf. For
many vears he has been a member of the Wellington
Golf Club. and he still plays regularly, being on a
single-figure “handicap.” For \t\veml vears he was a
member of its Committee.

Hix interests are shared by that charming  and

‘wracions lady. his wife. They have two children, Their

son s also to become a member of the profession,

Such, thew, is a picture of our new President, albeit
on & small canvas.  The profession is confident that
by the appointment of the new President it has placed
its traditions in good hands; and he Is assored of the
loyal sunport of every mewnber of the profession- durlnff
his taeny of offive.

LIBERTY AND THE COMMON LAW.

Speech at Canpterbury Law Societys Dmner

BV.A. T. })u,_\':«'m,l,y.

I am to \}}t‘d.k about the Common Law tonight, rmd
in particular—so went my in\tr'u(‘*‘xorhﬁl‘lbut\ and
the Common Law. It iz a big brief. covering as it does
a thousand vears of British history in Britain and
pevond the seas.

In England, the Commoen Law, in layvmen's idnduﬁg,e
iz the unwrltten taw of l‘_;n.gldud adininistered in the
King's Courts, based on ancient and universal usage
afitl embodied in commentaries and rveported cases.
1t is the faw of the ordinary Judges of the King.

In New Zealand, our law is the Common Law of

England. civil anud eriminal as we inherited it from the
Mosher Country. together with changes and additions
required for our own purposes.

Bt is a fact that only two races of the world have:
shown a genius or instinet for the law, The svstems of

law which owe their development to these two races,
the Roman and the Noerman. now cover the whole
worid or wherever in the world there is any law we
think worthy of the name.

The Norman conguest was more than a change 0{'
dynasvy: it was a legal revolution.  Awnd since the
Conguest, for nearly a thousand vears, the Norman

influence has stamped and shaped our law. and its
influence surv ives in our Courts in New Zealand to-

day.

Within the lagt fortnight we had in our CGourts a
link with medieval times, A 20th-century citizen,
driving a 20th-century motor-car from a 20th-century
cabaret was said by the Police to have drunk so much
20th-century gin, or compounds thereof. that he should
10t have been driving the car at all.  The defence was
that he had already been in peril—a defence developed
by medieval lawvers and expressed in two words of a
medieval  tongue, awircfois ucguit.  This plea and
defence would have been as well understood by a lawyer
of the 12th century in Westminster Hall us by a lawyer

-in the great Caqe of the Queen

that in some de;

Tights.

of the 20th ventory in the Magistrates’ Court in Christ-

chureh, New Zealand,

Whern you think of this case, we who have inherited
the Common Law know we have inherited. a great
estate, and it s worth while looking at its hirth, its
growth, its place in our life + and there are sene things
abouat it we might remember to-night.

I spoke of Westnuinster Hall fust now. Williars Rufie
contemplated a new palace at Weatminster, -hut oniy
a part of it, Westminster Hall, way built © and’thas
was practically finished in 1094 In this ‘Hall. the
Courts of England sat for centaries in- plain sight anc
hearing almost of one another. At one end was pul
the mwrble seat of the Chancellor where “hiz Gourt
was held.  When Sir Thomas More was being. inducter
as Chancellor wnder Henry VIIT he stopped on“his was
to the marble chadr to receive a blessing from: his father
v Judge at the time. sitsing in the Common Pleas
Here, through the centuries the Judges of England sa
sifting and threshing the principles, and hammerin

" and shaping the form and content, of the Common Law

Here took place great forensic contests such as - th
case of Ship Money, the trial of the Seven Bishop:
Erskine’s perfect ovatory in Hardy's case and. Broughan
S0 we.can say, a
lawyers of a small country with a proad bhumility
ee " We are heirs to all the ages”™”
and sgometimes we should think about it for-a littl
while for in regard to it we have duties as well

How mhe Commox Law Grew,

There are infetesting points about this. TUnlik
modern Leﬁlslaﬁ::on it did not come hot and dam
from the L;ove1 migent Printer. . It grew according t
the ruie of Bacon. who says-- ' .

Tt were good therefore that men in their intovations wou!
foliow the. example of time itself which indeed .innovatet
greatly, but qu.i_eti) and by degrées scarce to be perceived.
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Crar degal systeme has pever been at aby one time
= oold, middbssoed, o young. 1t has preserved the
method of nature.” in what has heen Improved, it was
never wholly new, In what was retained it was never
wholly' obsolete)” - Holmes, in his great book The
Cowman Lav, the ingpiration of Bahnond. savs mneh
the same thing : '

The trath is that the w iz adways approaching and never
reaching. conststeney. Tt fs forever adorting new principles
fram lfeat one end and it adways retaing old ones from history
at the other whirh have not vot heen ahsorbed or sloughed
oftf. It will hecome entirely consiztent only when 1t ceases to
LEOwW, :

The Conmunon Law, therefore. grew like a tree or-a
plant, or an animal o0t had its weaknesses and s
mgonsisteneies. but it went with human nature, and
prople wers content to five with 1t and Bve nnder i,
whether they stuyed in Britain or went across the scas.

Like any other institution the Common law has
always had its :-r'itir‘ The o=t fameus (s Me. Bumbice,
in Qliver Theisic Mr, Buomble's attention was called to
the fact that in th(‘ r‘.\ e ot the w3t was at that time
presumed in favour of a wite In certain circumstances
that she acted nuder the influence of her husband :
Mr, Bumble said with great indignation—

Tf the law supposes that the law = oo s w fdiot. the law
i# a buchelor and the worst | owish thie law = that his eye
ey be apened by experivoee.

T owant to vefer vou to ancther observation of My,
Bumble, where he discussed with his friend. the under-
taker. n grievance he had against o Corvoner's jury
for adding a cider {o their finding. '

Naid Mreo Bomble: UL the Boaed attendod o wf] the
mansertse ignorant jurvmen talk theyd have enough to del’]

S Very true”’ said the andertaker, U They would wndesd.”
SJuries,” said M, Bambile,
groveiling wrotehes,”

*Rethey are,”” said the undertaker.

CAud oonlv wish o weld o jury of the independent sorn
i thee howe G oo weeko or fwe sadd the boodle, © The vl

and regulitions of the Board would soon hring their sp
down for chew”

Claries s neddicated, valgar,

L)
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I ¢ite these tyvo obrervations: of 3r. Bumble to you
buecanse they lead to something towant 1o say about
the Commen Law to-day, its relation to administrative
law and to politicians and governments,

M. Buomble was ondy w Poor Law officerand hae been
deail for o hundred vears. yet his descendants stifl
reten over us in all sorts of jurisdictions.  He was the
founder of a powerful house or dynasty.  Many of us
have had our spivits brought down by the rules and
regulations of the Board., not the workhouse Board
of Mr. Bumbie's time 1 but one or some of the host and
swarm of Boacds and local and genéral auvtharities,
which. bred by the complications of the war and social
fife to-day. and armed with the sting of rules and
regulations, irritate and persecute the ordinary private
citizen.

Thix brings me to a veflerence to the present condlict
everywhere botween the law of the Courts and the
atatutes on the one side, and wdministrative faw—the
law of the politicians and the goveriments—on the,
other.

Whether we like it or not the erosion of the juristlie-
sion of the Courts by administrative law will increase,

. ot the best. will not diminish. To-dav, administra-
tive law iz to the body politic what aspivin is to the
individual—given often ‘before diagnosis for any ail-
ment, mild, serious, or imaginary. Al that can be done
by those whe do net like this treatment is to keep the
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dimes down, and sec the medicine is o proper preserip-
tion for the complaint. :
The friends of the administrative law doubt. so they
sav, the ca.p(uut\ of the legal mind to interpret the
statutor v inventio of a. demoeratic Parliament bent on
ngmidtmu ofa Tar L aching and often novel dass.
The opponents say in the words of Chied Justice
Hughes of the Supreme Cowrt of the United States :
There s atill the veed to récagnize the ancient right, and
it is the anost previous right of dermocracy, the right to be
governad by law and not officialz, the vight to reazonable,
definite and  proclaimed, standasds” which the citizen  can
imeuke against both malevolence and eaprice. :
The eomflict -bhetween the law of the Courts and
adimi nist-r_'ati\'c‘ flaw 1s now on everywhere and the
confliet will atfert ng all for good or ill. 20 we should
f()ln} QUr own l(‘l‘{l“" LLI"()HT lt ‘\(L‘(\Y(ilﬂﬂ' s Gl ﬁ\ nlpdthlE‘\
and social and economic am[ r)nh{‘[lrli hediefs,

PiRipy AND AFFECTION FoR THE (Cosyox Law,

I now turn te some charaiteristies of the Common
Laow, which justify our pride in i and our affection
forit. _ :

The economic legizgiation of modern. times, without
expressing any opinion. on its merits, shows plainly
encugh for all of us to see a faculty or accomplishment
of the British legal svetern, which, like 2 golden thread,
raps through its history foroa thousand vears, which
is lacking in curvent Toreign systems of law, namely a
capacity dml competence to change, amend, and (ld]lht
itself easily and without friction in accordance with the
felt necossities -of the time, and the pxe‘::u_lmg tnoral
anel political theories,

Tt is a glorlons and eternal quality of oyr legal system
atul h\' reason of this (ill«ﬂlt\ ansd the resy ltlﬂ(}' univerzal
ci e confidence.in our legal svstem, New Zealand and

all other British countries have stood the gteiin of the
last hard and Hitter vears without dictators and oppres-

ston on the one stde, and wl‘[ wout disorder o rev alution
on the other :

Y (-haL_t'lgmg AL nF atility. justice and public policy
has always been able to change the luw. For exanple
B v Neciebay Sociefy, | JOTT] A M

Tl griestion whether @ @iven ophdon is o tinger o soclety
i a puestion of the tives aud aoquestion of Lot

Crnesn 1111!&:1-',' Co.v. The King, [1927] AdL, 394 NZ
P.C.CL BT,

It s nov for thix teibunal, or any teibunad, o adiudieate as
betweon condHeting “theories of political evomny . Sirong
views iy be entortained on the one side or the other s but
“the one material cuestion is whether the murmpul\ 18 eonteary
to the public interest. The burden of prouf is upon the assort-
i party, .

There is this Turther observation about the Common
Law. namely, ts rights and privileges should not
he taken for glcmted because these had to he thought
out or fought out in past times.

The traditons of the Judges of Englond ave stiil
the ingpiration of the Jadges. and. we can. also sayv,
the twwvers of New Zeatand to-day.  Our J udges and
Magistrates still, across the centuries, draw from the

sc,(-rc-t roct of the Common Law thv inices \\7111{_,}1 are the
life of the law.

We should sometindes remind ourselves of our legal
history by reading about it 1 and T have alwavs ‘fhmwht-
onr library should have Holdsworeh's History and the
general works - of such Englishmen as Pollock and
Maitland, and the Americans Holmes, Thayer, and
Cardozo.
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1 have heard hundreds of times the form used by
the Registrar to a Jury before a Criminal trial begins
but it never leaves me unmoved, because centuries of
struggle for freedom and 1u~tice are condensed in those
few words,

Every British citizen, because of the (.‘mm:mﬂ Law,
when charged with a crime, must have a public trial
before an impartial Court: according to the law of the
tand which he himself has helped to make. The words
of the Registrar remind us that this right was hatdly
won, and hardly held, in England. and does not exist
at all on the Continent of Burope which the War has
forced down to a lower level of hiuman freedom than
at any time since the davs of the Black Death.

There are two recent New Zealand cases which show
that our Judges to-day are alert as any Judges of the
past to maintain in full.vigour and effect the rights and
privileges of the ordinary man under the Common Law,

The first case was the one affecting the furlough
soidiers, who finally refused to go back, in breach (it
was said) of their agreement and the terms of their leave.
The important: thlng is that by a judgment of our
Supreme Court these men, then under illegal military
restraint, by the strength of the old prerogative writs of
the Commen Law were piucked ont of the jaws of the
Army af a time when the physical survival and vietory
in War of this country were vet in doubt.

Last of all, in the September number of the Laow
Reports. our Court of Appeal affirmed once again the
anecient common-faw right of the citizen charged with
a crime to Lave the facts decided by the jury. irrespec-
tive of the opinion of the Judge, and the further Tight
that the burden of proof is always on the Crown,
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* Respect for the law and confidence in its administra.
sors and administration’ in these times of turmoil,
anxiety, and unrest, stand like stone in our community.
strong, steady and unchanged. = Like the Church of
God, we can truly say our law is built upon a mck.
No ene could say that the administration of the law
should be managed or contrelled, diluted or depreciated,
inflated or defiated. Whatever the future may hold
for this or any other British dominion, changes will
come from within the law not from explosions without
the law. We have seen how forces without the law
in other countries have thrown up dictators or revolu-
tionaries, whose tyranny has rooted up the tradisions
of a race of pu)p](‘ (hanged ity social soul, put ous
the light of freedom and -destroved the ]:bertv of the
mdwldua. citizen. It is the law and the law alone
which saves the British people frum the social tragedies
of other countries.

b oelose with a

quotation from a great modern
American : : :

Tt is the fushion ao find fauls with the administration of
the law and there 'cert‘ainl‘y are. faults and abhuses, but now
and then let it be said there is more to be thankfu! for than to
eritieize. . Won by the devorion and sacrifice of thousends
through the long years of history that which we vaguely call
*The Law’ still stands as the citedel of human freedom,
Thete are grounds for the belisf that the stars in their sourses
are still in Jeague with justice and it behoves all lawvers to
see to it that they are on the side of the stars,

T give vou the tpast of the Cornmon Law by adopting
the words once used by Lord Harris, a great Kmpire
Empire. administrator. a great cricket administrator.
In the eightmth vear of th age he gave the toast of

(r:cket

B IRt gT‘ca‘e wheritance, it is all British,

Cherish it
miy brothers: forit is now in your hands.” '

THE RESPONSIBILITIES OF PARENTS

- For Torts of thelr Ch}ldren.

By R. Eust Mitcuers, of the hew South Wales Bar.

The recent decision of the High Court of Australia

in Smith v Lewrs, (1945) 70 C.L.R. 236, throws valnable
light on one of the questions discussed in a recent issue
of this JovrxaL under the title ~ Tort: The Re-
sponsibility of Infants and their Parents ™ {anie, p. 57).

In Smith v. Leurs, & conflict arose between two groups
of boys some of whom were in possession of shanghais ;
there was some exchange of stone-throwing and then
the boy Leurs, who was thirteen vear of age, fired a
piece of gravel from his shanghal, at one of the opposing
group, Smith, who was fourteen years of age. . The
gravel hit Smith in the eve, and seriously damaged it.
Proceedings ¢laiming damages were brought- by Smith,
through his next friend, against the boy Leurs and the
two persons who had adopted him as their son.
action alleged assault by the boy and negligence of his

adopting parentb in allowing him to be in possession of

a shanghat and to use it. The parents denied that the
bay was wnder thelr supervision and control, and also

The .

denied that they had any knowledgé. of the dangers
associated with the possession or use of the shanghai.
The action was tried in the South Australian Supreme
Court by Mavo, J., who entered a verdict for the
plaintiff against all defendants for £305:. but, on

appesal to the Full Court, the verdict against the adult

-defendants was set asid® on the broad ground that the

trial Judge had exaeted a degree of care out of step
with general practice snd the understanding of ordinary
people. From this decision the plaintiff appealed to the
High Court which dismissed the appeal on the ground
that the facts disclosed nio breach of parental daty.

The first point established by the judgments of the
Judges of the High Court of Australia is that the adopt-
ing parents were in the same position as natural parents
because the South Australian statute, the Adoption of
Children Act, 1925-1943, provides that for all purposes,
civil and eriminal, an adopted child shall be deemed in
law to be the child born in wedlock of the adepting
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parents, and the Guardianship of Infants Act, 1940,
provides that each parent has equal rights and responsi-
bilities with respect to an infant. Moreover, the infant
defendant resided with the adopting parents and was
in faet under their supervision and control.

With respect to the substantial question of whether
the adopting parents were guilty of negligence, 8ir
John Latham. C.J., at p. 250, said :

A parent us such iy not responsible for the torgs of his
child, though, #F the child 18 his servant or acts with his
authority, the -rrent will be bable as his ernployer or principsl.
But a person wno. ns a parent, has the control of & child iz
responsible for negligenee in the exercise of that control if
injury results. Whether there is negligence depends upon all
the civeamstanees. A baby two yvears old playing with
another baby should not be allowed to have a knife or a box
of matches. Tt may be negligent to allow a particular ¢hild
o have an oairgun: Beter v, Sules. (1918 32 TR, 313,
Is it negligent to allow & boy of thirteen to have a shanyghal,
after giving hiny cautivn and warning ghout its use? A
shanghai does not go off *“of itself by accident—as may
happen with a loaded gun. It requires deltherate inten-
tion hefore it ean produce any effeet,

His Honour went ¢n to point out that the hoy had been
warned of the danger of using a shanghai, and was told
not to use it away from home; he was old 2nough to
understand the warning, but discbeved it. In these
circumstances, it could not be said that the parents
were guilty of any negligence: to hold otherwise
“ would involve setting up an impracticable and un-
reasonably hivh standard of parental duty.”

Dixow. J., in his judgment adverted to the corman
misunderstanding that & parent is liable for the harm
done by his child—a misunderstanding  which bax
ensued from the persistence of the notions of early law.
These have been preserved by the Freneh Civil Code,
which lays down the following rule, ** Le peve, et la mére
aprés le décés du mari, sont respomsables du dommage
causé par lexrs. enfants mineures habitani avec eux
Art. 1384. However, as His Honour pointed out at
p. 261, the English law. developed in the opposite
direction, and in 1860 Willes, J., said in Moon v. Towers,
(1860) 8 C.B. (x.s.) 611, 615 ; 141 B.R. 1306, 1308 :

1 am not aware of any such relation between a father and
sor:, though the son be living with his father as a member
of the family. as will make the acts of the son more binding
upon the father than the acts of any body else.

Dixon, J., observed that there are various relation-
ships which it law make a person liable for the acts of
another : but it is exceptional to find in the law a
duty to control another's actions to prevent harm to

strangers.  With respect to the relationship of parent
and child Hig Honour, at p. 262, said :—

Tt appears now ‘o be recognized that it is incumbent upon
a parent who maintains control over a voung child 1o take
reasonable care se to exercise that control as to avoeid conduct
on his part exposing the person or property of others to un-
reasonable danger., Parental rontrol. where it exists, must
be exercised with due care to prevent the child inflieting
intentional dsmage on others or causing damage by conduct
involving unreasoneble risk of injury to others: Salmond.
Torts. Ch. TIT. sec. 170 p. 69 of M Bd. o Winfield, Toris,
2nd d. W05 Awmerican Be-statement of the Lew, Torts,
Negligence, paras, 315, 316 1 Beebee v, Seder, (1916) 32 T.L.R,
413 Brows v. Fulton, 9 B. (Court of Sess.) 98 of. North
v. Wood, [1914] 1 K.B. 6291 Black v. Hienter, [1925]74 DR,

285 ¢ Keanedy w. Fanes, (18401 3 D.L.R. 499, at pp. 508
310 Edwards v, Smiik, [19407 4 D.L.R, 638.  The standard
of eare is that of the reaser =bly prudent man, and whether
it has been fulfilled is to be judged according to all the circum-
stances. including the practices and usages prevailing in the
community - and the common understanding of what is
practicable end what is to be expected.

Starke and McTiernan, JJ., delivered separate judg-
ments, in which they came to the same conclusion
and held that the appeal should be dismissed.

It is important to mention that the plaintiff did not
at any time argue that a shanghai was a chattel which
was dangerouy per s¢, so that it could be classed with
explosives, loaded guns, potsonous chemicals, tigers, &e.
The evidence was that most of the bovs living in the
district where the accident happened possessed and nsed
shanghais. 8ir John Latham, C.J., described ~a
shanghai as ''a commen object of bovhood hfe’ -
Starke, J., classed it with childish playthings and not
as a dangerous article and Dixon, J., quoted several
historical references to the shanghat or, as it is called
in England, the catapult, or, as in America, the slinw.
shot, The Liber Albus of the City of London centained
an ordinance preventing the carrving of a * stanbowe
(stonebow} and Morris’s Adustral Englisk, (1898),
collects numerous guotations, during the years 1863
to 1893, which condemn the use of the shanghal as a
source of public danger and annoyance. Yet only in
Festern Australia (535 Vie. No. 27, 5. ) and Hew
Zealand (s. 3 (w) of the Police Offences Act, 1927)
is ‘there at the present day any legislative provision
for the repression or discouragement of the shanghai
or catapult ee nomine. In general, therefore, the Court
coneluded that a shanghai could not be regarded as a
chattel dangerous per se so as to impose a special duty
of care in respect of ifs possession and use.

The decision in Swith v. Leurs should be comparcd
with that of Tucker, J., in Ricketts v. Erith Borough
Council, (19431 2 All E.R. 629, in which an action was
brought agzinst a local authority which was in control
of a school, and the dwner of a nearby shop, to revover
damages for injuries sustained by the use of a bow and
arrow, which a pupil of the school had tought. The
plaintiff claimed that the loeal authorities had been
negligent in failing to maintain adequate supervision
of the school playground where the accident occurred,
and. further alleged that the shopkeeper had been nesli-
gent in selling a dangerous article—namely, the bow
and arrow, to a young boy, without any warning as
to the danger in using 1t.

Tucker, J., dismissed the ‘action against both
defendants on the grounds () that the local authority
was not obliged to mairntain constant supervision of the
playground ; and, {(b) that the bow and arrow in itself
was not: & dangerous thing and hence no duty of care
rested on the seller towards the boy or any other person.

Cases of this type are fortunately infrequent, and,
though the injuries sustained by innocent persons as a
consequence of the use of semi-dangerons playthings
are urndoubtedly serious, those injuries in general
cannot be the responsibility of any one but the boy
himself. The law in this respect is an implicit recogni-
tion of the maxim that *‘ boys will be boys.”
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-IN YOUR ARMCHAIR—A»«.D MINE

By SGRIBLDX.

The Value of an Eye.—Cornish, J.. has recently con-
fessed to being almost, but not fully, persuaded that
no twelve men douid reasonably have awarded youny
man of twenty-one vears the sum of £2.000 for the loss
of his right eve: “ifford v. Penruse Suwmilling Ceo..
Ltd. (Ante. p. 25533, 1t was Lontended by the defendant
that the plaintiff could réadily adjust himself to mono-
cular vision and that he would be under no special
dizabilita in the calling he preferred-—mnamely, farming,
As against this, it was pointed out that being debarred
from participating in activities and forms of recreation
attended by risk of bodily injury or the bikelihood of
injury. to the good eye, he would be deprived of much
of the enjoymenm of iife, In Cunningham v Australion
Waollew Mills Pty Lid. (1044) 453 NS.W, 2R, 114, a
middle-aged woman of forty-eight held the jury voedies
For £2.315 for the loss of an eye. Jardan, (4., consider-
Ing it = impossible to say that the wmount of the verdict
is 3o much out of propmnon to the gravity of the injury
and to the personal and pecuniary dmm;_,&. likely to
huve been sustained by the plaintiff that reasonable
men could not have awarded it Owmnia matantur,
o a case tried hefore Blackbuen, J., plaintiff's coanseal
dwelt at great length upon the contention that the
seriousness of the injury had blighted his client’s future
vaveer. 1 have lost the sight of an eve,” inter-
pelated the Judge. ™ and it has not blighted my career.
as you sec.”’  The jury awarded ‘mﬂm;, damaﬁea:
andl, w0 conscience-stricken was’ Blackburn, 21 npon
turning the matter over in his mind. that he forwarded
his chieque for £50 to the plaindiff the following morning,

Criminal Trials.—There is a note ot bathos, when at
the end of a lengthy and exciting criminal trial, the
verdiet of * not guilty ' is fol]owed by a direction from
the Beneh that the accused L« discharged ; the dock
door is opened and he leaves the unwelcome atmosphere
of the Court. At one time. upon the returning of this
verdict. it was the duty of the Clerk of Assize to say
to the acguitted man: * Down upon your knees and
=ay ' God save the King and this Honourahle Bench °.
Even then his departure into the realms of freedom
was delayed until he had paid the keeper of the prison,
the Clerk of Assize, and the Under-Sheriff—a custom
that was permitted until nearly the end of the eighteenth
century. By way of compensation, however. prisoners
then on trial had a wider medium of self- -expression,
They were given the chance of * * challenging the array 7
and therPh\ displacing ail the jurors at once. In one,
instance, after the Clerk had read the cu stomary words,
" These good men whose natmes 1 am about to call,”
and so on, the accused emphatically stated to the sur-
priseofall : ** 1 object tothe whole b lot.”” * That.
prisoner is, I take it, a challenge to the arrav,”” ohserved
the Judge. ** Officer, let another jury be empanelled.”
The second proving more to his ]1L1n,<z the  prisoner
then turned to the Judge and said : .1 object to vou.
too, you b old o That, prisoner.”’ was
is an objection to the jurisdiction
of the Court, and I overrule it.”

The Art of Self-defenee.— " No one can be expected
to take flight to avoid an attack if flight does pot
afford o safe way of escape.” This judicial observation

(which is helpful to those who are in doubt as to when

-diseretion is the better part of valour) is recorded in

a recent Issoue of the Sowth Afirican Law Jowrnal and
emanates from an appeal successfully brought by a
Native convicted of assault with intent to do grevious
bodily harm, He was a crippled railway dining-room-
car atténdant who was violently struck by a BEuropean’
incensed at the Nativi: pushing past him, and undeterred
from the nobility of kis purpose by another European
seeking to restrain him. The bewildered victim grabbed
a knife and struck his assailant with it.  The Judge
said, in the course of his judgment, which guashed.
sentence and convietion @ In all these cases one has
t hear in mind the human aspect of the attack. It is
all very well for the person, who sits in an easy-chair
and tries to analyze the various incidents that took
place in order to procure a picture of what actually
happened, and then ex post facfo to say he cught to
have done this, and he ought to have done that, as a
reagonable man.'”” Such a broadminded and- tolérant
view: appeals to common sense although it may not
commend itself to © mad dogs of Englishmen, out in
the midday sun.”™

Qualified Approval.—It was stated by counsel in
the present Court of Appeal that, when approving a
formal order {in which the parties had applied the
judgment of Johnston, J., in Mitchell v. Walpolr and
Paterson  Lid., [1945] N.Z.L.R. 563), Blair, J. had
sald that he wanted to make it clear that he ' neither
concurred in nor dissented from '’ that fudgment. This
statement drew from Callan, J.. the observation that
His Honour had achieved a happv combination of
courtesy with caution. Such a detached attitude seems
to Scriblex to manifest an elegant neutrality that is
much preferable to the reckless bias of counsel whose
“ feigned ardour and unreaj rhetoric,” according to
Wilde, in The Decoy of Lying, bave been known to -
“ wrest from reluctant juries trivmphant verdicts of
acquittal for their clients, even when those clients,
as often happens. were clearly and unmistakably
innocent.”

Curran.—The [rish counsel. Curran, had a powerful
r(,putcmlon a8 & Cross- examiner. His wit was keen and
penetratmg “My lord,” ecried one of his vietims,

*1 cannot answer Mr. Curran, he is putting me in'suach
a doldriun.”” YA doldrum!" exc]almed the Judge.
* What is a do]drum Mr. Curran 277 % Oh, my lord,”
replied Curran, * ‘it is a common complamt with’ persons
like the witness. It is confusion of the head, arising
from corraption of the heart!™  On the other hand.
he occasionally met- his match. Once this ocourrzd
when he was tackling an Irish ostler whose credibility
he was anxious to destroy. Every effort to make this
witness contradict himself was wasted by his equanimity

“and ]owal good nature. Curran lost his temper, and

roared, Sn you are incorrigible: the truth is not
to be got from you. It iz not in vou, and I see the
villian in your face ! * Faith, your honour,’” replied
the ostler, * my fade must be moighty dane and
‘T‘he fine

chinin’® indade; if it can teflect Jike that !/
of cross-examination was not pursued.
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LAND SALES COURT.

Summary of Judgments.

The summarized judgrents of the Lands Sales Court, which appear as under, ate published for the general informa.

tion and assistance of practitioners. They are not intended to be treated as reports of judgments binding on the Court

in future applications, each one of which must be considered on its own particular facts.

The reasons {or the Court’s

eonclusions in any one appeal may, however, be found to be of use as a guide to the presentation of a future appeal, and
o an indication of the Court's mathod of considering and determining values, :

No. 87, -V, e,

Uirban Leened— Bwibider-—— Undue Aggregution--" S peewlotion pur-
qroses o Feentyg-one Properties owned - Since coming inde Foree
of Aet. Three Praperties purehsed, Eight Hovses and Rlock of
Flerts bafft aned. Nineteew Propevties Nokd - Sale of Bare Sections —-
Hriselosure of Ruilding Condracts . Servivcmen’s Setflement andd:
L Serfes Aot 00 <0 30 {3 .

ACmielnded from p.

248).

*The Crown, however, move strongly rests it= appeal upon
the groand that the purchaser proposes to use this land for
speculative purposes within the meaning of = 50 (3} of the
Servieemen's  Seftlement and Land Sales Act. 43, No
definition = provided of - speculative purposes,” ner bas the
torm bean the subject of judicial mterpretation in this Court,
Mo Vautier, for the Crown, was unable fo astist the Court
stthstantially in-the intter.of definition of .interpretation, but
he suitbmitted that in all cases the purchase of Iand for the pur-
pose of resale at o profit mmouuts to speculation and is intended
to be prolibited by the Aet, 10 we understood him aright,
Mre, Vintier clanmed that Mr. L not being by training o builder
Fimsci should not bo elassed as a butlder who mipht by his
efforts improve the land and therefore be entitled to a profit
on resale, but should be classed s a mere middieman desirous
Tof sequirmye properties aned subsequently disposing of them
st wospeculative profit to third parties, Upon the evidence wo
e not satisCied that Mr, JFL s in o substantislly different position
frean any builder or contractor who ownsg sod manages o business,
hut does not work personally in his actual bailding operations,
‘nor are we satisficd on the evidenee. of his past transactions
that he has made a practice of buying and selling in & manner
which would justify the spplication {o him in ite ordinary
significance of the term *specnlator.”  Such properties as he
hes sold have all been corsented to by the Land Sales Com-
mittee without reduction of price and it would seem to follow
that he has not usked unreasonable prices. The Court has
never purported to say that the Act does not lay down that a
vendor shall be deprived of the full value of his land merely
heepuse a sale at that velue may show him a profit.

1t s difficult to conceive of any builder or other persen
proposing to buy and subdivide land except with o view to
making some profit on the transaction snd under the present
Tegislation the awmonut of sucly profit is strictly Thnited and the
possibility of making a profit may indeed be entively precluded.
It would seetn indeed that if the provisions of the Aet are properly
ohegerved  sueesssfnl speeulation in land shonld Le virsually
impaessible. - The Court. i= therefore unable to agree with Mr,
Vautier that the mers purchase of land for the purpose of re-
sule ot o profit amount= to speculation snd s o sound ground
for the refusal of consent. It is not desirable to atiempt to
define the circmmstances i which speculation to such o degree
as to vitinte a trapsacetion may oeeir, and each case where the
Tement of speeslation: might appear to be present nust, of
eourse, be eansidered upon itd own facts by the approprinte
Committes or by the Cowrt. In the present instanee we are
satisfied that no good resson exists to refuse consent on the
pronnd that this is o speculative transaction, :

» In the course of evidence it appearsd that in one or possibly
two of hiz previous transactions, the purchaser had sold a
section and  subsequently under an arrangement made con-
temporancously with the sale had built a house for the pur-
¢haser, the proposed building contract not being diselosed to
the Committee on the application for consent to sale of the
seetinm,

AL S, staded, and the Court aceeopts his explanation, that
in the particiine eases in guestion he was advised that such a
provedure was proper awd that he was unaware that the build-
ing contract should have been diselosed. Ho stated also that
the practice was not one which he had usually followed. It
i oof eourse, quite eloar that soeh o building contract. whether
redueed to writing or arranged by word of moath, i= in faet,

Crown's appeal fails and should be dismissed,
“that in view of the considerable number of tenanted properties

80 built to returned servicernen or other suitable buyvers,

an uneillary or collateral ugreement and ax suech should be
disclosed in and filed with the application fur the consent of
the Court, and that failure to make sueh disclosure is o breach
of the applicant’s statutory cdeclaration, The Court wonld
take a serions view of the matter were it of opinion that the
parchaser in the course of his building operations had made o
practice of such non-diselosure, . is now mentioned in the
hope that there will be no further misunderstanding as to the
impropriety of fuiling to disclose such a transacsion,

" For the foregoing reasons the Court is of opinion that the
It is ¢lear, however,

which Mr. .J. possesses und has possessed for a congiderable time,
it would be improper for the Court to agree to his acuiring
further properties for letting purposes. Mr. J., lowever,
gave it inevidence that his sole objert in purchasing the present
property wad to provide himself with huilding sections. and
that he wonld build thereon and on completion sell the houses
The
consent of the Court to'the present transaction is granted upeo
the undertaking of the purchaser that he will nse the lsud
for the purpose of his building business and not for the purpes-
of adding to his existing holdings whieh by virtue of being e
to tenants may properly be deetned to be held for investment,
Mr. J. is not necessarily precluded from selling portions of the
present. property us bulding sections, but the Court in relianes
wpon his undertaking, expects him to use and ultimately to
dispose of the land now purchased or of its component sections
in geeordance with the usual and recogmized practice of builders
enpaped in the business of ereeting houses for sale.  Subjeat
hereto, the appeal is therefore dismissed.”

} No. B8R —In re B,
Rural Lund—Compensation--Lund talien by Crown—Conunitio's
Award—Appeal by Cumer und by Crown—Productive Valws—
Expenditure— Muintenunce und Depreciation—TLocality Value-—
Potential Currying Capacity—Cuapagity for Development—Build-
inga—Eacess or Deficiency-—Sercicemen's Settlement umd Land
Sales Act, 1943, 5. 53. : :

Appeal from an Order of the Hawke's Bay Land Sales Com-
mittee, made on March 7, 1946, awarding compensation for the
taking by ‘the Crown in pursuance of Part II of the Serviee-
men’s Settlement and Land Sales Act. 1943, of an arca of
4,131} acres of land at Pukeatua. near Dannevirke.

Fhe owner of the land. Mri. B.. claimed as compensation
the sum of £51,453. and the Crown had offered her the sum of
£35,263.  After a lengthy hearing the Commitiee awarded
a sum of £43.139 and certain interest. against which eward
both the Crown and Mrs. B, lodged appeals. At the hearving
hefore the Court. it beramne clear that therc were substantial
differences between the parties, both asg to the productive
valie of the land and as to certain other cluims, which will he
deal with in due course. -

The Court said: ** The primary duty of the Committee,
and now of the Court, is of course to deterinine the productive
value of the land in acrordanee with = 53 of the Act. The
section itself lays down the method by which the productive
value is to be ascertained and in common practice this is
effected by capitalizing the net annual income which it is esti-
mated can be derived from the land by an average efficient
farmer. as shown by a budget setting out the anticipated gross
income and the expenses, other than ecapital expenditure,
required te be incurred in the production of such income, The
budget must be prepared on the basis of prices and costs ruling
on December 15, 1942 .

* For the purposes of the appeal the owner, Mrs. B., relied
upon budgets drawn up by two experienced veluers, Mr. W.
and Mr. M., while the Crown relied upen a budget prepared by
Mr. McK. The three budgets differ considerably both in their
component items and in the final result. - The first question
calling for consideration. wnd one to which a considerble volunme
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of cvidenes was divected, was the carrying eapacity of the land.
The property. in fact. was managed for the owner by Mr. 3
a very experienced and, in the Court’s opinion. a thorough
competent sheep-farmer, from the date of its purchase by ¥
B, in 134, until taken over by the Crown, on July 1, 1945,
Mr. N opave evidenee as to his farmiing transactions and it is
elear that during the period of his management he carried on
the average gomewhat less than 5.000 sheep with an appropriate
numnber of eattles Mr 8, claimed, however, that the true
enrrving capacity of the property was considerably greater
amd that it was indesid at the tine of taking over by the Crown
not less than 5800 sheep with appropriate cattle.  He gove
ax hix reasons for keeping the property understucked, the
difficulty of precuring labonr and fertiliver uring the way,
his desire to check the growth of manonka by growing o heavy
sole of grass, and the fuet that the owner, Mrs. B, had intimated
that she did not look for an imamediate return of income {rom the
property. The budgets presented by Messps, W, and M. were
hazed on nearryving capaeity of 5,752 and 5,486 sheep respec-
tively,  After cnreful capsideration of the evidence, the Court
ix of opinion that hoth of these valuers were to some extent in-
fluenced by the views of Mr. 8., as to the carrying eapacity
and that they have talken rather too optimistic a view.  On
the evidenes as a whole, we are driven to the conelusion thet Mr.
S aeeordance with his ebvicus duty to the owner and
ax would he expected frorn a farmer of hig experience and
officieney, did his best with the property and in fact mainteined
it as s full earryving capacity subject only to certain mitations
due to circumstanees arising from the war and due also to the
copservative poliey of expenditure which he adopted.  Mr.
MeKs budget presented] by the Crown. estimated a carrying
capueity ol 3,241 sheep. a muimber constderably in excess of the
average carvied in the past, hot & number which, in bix opinion,
eoild reasonpbly he carried subject to o more Liberal expendi-
tnre on lahonr, stock. and farming costs generally, which was
duiv reflerted upon the expenditure side of his bhudget,  The
Connnittoe ecansidered Mr, MeBRs budget to be che one rnost
closely related to the actual earryving capacity of the land and
the Court has arvived at the same conclusion. We agree in
substance with the econtention of the Crown that in his allow-
wnees for ocarrving capeeity and for the guantity and quality
of faria prudm-?s avniluble far sale. Mr. McK. has been fair, if
not indeed generous, to the property and that conelusion was
sot sertonsly disputed by counsel fur the ckumant,  In total,
AMr. Mel. eredited the farm with an v erage annual income of
LTHTR, an-amount condiderably in excess of the incormne esti-
matedd by Mr. W, and but little below that envisaged by Mr. M.
It is. moreover, of interest to note hy way of comparison that
the aeeannts presented by Mr. S, in respeet of the actual working
of the property for the year ending June 36, 1945, notwithstand-
nevesse in export prices batween 19042 and 1045, showed
neome of only £7.04%. It seems to be clear, therefore,
that on the income side of his budget Mr. MoK, has made due
allowanee for any under-stocking of the property by Mr. 5.,
and for such increase in inceme as might reasonably he expectad
from n 1nore intensive and progressive method of famning.
Notwithstanding the alternative budgets of Messrs. W, and M.,
connsel for the elaimant appearad guite ready to accept the
estimate of income proposed by Mr. McK. and directed his
eriticism of the latter’s bucdget only to certain items on the
expenditure side which were claimed to be too high. The
Crown..on the other hand. contended that it was unfair to assume
that the property condd produce the high rate of income forseen
by Mr, MeK. exeent hy o more liberal policy of expenditure.
The Court agrees with the Committee that it is proper to aceept
the budget put forward by the Crown ss a basis for the determina-
tion of the productive value.

1t now hecomes necessary to r'rmmdf-r the varicus items upon
the o\pumhture side of the bhudget which were chullenged by
Mr. (Y Leary K.(". on behalf of the claimant. These and our findings
i respect thereof are as follows —

YL Managemen! Reward.—-For this Mr. McK. allowed £350°
together with £40 for teavelling expenses. but the claimant

claimed £500 was a sufficient reward. . Fvidence was called to
show that a suitable working-manager could have been obtained
for £300 per anmin and Mr, O'Leary contended strongly that
under the wording of . 53 (3} the Court is limited to allowing
such remuneration as wonid be a reasonable reweard for the.work
uf o working-manager. The Court does not aceept this view.

The section speaks of remuneration for the work performed by .

“the farmer’ and in the opinion of the Court the term prime
Sfaeie rolates to a farmer who i also the owner of the property
and that such reward must he provided for in the budget as
would he reasonably =ought by a working-owner {in addition
to interest at 4} per cent. upon his capital) as his reward for
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farming the property and for dvtvrmlmu;_, and administering
proper farming policy : wee (wse No, 6B, v. The K1
Having regard to the aven and to the capital investment in-
volved, the managemwent reward proposed by the Crown is
by no means an excessive xe\mxd for a working owner and is
therefore adopted.

A Casiad Shepherds.~The Conrt aceepts the view that the
period. of employment of the casual shepherd may properly be
reduced from twenty to thirteen weeks with a ;rmanm‘ntml
rt‘chmtmn in wages from £140 to £104. .

Y3, Glenernl-hund  and  CSernb-cuttor--For o each of  these
workers the Crown allows a total of £6 per week.  On the
evidenee it would seem that each may proprriv-be rediced 1o
£5 10s, making a total consequential reduction of £52.

o Hullso=The annuad charge. for bulls s reduced to
181 108 on the basis of & four-year life.

5. Rams— The Court aceepts the evidence of the Crown
witnesses that rams of a higher than wvernge quality are
rensonable required to ensuve the antivipated productive income,
and. no alteration s made in the budgetted ttems for pm‘t'has:‘
of rams, .

. Hag-making. - The Court agrees that Ila_\'fmu.king need
not e dane by contraet and that an alHowanee of £50 for casual
Iahour is 4uffwwnr in lien of ¥103 for contruct labour, effecting
a- reducetion of . Consequential upon this alteration: in
farming practice suitable’ farm impletaents to | the extent  of
£2000 must be provided and added to the stoek and plant.

T, General Frose Stores, - The total sum of £142 debited
under this heading appenrs to he reasonable and notwithstanding
the eriticism directed to three of the individual tems bsteds
the Conrt s of opininn that this amount should stand.

SR Feneipg- The amount of £219 allowed for fencing
mpterinds scems o bttle high and is raduced wo £200,

"L Ratese - On the evidenee, the amount allowaed for rates
was £7 in excess of the actual rates pavable for the year 1942,
and this aneant s therefore dedueted.

* The resnlt of the foregoing adjustrments s that a totsd sum

of £179 10s. has to be deduc tt(l from the vxpenditure env wugt‘rl
Fn, Mr. Mok

*On the other hand the Court is of opinion that the charges

for maintenanee and depreciation arve inacewrately  computed
and muast be increased.  Maintenance andd depreciation are
churged ot 2 per cent. upon £3.788. being what is-known as

*the average annual vahue " of the hialdings as computed by Mr: -

MeK. This sum is surived at by taking tao-thirds of the sum of
£5.650 which Mr. MoK, has connputed as the vadue-of the baildinga
whicn would normally be reguired upon the property in ques-
tion to enable the net annnal income to be sarned by an average
efficient farmer. It is custorpary anid proper in preparing a

budget to consider only the " hypothetical buililings ™ which,

would be

"normally required ” npon  the property. . without
referen

purposes of the budget- should be caleniated upon the full
estimated value of the hypothezical huildings av-w rate appro-
priate to their hypothetical life and construction. | In the
present case it is thought that a rate of L} per cent. in-each cuse

should be aderuate for depreciation wwl maintenance bub

charged upon £5,880. involving an amendment of the budget
by an addition of “‘J for maintenance and « similar amount for
li?prec'mtmn.

“ It iz further comsidered that Mr. Mck. is wrong in his
assessment of implements and plant wad of the maintenance
and deprecigtion thereon.  In a list et ont on page three of his
report Mr, MceK. values the necessary hoplements and plant
at £355 and he bas proceeded to charge maintenance and de-
preciation upon two-thirds of this sium, namely on £236.° His
statement, however, shows that in addition to the £355 a
further sum of £194 is reqguired for tools. harness, &, and in
the opinion of the Court a further sum of £"l’i(l should be
allowed for sericultural implements.  The total of -these sums.
£355, £194 and £200 amounts, in round figures, to £330 and
this sum, in the view of the Court should be allowed for imple-
ments and plant. It is thereforc apon this sum- that mainten-
ance and depreciation should be ealeninted. The Court ngrees ihot

maintenance may properly be charged at 2 per cent. and deprecia-

tion at 7§ per cent.. but when caleulated apon E750 the resuit

shows that a consegnential addition of £25 105, for maintenance
and £32 for depreciation, must be made to the ambunts debroed:

irn the budget. A further effect of thix addition to plant is
ta increase the total value of stoek and plm}t ha £200 and as &
consequence the charge for interest at 5 per cent. upon the
capitalized cost of stock and plant is incressed by £10.

s to the actual bujldings which may be there, but in-
the view of the Court depreciation amd maintenance for the,




.)m

© To sum up, therefore, nmounts totalling £85 10s, must he
added to the expenditure side of the Crown's budget. as against
winounts totalling £179 10x to be dedueted. leaving a net sum
of £34 by which the expenditure envisaged by Mr. MeK. should
be reduced. Tr consequence, the rurplus shown in the Crown’s
hudget in incrensed from £1L670 to £1.764 which, when capital-
ized at 4} per vent, gives a productive value of £36%.200.

It ik now necessary to consider whether the productive
value =0 secertained should he increased or reduced in order
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te make it a fair valne in accordance with = 33 of the Act.
In this regerd the addition "of several substantial sums was
sought on behalf of the claimant, but the Crowr. on the other
hand, elaimed a substaniis! dedoetion by reason of what it
climed to be o deficiency in the nermal value of buildings.
It is ptopo‘-.Pd to deal in order with each of the matters in dis-
pute. -

* Plundations. -1t was sereed that the sum of £340 should be
rllowed for plantations. = {To be coneluded.)

OBITUARY

Mr. F. I. Cowlishaw, Christchurch.

The death oecurred suddenly. in Christchurch, on August 22,
of Mr. Francis [on Cowlishaw, senior partper in the firm of
Messrw. Garriek, Cowlishaw, and (o,  Mr. Cowlishaw. asx
Presideat of the Roval Humane Bociety. v position he held
since 1941, was speaking at a presentation st the Phillipstown
Sebacls when he collapsed. An ambulance was called, hut he
sied hefore the hospital war reached, He was seventy.seven
years of agee,

.\Ir. Cowlishase wus born in Christchurel, He was odurated

t Christ™s Collegze, Rughy. and Oxford University,

Aftm' being m;l]("d i 1RSI, at the Inner 'l"empk‘. he joined the
firrn of Mesars, Garrick ahd Co.. which his father had founded
in 1863, The late Mr. -I'usr,ice Alpers was associated with
My, Cowlishaw in the firm konown later ax Garrick, Cowlishaw.
viid o, The firm deafted the original Christehurel District,
{hainage Act, 1576, and has handied the legal uffairs of the
Dirwinge’ Bosrd over ainee, .

Mr. Cowlishaw was a leading athlete in his youth, taking a
particalsrly keen interest in rowing. With J. Y. Duly. he wen
the New Zealand pairs championship in 18494, He had a prominent
wssociation with the Canterbury Fowing Club, the oldest rowing
elub in Australia or New Zealand.,  He was club captain from
EEIY Lo 1003, viee-president in 1803 and 1904, and president
from I+ until the time of his death, At Rugby, he was a
member of the Oxford University Ruphy Fifteen. and wa  an
Oxford Rughy blue from {896 ta 1802, He was one of the few

surviving holders of u pass in perpetuity to Lancaster Park.
. p]‘l\ |‘1(‘g(= gl\er in acknowladgment of assistance piven in
saving the Park.’

Mr. Cowlishaw is survived by three sons, including Messrs.
F. W. M. Cowlizshaw and F. . Cowlishaw, who were in partner-
ship with him, at the time of his death.

Mr. James MsVeagh, Auckland.

Mr. James MuYeagh, a member of the firm of Messes. MeVeagh,
Fleming, and Flemmg. died on August 1, in a private hospital.
He was born st Cambridge, in 183687 and. with his brother. the
late Robert MeVeagh, he studied law at Auckland Usiversity
College, At the age of nineteen Mr, MoVeagh passed the examina-
tions for ndmission to the Bar as a solicitor, and was admitted in
1854,

Aftel his admission, Mr. MeV ea.gh went to Australis and
joined a Melbourne legal firm. with which he practised for some

vears,  He returned to New Zealand in 1585 and practised at
Paeron. speeializing in mining law. On the dJecline of gold

mining, he went to Bltham. and practised there in partnership
with the late Colonel Malone, until 1913, wheu he went to
Auwckland,  In 1918 he was joined in pattnership by Mr. T. J.
Fleming. and recently’ by Mr. Hugh Fleming,  With one
exveption, Mr. McVeagh was the senior solicitor in practies in
Auckiand. He took a keen interest in Maori history and was
a membrer of the anthropology- and Maori race section of the
Auckland Institate, He s survived by his wife. two sens and
nne danphter, ’
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1. Soeial Secnrity.' Age-Benefil— Husband and Wife— Propesly
e Method of Computntton.— Deductions refating to Property,
QUESTION ¢ We nre asked 1o ndvise two clients who are hushand
{fit5} and wife {61}, The husband has £1.000 in stock at 3 per
vont. The wife has £1.000 in the Powt Office Bavings-bank,
and she owns w1 house (the capital value of which is £800 un-
encumhered}) for which she gets £1 105, o week rent,  The
regalar outgoings on the wife's house totsl £17 10s. per annum.
Can you compute for us the amount of deduetions that will be
made in respeet of these prople from an age-henefit of £104 per
annum esch

Axswrr':  In answering this question it should be remembersd
that although there is both an income deduction and a property
deductic.

respect the property and the income. earned from such
property s : )

Here, o -+ couple has £1.00 in the Post Office Savings-hank,
on whiz?. amount the usual interest will be pavable.  Also,

there s £1.004 in stock at 3 per cent.  l3ecause there is a
grewter reduction in respert of property no account will he taken
of the interest earned on these moneys in computing the benafit.
While the house iself is not charged on a property basis. the
rent heity £78—-ie.. £1 108 a week—-less £17 10s. outgoings.
the net amount of £60 105, a vear would be taken into account.

“ar age-henefits, no double deduction is made both in

They should be addressed to: * NEW ZEALAND LAW JOURNAL"

First of all there would be computed the tax admanmﬁnt on
the net rent--i.e., the tax pald on the amount over £529

of £3 M., or ]1~. in all. leaving chargeable income of
The henefit, therefore. would be computed as follows @
£ s, £ oad
Maximum bernefit-. 4 00

Chargeable Income .. PR 1 N S
Less Exemption .. . o R A ) I}
Excess income L. .OET IR 6
Deduction on account nt ENUESS ITCOMe §

L0s. for each complete pournd .- 3100

" .

Total property 2,000

)
Chargeabie Proporty eac } half 1)f' *..2.(]0() 1000
Less exemption o ..

Exeoss property ., £306

Deduction on acconnt ot CXOBRS pmpmt\ : £l far
cach complete £14 . .. . .. .80 000

Benefic payable to each

E) )

50 10 0



