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by reilson of the amendme& lust referred to_ .zpnrt 
from rhe effect of s. 7 of the Liw. F&form Bet,, ,!,:%j, 
by which. it will be remembered. in anv action under 
tile Dea&s bv Sccideuts Cornpeas&& Act, 1908. 
:iny gain t,ha,t ii consequent on the death of the deceased 
mny not, be t,aken into account, wbet,hcr t~he gain is t,o 
his est,ate or 6 my person, for whose barfit, the nct,inn 
is brought. The effect, ,of t,he jud,gmPnt in Bauier’s 
case is, for those two rcaxx~s, ixappim&ble in New Zea,. 
htnd : but, it does RCI’YC to shoa t,he reverse of the 
effect of 5. 7 of the Law Reform Act; 1936, and it 
emphasires t,he dictum of Ost~ler, J.. in dldey ‘c-. SZ&.d 
Ruckhd and sons, Ltd., [19411 S.Z.L.R. 575, 582, 
that s. 7, on its true conskuction, upsets the principle 
of compensation for 108s upon which the Deaths by 
Acciderits CompensaPion .4ct, 1908, was based, and turns 
t,he action, in cases where the dependants have suffered 
no loss by the de&h, into a purely punitive action; 
and allows the dependants to brine their action. not- 

Lord Atkin expressed the view that any overlapping 
would be avoided by the ordinsry method, referred LO 
in the e&Flier pa.rt of this article, in claims under the 
IMa1 Accident,s Acts, of setting off gains against losses 
w’m-e the facts so require. 

Before considering t,he later House of Lords de&ion 
dealing with the matter dir&l;,-because in Rose T. 
Prd the question did not arise ;md was not asned- 
we must look at the modification of Part I (and, in 
particular, of s. 3 of t,he Law- Reform Art, 1936, which 
was enacted after the Honse of Lords judgment, in 
t,hat. case). Section 17 (1) of the St.&u& -4mendmenx 
Act, 1937, prorides : 

withstanding the %nfo&unate res& th& bv &ring 
in the estate Df the deceased as well, thev be&me better 
off t.han they were in t,he deceased’s lif&me. 

In Fesy v. Barnwell, [193S] 1 All E.R. 31, it had been 
decided by Singleton, J., that, in order to prewnt the 
overlapping of damages, so much of the amount 
awarded under the Las- Reform (Miscellaneous Pro- 
visions) Act, 1934, for pain and suffering by the deceased 
and for loss of expectation of iife as ultimately reached 
the dependants who claimed under the Fatal -4ccidents 
Acts should be deducted in assessing their compensa- 
tion under the latter statutes. Thus, the, damages 
awarded t,o a husband for t.hhe p+n snd suffering and 
loss of expectation of life by the wife: amoilnting to 
$600, less t,he administration exoduses of his wife’s 
estate, f2.5; were set off against t,he compensation 
awarded him under the Fats1 Accidents Acts, $2625. 
On balance, he received, therefore, the $625 less the 
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any rights conferred on ihe dependants of deceased 
persona by the Fatal Accidents A&. He continued : 

His LordsK up concluded &at it maa reasonable to 
exclude such benefit~s from the computation of danages 
due in respect of negligence causing the deceased’s 
death ; but the damages due under the Law Reform Act 
and under the Fatal Accident,a S&s au bot,h awarded 
in respect of the same ne.gligence, and it is appropriate 
that any benefit taken mclirectiy by a dependant by 
wa:~ of part,icipat,ion in an srrard under the Law Reform 
:4ct should be t,aken into account in &imatino t,he 
damages awarded to that &pendant under t,he %,&al 
Accidents Acts. 

Lord Wright, at. p. 614; 6633 referred to a.l?l>ellant’-; 
counsel’s Ili strong point. ” that~ the vords of (our) 
s. 3 (5) mean that any sums recovered under the Law 
R,eform Set were not to be taken into considerat,ion 
in sssessing the damages nnder the Fatal Accidents 
Acts ; that the csuse$ of acti& are di,stii:ct and inde- 
pendent. and the word “ righhbs ” under the Bzts 
includes all righ+ includiw the right to recorer a 
sum of damages ; ad this r&ht is not t,o be derogated 
frcw or diminished by reason of the new right of actioli 
or damages recovered under it. His Lordship t,ook t,be 
sane point as Ostler, J.: had taken in dlley’s case 
isupra). He said : 

We pause here to show that this is t,he position that, is 
completely negatived by s. 7 of the Law Reform Act, 
1936, because there can be no ” reference t,o the benefit. 
acoming from the death from whatever 
source”, because every such benefit is a “gain 

. . ,,. consequent on t,he death of the deceased 
person within that section, and, consequently, there 
can be no basis of profit and loss available in a fatal 
accidents claim. And it must not be forgotten that, 
notwithstanding the modifying effect of s. 17 of the 
Stat~utes Amendment Bet,, 1937; a,11 causes of aotion, 
apart from sane minor eaoept,ions in s. 3 (21, rested 
in 2* deceased person survive for the benefit of his 
estate. In MaI--accident actions, t~he damages 
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recoverable must be c&&ted without reference to 
my loss or again to the deceased’s estate cousequcnt on 
his death. Therefore, not,withstanding the high 
authorit- of Dal:ie.?s UBGC, it has not the slightest 
effect in Sew Zealand> b)- reason of s. 7, except to 
delioeate the deep chasm betveqn t,he existing positions 
in England and here. 

Lord Wright went on to say t~hat the purpose of s. 3 (6) 
may have been to exclude an?- idea that the Lam 
Reform Act. by giving the executor or administr,ztor 
ari action under it.; lxerented t,he same person from 
also sning xs executor or administrat,or under the Fatal 
Accidents -4~1s on his persoml behalf for tbc same 
negligence or breach of dut?-. The t,wo caa~es of action, 
he added, an-: however, independent, thou& a duplica- 
t.ion of damages is t,o be avoided. In his opinion, 
That could not arise if t,be ordinary rule in assessing 
dnmagrs m>drr t,lle Fatal Accidents Act,a is observed. 
(Rut, i. i of o>ur Law Reform Act.; 193ti. sbroga,ted tllat 
rulc~). Lattw on. he said, iu esplzlining his dicta in 
Rose I~. Foi-d (.s~pv), that he could nob see how damages 
under t,he Law Reform dct. could be liable to abntement 
if &tinges came to the same beneficiary under t,he 
F&tal Acciilents .4ct,, because this could not happen, 
since in theory the former damages must be t,aken into 
n~count in assessing the latter. Again, in Xew 
Zealand, uvz arc reminded, since the former damages 
are a i’ gain consequont~ on the death of the deceased 
person”, the former damliges may not be taken into 
sccount when assessing t:he latt,er. 

Lord Porter, in his speech at, pp. 620, F66, wits even 
more forthright in his consideration of (our) s. 3 (6). 

It is clear t,hat their Lordships considered as funda- 
me,&1 t,he distinction of a common-law action being for 
the benefit of t,hc estate of the deceaed, from a fat,al 
accidents claim bein,- comp::nsation for an individual 
pecniary loss by reason of the deceased’s death. And 
this distinction 1s the b&s of the case next t,o be con- 
sidered. But our s. 7 of the Law Reform Act, 1936, 
abolisher t,his dist,inction so far as the assessment of’ 
damages in fatal-accidents cls.ims is concerned I as i’, 
specifically saps. ii my gain whether 20 the estate of tlze 
deceased person or lo il~e person for whose benefit ;he 
action [under the Deaths by Bccidents Compensation 
Act, 19OS] is brought,.” 

Their Lordship’s judgment in Uauies’r case came ‘mder 
consideration, by the High Court of -4ustnlia, in .?ublic 
Trz~stee v. Zmmtti, (4.5) 70 C.L.R. 266. SeotiGns 19 
and 20 of t,he Wrongs 9ct, 1936G40 (%a.), co&r a right, 
of action corresponding to that conferred by our 
Deaths by Accident.s Compensation Act, 1905, with 
this exception: s. 23b renders the wrongdoer liable 
to pay to the surviving wife or husband of the deceased 
person such sum, not exceeding E.iOO, as the Cowt 
thinks just by wsy of sol&urn for the suffering caused 
to t,he wife or husband by such death. Section 23c, 
parallel aith s. 5 (3) of the Law Reform Act, 1936 
(considered inDw;ies’s case as to its English equioalent), 
provides that the right conferred by s. 23b shall be in 
acid&ion to and not in derogation of any rights con- 
ferred on the husband or wife by any other provisions 
of the Act. The Survival of Causes of Actions Act, 
1940 (%A.), as to suniral of caius~s of action after 
death reproduces, in s. 2, the same language as iS con- 
tained in s. 3 (1) of our Lam Reform Act, 1936. 

In proceedings taken b,y the widow of Zoa@>i 
apimt the Public Trustee of one Reid, n~ho, xt 1~ 

remarkable to relate, had feloniously injured Zoanetti 
with & shot-gun; and Zoanetti died from the injwy, 
Reid himself dying on the same day. The action 
aga,inst t~he Public Trustee survived by virtue of the 
&tute mentioned, and Mrs. Zoanetti was awarded 
E4S5 by way of solatium under s. 23b of the Wrongs 
Act, and f1,505 by w&y of damages under s. 19 of that 
statute. It 1yas contended that t,he damages under 
F. 19 should be reduced by the amount of solatium 
awarded. Richards, J., rejected this contention. He 
said : 

It is difficult bc’ see what sdditionai right of My ad”e is 
conferrod qmn a widow, or whst “ nole,ce for injured 
ferlinqa ‘* she ‘3crives if WlizLt~ she gets by way Of solatin*n is 
t” be deductrd from what she gets by Twxy of dmage5 for the 
tijwy resulting fmm t,i,t. death Of her h”Sbead. 

He t,herefore ad,ded the amou,nt of solatium (f485) to 
the amount of damages ($l,%z), and gave jud,gment 
for s1.990. On appeal, objection was taken that sush 
ml a~nard of comlxnsat,ion as s. 2% (our s. 5 (a)) 
does not alter t.he measure of damages, which, by a 
long course of judicial decisions, bad been held to be 
proper, under Lord Campbell’s Act; but that the 
effect of the provision is only to make it clear that 
the right Tao solatium is not substituted for the rights 
under that Act. Their Lordships’ unanimous ludg- 
mat, following the unanimous judgment of the Court 
of Appeal, in Davies’s case, was strongly pressed in 
support of the appellant’s case. The interestig part 
of the judgmer& in the High Court of Bustralia is the 
distinguishing of their Lordships’ judgment, in holding 
that the amount of the so&urn received by the widow 
should not be deducted from the damages awarded her 
under the equivalent of our Deaths by Acci$ents 
Compensation Act, 1908. As such 8 soi&iu- is a 
“gain consequent on t~he death of the 
deceased “> the judgment has some~bearing on the con- 
etruction of s. 7 of the Law Reform Act, 1936. 

In his judgment Sir John L&am, C.J., at pp. 2i2, 
274, said t,hat he did not agree with the argument 
that, if an amount given by way of solatitim is deducted 
from damages given under Lord Campbell’s Act, the 
sol&urn provisions are deprived of all effect. Solatium 
for mental suffering of parent! husband or wife may be 
awarded even though the clunant is not & dependant 
of the deceased, and therefore is unable 40 clsim any 
damages under Lord Campbell’s Act. Similarly, if 
the sum awarded i~cj solatium is greater than the damages 
under Lord Campbell’s Act, a larger sum will be 
recoverable than could be awarded before the enact- 
ment of 6. 230. Thus, it was inaccurate to say that 
the application of the principle of Davies’s case (supra) 
completely destroys the provision for sol&urn. The 
learned Chief Justice disagreed with the proposition 
that a sum awarded by way of solatium is given in 
respect of the mental suffering experienced by a 
dependant and that it should not be regarded as a 
benefit accruing to the dependant by reason of the 
death. In his opinion, this suggested ground of 
distinction could not be supported. He added : 

The suffecl~ camlot, I thinit, be regmied 8F & sourcs of 
bort?fit independent Of the death. In c&jes where the deceased 
made & %di or died intestate or was insured aminst e*ccident 
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Mr. Ju&ice Dixon considered that the objection 
that the widow’s posit,ion should have been considered 
at, the dat,e of t,he death of her first husband, with only 
the probabilities then existing ais t,o her remarrying. 
was no longer tenable, as the decided cases were almost 
nnifoormly a@nst it. He referred to the authorities 
i,it.ed l!y St,arke, J. (cit. .supra), and also to the authori- 
ties cited by dn l’arcq, L.J. (as he then ww)_ in 
Ii~~illinrnso~~‘,s case. it pp. GGOI GFI, F3, rind those 
dimissed 1,~ Uthnat~t, J. (aa Lord Uthwittt then W~LR). 
in Ilradben-y’s ewe at, 1’p. 4245, 63%63i, from xhirh 
His Lordsl~ip said the principle was to be drawn ihat. 
whrre facts are av.zilable, thev a,re t.o be preferred to 
pmpheaiw ; a,nd to t.he CRSES cit,ed by Williams, J.. 
in Trastees, Erccutms, amd Agmeg Co. v. Coin~misaion~r 
of Trims for iicforia,, (1941) Xi C.L.K. 33. 41, and in 
McCat?,:ir I-. Cm,~v,issiowr of Tmation, (1944) G9 C.L.R. 
I, IG, and f,, ,w Sixth,-.s Sdiled Eslalcs. (1046) 174 L.T. 
303, 30.5, 

-4 considrrntioil of t,he forgoing judymcnt. will lesd 
10 the conclusion that, whether or not n widow’s 
remnrriage is R ” gain conueqneut~ on the ~!e:lth of tla: 
dweawd” wit,hin S. i of the Law Reform Act2 19X, 
is not, so fant,astic a question as might ilt first appwr. 
It is accepted lax t,hat. the chance of t,he remarriage 
of a kdom is a relevant matter to be taken into con- 
sideration in .ussessing compensation to her for the 
pccuniar~ loss occasioned to her by the deat,h of her 
husband, though it iz incapable, it would seem, of Amy 
accurst~e raluat~ion. The High Court of Austraha 
considered tbnt a aidow‘s deprivut,ion of a husband, 
in view of her ea,rly msrri;~ge, was so little in the nature 
of a loss to ho; that on the balance of profit, and gain- 
allied to the fact that her second husband’s finaxial 
position mais at least equal to that, of her first husband- 
she was not entitled to any compensation by reason of 
her first husband’s death. Thus, the mat,ter may 
yet come up for serious consideration in New Zealand ; 
8s it may well be askedwhet,her, in view ofs. 5 oft,& Law 

Reform Bet,, 1936, any pecuniwy advnnt,age a widow 
might gein t,hrough remarriage, and even the actual 
chances of remarriage, must not, in future, be eliminated 
in considering the assessment, of compensation under the 
Deaths by Accidents Compensation Act, 1903. 

The severnl cases of high authority cited above 
emphasize the point wo set out, to make nt the outset 
of this article, nameI>-, that the injury suffered by the 
individual dependant from the death of the bread- 
winner must, in view of 8. i of t,he Law Reform Act, 
1.936, be assessed without, reference in any way tn the 
benefits also accruing from the death of that~ bread- 
winner, LEO matt,er what t.he source of au& gitin ma!: be. 
Thus, WC have seen, no uccount may be taken of the 
salue of t,he inherit,anw of the dependants by reason 
of their sharing on the denth of the deceased : or of the 
damages awarded st common law in a,n action for 
ne$igence against the wrongdoer, inclusive of t.he 
damages (if any) accruing to the &ate of the deceased 
by reason of the surviwll of any CRIIW of action vested 
in him nt hir d&h : ais we II as of the xceipt8 by the 
dependants from any policy of inawsnce, superannua- 
tion ~~hen:~, or ptmsmns benefit. Aa Ostler! J.! pointed 
out in rtlZr2/‘s case. and as Lord Wright mdmated in 
Da&s’s cast, t,he effect is to undermme the principle 
of the Deaths by Accidents Compensation Bet, 1908. 
and to give the dcpendants a possible overlapping of 
benefit,s, or an enrichment, to such sin extent that they 
are much better off by reason of t,he gain they receix 
by sharing tha ostnto of the deceased, added to the 
brnefit, to thorn of compensation for the loss they 
received by reason of the negligent act of the person 
who caused his death. And thet person, hit from two 
directions, feels the impact of s. 7 as a punitive pro- 
vision : a roault that both the language of the Deaths 
by Accidents Compensation Bet, 1908, and the 
authoritative decisions for exact,ly it century knee the 
passing of the parent st,nt,ute, were equally at pain8 to 
obviate. 

--. 

SUMMARY QF RECENT JUDGMENTS. 
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REFRESHER COURSE 7. 

GIFT AND DEATH DUTY LAW. _.-- 
Changes since 1939. 

By E. c. hDXS, LLX. 

A solicitor returning to praotice in Kew %o&nd 
after an absence abroad for the durstior. of t,he War. 
and appl.yiiry: himself sedulousl,v to the study of our 
death and gift dut,y-as ho would need t,o do, if deiiroa 
of giving sound .advicn to his wcakhy clients-wordd 
soon observe, not wit,hout am.azement perhaps. two 
outstanding features of t,hr period, to wit, the consider- 
able incrcnne in t.he r&s of death and pift, iin+. snd t,hr 
compar&tively large amount of litigatibn w-hi& the tas- 
payers have had with the St,amp Duties Depwtment. 
He would also notice that quite B large proportion of 
the litigation has concerned the value of share unlisted 
on the share-maxI&. The increase in litigat,ion BS 
to the ndne of shares has probably been owuedPy the 
high rates of duty and a t,ightening up in the admmzstra- 
tion of t,he Department in this respect. 

The contest as to valuet; usually hinges on the question 
of goodx+Q, the cxiistence or ~uantura of wbieh is always 
a,most arguable mat,ter. 

What ia goodwill ? To my surprise I rocent.ly dis- 
covored t&t Dr. .Johuuon, “‘the Cmnd Cham ” of 
English Literature, had a good idea of what it w&s. 
.4bout the year 1781; Thrzle, the wealthy brewer, 
died, hating made Johnson one of the executors of his 
Will. “I could not hnt be diverted,” says 13oawell~ 
“ by hearing ~Jobnson talk in 8 pompous manner of his 
new office, axed part~icolwly of t,hc CV~CCPUS of t,lre 
brewery, which it x-&s st I& resolved should be 
sold . When the, salt wais going for- 
ward, Johnson appeared buatlivg shout,, wit11 5x1 ink- 
horn and pen in his button-hole, like Ian excise man : 
and on being asked That he rea!ly considered to be the 
ral~e of tb,e prop&y w!licb w8.e to bc dislxxerl of: 

answered,, We are not here to se11 a parcel of boi-lers 
sml vat,s. ht fhe potenlialily of groii:im~ rich. beyond the 
dreams of avarice.’ ” 

Goodrvill+ the difference bet,ween the n&x~ of t,ho 
hnviness asgoing concen~, and the vaiue of theindividual 
wseta comprising t&t business. Goodwill is morn 
1ikel.v to mist wham the business is a. monopoly or quasi- 
monopoly-, or hss the element of penwnence. 

A st,udv of the munerous cwaes decided in Xew 
Zealand &cc the War shows t,hst, veluetion of unlisted 
shares is not yet a science-still loss is it, en exact 
science. The Courts do not appear to plsce much re. 
liance on :hc calculations of accountants~ unless they 
itlso have had experienre in buying and selling shares 
of the same nature. “In other words it is not so 
much an arithmetical or academic ascertainment. of a 
figure with which the Court is concerned, r?s the attitude 
of mind to be expected, of a mien desiring to buy the 
shares. If  I may say 60; without discourtesy, I think 
there was & tendency on the part of the accoountants 
called for the respond&& to “ppl,y t,hemsclves to an 
interesbing problem of acoount;mcy rathsr th;m to 
attune t,heir minds to t,hat of an hypothetical person 
desiring to buy the shares I’ per Korthoroft,, J., in 
Inre Xonm, Turdull v. Commiasioncr ofSlamp Duties, 
[I9441 G.L.R. 58, 59 : see also t,he remarks of Esir, J., 
in In w Crazford, Public Trwtee r. Commis.Gner of 
Stavt.~ D/&r, [l!J4.2] N.%.LR. 150, 174. 

rTbus, also. when in t,he C:unrriian, Tnui, wad Ezxcu. 
lam co. of hew Zealand, Ltd. v. ionni.ssim7,e.r of 
Slirmp DzrWe.a, [l!X?] G.L.R. 1, the chief witness for 
the Commissioner admit,ted t,hat. if he had been valuing 
the shares for the purpose of advising & client who was 
a potent,ial buyer of t,be shares, his valust,ion would 
bve been lorrer than his est~imate fox the purposes 
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Practice Note. 

Tho following Praotioe Sot,c has been iaeued hy decree of the Corrt for restit,ution of conjugal rights, 
Their Honouw the .Jud,nes :- the Court will require. in addition to the evidence of the 

Where a petition for the dissolution of marriage is petitioner, corroboretion of such. failure,. before t@e 
founded on the respondent‘s failure to comply v&h in making of the decree ni.vi. 
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LAND SALES COURT. 
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