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DAMAGES IN FATAL ACCIDENTS CLAIMS: AMOUNTS_-
NOT DEDUCTIBLE

.

HE effect of s. 3 (5)of the Law Reform Act, W 36,
is now to be considered with relation to claims
under the Deaths by Accidents Compensation

Act, 1908, Section 3 (5) of the Law Reform Act, 1836
{which reproduces s. 1 (5) of the Law Reform (Miscel-
Ianecus Provisions) Act, 1934 (24 & 25 Geo. 5, c. 41} ),
provides as follows :

(5) The rights conferred by thig Part of this Act for the
henefit of the estates of deceased persons shall be in addition
to and not in derogation of any rights coniferred by the Deaths
by Accidents Compensation Act, 1908, and so much-of thi=
Part of this Act as relates to causes of action apgainst the
estates of deceased persans =hall apply in relation to canses
of action under that Act.

In Rose v. Ford, [1837] A.C. 826, 833, [1937] 3 All
E.R. 359, 375, Lord Wright’ ob~erved that if damages
in a common-law action for loss of expectation of life
passed to. the personal representative under {our) s. 3
of the Law Reform Act, 1936, there may be a risk of
duplication of damages, in particular, because of the
language of the subsection above gquoted; hut he
thought that the Act did not involve this consequence,
as the object of damages in a common-law action was
comapensation for the benefit of the deceazed’s estate.
He added :

It is true that the elaims under Lord Caunpbeli's Act are
independant end are for the separate pecuniary loss sustained
by the dependants.

Lord Atkin expressed the view that any overlapping
would be avoided by the ordinary method, referred to
in the earlier part of this article. in claims under.the
Fatal Accidents Acts, of setting off gains against losses
where the facts so require.

Before considering the later House of Lords decision
dealing with the matter directly—Dbecause in Rose v.
Foard the question did not arise and was not argued—
we must look at the modification of Part I (and, in
particular, of s. 3 of the Law Reform Act, 1936, which
was enacted after the House of Lords judgment in
that case). Section 17 (1) of the Statutes Amendment
Act, 1937, provides : :

Where by virtue of Part I of the Law Reform Act. 1936,
. & cause of action survives for the benefit of the estate of u

- estate, £25,

deceasad person, the dwmages recoverable for the benefis
of the estate of that person. shall not include any damaget .
fod his pan and soffering, or for any bodily or mental harm
suffered by him., or for the curtattment of his expectation of life.

The judgment of their Lovdships in Dawies v. Powell
Duffryn Associated Collieries, Ltd.. {19427 A.C. 601 ;
11942] 1 All E.R. 657, is not applicable to New Zealand,
by reason of the amendment just referred to, n.part
from the effect of s. 7 of the Law Reform Act, 1936,
by which, it will be remembered. in anv aotlon under
the Deaths by, Accidents Compensation Act, 1908,
any gain thatis consequent on the death of the deceased
may “not he taken into account, whether the gain is to
his estate or to any person for whose henefit the action
is hmucrht The effect of the judgment in Dawies’s
;aw is, for those two reasons, inapplicable in New Zea-
and ;
effect of
empkasises the dictum of Ostler, J.,
Buckland und Sons, Lid.,
that s

in dlley . Alfrecl
(19411 N.Z.L.R. 575, 582,
8. 7, on it true co: nstruction, upsets the pnnmple

. of compensation for- loss upon uhmh the Deaths by

Accidents Compenaatmn Act, 1908, was based, and turns .
the action, in cases where the dependam:n have suffered
no loss by the death, into a purely punitive action ;
and allows the dependantb to bring their action, not
withstanding the urfortunate result that, by qharmtr
in the eatate of the deceased as well, they ‘iecome be’cter-

-off than they were in the deceased’s lifetime.

In Feay v. Barnwell, [1938] 1 A1l E.R. 31, it had been
decided by Singleton, J:; that, in order to prevent the
overlapping of damaﬂeb, so - much of the amount -

awarded under the Law Reform (Miscellaneous Pro--

visions} Act, 1934, for pain and suffering by the deceased
and for loss of expectation of iife as ulmmatelv reached
the dependants who claimed under the Fatal Acmden‘rq
Acts shouid be deducted in assessing théir compensa-
tion under the lagter statutes. Thus, the, damages .
awarded to a husband for the pein and suffering’ and
loss of expectation of life by the wife, amoantmu to
£600, less the administration expsnses of his wife's
were set off against the compensation
awarded him under the Fatal Accidents Acts, £625.
On bhalance, he received, therefore, the £625

but it does serve to show the reverse of the - '
s. 7 of the Law Reform Act, 1936, and it =

lesa the' ; '
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£600 diminished by the £23, so that what was left
to him under Lord Campbell’s Act was £50.

In New Zealand, we comment, the dependent husband
would have been entitled to share in his wife's egtate,
either under the provisions of her will or, on her in:
testacy, by virtue of the Administration Amendment
“Act, 1944, whereunder, on the facts of this case, he
would receive the whole of her estate (including any
damages recoverable by her estate), and, as this was

“gain ” not to be taken into considerasion as being
. congequent on the wife’s death, the whole of the amount
-awarded as compensation under the Deaths by Accidents
Compensation Act, 1908, in addition.

The question arose directly, and in anotber form,
in Davies v. Powell Duffryn Associuted Collieries, Lid.,
supra, which was an appeal from the judgment of the
Court of Appeal (sub nom. Yelland v. Powell Duffryn
Associated Collieries, Ltd., [1941] 1 All ER. 278) in
so far as the Court had held on a cross-appeal that,
in assessing damages under the Fatal Accidents Act
1346, damaf*es awarded under the Law Reform
(Miscellaneous Provisions) Act, 1934, must be taken
into account in the case of dependants who will benefit
under the latter Act,

In the House of Lords, the argument centred on the
effect of (our} s. 3 (3), reproduced above. Lord Russell
of Killowen, at pp. 607, 658, said : :

All that this subscction does, according fo the language
used, is to provide that the rights shall co-exist. but I can
find no words which would justify me In holding that the
sub-section purports to alter the measure of the dumages
recoverable for the benefit of a dependant under the Fatal
Accidents Acts.  The language of the subsection falls far
short of this, and Hs weakness for the purpose to which the
appellants seck to apply it is emphasized by & comparizon
of the language used therein with the clear and wsambiguous
provisions of the two statutory exceptions to which I have

. referred [the iusurance wand pensions provisions referred to
on p. 251, ante], and by the fact that the Act which enacts
the earlier of the two exceptions is actually mentioned in the
subsection in question. It was sought to extract sorme
special meaning from the dual phrase ** shall be in addition
to end not in derogation of”. This, it was said, was not
idly tautologicad, but intentionally cumulative, and the
words ** not in derogation of ” involved a direction that there
was 10 be no taking away or deduction from or diminution of
the damages obtainable under the Fatal Accidents Acts.
For myseif, I can see no sufficient ground for reat ing subtle
hidden meanmg into the subsection. I agree with the Court
of Appeal that the words “and not in derogation of’’
-merety emphasize what has been already said, that the right
conferred by one Act are additional to the rights conferred
by the other Acts, and are to thet extent tautclogical. = It
was suggested that a difffeulty would arise if at the time of
nssessing the damages under the Fatal Accidents Aects, no
proceedings had been taken under the Act of 1934, and it was
unknown whether any such proceedings would ever be taken.
i see no real difficulty here. The puthority assessing the
damages could always take into account the possibility of
such proceedings and make allowance accordingly. A
difficult matter, no doubt, and quite incapable of accurate
valuation, but, as Lord Watson observed in delivering the

- judgment of the Judicial Committee in Grand Trunk Raway
Co., of Canuda v. Jennings, {1888) 13 App. Cas. 800: “In
some circumnstances, that principle admits of easy applica-
tion ; but in others, the extent of loss depends upon data
which cennot be ascertained with certainty, and must
necessarﬂy bea. matter of estimate, and, it may be, partly of
conjecture.”

In his speech, at p. 610, 661, Lord Maemillan said
that the rights conferred by the Law Reform Act
for the benefit of the estates of deceased persons are
the rights to maintain after the death of such deceased
persons all causes of action vested in them.
rights are to be in addition to and not in derogation of

These

any rights conferred on the dependants of deceased
persons by the Fatal Acecidents Acts. He continued :

This meens, as I read the words, that on the death of a
deceased person it shall be competent to maintain actions
both under the Law Reform Act and under the Fatal Accidents
Acts.  The rights of action in the two cases are guite distinet
and independent.  Under the Law Reforrn Act the right
of -action is for the benefit of the deceased’'s estate ; under
the Fatal Accidents Acts the right of action is for the benefit
of the deceased’s dependantx. But, inwsmuch as the basis
of hoth cadses of action may be the same, namely. negligons e
of a third party which has caused the Hecenseil's death,
was natural to provide that the rights of action should be
without prefudice the one to the other. It is guite a ditfecent
thing to read the provision as meaning that in assessing
damages payable to dependants urder the Futal Accidents
Acts no account is to be taken of any benefit which the
dependants mey indirectly obtain from an award under the
Law Reform Act through participation in the deccased’s
estate,  When the Lt“glbldturb intends such ‘an exclusion
it eraploys approprinte and quite precise language. as may be
seen from the two instances T have guoted to which, as being
in pari-materia, it is legitimate to refer by way of contrast.
It will be ovbserved that in hoth these instances the benefis
arising on the deceased’s death is mdependent of the manner
in which the deceased met his death.

His Lordship concluded that it was reasonable to
exclude such benefits from the computation of damages
due in respect of negligence causing the deceased’s
death ; but the damages due under the Law Reform Act
and under the Fatal Accidents Acts are both awarded
in respect of the same negligence, and it is appropriate
that any benefit taken mdirectlv by a dependant by
way of part:mpatmn in an award under the Law Reform
Act should be taken into account in estimating the

-damages awarded to that dependant under the Fatal

Accidents Acts.

Lord Wright, at p. 614, 663, referred to appellant’s
counsel’s ** strong point” that the words of {our)

- 8 3 {5) mean that any sums recovered under the Law

Reform Act were not to be taken into consideration
in assessing the damages under the Fatal Accidents
Acts ; that the causes of (wt1on are distiuct and inde-
pendent, and the word ‘‘rights ” under the Acts
inciudes all rights, including Ghe right to recover a
sum of damages ; and this right is not to be derogated
from or d1mm1-:hed by reason ‘of the new r right of actiox
or damages recovered under it.  His Lord%lup took the
same pomt as Ostler, J., had taken in Alleys case
(supra). He said:

To aceept these contentmm would, in my opinion, invoive
chenging the whole basis of the Fatal Accidents Av ts. which
give a claim for damages to be assessod on the busis of profit,
and loss.  The damages are to be proportioned to the injury
resutiing from the death of the individual. The injury
suffered by the individgel from the death caniot be compnted
without reference to the benefit also accruing from the death
to the same individual from whatever source.

We pause here to show that this is the position that is
completely negatived by s. 7 of the Law Reform Act,
1936, because there can be no  reference to the benefit

-acerving  from  the death from  whatever
source”, because every such benefit is a  gain

« - . consequent on the death of the deceased
person 7’ within that section, and, congeqguently, there

can be no basis of profit and loss available in a fatal
accidents claim.  And it must not be forgotien that,
notwithstanding the modifying effect of s. 17 of the
Statutes Amendment Act, 1937, all causes of actiom,
apart from some minor exceptions in s. 3 (2), vested

in a deceased person survive for the benefit of his
In fatal—accident - actions,

estate. the damages .
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recoverable must be calculated without reference to
any loss or gain to the deceased’s estate consequent on
his  death. Therefore, notwithstanding the high
authority of Dawies’s. case, it has not the slightest
effect in New Zealand, by reason of s. 7, except to
delineate the deep chasm between the existing positions
in England and here.

Lord Wright went on to say that the purpose of 5.3 {5)
may have been to exclude any idea that the Law
Reform Act, by giving the executor or administrator
an action under it, prevented the same person from
also suing as executor or administrator under the Fatal
Accidents Aects on his personal behalf for the same
negligenece or breach of duty.  The two causes of action,
ke added, are, however, independent, though- a duplica-
tion of damages is to be avoided. In his opinion,
that could not arise if the ordinary rule in assessing
damages under the Fatal Accidents Acts is observed.
(But 5. 7 of our Law Reform Act, 1936, abrogated that
rule}.  Yater on, he said, in explaining his dicte in
Rose v. Ford (supra), that he could not see how damages
under the Law Reform Act could be liable to abatement
if damages came to the same beneficiary under the
Fatal Accidents Act, because this could not happen,
sinee in theory the former damages must be taken into
account In  assessing the latter. Again, in New
Zealand, we are reminded; since the former damages
are a *° gain consequent on the death of the deceased
person’’, the former damages may not be taken into
acecount when assessing the latter.

Lord Porter, in his speech at pp. 620, 666, was even
more forthright in his consideration of {our) s. 3 {5).

It is clear that their Lordships considered as funda-
mental the distinetion of & common-law action being for
the benefit of the estate of the deceased, from a fatal
accidents claim being compensation for an individual
pecniary loss by reason of the deceased’s death, And
this distinction iz the basis of the case next to be con-
sidered. DBut our 5. 7 of the Law Reform Act, 1936,
aholishes this distinction so far as the assessment of
damages in fatal-accidents claims is concerned ; as it
specifically says, © any gain whether {o the estate of tie
deceased person or lo the person for whose benefii the
action [under the Deaths by Accidents Compenssbion
Act, 19087 is brought.”

Their Lordship’s judgment in £)avies’s case came ‘inder
consideration, by the High Court of Australia, in Public
Trustee v. Zoanettt, (43) 70 C.L.R. 266. Secticns 19
and 20 of the Wrongs Act, 1936—40 (5.A.}, confer a right
of action corresponding to that conferred by our
Deaths by Accidents Compensation Act, 1908, with
this exeception: s. 23b renders the wrongdoer liable
to pay to the surviving wife or husband of the deceased
person such sum, not exceeding £500, as the Court
thinks just by way of solatium for the suffering caused
to the wife or husband by such death. Section 23e,
parallel with s. 5 (3) of the Law Reform Act, 1936
(congidered in Davies’s case as to its English equivalent),
provides that the right conferred by s. 23b shall be in
addition to and not in derogation of any rights con-
ferred on the husband or wife by any other provisions
of the Act. The Survival of Causes of Actions Act,

1940 (8.A)), as to survival of causes of action after
death reproduces, in s. 2, the same language as Is con-
tained in s. 3 (1) of our Law Reform Aect, 1936.

In proceedings taken by the widow of Zoanetti
ageinst the Public Trustee of one BReid, whe, it =

- distinction could not b_e supported.

remarkable to relate; had feloniously injured Zoanetti
with a shot-gun, and Zoanetti died:from the injury,
Reid himself dying on the same day. The action
against the Public Trustee survived by virtue of the
statute ‘mentioned; and BMrs. Zoanetti was awarded
£485 by way of solatium under s. 23b of the Wrongs
Act, and £1,505 by way of damages under s. 19 of that
statute. It was contended that the damages under
8. 19 should be reduced by -the amount of solatium
awarded. Richards, J., rejected this contention. He
said :
It is difficult to see what additional right of any value is
conferred. upon a widow, or what solace for injured
-feelings ”* she derives-if what she gets by way of solatium is
to be deducted from what she gets by way of damages for the
injury resulting from the deatk of her husband.
He therefore added the amount of solatium (£485) to
the amount of damages (£1,505), and gave judgment
for £1,990. On appeal, objection was taken that such
an award of compensation as s. 23¢ {our s. § (3))
does not alter the measure of damages, which, by a
long course of judicial decisions, had been held to be
proper, under Lord Campbell’s Act; but that the
effect of the provision is only to make it clear that
the right to solatium is not substituted for the rights
under that Act. - Their Lordships’ unanimous judg-
ment, following the unanimous judgment of the Court
of Appeal, in Dawvies’s case, was strongly presséd  in
support of the appellant’s case. The interesting part
of the judgments in the High Court of Australia is the
distinguishing of their Lordships’ judgment, in holding
that the amount of the solatium received by the widow
should not be deducted from the damages awarded her .
under the equivalent of our Deaths by Accidents
Compensation -Act, 1908. As such a solatinm is a
 gain . consequent on the death of the
deceased *', the'judgment has some -bearing on the con-
gtruetion of 5. 7 of the Law Reform Act, 1936,

In his judgment Sir John Latham, C.J., at pp. 272,
274, said that he did mnot agree with the argument.
that, if an amount given by way of solatium is deducted
from damages given under Lord Campbell’s Act, ‘the
solatium provisions are deprived of all effect. - Solatium
for mental suffering of parent, husband or wife may be’
awarded even though the claimant is not a dependant
of the deceased, and therefore is unable to claim any
damages under Lord Campbell’s’ Act. . Similarly, if
the sum awarded a5 solatium is greater than the damages

under Lord Campbell’s Act, a larger sum will be

recoverable than could be awarded before the enact-
ment of s. 23c. . Thus, it was inaccurate to say that
the application. of the principle of Dawvies’s case (supra)
completely destroys the provision for solatium. The
learned Chief Justice disagreed with the proposition

that a sum awarded by way of solatium is given in - .- B

respect. of the mental suffering experienced by a
dependant and that it should not be regarded as a
benefit. aceruing to the dependant by reason of the
death. In his opinion, this suggested ground of
He added: . © .~

The suffering cannot, I think, be regarded as a source of
benefit independent of the death. - In cases where the deceased -
made a will or died intestate or was insured against accident
or where the claiming dependant received a pension, it was
the death plus the will or the intestacy or the comtract of

- insurance or the provision for pension which produced the
benefit which, it has been held, must be deducted. In the -
present ease, it is the death: plus the suffering which produces
the benefit by way. of solatinm in the same mannér es in the
other cases mentioned. . o
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There was, however, a ground of distinction which,
in the learned Chief Justice’s opinion, could be supported.
The Dawies case related to a provisien under the
Law Reform Act, which, in its relevant application in
that case, enabled damages to be given for the benefit
of the estate of the deceased for loss of expectation of
life.  Theresult was to increase the value of that estate.
If the claiming dependant pained & benefit by such
increase of value (as beneflciary under a will or as
next-of-kin under an intestacy} the application of
well-established  principles brought about the result
that such benefit must be taken into account in
estimating damages under Lord Campbell’s Act. But,
i the cose of solatinm, there was no benefit to
the estate of the deceased.  The solatium went direct
to the dependans. Thus the principle upon which
Daiies's case was decided could be sald vo be rrelevant
in the present case. - Upon this ground, though, he
admitted, with some degrec of doubt, he reached the
conclusion that the Dawies case did not prevent the
Court from holding that s. 23¢ means that an additional
right to receive damages. ultra damages puviousl\
recoverable, is given to a dependant who is eutitled
to claim solatinm. He expressed  his  conelusion
shortly by saving that it had long been the law that
Lord Campbell's Act did not allow n compassionate
allowance to he given to n dependant:  see, og.,
Boyal Trust Co. v. Canadizn Poecific Railwey Co.,
(1922) 38 T.L.R. 899, and that v. 23c—as. 5 (3) of our
Law Reform Act, 1938—might fairly he construed as
intended to alter the Taw in this respeet,

IIT.

The question may arise here some day whether the
remarriage of the widow of the deceased in respect of
whose death damages have been awarded under the
Deaths by Componsamon Act, 1908, is a “ gain conse:
quent on ‘the death of the deceabed , and therefore not
to be taken into account in assessing such damages. In
ordinary cases, the widow iz entitled to receive dumages
commensurate with her ' pecuniary loss ™ resulting
from her husband’s death. This, as 8ir Jobn Latham,
C.J., put it in Willis v Commonwealth, [1946] AL.R

" 349, 350, comprisea the loss of what she had a reason-
able expectation of receiving i her husband had lived
longer, such as support out of the available income of
the husband : . as, for instance, the income less, infer
aliz, premiums paid out of a life policy the proceeds
of which she received on his death ; and the probahility
of receiving the whole or a share of his estate when he
died at a later age, which might include the proceeds
of the same policy. The Jatter bhenefit would, he
said, depend on ‘whether the husband kept up his
payments of premiums, on whether and to what extent
he was in debt when he uitimately dies, and whether the
widow survived him (she might die before the maturity
of the policy) or lived until after the policy matured
in his lifetime. Furthermore, the ‘c¢hances of re-
marriage of a widow are relevant o the assessment
of damages under the Fatal Accidents Acts.

In this case, a widow claiming damages in respect of
the death of her husband on her own behalf and on
behalf of her children had remarried five months after
her husband’s death, and before the trial of the action.
Her second husband’s financial position was proved
to be at least equal to that of her late husband. It
also appeared at the trial before the Supreme Court
of Weatorn  Australin that the deceased  husband

had taken out an endowment policy on his life, and that,
as the proceeds of this policy had formed part of his
intestate estate, the widew had received her share of
them. The Court awarded, in respect of the elder
chiid, £300, and in respect of the younger child, £275
No damages were awarded the widow,

On the appeal, it was argued on behalf of the widow
that the widow’s chances of remarriage were relevant
to the amount of damages to be awarded, but that
the matter should be looked at by way of estimate as
at the time of the dcath of the person that is the
foundation of the claim, and that the circumstance
that the widow had in fact remarried should not be
taken into account. On this point the learned Chief
Justice, 8ir John Latham, at p. 350, said :

Whore wetueal facts are known, speculation e to the proba-
Liltty of these faets ceeurring s surely an unnecessary second
hest,  Bemages are awarded for injury actunlly suffered
and for prospective injury.  Prospective injury can only be
estimated with more or less probability.  But where the
extent and character of wiat wauld ot one thne be deseribed
as prospective injury depends upon the happeuing of a par-
tivular event and that event hax in fact happoned, it s un-
Necessury to spesulate as to whether or not this event night
huppen, and if so when. Lo such a cuse prospective damage

far diniinution of damage) hos becorne actual. T give o
simple lusteation of the general prineiple. A man s injured
by sneident and his eyes are gravely damaged.  Immediately

afrer the accident ther i3 every reason to believe that he will
he purmapnently blind,  He sues for dumages. In such a case
be woukd not by given damages ag for permanent blindness.

Jn the Chiel Justive’s opinion the case of Willigmson

dohw L. Thoraycrofi and Co.. Ltd., [1940) 2 K.B. 635,
1194% 4 All E.R. 61, is conclusive -upon this point. In
that case it was necessary to assess damages under the -
Fatal Accidents Act In the case of a widow. The widow
died before the trial. Tt was held that the Court was.
entitled to take inte account the fact that she had
orly a short tenure of life before her dependence was
brought to an end. He was, therefore, of opinion
that the learned Judge was right in holding that, in
respeet of support during  the period following her
second marriage, the widow had not suffered any
pecuniary foss by reason of the death of her first
husband.

On the point that the widow had received no dawnages,
the learned Chief Justice referred to the assessable
value of the probability of what the widow might
have received in sharing in whatever estate her husband
had upon his death at a later date. For this proba-
bility, in this case, there had been substituted an
immediate and certain payrment of a sum of £3566
from the policymoneys. The excess of this benefit,
which had actually been received, over the prospective
and uncertain benefit of sharing on his death at some
vime in the future, if she lived long enough, he held
to be niore than equal to the lost benefit of support
during her five months of widowhood. His Honour
thought it was a reasonable conclusion that, in
the cirenmstances, the widow suffered no pecuniary
benefit in relation to the period of five months which
elapsed before her second marriage.

Mr. Justice Starke agreed. He said th:l.t the fact
that the widow had remarried, within a few months, a
man whose financial position was as good as, if not better
than, that of her former hushand, the deceased, was a
fact to be taken into consideration:  Williuamson w.
Jokn I, Thornyeroft and Co. {(supra) ;. In re Bradberry,
National Provincinl Bank v. Bradberry: In re Fry

’Frnl.m v. ("nfhfmrf 11843] Ch. 35, T‘!“z!:”"“’ABI]R G’Q
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Mr. Justice. Dixon considered that the objection
that the widow’s position should have been considered
at-the date of the death of her first husband, with only
the probabilities then existing as to her remarrving.
was no longer tenable, as the decided cases were almost
uniformly against it. He referred to the authorities
cited by Starke, J. (et supra), and also to the authori-
ties cited -by du Pareq, L.J. {as he then wag), in
Willigmson's case, at pp. 660, 661, 63, and those
dizeussed by Uthwats, J. (as Lord Uthwatt then was),
in Bradberry’s case, at pp. 42-45, 635-637, from which
Hix Lordship said the principle was to be drawn that,
where facts are available, thev ate to be wpreferred to
prophesies ; and to the cases cited by Williams, J..
in Trustees, Brecutors, and dgency Co. v. Commissioner
of Taxes for Tictoria, (1941) 56 C.L.R: 33. 41, and in
MeCathie v. Commissioner of Tazation, (1944) 69 C.L.R.
1, 16, and {n re North’s Settled Estates, (1946} 174 L.T.
303, 303,

A consideration of the foregoing judgment will lead
1o the conclusion that, whether or not a widow's
remarriage is a 7 gain consequent on the ceath of the
deceaged” within s. 7 of the Law Reform Act, 1936,
is not so fantastic a question as might at first appear.
It is accepted law that the chance of the remarriage
of a widow is a relevant matter to be taken into con-
sideration in assessing -compensation to her for the
pecuniary loss oceasioned to her by the death of her
hushand, though it iz incapable, it would seem, of any
accurate . valuation. The High Cowrt of Australia
considered that a widow’s deprivation of a husband,
in view of her early marriage, was so little in the nature
of a loss to her that on the balance of profit and gain—
allied to the fact that her second husband’s financial
position was at least equal to that of her first husband—
she was not entitled to any compensation by reason of
her first husband’s death. Thus, the matter may
vet come up for serious consideration in New Zealand ;
as it may well be asked whether, in viewofs. Tof the Law
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" Reform Act, 1936, any pecuniary advantage a widow

might gain throurrh remarriage, and even the actual
chances of remarriage, must not in future, be eliminated
in considering the assessment of compbnsamon under the
Deaths by Accidents Compensation Act, 1908, .

The several cases of high authority cited above
emphasize the point we set out to make at the outset
of this article, namely, that the injury suffered by the
individual dependant from the death of the bread-
winner must, in view of s..7 of the Law Reform Act,
1936, be asscssed without reference in any way to the

" henefit also accruing from the death of that bread-

winner, no matter what the source of such gain may be.

Thus, we have seen, no aeccount may be taken of the

value of the inheritance of the dependants by reason

of their sharing on the death of the deceased ; or of the

damages awarded at common law in an action for

negligence against the wrongdoer, inclusive of the

damages (if any) dceruing to the estate of the deceased

by reason of the survival of any cause of action vested

in him at his death ; as well as of the receipts by the

dependants from any policy of insurance, superannua-

tion scheme, or pensions benefit, As O:atler, J., pointed

out in Alleq ¢ case, and as Lord Wright 1nd1ca.ted in

Daries’s case, the effect is to undermine the. principle

of the Deaths by Accidents Compensation Act, 1908,
and to give the dependants a possible overlapping of

benefits, or an envichment to such an extent that they

are much better off by reason of the gain they receive

by sharing the estate of the deccased, added to the

benefit to them of compensation for the loss they

received by reason of the negligent act of the person
who caused his death. And that person, hit from two

directions, feels the impact of s. 7 as a punitive pro-

vision : a result that both the language of the Deaths

by Accidents Compensation Aet, 1908, and the
authoritative decisions for exactly a century since the
passing of the parent statute, were equally at pains to

obviate,

SUMMARY OF RECENT JUDGMENTS.

ANGEL v. COMMISSIONER OF STAMP DUTIES.

SvereEne CourT.
STON, 4.

Gisborne.  1946. July 1. 17. JoHN-

Publie Revenue—Dcath Duties—Medical Proaciitioner——Accounts
Due from Patients—Value Unoscertained at Date of Death—
Accountant’s Fea for ascortaining Amount of such Accounts—
Whether Deductibie as Expense against Velue of Book-debts—
Income Tax levied on Accounts paid to Administrairiz—
Whether deducsible frem Volue of Book-defts——Death Duties
A('t, 1921, ss. 9 (1), 11, 72,

1923, 8 21 (3).

The appeliant was the administratrix of a deceased medical
practitioner, to whom large sums of money were ow ing by his
patients at his death. Owing to the mquffluency of his
memoranda of his attendances, she had to make extensive
inquiries and employ a -quelified accountant. Eventually
the total value of the debts due to the deceased was agreed
between the administratrix and the Comunissioner of Stamyp
Duties at £4,000, which was taken into account in assessing
the final balance of deceased’s estate.

The appellunt claimed that in deterrnining the value of those
debts, shu might take into account as an oxpense sgainst value,
the ar'tountunt 8 feeg amecunting to £734 8s. 04, ineurved in

73—Land and Income Tax Aet,

'ascertauu.ng and set.t]mg the existence and gquentum of the

book-debts due to the estate.

The appellant aiso claimed as 2 deduction on the sssessment
of the dutiable estate of the deceased, incomse tax levied for the |
years ending Merch 31, 1943, and March 31, 1944, on income -
derived from the said book-debts received by- the a.dmmlqtra.tnx
since the death of the deceased, on March 21, 1942.

On a cage stated pursuant to s. 62 of the "Death Duties Act
1921,

Held, 1. That the sum of £734 8s. 8d. wes an expense incurred
in the administration of the estate after the deceased’s death';
and, therofore, it was expressly excluded from cornputation in

“the final balance of his estate by ¢ 11 of the Death Duties Act,

1921,

2. That the said income tax was not a debt by the deceased
axistent at the time of his death, as it had beer levied on debts
which came 'into the hands of the administratrix after hls de&th
and had not accrued to the deceased as income. :

Conway v. Comunissioner of Stamp Duties, (19327 N.Z.L.R.
1260 referred to.

Counsel: Yim. K.C.,, and Kember, for the a.ppel]ant
for the respondent.

Solicitors 1 Woodward end lles, Gisborne, for the appeha,nt
Cromp Low Office, Wellington, for tha reﬂpor-rlem

B-yrne,
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WELLINGTON RUGBY FOOTBALL UNION v. NATHAN AND
ANOTHER.

StTREME Covny, Weilington, 1946, September 2, 11, O'Liaxy,

C.J.

Landlord and Tenani— ;. sase—Letting ** on o yearly tenoney ”—
Whether. an ~Agreement concerning Duration of Tenancy—
Determination of Tenancy—1When Notice 2o be given—~Property
Law Act, 1908, =. I6.

An ggroement to let ' i3 a tenancy
* from vear to year.,”! Such a fenancy ig o tenancy concerning
which there is an agrecment as to its duration, and therefore,
4. 16 of the Property Law Act, 1008, is inapplicable. . In order

“on a yearly tenancy

to determine such a tenancy, a reasonsbie notice terminating -

ab the end of the first or any subsequent year of the tenancy
is raquired. )
Tod v. McUrmil, (1898) 18 N.Z.L.R. 568, distingnished.
Counsel : 8¢ William Perry, for the appellant ;
the respondent.

Solicitors : Perry. FPerry, and Pope. Wellington, for the appellant
Fell, Putnaw, and Macandrew, Wellington, for the respondent,

Putncom, for

NEAME v. YOUNG.

SuvprEME COURT. Nelson. 1946, July 9, 31, Faiw, J.

Carrters—Sen -Carriuge of Goods—Passenger’s Luggage lost on
Luunch—No  Ticket referring to such Luggage—Effect of
Absence of Bill of Luding or other Shipping Document —
Mazimum Ldebility of Launch Proprictor — Sea Carriuge of
Goods Adet, 1040, #8. 4, 6.

The provisions of Part T of the Ses Carriage of Goods Act,
1940, are confined, at least, to the carriage of goods in respect
of which & bill'of lading or other shipping document is desired ;
and =/ 6 does not extend to the luggage of a passenger crrwolhng
withant . ticket refecring such lupgage.

Semble, That does not apply to passenger’s laggage at all. .

Counsel :

Wicks, for thé appellant ;
vespondent. :

Scantlebury, for the

Soliciters : fascodyne and Wicks, Blenkeim, for the appellaut ;
Ongley, O Donorgn and Arpdt, Wellington, for tho respondent.

REFRESHER COURSE 7.

GIFT AND DEATH DUTY LAW.

Changes. since 1939.

By E.C. Apans, LL M.

A solicitor returning to practice in New Zealand
after an absence abroad for the duration of the War,
and applyving himself sedulously to the study of our
death and gift duty-—as he would need to do, if desirous
of giving sound adviee to his wealthy clients—would
soon observe, not without amazement perhaps, two
outstanding features of the period, to wit, the consider-
able increase in the rafes of death and gift duty, and the
comparsatively large amount of litigation whkich the tax-
payers have had with the Stamp Duties Department.
He would also notice that quite a large proportion of

_the litigation has concerned the value of share unlisted
on the share-market. The increase in litigation as
to the value of shares has probably been caused by the
high rates of duty and & tightening up in the administra-
tion of the Department in this respect.

VALUATION OF UUNLISTED SHARES.

The contest as to values usually hinges on the question
of goedwill, the cxistence ov gquantum of which is always
a most arguable matter.

What is goodwill 7 To my surprise I recently dis-
covered that Dr. Jobhnson, “the Grand Cham” of
English Literature, had a good idea of what it was.
About the year 1781, Thrale, the wealthy brewer,
died, having made Johnson one-of the executors of his
will, 1 could not but be diverted,” says Boswell,
* by hearing Johnson talk in a pompous manner of his
new office, and particularly of the concerns of the
brewery, which it was at lasé resolved should be
sold . . . When the sale . - was going for-
ward, Johnson appeared bustling about, with an ink-
horn and pen in his button-hole, like an excise man;
and on being asked what he really considered to be the
valne of the property’ which was to he disposed of,

answered, " We are not here to sell a parcel of boi-lers
and vats, but the pofentiality of growing rich, beyond the
dreams of avarice.’ '
(oodwill .is the difference between the value Qf the
business as going concern, and the value of the individual
assebs comprising that business. Goodwill is more
1ikely to exist where the business is a monopoly or quasi-
monopoly, or has the element of permanence.

A study of the numerous cases decided in New
Zealand sinee the War shows that valuation of unlisted
shares is not yvet a science—still less is it an exact
science. . The Courts do not appear to place much re-
liance on the calculations of accountants, unless they
also have had experlenoe in buying and sclhng shares
of the same nature. = In other words it is not so
much an arithmetical or academic ascertainment of a
figure with which the Court is concerned, as the attitude
of mind t¢ be expected of a man desiring to buy the
shares. If I may say so, without discourtesy, I think
there was a tendency on the part of the accountents
called for the respondénts to apply themsclves to an
interesting problem ‘of “accountancy rather than to
attune their minds to that of an hypothetical person
desiring to buy the shares ™ per Northeroft, J., in
In re Monro, Turnbull v. Commissioner of Stamp Duties,
[1944] G.L.R. 58, 59 : see also the remarks of Fair, J.,
in In re Cruwford, Public Trusice v. Commissioner of
Stamp Dulies, {19427 N.Z. LR, 170, 174,

Thus, also, when in the Guardian, Tirust, and Erec:c-
tors- Co. of New Zealand, Lid. v. Commissioner of
Stamp Duties, [1943] G.L.R. 1, the chief witness for

the Comiunissioner admitted that, if he had been valuing
the shares for the purpose of advising & client who was
a potential buyer of the shares, his valuation would
have been lower than his estimste for the purposes
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ol the vase. it was inevitable that the Commissioner’s
case could not be sustained.  Conversely, inan un-
reported csse dealing with the goodwill of a hatel,
the Commissioner was ahle to sustain hix valuation
i tofu. because a hotel-Lroker was abie to prove to
the Lowrt that the hotel had heen sold several times
wt w price approximating to the Commissioner’s valua-
tion : the Commissioner had based his valuation on
the sale made to deveased shortiy before his death.
The Court did not appear to devote very much attention
to the evidence of two accountants—one for the tax-
payer. the other for the Commisgioner—whe had
arrived at very divergent results.

The test alwavs is, what would a willing purchaser
give to a not unwilling seller 7 Fair market value
means such sum as conld be obtained under conditions
where vou have a willing, but not an anxious sejler.
and where vou have all possible potential purchasers
acting under normal circumstances brought into con-
sideration :  Ju re Swmyth. Smyth v. Revenws Com-
mixstonrers, | 19317 TR, 643, 6533,

Grrrs, WHERELN DoNoRs RESERVE INTERESTS

During the period under review fwo important
cases have been decided under s. 5 (1) {r) of the Death
Buties Act. 1921, which is as follows :

5. In computing for the purposes of this Act the final
balance of the ostate of & deceased person his estate shall he
desmed to include and congist of the following classes of
property : .

v} Any property comprised in any ift, within the meaning
of Part IV of this Act, made by the deceased af any fime,
whether hefore or after the rommencemnent of this Aet, unless
Lone fide possession and enjoyment has been assumed by the
beneficiary not less than three yvears before the death of the
deceased. and has been thenceforth retained to the entire
exclusion of the deceased or of any benefit to him by con.
tracrt or othepwise, if the property was situated in New Zeu.
lnnd at the time of the gift, : i
Donor Retaining fmmediate Possession.—In Shrimp-

ton v. {"ommissioner of Stamp Duties, [1941] NEZ LR,
761, deceased fwrenty-nine years before his death settled
the fee simple of certain parcels of land on his children.
Later he took lenses back, first, from the trustees of the
settlement, and afterwards from the beneficiaries, and
remained in possession under these leases until the date
of his death. Deceased, in short, was in immediate
possession at the dates of the settlements and he was
still in immediate possession at date of his death,
having farmed the lands confinuously for very many
vears. It is also important to note that the gift was
a gift of the fee simple. The Court of Appeal (applying
Lung v. Webb, (1912} 13 C.L.R. 503), held that the
nettled Jands came in under s. 5 (1) {¢).

Reservntion of Beneficial Intersst by - Donor chere
Trust Property wvested in Trustees.—The other case
was in favour of the tax-payver. and was heard by the
Privy Council, on appeal from the highest Gourt in
Australia, Commissioner of Stamp Dhuties for New
Nouth Wales v. Perpetual Trustee Co., Ldd., [1943]

AL 425, 110431 1 Al E.R. 525. It decides that
where a gift i» constituted by a trust any interest
veserved or.excepted by the donor, is not a part of the
gift. bur ix'something not given and therefore .. 3 (1) {c)
has no application.  As that veteran English writer,
Mr. J. M. Lightwood, puts it: = Where a gift is con-
stituted by means of a trust it is the beneficial interest
whicl is really the subject-matter of the gift.”  But
the taxpaver in New Zealand cannot take too much
hope from this Privy Council case, for the average
settlement where deceased reserves a life-interest is
eaught by s. 5 {7) () the case does-not'in any way
deal with that subsection.

Sraspe Dury Law,
Doty payable on Transfers of Morlgaged  Property
Sfrom  Trustees to Trustees or to  Bencficiaries—In
stamp duty law T need mention oniv one case. - After
the coming inte operation of the Stamp- Duties Act,
1923, it was a moot point as to whether a transfer from,
a trustee to the devisee of a mortgaged land was entitled
to be stamped as a deed not otherwise charged under
5. 168, or was liable to ad wedorem conveyance duty
on the amount of the mortgags Hability wssumed by the
devisee.  Pattison v, Commissioner of Stamp Dulies,

1940 N.Z.L.R. 93. was a transfer to the beneficiaries .

of settled land which had been purchased by the trustees,
subject to an existing mortgage. in pursuance of authority
conferved by the trust instrument, and the Commissioner
had assessed it with ad #walorem conveyance duty on
the amount of the mortgage, basing his assessment on
5. 82 of the Stamp Duties Act, 1923, which is the section”
which provides that on a transfer of a property subject,
to a mortgage the amount of the mortgage is deemed
ta be & conveyance on sale. The appellant, on the other
and, submitted that it was exempt under s, 81 {d),
which exempts from conveyv. ee duty a conveyance
by a trustee to a beneficiary . property to which such
beneficlary is entitled under the trust, to the extent
to which he is so entitled at p. 96, 1. 40.  In deciding
in favour of the taxpayer, Mr. Justice Blair, said - o
In my view, the transfer in this case is precisely within not
anly the words but the spirit of the exernption contained in
s. 81 {d). A contrary decision would render all specific devises
of mortgaged property in a deceased’s estate liable to con-
veyanee duty on the amount of the mortgage debt upon
each devise.
His Honour also pointed out that if the Crown's sub-
mission were correct, a transfer of mortgaged property
from. one trustee to another on change of trustees
would render the transaction liable to conveyance duty
on the amount of the mortgage on each change of
trastees. [Tt has’ never been the practice to impose
conveyance dobty on a change of trustees: s 8l (o)}
As this case was not appealed against, it may be taken
that the Crown has concurred in the result which may
he expressed thus, that s. 82 of the Stamp Duties Act,
1923, must be read subject to ss. 81 (¢) and 81 (d), and.
not that those subsections must be read subject to 5. 82

RESTITUTION OF COMJUGAL RIGHTS

Practice Note._ o

The following Practice Note has been issued hy
Their Honours the Judges :—

Where a petition for the dissolution of marriage is
founded on the respondent’s fatlure to comply with a

decree of the Court for restitution of conjugal rights,

the Court will require, in addition to the evidence of the
petitioner, corroboration of such failure. before the -
makiag of the decree nisi. ' :
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IN YOUR ARMCHAIR—AND MINE

Bv ScmBLE\

Statutes Amendment.—=ir Cecil Carr, in his intro-
duction to the recent JSowrnal of the Society of Compery-
tire Legislation, refers to the necessity for minor pre-
limirary amendment as a serious obstacle o progress
with consolidation in England. In this Dominion,
the practice of passing annually. since 1936, o Statutes
Amendment Act. in order to amend a large number of
dissimilar and unrelated Acts, - provides a solution,
although of a somewhat loose kind. to this problem.
The often bewildered pr actitioner, searching for some
elusive legisiative pearl in this bran-tuh of statutory
amendment, will find the position as follows (—

At Nretions, orelated Adets.
137 an 20
[RRE] 1522 33
Lasth Th 12
1640 i 33
1031 87 14
1042 35 R
1943 30 : 20
1944 71 34
14945 03 14
JRIFT s 34

In the 1946 Act. the fascinated reader unearths the

protection of bees running alongside the administration -

of trust aceounts of deceased solicitors. and these
aceompanied by provisions for the removal of bodies
for anatemical examination, Scriblex notes, without
comment. that s. 79 deals witli the academic head of
Vietaria University College, while the next succeeding
section defines ™ wool " for the purposes of the Wool
Industry Act, 1044,

Vietorian Litigant.—Arraved in a bonnet like a coif
and a long black coat to resemble a barrister's gown,
Mrs. Georgita Weldon was a well-known court character
of Vietorian timies. Rhe seems to have become badly
infeeted with litigious virns after she had appemed
in person. on a ciaim for defamation and been awarded
heavy damages.  Her long -suit was an action in
trespass against anvone who, in her view, had done
damage to her corporeal or incorporeal rights @ and in
most instanves her action was as misconceived as such
actions nsually are. and she was muleted in sub-
stantiad costs.  On two oceasions, in consequence of
libelling an impresario with whom she had quarrelled,
she was sent to prison.  But. to some extent, she was
an exception to the old adage that *,one who is his own
lawyer has a fool for a client” since she enjoyed a
married woman's immunity from costs, and was thus
able to pursue to final appeal the exp(’n--w? and uneven
tenor of ber wavs. . Her affidavits mten commenced :
“Weepingly. 1 make oath and sav S On
one oceasion. when a solicttor who ha,d a judgmont
against her for costs anpealed against the refusal of
the Court to appoint a Receiver to collect income
as it acerued fromr ‘her trustees, Lord Esher. M.R..
dizmizsed the appeal without calling upon -her to argue,
whercupon she  vigorously proteated agninst  being
deprived of the right to address. In this Hitigation
which was exceedingly protracted, Montague Lush.
Q.C. (afterwards Lush. [J.}. appeared throuuhout for

the \ol:cﬂ:or and ix said to have hecome so lmpIcSHed
by the protection then given to women by Engliks
]aw that he wrote his famous text-book. L?mﬁ on Married

Women. To-day. the emancipation of women has
resulted in the loss ‘of certain immunities, but in the
acruisition of other rights,—e.g., the right to sit upon
a comunon jury and thereby glean xom@thmo* of the
wisdom of the modern world,

* Qomph "—It is doubtful whether the supplement
to Burrows's Weords and Phrases will contain any legal
definition of ™ comph 7, which called for interpretation
in the Chancery Division last month. when an American
{ootwear sompany appealed against the refusal of the
Registrar of Trade Marks to register the word
“ pomphies 7 ag a trade mark for its procducts in Britain,
The appeal was allowed, Evershed. J., holding that there
wag no improper or salacious significance in applying
the word to women's footwear, although he doubted
whether it deserved the dignity of being considered
articulate human speech. In Origin of Words (1939).
Tamany describes " ocomph ™ as " an articulation of
vommon male appraisal of a personable girl”, and
refers to the film actress Ann Sheridan as the first
“oomph girl of America”, this distinctive honour
being conferred upeon her in 1937, There was precedent
in the case of Clara Bow, who tvpified = it for an
earlier generation. -The verb. fo Je.comph, currently
used in Hollywood, is of the same genre as fo delowse,
which appeaved during Waorld War I, and fo debunk,
for which Callan, -J.. has a fondness, according to a
statement made by O'Leary, CJJ., during his reply to
the toast of * The "adieiary = at the Wellington Bar
Dinner. And. speaiing of food, '"oomphburger ~ is
defined hy Dvﬂght L. Bollinger as " & hamburger served
with oomph'. Tt must be evident that the humble
sausage infased with animal maghetism ot spine-
tmnrlmrr emotion would thereby have a greatly enhanced
status. When the appropriate oceasion arises, it can

only be hoped that ]ud1(1ai notice wil: he taken of this
faot.

A Harsh Judgment.—Exhibits in a case in the Court
of Appeal the other day served to remind Seriblex

.that there are still practitioners who prefer to b‘pﬁ‘ﬂ

Judg elment with its mute and seemingly parasiiical
“e.” Worthy men all, they adhere tenacxoualv to the
form sanctioned in the Revised Version of the Bible.
There was one well-known writer on legal subjects who
some vears ago had a difference of opinion on this
woint with Dawson Willlams, editor of the British
Medical Journal. - He wanted the scribe to. adhere
to the Biblical rendering -but the latter argued that in
modern literature the middle “e was invariably
omitted. * In legal textbooks. for example———"’
he said. * Legal textbooks! ™ snorted Williwms,
anrely, vou don't eall them liserature.”

From My Notebook.— .fudges are emtitled, if thev
torm the opinion that a witness is not trying to help
the Court, to do what counsel cannot do and sayv

*You behave vourself. and tell me the trath.” 1t is
sometimes very useful to be able to say that. Sometimes
it pulls a witness together and makes him say what
is the truth, but, of course, it must not be done until
the witness has given some indicasion that he or she
is not trying to t;e[l the truth.”—Humphreys, J.. in
R.v. Bat@mrm {1946) 110 J.P. 1‘33
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LAND SALES COURT.

Summary of Judgments.

The summarized judgments of the Lands Sales Court, which appear as under, are published for the general informa-
They are not intended to be treated as reports of judgments binding cn the Court
iz future applications, each one of which must be considered on its own particular facts.
conclusions in any one appesl may, however, be found to be of use as a guide to the presentation of & fuiure appesl, and

tion and assistance of practitioners.

The reusons for the Court’s

as an indication of the Court’s method of considering and dstermining values.

No. 88.—Jn re B.
Rural Land—Compensation—Lund taken by Crown-—LCommitive’ s
Award--Appeal dy Owner und by Crowre-Productive Valu
Eopenditure —Merintenance amd Depreciation—ZLoeality  Felw
Potentiol Corrying Capecily wpacily for Develupment- - Bwiid-
roreeimen s SetHewment ond Tomd

s —~Freesy or Deficicney
Sefos Jtef, F813, &0 200

(Coneluded feom p, 2045,

© Mapale-corerad area.—Tha  Crown acknowledged  in s
budget that an area of 132 sores at present coverad by manuka
serub and of no unmediate farming value should be credited at
the rato of £2 por acre.  The clabnant, on the ather hand,
culled evidenve to the effort that the manuka could be sold
for firewoad, at a profit equivaient to £2 154, per nere and that
the fand, after clearing, would be worth £8 an acre.  On these
grounds the claimant asked for a sum of £1,.277 10s. being
P52 acres at £8 135, an acre. The Court is impressad by the
fact that the initial claim filed on behalt of Mrs. B3 psade no
claim in respect of thin semib-coverrd aves. nor did any of the
reports and budgets filed by the claimant make any reference
thereto, The Crown invited the Cowurt. to draw the infercuce
that it was only after its valuer had very fairly allowed 2 sum
of £2 per acre for what is at present almost a derelict area of
land that the claimant realized that some claim could preperly
¥e made under this heading and that in fact the Crown's offer
was an adequate and. indeed, a generous one.  The Court
was not impressed with the possibility as envisaged by Mr.
MeD. of turning the manuka on this area to commereial account.
Mr. MeD. admitted that the timber would have to be taken
out over an adjoining property and that his whole scheme was
dependent upon the adjoining owner granting a right of access.
TUp to the present time this area has been of no value whatever
to the Pukeatua property, and we are of opinion that the sum
of £304 allowed by the Crown represents its full value.

* Locality value—The faveourable situation of this property
in relation to the town of Dannevirke was strongly relied upon
by the claiment as a ground for allowing a special value under
s. B3 (2)-{e). Tt cannot Dbe denied that by reason of its
proximity to sale-yards, educational facilities and other ameni-
ties of a substantial town. the property is more attractive than
were it situated in some more distant locality. In so far as'easy
access reduces cartage and labour costs, it is, of course, reflected
in the budget and leads te a higher productive value. There
are, however, other advantages acerming from proximity to
town which in no way facilitate production. It Is not, however.
in our opinion, the intention of the Act that an increase should
be allowed over and above the productive value of a farm
property merely beeause it possesses these advantages. Any
allowance above the productive value involves a capital cutlay
n excess of the amount justified by a reasonable forecast of
actual production, and it would be more appropriate to de-
preciate & property lacking such advantages than to increase
the price of the property which enjoys them. It is the clear
intention of the Act that the productive valae should, in norrmal
cireurnstances, be the basic value of farm properties. It is
obvious that if- a sum is to be added to the productive value
in' every case where a property is advantageously situated in
respect of access to town_or other amenities the productive
value would no longer provide a steble basis of valuation and
all properties in the vicinity of towns would be loaded with an'
additiornal capita! cost on which there would be little prospect
of the actuzl farming income providing a return.  The Court
i%, therefore, of opinion that no loeslity value can properly
be allowed, notwithstanding the advantages claimed for this
property by resson of its position. Fn the case of a property
Jacking normal or resscnehle amenities by reason of its gituation,
the proper course would be to make a deduction from the pro-

ductive value, We think. moreover, that before an addition
fur *locality wvaloe’ can properly he added to the produ&;tiva
value of furm land, some unusual or abnormal edvantage arising
from ity loeality, such as o subdivisional value due to a prospec-
tive demand for the Jand for industeial or housing purposes,
st hie shown Lo exdst. :

S Capercity for develapieeal—The . Committee, for reasoos
aet’ out in the chairman's roport, aflowed a total sum of £4.751, .
or £1 per aere, as an addition to the prodactive value by reason
of what it held to be.the capacity of this property for future
development and Mre. O'Lesry, on behalf of the claimant,
trged that the Cours should adopt the reasoning of the Committee
and should allow; under this heading, at least the sum so
awarded. Tt is evident that the Committee accepted the
opinton expressed by Mr. 8. that with the application of a highen
rate of fertilizer the Pukeatua property would be capable of u
greatly inereased carcying capacity. with the consequence of a
vconsiderably increased production, and thought that, hecnirse
the purchaser would have the apportuinity of obtasung this
increased production it wonld he fair Lo eredit to the vendor
and to eharge to the purchuser an additional £4.151. or £1 per
acre above the amount detormined as the * productive value.”
This argument, in the view of the Court. is based upon two
fallacies. The {irst is that by some simple expedient such as
the appieation of one hundred tons of fertilizer per annum
the carrying capaeity, and therefore the proiuction of . ¢his
property, can be greatly enhanced., The second is that in the
present case any increase in production which is in faet likely
to be achieved by thé purchaser should be capitalized id favour
of the vendor instead of belonging to the purchaser respensible
for such actual inerease.  The Court has no. hesitation in
holding that the weight of evidence s entively against Mr. $.'s
contention that the carrying capacity of this property can be .
readily increased. His own mansgement of the property for
over ten years has produced no such increase. 1In the years
19338 and 1939, Mr. 3. applied over eighty tons of fertilizer per -
anhumm, but e ook returns gave no indication of any- sub-
stantial increase In carrving capacity resulting therefrom, and
it is significant that notwithstanding that there was a- free
market for fertilizer during 1940 and 1941 Mr. 3. reverted,
during those years, to the application of much smaller quanti-
ties. It would seem from the evidence that the application
of fertilizer to pastures comprised in the main of native grasses
which, in fact, cover all but a very limited area of Pukeatun,
is of very doubtful value. The Crown has allowed for fifty
tons of fertilizer, which appears to be ample for such portions
of the property as are in English grasses and, in the opinion

of its experts, the application of a grester guantity would be E

wneconomic snd would have no substantial effect on the carry:
ing capacity. We are, therefore, of opinion that any claim
for potential value based upon the supposed eapacity of
Pukeatua for immediate and suobstantial developrment rmust
fail,

“ It should be remembered that Mr. McK. envisages both’
higher income returns and a. higher carrying - capacity. than
have in fact been achieved by Mr. 5., so that his budget would
sppear to make reasonable allowances for any degree of nnder-
stocking which can be established on the part of the clatmant.

" Mr. O'Leary. developed the argument that unless such u
capacity for substantial development can he foreseen, the
property must necessarily be unsuitable for subdivision and for
the settlement of returned servicemen. We are not satisfied
that this view is necessarily sound.  Assuming thet the property
is at present developed to it full capacity as one unit, it may
well be that when subdivided into several uanits sach may be
capable of providing an adequate living for s returned soldier,,
without any substantial change in the aggregate capacity of
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the property viewed as a whole, On the other hand, notwith-
standing the views expressed by the Crown’s witnesses as to the
difficulties attendant upon further development, the Court
has little doubt that with more intensive farming, after division
into smaller areas, thore wili in fact be some inerease In the
s@gregate carcying capacity and inconte returns. Such increase will,
however, in our opinion he entively due to the efforts of the new
owners who will be Justly entitled to the full benefit of such
increased productivity as they may be able to secure.  The
Court is, therefore, unable to agree that any wnount should he
added to the praductive value for *eapacity for development
and the amount awarded by the Comnittee under this heading
rrvust he disellowed.

'

ess or deficianey i buddings - The final matier requiring
considerntion is whether any amount shoull be added to or
deducted from the productive value by reason of the fuct that
the vablie of the mprovements on the dand exceeds or s less
then the value of improvement= novmally required. it is not
contended by either party that the hinprovements differ from
the normal i any respect save with. regard to buildings.,  As
ter them, however. it s contended by the clidmant that the
value of the existing buildings i considerably in oxeess of
normal, but by the Crown that there is a serious defivieney in
buildings.  The facts as they are found by the Court are as
follows 1

© There is on the property a house 0T eottage seitable, subjeer
to repairs and possihly te additions, for occupation either hy
the owner or by bis head shephend, together with yuarters for
all other employess, othor incidental buildings, - and vards,
CAssuming, however. as the Court holds 1o be the case, that the
buildings normally requived inchide a suitable dwelling for the
gwner or msnager in addition to o dwelling for the head shepherd,
it is elear that the property is deficient in that it is provided
only with one house, where. two are normally requived.  The
existing dwelling in its present state I» suitable for a married
shepherd, but not for an owner-manager, and it would seem
that an owner buving this property wonld elther ecect a new
dwelling for himsell. or (i he chose to erect a1 new house for the
shepherd) wonid effect substantial irnprovemants to the present
house for his own use. . In either case the Coart is of opinion
that an expenditure of not less than £1,%90, a2 claimed by the
Crown, would have been required in 1942, vo supply the defici-
ency in housing,

“In addition to the buildings before mentioned. thére is a
woolshéd, or rathet o unit comprising woolshed, covered dip
and implement shed. whick is witheut doubt more expensively
built than a normal or average woolshed which would have
done duty for this property.  The owner claimed that the
value of the woolshed unit in 1942 would be over £3,000 (Mr. W,
indeed, valued jt st pearly £4.000) and as it seems to be elear
that buildings of normal standard would not have cost more
thar £1,500, it was urged on behalf of the clalmant that a suh-
stantial sum should be aliowed for an excess in the value of the
woolshed unit.

" The estimation of such a sum as may proparly be so added
of deducted naturally presents some difficnlty snd the inten-
tion of the Legislature was discussed by Finlay, J.. in the
decision reported as No. PP e §. It was there pointed
out that the value of an excess or deficiency in buildings cannot
be assessed mercly by reference to cost.

“ By what criterion, then. is such ~ value * to be determined ¥

It is pertinent to remember that the purpose of any adjust-

ment in the productive value is to secure a * fair value * for the
purposes of the Act, It is conceived that the discretion vested
n the Court is intended to be exereised in such a manner as to
arrive et & basic value or price which is fair to all parties having
regard always to the provisions and purposes of the Land Sales
Act.

" 4We think that justice will be done and a fair valae arrived
at if we assess, upon the evidence. the amount which an average
willing buyer would be preparcd to pay and which an average
willing seller would reasornably he prepared to accept in addi-
tion to the productive value, by reason of any building which is
in excess of the normal. and stmilarly if we assess the amount
by which an average willing buyer would reduce his offer, and
which an average willing seller should reasonably be willing to
allow, by reason of a deficieney in buildings.

“We are satisfied that if in a free market it were left to
vendor and purchaser to make their own assessment of the mone-
tary sum to be added in respect of un excess or to he deducterl
n respect of a deficicney in buildings, entirely different cop-
siderations would govern the cvaluation of an rxecess from thosa
governing the cvalvation of o deficienv. An oxeess of huild-
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ings s generplly in the nature of a luxury: it adds lLittle if
anything to the productive value, and it involves the purchaser
not only in an unproduetive outlay of capital, but in inereased
annual charges for maintenance and depreciation.  In a normal
free market a vendor might reasonably be expected to have to
discount his excessive improvements, heavily, in order to effect
a sale. A deficiency of buildings, however, means that somne-
thing which is necessary for the production of the anticipated
income is missing and muost immediately be made good.by the
purchaser.  Notwithstanding thar buldings of considerable
age would suffice to enable the hudgetted tncome to be earned,
a purchaser has ne option hut to erect at present dauy costs
such nevessary buildings as may belacking, It is conceived,
therefore, that in a normal free market & purchaser would
properly seelk and obtain a sabstantial reduction in the price
to o towards his outlay involved in the erection of necessary
buildings, : .

“To upply these considerations to the present cass, we find
an the one hand an exceptionally elaborate and well-buiir
woolshed wnit, bub one huilt with [ttle regard to expense and

adding little 1o the productive value of the property, e oas 1o
convenienes of working. O the other bund, o necessary house
s eatirely “Leking.  We cannot believe, however, thut any

purchaser would eousider. or conld properly he expected to con-
sider, thix elaborate woolshed as the eynivalent in value to him
ot to the farm of a nevessary house, 15 1s our duty 1o assess
what we consider should be allowed for the vne aud dedneted
on arcount of the lack of the other

*We are satisfied that the woolshed unit cost very much
more than the sum of £1,500 or therepbouts which would be
the normal cost of suitable but less pretentions buildings.  On
the evidence, voluminous though it was, we find it difficult
to assess its actual cost in 1937, or its value in 1942 on a cost-
less-depreciation basis. - Be it sufficient to say that we do not
accept the very high estimstes of value submitted on behalf
of the claimanst. and we doubt if the value of this unit upon a
' eost * basis has ever exceoded £3.000.  In our view. however,
‘the cost of these buildings is lurgely imimaterial.  The ques-
tion is their ' value’ to a purehaser. or the amount which a
purchaser should reasonably be asked to pay for their excess
beyond the normal in value and vonvenience. After giving
careful vousideration to all the evidence we consider £500 to be
& fair sum to add to the productive value on this account.

* Coming now to the house, we are sabisfied that an expendi-
ture of not less' than £1;890 would have had to be ineurred by,
@ purchaser in 1942, as claimed by the Crown. After this oui-
tay the purchaser would have had the benefits and amenities
of & new house, but apart from such minor advantages he would
be no better off than had there already been a house upon the
property and oue of a considerable agé and erected at musch
less cost. In our view, therefore, u purthaser in 1942 would
reasonably have been justified i asking for & reduction from the
productive velue equal to the whole of his estimated expendi-
ture in necessary housing improvements, subject only to a
fair allowance commensurate with the advantages he would
receive from having the benefit of a new house to his own
design.” We are of opinion that the suwm of £1.500 should be
debited against the productive value by resson of the lack
of this necessary house. ' :

" As to the other buildings on the Pukeatua property, we
are of opinion that in general the tinor buildings are some-
what in excess of nermal. Without finding it necessary to
astternpt to value the rémaining buildings in detail, we consider
that justide will be done by allowing a further £200 to the
claimant on this account.

*“ It was agreed that the award of interest as made by the
Committee should not be disturbed. The remaining claims
made by the claimant were not proceeded with. .

¥ Summarizing the findings of the Court as above set ont
and making the adjustments which have been provided for. the
basic value of the Pukeatua property is therefore assessed and.
compensation is awarded, as follows :—

£

Net income a8 per Mr. MeKs bndgct . © 1670

Deduetions #llowed from
expenditure side : £ osod.

Alfc Casual shepherd 36 0 0
. General-hand and
serub-cutter. . 52 @ 0
« Bulls .. . 10 10 0
.. Haymaking ., 53 00
» Feneing .. 19 G 0
.. Rates 70 0 s

179 16 ¢
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Additions allowed : Less Building Deficiency -
Maintenance buildings 1 0 0 Deficiency. in house 1,300 6 0
Depreciabion buildings & ¢ ¢ Fxeess in woolshed 600 0 0
Maintenance Plant 2510 6 Excess in other bldgs. 2000 0 ¢ :
Depreciation Plant 32 0 © : em WD 00
Interest on stocek and I 700
plant 0 4 0
—— 55 100 6 T
e i e Basc Varon £39, 144
Net reduction in expenditare P dix months interest on mortgage to be ropaid 70
Amended net income £1,764 . . o g s 1
Productive Value : £1.764 ¢ a}ntalm‘:l at -U prer cent. 39,200 Gumpensation Awarded £39,214
Allowance for Plantations . .. 344 ' T
Allowance for ares of 132 acres 304 *The claimant s allowed interest on the compensation
) -——-- monays ot the rate of 44 per cent. per annum from the da,tc of
£39 541 posse

sston to cLite of payment.”

CANTERBURY LAW SOCIETY.

Annual Bar Dinper.

The wnnual Bar Dinner of the Canterbury Law Society,
on Ootoher 1 was a great siccess.

hoid
There was a larae gathering,

thoroughly vepresentative of praciitioners in the Society’s
diztrict. '
The President, Mr. L. D, Cotteril]; presided, and welcomed the

Suciety's guests: His Honour
Pullen {representing the Bri
three Ineal Magistrates, Mess
Raymond Ferner.

M, Justice Smith, e F. D.
1 Medieal Association). and thoe
o JL P Lawrey, PoF Rebld, and

Tre CoMMox Law.

After the loval toast, Mr. A 1. Donnelly proposed the tonst.
©The Common Law.™  The full text of the speech appears
on . ante.

257,

Mr. Edgar Bowle. wha replied to the toest, said that at first
he was a httle emsbarrassed by what appearcd a totally un-
merited supposition.  He thonght the Committee must be
attributing to him a knowledge of the history and development
of law which, in this busy post-war time, he had not wyet,
unfortunately, had the time or perhaps the industry te acquire.
But then. when he heard that the proposer was to be Mr. A, T.
Donnelly, it occurred to him that the Comunittee was disposed
to present a study in On one hand Mr. Donnelly,
with all the weight which he carries. vu the other--1 to respond.
On the one hand the proposer with the facility of expression,
the easy humour which only Irish bloed can produce.  On the
other, the respondent of mixed Socots and English deseent,
with the dour Seot somwewhat prominent. He remarked that
he was plad to hear Mr. C. 8, Thomas say, ' Hear! Hear!™
hecause he was going to point out that the dourness was fostered
and nourished for three years in the office of the President of
the Celedonian Societa.

“ This is an important toest. because it emphasises the tradi-
tion of Law.” Mr. Bowie said. “ In these times of change
people are inelined to be sceptical of tradition. ' Something
new ! Something new !’ is the erv—making change an end
in itself, rather than a means to an end.

At feast I should tell you upon whose behalf I am respond-
ing to this toast. 1 am spesking for zll those who made the
Common Law, for those who now administer it, and for those
who practise under it.

“Those who made the Common Taw were indeed the Legal
Giants. T speak for all that illustrious line from the days
when the Common Law can be said to have been firmly estab-
lished until to-day when it is so cherished and should be jealously
guarded.

I speak for Chief Justice Glanville who held office in 1180
in the reign of Henry IT; for Lord Coke, whose love of liberty
and hatred of tyranny cost him his office at the hands of James L;
for the silver- tonmmd Lord Mansfield. to whose decisions the
Taw of Contract owes so much. And for all those other less-
known but strong Judges who carried, on, strengthened, and
devejoped the principles laid down by their more faroous
brethren.

“ I speak for the Sergeants-at-Law, who vallantly {ought the
introduection of the Roman Civil Law by refusing the gra.duate:
of Oxford and Cambridge the right’ of audience in tht, Common-
law Courts.

“ Yo omay think me impudent. or ot least presumptuous in
taking upon mysell the right to speak on behalf of zuch

pontrasts,

- was the Judges’ bay..

iHustrigus tner, bat the only renson 1 do so is betause they -
CANNol speak for themselhves,

“ L represent our present Noew Zealand S ud;:m amid \1&{.{1\-
trates also, because they administer the Commoen Law. Bat
if T do not jnention any by naoe it s because they are very
much alive, and able o speak for themselves much more foraibly
than I can.

*1osprak also for those who pracuised the Common Law :
for those sncient pleaders to whose precision, care,:
mittd the Common Law owes rauch of its hest character
1 represent Mr. Bullen of the famous Bullen and Lcnl..e
partnership.  Bullen was nothing if not careful, as can he
seen by the story which will probably be kunown to many of
vou. of the pleading in a seduction case * The defendant dénies
t}mt he is the futher of the said twins.~or of either of them.”

“ Let me turn for a littlé while ta what the Common Law is.
Lt has been desceribed as © a nnlgque eontribution to the viviliza-
tion of the World.” Chief Justice C'oke described it as * nothing
clse but reason.” It rose supreme over the inclination towards
the Roman Law as exemplified in the Court of Star Chamber.
Tt refused to acknowledge thie desputic doctrine of the abselute
Royal Prerogative. . It declared the liberties of the subject :
free speech : right of proper trial: privilege of Judges. jurors;
counsel, and witnesses. It stood unchallenged for 200 vears
from James IT onwards:

* The basic assumptions of Lborty and justice which we

revere in this land, on the other side of the World are dependent .~

on the Common Law.
The men who made this Law, or more properly. who declarsd
it, were described by Lerd Bryce as * having plenty of acumien,

'plent\ of logical vigour. but not runn,ng to the spinning -of

theories or the trying of experiments.” In faet,
typical Englishrmen, insular, jealous of liberty oonse'r_va.t.ive, and
criticai. Some were direct of speech, caustie of wit, and im-
pa.tmnt of humbug.

As I have to touch on ancient history I; may be- forgw(-n
for picking = chestnut out of the fire to illustrate this. -Mr.
Justice Maule, one of the caustic Judges, once tried a libel
action. There was a good deal of heat on sach side and public
opinicn was roused and fairly evenly divided. After the trial
kad proveeded some days, counsel for the plaintiff rose and
said * M’Lud, I have a protest to make.
1 have received anonymous letters,
very hostile latters I wish to protest. Counsel for ‘the
defendant rose: *BM'Lud, I also have received anonyimous
letters, very threatening letters, very hostile Jetters, and T
wisl to add my protest to that of m’ learned friend.”

** That's all righs, that’s all right, Gentlemen,” said the Judge,
‘I also have received anonymous letters. vory threatening
letters, very hostile letters directed against ine.  But-it ill
befits me sitting in this place to tell you what I did with them
sitting in ancther place !’

“As 1 was to reply on behalf of those who developed and
declared the Coramon Law, I went to our Library, in what
There are to be found many old books, .
well worthy of some study. if only we hid more time. "~ But
I hrowsed through some of these to ses what kind of men were
thae who gave us the Comraon Law.

“As I did so the yeHow dust from the feather hindings cama
off on my hands and ceoat. 1 was reminded of the story of

they were

very threatening loetters, -

clarity of

Bince the case npered, -
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Baron FParke, who had a prefound reverence for ancient prece-
dents. He was asked to advise the House of Lerds and while
there was seized with & fainting fit.  Restoratives were applied
without effect. - But when o musty volume of Statutes was held
to his nose and the dust rubbed off under his nostrils, he at
once opened his eves, gave them a rub, and in a few seconds
was as well as ever, )

“ 1 looked at Foss's Julyes of Englund, from 1086 to 1870,
and browsed here and there.

I looked up Lord Coke. I found he was obsequicus and
subservient when Speaker of the House. . I found that he was
brutal as Attorney-General. T was told of his language in
the trial of Sir Walter Raleigh where, among osher pleasantries,
he said : * Thou art thyseif a spider from hell’

I was told that his sccond marriage was celebrated without
banns or licence. . He narrowly sscaped excommuuicstion and
got out of it only by a humble submission to the Archbishop
of Canterbury by pleading—what 1nust have been a novel ples
for him—Ignorance of the Law !

* When he became a Judge his whole manuer changed.  He
was arrogant and proud.  Yet with all his faults he was'a man
of great learning and his writings were the wonder of his age.
Re refused to bow to the Wing ou the qurmmun of Commezndarms
anil was dismissed from offiee,

*Ithen skipped a bit more shaa 2 contury and found John
Willer, Chief Justice of the Cotomon Vleas in 1737, A man of
learning and ability, but out of Cowrt intriguing and ambitisus,
and of very guestionalle private morality.

" Towards the end of that century 1 was glad to find that
Judges were becoming mare respectable.

- "1 turned to Lord Mansfield. whose fairness and whose
ability lent lustre to the Beach. He should nou be thought of
only as the father of the Commercial Law, but remembered also
as the Judge who decided that a Jamaican slave could not be
sent out of England against his will —slaving being odious to-
Englislh Law. His jove of Hbherty wuas charcterized by his
toleration to the persecited in the No-Popery viots, when his
house was burnt down by the mob. Yot ha was serupulously
impartial in the trial of Lord Ceorge Gordon wlmko harangues
had so inflamed the mob.

1 turned to Lord Abinger--formerly Sir Jaines Scarlett,

.the foremost wsdvoeate of his day. He had had an extra-
ordinary inflaence over 3\11'19\.:.—-19}»@\:\,\mﬂ to their wunder-
standing. He took great pains with all s cases, and refused
to take fees for briefs when he could not atténd to the case.
Hg might have been the model for that verse of Gilbert, who
wrote :

Ere I go into Court I will read my brief through,
(Said I to myself—said I,}
And 'l never take work I'm unable to do,
(Said [ to myself—said 1.}
My learned profession I'll never disgrace
By taking a fee with o grin on my foce,
When T haven't becn therc lo attend to the cusc,
(Said £ to myself—said I 1),
“ He wag an advocats in advance of his times, when thunder-
ing periods and bullving cross-examination wera so often heard.
But as a Judge, he was like some other Judges of quite modern
times, in that he made a habit of deciding which party was
right and arguing in his favour. It is said that poetic justice
was done, as Juries irritated by this often gave judgment to
the other side.

“T do not go further, because | found all these and others
were ordinary men with the faults and foibles of ordinary men.
Nevertheless they left their mark by the pronouncement of the
rights and liberties of the common man.

** Then I furned to the question of the future of the Common
Law.

** The Common Law is iz peril. It is in as great danger now
as it was in the days of the Tudors and the Btuarts. It was
then saved by theé Great Rebellion iu the reign of Jemes IL
From then on it has stood as the guardian of Enohah rights.

“ But what now ?

“Social experiments are promoted by statuste afier statute.
Economic controls are imposed by regulations. There are
petty tribunals created and often presided over by persons
without judicial training, Rights of appeal are being limited,
Control of lesser tribunals by cerfiorari and prohibition is being
curtailed, The lesser tribunals are not bound by the precedents
of the Common Law., There is a tendency towards codifica-

tion—the secrapping of the established Common Law in favour
often of hastily-conceived and ofien sectional legislation.

“ We are living in a rapidly changing world. In fact last week
juat as Iswas logving home for the office T wes horrified to hear

the redio announcer say that the next section of the programme
was the < Co-respondents talk to schools 1~

“ But leaving the children to the ° Co-respondents’ and re-
turning to- the Common Law, it can he seen that there is a
steady process of attrition which s making inroads on the
liberties of the subject. 1t is aisc imnpairing “hoth the function
and the status of the judiciary. Economic justice is the plea.
Bat we all have different ideas of economic justice, which
may well become like Egnity before Lord Eldon ‘as Iung a8 the
Chencelier's foot.’

* Contract is mo longer sacred.
absolute liability.
rights.

“ Sir Henry Slessur recently asked the guestion * Is it possible
to mamtaln the old traditional Common Law in this collective
age ? He ended a recent article dealing with these matters,
it the New Forker, by pointing out that ouh in the greater part
of the British Kmpire and iu the United Ststes has the (om-
mon Law found favour. He pointed out the coincidence that
only in thosz countries has that peculiar blend of liberty and

Torts ate giving way to
Ownership carvies with it ne longer its former

order, of tolaratwn and duty, found a permanent footing.  He
ended with the words :
The future of the comman faw is pmmiy el mors than

@ matter for Jawyers.  The Law of Eaghad is a uaique
“coatribation to Christion civilization ¢ its decay may prove
to ’h(\ one of th grestest tragadies of our age.

Bpepking again to the Tonst, 1 point out that thero arve
ra.y» of hope. B the profession and the public will wazch
jealously over the Comnion Law and 1mht unreasonable, or
unnecessary change, all may yvet be well,

“* The Comraon Law is still living force.and we do nct have
to look far for its supporters.”  Our last Chisf Justice. Sir Mickael
Myers. has always been vigorous in the defence of the Common
Law and its institutions. Looking. to England, I remind you
of the dissenting opinion of Lord Atkin in Lawr.s"z,dqe v. Anderson.
where detention wnder Order of the Home Secretary acting
under emergency legislation was in ssue.  Lord Atkin said:

I view with apprehension the attitude of jndges who, on
a mere question of construction, when faee to face with
claims involving the liberty of the subject, show théemselves
more executive-minded than the executiva.

Strong words, Gentleman, for s Judge to use. He pointed out
that he had listaned to arguments which mlﬂnt hava been
addressed aceeptably to the Cau.rt of King’s Banch in the tims
of Chatles 1. And he struck a note of reasswancs and of pride
in our Common Law when he said:

In Eagland amidst the clash of arms the laws are not
silent. They may be changed. but thay spsak ths sam-
lauguage in war a3 in peace. It has always bson one of the
pillars of freadom, one of the principles of libsriy for whish,
on recent authority, we are pow, fighting, that the judges are
no respecters of persons, and stand between the subjeri
and any attempted encroachmsnts on his liberty by the
e\?cubwe, alert to see that any coercive astion is Juatlf‘ei
in law,

TRE PROFESSION.

The toast of “ The Profession* was proposed by Mr. H. P.
Lawry, 5.M., Senior Magistrato at Christehurch.

Although the title was a wide one, Mr. Lawry sald that he
proposed confmmfr most of his remarks to the loral Law Souiety.

““There has been considerabls comment of recent years aboub
the B.M.A. being a large and close corporation, and similar
te a trade union in many respects, but o my mind the
slm:l&ntv ig limited to the uniting together,” the :pe&ker con-
tinged. “ The Law Socxew too, is a united body; bub just as
different from a trade union as the B.M.A. The difference,
mainly, is one of the alms and abjects. A trade uniow’s pur-
poses are mainly for the benefit—mainly financial—of its
members, such as extra pay, better working conditions, or terms
of employmeut Whoever heard of & trade union havmtr as its
object the safeguarding of the inferests of employers, or the
maintaining or raising of gualifications of its members ?  Yet,
with both the B.M.A. and the Law Societies, the main purposes
indicate the safeguarding of the interests of elients {who are
to be likened to emplO} ers‘r by ensuring a proper stancard of
ability, qualifications, and profebswnal conduct. The main
Obgectq are such as to safeguard the interests of clients, not to
see how great an amount of ; money can be secured for themselves
as individuals.” Mr. Lawry said that he had besn associated
with the profession for forty-six. Yrears, approximately half of
whieh was spent as & law clerk ot practlsmpr solicitor, and haif
on the Bench, Whether in practice or .on the Bench, there
was always & decided preference that Couri cases should be
conducted by members of the profession rather than by the
litigants in person.
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“Your local Society was originally eslled * The Law Society
of the Province of Canterbury,’ ” he proceeded.
digelose that the first meeting was held on October 16, 1868,
80 to-night can be termed the Society’s seventy-eighth anni-
versary. Eleven practitioners were present at the first meeting,
and rules wer: adopted. : )

At the next meeting—on December 1, 1868—officers wero
clected as follows : President, Mr. T. 8. Duncan ; Treasurer, Mr. P,
Hunmer ;  Secretary, Mr. Nottidge: Council, Messrs. Fisher,
g8, Williams, W I3, Wynn-Williams, and Fereday.

“ On December 2. 1868, complaints were dealt with regarding
unqualified persone Lractising as sclicitors. Three complaints
were investiyated, Lut no action . was taken. It swill thus
be seen that therz was no delay in the Soctety being vigilant
1o pictect the public from the risk entailed by engaging persons
without preper gualifications.

-~ Law Sovieties generslly continue to watch the interests of .

the public in this way. One of my earliest duties on appoint-
ment gs Magistrate wns to deal with a person charged with
acting as 4 conveyvancer., while unqualified. " One of the
persons against whom the complaint was made in 1868 ulti-
mately became one of the leaders of the Bar in an important
Provineial town in the North Island.

At a general meeting, Held on Septernber 17, 1869, ten
members were present, and there were three apologies for
absence. : : )

“The first Annual General Meeting was held on December I,
1368, and at that date tho members murnbered nineteen. The
first Bar Dinner was held on the same date, and an invited guest
was Mr., Justice Gressom. A fow days ago, Mr. Hensley
showed me & shees of the nmmes of the Couneil of the Society
and the members for the year 3:804-1895, with corrections for
the following year. By the favouwr of your President, 1 have
the paper here tonight for inspection. . The members at that
time wumbered forty-nine, and of those forty-nine I think
only Mr. T. D. Harman survives.

“ To-day, the roll of members has increased from a small

beginning of eleven, to 1980, including one lady, Miss Raymond,

of Timari.” )

In conclusion. Mr. Lawry wished the profession and particu-
larly the Canterbury Society, continued prosperity.

In replying to the toast, Mr. G. Lockwood said that cne of the
fow remaining pleasures of the practice of the profession of the
law was in their relationship with the Bench. No practitioner
could fail to add that this is due to the Bench being still
recruited lergely from the ranks of active practitioners. - Tt
was no secret that the proposer of this toast, having . served
aiready in Christchurch, was as glad to return to them as they
were to welcome him home.  This was surely one of the strengths
as well as one of the pleasures of the profession, and the
speaker doubted whether other high officials whom he named
would ever ‘be entertained by their subordinates on. quite
these terms. The speaker continued: “This 1s a levelling
age when the coinage of words has become as debased as our
Feserve Bank notes.  So the word * profession’ has suffered
with many others, and your leveller labels us either as trade
cnionists or a8 rembers of an anti-social brotherhood of
charlatans. From either point of view, he seeks to regulate
us into his pattern of bureavcracy.
troubles of the Common Law, but here the conveyancer surely
suffers more than the common law man. Think only of the
agonies of any one of these harmless recluses confronted first
with the Mortgage Adjustment Commissions, then with the
Fpir Rents Act, and now the Land Sales Court. His craft
has become o bush-lawyer's dream, and a conveyancer’s night-
mare. When a ¢lient quotes a land agent’s opinion teo him,
he rmay well question the whole foundations of society.

“ Of course, the Court man has his crosses, too—the Man-
power Committee, the Transport Licensing Authority, the Price
Tribunsl, and all the other guasi-judicial authorities he is called
upon to face without benefit of rules of any Kind, least of all
the laws against perjury. Of these quasi-judicial suthorities,
it may be said that the politician erophasizes their judieial
status until he wishes to get rid of one, while the lawyer
emphasizes their quasi-ness until he is appointed to one. How-
ever, in that adaptability lies, perhaps, the high survival value
of both the politician and the lawyer. :

“ When we think of the past glories of ouxr profession and its

present state, those ambiticus for it or for themselves may be
tempted to despair. The Rushbrook Report, if taken literally
and in too large doses, would justify the deepest pessimism ;
but the profession has humanized many. counsels of perfection
since barristers were forbidden to take fees ; and I rather suspect
that the advocate, the man of counsel, and the man of business
will always have their rewards. In the history of England
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the law has been well called the strongest of the profession
and the most conservative, It should always conserve man’s
permenent values; but I think its strength- in the long run
depends - no less on- adaptability and cohesion than on
congervatism.

“ After the levellers of the Commonwealth came the Restora~
tion; and X am apt to- believe thet, after these present-day
levellers, the profession will come into its own again. Mean-
while we have our consolations, not the least being that we
can be here together to-night.” )

Basic VALUE. - . S

The toast of ** Basic Value ' was proposed hy Mr. E. B, E.
Tayler, who. after dealing with the extremely elusive nature
of * Basie Value 7' as at present set out in the legislation of this
country, drew an analogy between the various magicians who
have visited New Zealand, and the evasive tactics adopted
with respect to the * little friend ” they were toasting. He
then illustrated hig point by quoting from the judgment of
Mr. Justice ‘Worthy, in the unreported case of In @ Proposed.
Sale by Sully Sold.  He said : : :

“ Mr. Justice Worthy puts a good example in his rather
homely judgment in In ve @ Proposed Sole by Sally Sold, an
unreported ease, heard at Puddleton in the Marsh., The case
18 in.point in this country as the wording of the English legisla-
tion is identical with our current Act here.  In fact, it might
regsonably be submitted thet each was copied from the other.
The ease concerned the sale of the Litile Puddleton Manor.
It had been in the Hold family for generations, but, oWing to
the declining fertility in the male line, and the fact that the
estate was entailed and consequently could 1ot pass fo the
rather -extensive line of illegitimates begat by the girls Sold,
Sally Bold was faced with selling the property. The property
consisted of 61 acres 3 perches, snd it had meny buildings,
the principal one dating back to 1645,

* In the eourse of his judgrent, His Honour says :

. Fhe concept of basic value is one of the rost elusive that
the. erudition-of juristic ability has had to attempt to solve in-
more recent years. In-this ease [ have followed the statute
as carefully as possible, and I fixed the basic value at
£5.617 Ils. 7d.  Then I felt that I should give full considera-
tion to the further directions in the section to see if the basic
value I had fixed was, in addition, a fair value.

“The first ‘is the  mature of the vendor's title, This,
everyone knows, is an entailed estate, a form of estete that is
becoming all too rare.in England-—if it is worth a periny I feel
it is worth at least £5300, even in the depreciated currency of
to-day. This made the price £6,117 Ils, Od.

* Then 1 had to consider the value of the improvements and
decide whether in tofo they exceed—1i.¢., are more than, or less
than, the value of those normally reguired. Here was a poser

The main buildings arve exactly 300 vesrs old. That
is not old for England; but it is by modera conception. The
house is wooden, but as no evidence was led on the point, I do
not know if it had borer or not. My conscience, a few years
ago, would not have allowed me o calculate depreciation ow
such a building at less than 2 per cent. . I admit my conscience -
has become more elastic with my advancing vears, but streteh
it as I would it threatened to snap at 1 per cent. In the
absence of any evidence as to its original costs or of any subse-
quent sale since 1691 (which at this date is pure assumption
of which this Court can take no, or at least very little, cognizance},
I felt hound by statute to say that the house was not only worth
nothing, but was & liability which I fix guite arbitrarily but
definitely, pending the direction of the Minister of Lands, ab -
£3,000, as counse! said it .could not possibly be built for that
figure to-day. This made the price £3,117 1ls. 9d. Tt was
guite impossible for me to say that the property has more or
lIese -improvements than are normally required. Miss. Sold -
said she and her children had all they wanted there. The pur-
chager intends t0 demolish all the buildings, and erect a factory
for manufacturing underclothes. Atany rate I am riot a farmer,
nor a manufacturer, nor have I an entailed estate. T am '
just a High Court Judge of the Admiralty Division, and I do
not mind admitting that I'm rather at sea in this type of case. .
So T added on my finding, and I still had £3,117 11s.9d. .-

‘ My next consideration was as to special value by reason of
locality. Candidly, I felt more at home here. This property is
excellently -situated. 1t is only three minutes from the * Pig
and Whistle ” by foot. It has a charming view of the wold,

in fact unequalled, in my opinion, from what I have seen of the
locality in my walk in the week-end. I feel the locality value is
exceedingly high. I feel I can.hardly estimate it at less than
£2,750 8s. 8d. This gives a total of £5,868 0s. 5d. F
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*The only remaining things to consider were such matters as
I deemed relevant. I spent the whole week-end trying to think
of something relevant. Candidly, I had grest trouble: bub
finally 1 remembered the contract made by the parties at £3.500.,
I't did seem to e to be relevant, and I fix the sale price accord-
ngly at £3.500. :

Mr.. Teyior further exemplified the ludicrous set-up between
the conceptions of ~ Basic Value ™ by describing a Land Sales
application at Christchurch whieh was overheard and appropri-
ately commended on by the smiling face of the author of dltce
o Wonderland.,  The andience was finslly assured. however,
that the whole treatment of Land Sales applications was going
t0- be greatly improved on aceount of the fact that the various
Ministers of the Crown concerned had deeided to place the
whole question of applications on the basis of & national lottery.,

Mre. J. KL Moloney began his reply to the toust by remarking
that. after the Tord Mayor's Show, eame the scavengers, He
expresied great pleasnre ar the presence of Mr. Justice  Smith,
whoan e deseribed as the ™ architeey of the Licensing Com-
mittec’s Report, with its promise of heaviev gravity heer, in
targer containers.”  Alr. Moloney went on to explain that he
had taken counstl’s opiniow as to what he eould properly say «
and had heen advised that it did not mafter what he said, as

_nohody would pay any attention to his remarks at that time

of the evening. He explained that any resemblance of his

gpeecll to ‘the subject-matter would be purely coincidental ;
and he proceeded to entertain the zuests in a witty and
eloguent speech. :

During the evening, wmusical items were given by Messrs.
E. D. R, 8mith and Colin Campbell, and Mr. J. Skeddon was the
ACCOMPANISE.

Annual Golf Match.

On the afternoon of October 1, the weather was not very
favonrable to the contestants for the Hunter Cup, the annual
mateh for which was plaved at the Shirley hoks:

The best scores were ;. M, W, Simes, all sqoare : 3, D. Hutchi-
oy, 2 odowrnt: W. KD L. Dongall, 2 down; R, L. Ronaldson,
3 odown s wnd BooAL Clelland, 5 down,

The President. Mr, L. D. Coiterill, and Mrs. Cotterill enter-
tained the competitors and members of the profession. their
wives, and friends, ot oftevnoon tea at the Oolf House, after the
mateh.

LEGAL LITERATURE.

Trial of Willtam Joyce.

Trial of William Joyce (Notabie British Trials Series). Edited by
oW Haa, MAL BOLL (Oxon)), of the Middle Temple.
Barrister-at-Lew. Pp. xii-312, with lustrations.  Bitter-
worthe, Price 23= (with postage 11d.). i
Of all the rmany. volurmes which have appeared in the Notable

British Triels Serves none will appeal to the lawyer more than the

recent Volume on the trial of William Joyee, T his admirable

Entroduction, Mr. J. W. Hall so0n makes this apparent. = [t is

alost wholly of legal interest,” he savs. “The reader will

find none of that conflict of evidence on cracial matsers of fact,
and that nice weighing of counter-probabilities, nor even that
imgight to the baser motives of the human mind, which
lend w fascination of their own to many wurder trials.”” On
the other band, i6. s of prest legal, as well as historical.
unportance.  The guestion of jurisdiction, argued in the Court
of first ingtance, agnin in the Court of Criminal Appeal, and
finally in she Howse of Lovds, ix, to the lawyer. o fine blending
of ecarcfully-reasoned sygument and a nice balancing of those
arguuments in the judgments in both Courts,  The law under
consideration s summarized clearly and with commendably
brief analysis in the lutroduction, so that the able avguments,
which are reported verbofim. can be followed without reference
to texthodks or voheoes of statutes. On the narrow but
important. question o7 passports, there had been little judicial
authority ¢ but the Joyes. case furnjsnes a complete treatise

on the sabjser. ¢ will be rernembered that. in the House of
Tords. the Liord UChancellor {Lord Jowitt), and Lords Maemillan,
Wright, and Simonds, were in agreement. Lawyvers will,
however, find the Wissenting jndgment of Lord Forter of great
professional Interest. The indirect result, as the reader will
appreciate. has been to Introduce. for the first time, into
criminal law., the doctrine that a Brivish Ceourt has, in certain
circurpstances, the right to tey an. alien for a crime comnitted
abroad.  The. decision is no longer open to argument: but
the reasoning underlying it Iz, as the editor says. a legitimate
subject of legel discussion. A matter of even closer intervest,
which lawyvers will discuss wherever they foregather. is whether
elght out of the nine learned Judges have not been led by the
special facts of this case to introduce the dovtrine of estoppel
into the alien terrivory of eximinal law.

As has been sald, the arguments before their Lordships are
reproduced cerbatim, and thus are of asbsorbing interest in
the hands of the leaders of the Bar., to whom they were
entrusted. . They are accordingly of cdueative value to young
as well as to older members of the Bar.  The book 18 comploted
with totes of some of * Lord Haw-Haw's" broadeasts from
Germany, and specimens of others. X .

This new " Notable Trigl " is thoroughly recommended to the
interest of all practitioners, as being almost exclusively a
“lawyer's 7 trial. :

- PRACTICAL POINTS.

1. Sale of Land.--TLeand-tax— Apportionvient of * other out-
gaings T —-1¥hether inclusive of Lond-tar.

Questioxw : Recently some farmer clients of ours entered into
a contract to vell part of their property, and one of the elauses in
the contract reads as follows : - The property shall be at the
risk of whe Vendor until the date of possession and theresfter
ot the sk of the Purchaser and all rates, insurance premiums
and other outgoings shall bé apportionsd as at the date of
posszssion.”  An argument has arvisen as to whether under
this contract the land-tax is apportionable. We contend that
* other outgoings ' covers land-tax, but the purchasers state
that this is not so.

ANSWER : Before 1840, any agreement was void so far as it.
altered the incidence of land-tax : Land and Income Tax Act.
1923, = 179, By 5. 12 of the Amendraent Act. 1940, however,
the reference to land-tax in s, 170 was deleted. so that there is
now nothing to prevent a contract for the sale of land providing
for the apportionment of land-tax.’ ’

Whether the agreement of the parties is sufficiently wide to
provide for apportionment may be open to doubt. on the
ground that expressio wunias exclesio est alterivs. However, it
~would seem that the Court would construe the agreement as
sufficiently wide and comprehensive to cover land-tax.

2. Adoption of Children.—Widow applicani—" Unmarried
womear T --Infants Act, 1908, 5. 16 (d). )
QUESTION :  Bome time ago Y was instructed by a husband
and wife te apply for an order of adoption for a male child,
but before the application was filed- the hushand died. The
widow now wishes to adopt the child.  Canshedoso?  Accord-
g to 8. 17 of the Infants Act, 1908, a male child may be adopted
by (a) husband and wife; (b} a married man alone: (¢} an
unmarried man 2t least 18 years older than the child; (d} an
unmarried woman at least 40 years older than the child. XNo

. mention is made of 4 widow.

Axswer: I the epplication can be made by the widow. she
can do so only as an ~ unmarried woman.” It is, therefore,
neecessary to ascertain if a widow can be regarded under the Act
as an unmarried woman : Soleman Bibi v. Fast Indian Railway,
11933) L. R. 66 Cale, 820; 5 Words and Phrases Judicially
Defined, 382, It would seem to be reasonably clear that the
interpretation to be adopted is that a widow is an. " unmarried
woman 1 gne Sione’s Justices Monual, T7th Ed. 440,

It appears, therefore, that the widow is entitled to apply
and to have an order made in her favour. subject to the fact
that snongst other requivements she is at least forty years
older than the child, uniess the Magistrate. acting under the
provisions of s 17 of the Statutes Amendment Act, 1942,
reiaxes that requirement. C.2,

.



