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PRACTICE DECISIONS IN 1946. 
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.&co arising in 
t.he respectire proceedinga. 

Delay in Pu,lcar&n~ Raorrd.-Beginning with &pp%ll; 
to the .Jwlicial Committee of Hia Ma;jesty’s PI’ioy 
Counril. we find thir,t u-a conditions had something to 
do wit.h a delay in forwarding the record to England. 
I,, &,,st7&ian Pmincial As3walzce Associatim, Ltd. 
V. E. T. Taylor and Co., Ltd., [X346] S.Z.L.R. 24,the 
Court of&peal. on.June 4, 1911. had granted final ia%vc 
to the appeliant, whose appertl vas B matter of right. 
Early in 1946. tbe respondent, moved for a, cert,ificate, 
u&r K. “1 of t,he Privy Council -4ppeals Rules, 1910, 
that t,he appeal ha,d not beal effectuali>- proseeuted, 
on t,he ground that t,he appeliant had failed to procure 
the dispatch of the reoord. ‘The a~ppellant’s case 
centred on t.he fact that on JuIy 24, 1Y42, the appellant 
cornpan>- hnd asked him whether the respondent -would 
agree to the hearing of the appeal being postponed 
until after t,bc war_ a.s the compsny’s chairman of 
directors wished t,o attend the hearing of t.he appeal. 
and the war position and difficulties of travel WCI% 
then xx&e. The respondent,‘8 soiicitor had no recol- 
lection of having informed t,he appellant’s solicitor 
that he no&l not press for an early hearing. The 
Court of Sppeal, by a majorit,y (Sir Michael Nyers, C.J.: 
diLissenting)l allowed t.he appe,zi to proceed. Mr Just~cc 
Johnston drew the distinction between those ~itaes 
which deal with applications for special leave to 
appeal and in case such as the present one, where the 
appeal was a mstter of right a,nd the initial steps had 
been taken to enforce t,hat riglrt, even though tardily. 
The main uonsidoration, in Hia Honour‘s mind, was that 
the respondent had not been prejudiced hy the @lay. 
tie thought it would be wrong not to take into cons~dccra- 
tion the overriding circumst&nces and conditions creatid 
by the war, ilnd obtaining during the whole period 
during whioh the aPpea1 should have been proseouted. 
Mr. Justice Fair, who said that a right of appeal is not 
a mere matter of procedure but a substantive right, 
considered that in normal cixumstances the dilaton- 
ness of a corporation such as the appellant would 

action, perhapiiwen to th;: point of dismissing t,he 
a,ppwl. Butt; in the abnormal conditions of the wax 
years, thia long delay, which might ot,herwise appear 
inexcusable: and deserving of severe condemnation, 
appewed in quite it different Ii,ght,. Moreover, the 
respondents Bocmed to have acqmesced, in a mewure, 
in the nery leiuuely proseout,ion of the appt!& arid could 
not now ask for the very drastic it&on of dismissing it 
to be adopted. The interests of jwtice did not require 
the Court to do that as a necessary disciplinwy measure. 
Mr. Justice Korthcroft aaid he had been led to the 
sane conclusions and for the sane reasons ; and XT. 
Justice Cornish concurred in the ,judgmwnt of Mr- 
Justice Johnst,on. 

Pindin~~ of Fact.-The Judicial Committee laid 
down the practice of the Board with regard to appeals 
on fast in Srimati Bibkabali Devi Y. Kwnxw Rav7adra 
NUVL~CLn &J. 119461 w.b-. 169, WtlWe the ?3l)@3Ilt 
was faced with two concurrent judgments of two 
Courts on in pure quest,ion of f&t. The practice of the 
Board ha been to decline to review the evidenoe for 
a third time, uulcss bhere were some spe&l circuni- 
stances wbicb would just,ify a dcprtwo from t,he 
pract.ico. In the Boar*8 opinion, delivered by Lord 
Thankerton, the previous decisions of the Board were 
reviewed to avcert%in the practice as it now stands. 
Their Lordships derived the following propositions 
therefrom as to the present practice of the Board, 
and the natue of the specie! circumstances: which 
would justify B depart~ure from the practice. Their 
Lordships, at p. 170, said : 
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direct to th6 Court uf Appeal: aud acuordingl~ tlwrc 
was no jurisdiction to bear bhc appal before the 
appellate tribunal. The Court of Appe& held that 
wch an order was B ” f,inal” order, and, t,lmrefore, 
t,bc t,ime for appeal under Ii. I,!) of t,he Court of Sppeal 
hleles i3 a period of four moilt,lu. The section, it w&s 
beId, uut~homes an appeal direct t,u the Court of Appc& 
without first asking for a review of the order by the 
Suprizme Court. 

.Secatit7J fbr Sp~~~~il.-~-~~~~,oblicI: (pr;ic:tGw dwisiun. 
given by tho Cowt. of .Ap~~al in Knwcnrr v. .1 !ic!&mrl 
Harbour Bard (bo hc reprt,ed). show I.he ,xq,er 
COWS~ to be taken by ~1 splxlla~,~t who b unable to 
find securit,y for appeal withi,n the time wit,hin which 
the Rules require his notice of itppeat to bc given. 
The appellant sought specinl leave. a~ his effective 
not,icc of appeal was out of time. tie was employed 
on coastal shipping, and was infrequently in Auckland, 
u;here his home w&b, w’here the action w&s heard, snd 
where hia solicitor practised. The /iidgment~ appealed 
from was delivered on November 26, 1945; the costs 
were not, settled until February 27, 1940, and judgmerit 
was formally entered on March 4. r\~t,ice of appeal 
w-as lodged on May 1. but, it la,psed, as the appellant 
was unable t,o find t,he securitp for appeal. He could 
not appeal in for>:u ~azr~e& as he had sufficient 
aasets to bar him ::.om t,aking that course. When, 
un June ?S, he was ;It last able to lodge security, he 
filed snd served a~nother notice of appeal. The 
respondent Baud opposed the applicstion. on the 
ground that the notice of appeal was out of t,ime; in 
view of the terms of K. 19 of the Court of Appeal Rules. 
The Court of Appeal dism,issed t,he application for 
special leave, becauz, if an “ppd is out of time, ttre 
fact that the appellant could not find the security 
for appea! in t.ime is not a ground for grating ape&l 
leave uod& R. 19. The Court pointal out, chat, the 
pi’oper roiirle to be taken by an appellnnt who, dhough 
in poor circumstances , ,h;is sufficient aswt,s t,o prevent 
him from appealing to, the Comt of Ap+;tl i?i fw~~, 
pauperin is to apply under R. 3 of the Court of Appal 
Rules to tha Court of first in&we to have the a,mount 
of security reduced or waived. 

&&x of I~~junct(on.-The rjucst,ion of service arose 
in Cool: v. Doyle, 11 !M] X.Z.L.R. 398. where there WBX 
an application for ieave to issue a writ of attachment 
for disobedience of in lxohibit.ury injunction. ThWZ 
w-as no proof that the order of the Court granting the 
injunct~ion in 1926 had been served on the dofendant~ 
personsliy. The leaned Judge, Fair, J.l pointed out, 
that. both English and-,Xew Zealand authority--liz re 
Tuck, M~urch ~7. Loosemwc, [1906:- 1 Sh. ci92, R,K~ 
Tucker Y. Pucker, /lM%] G.L.R. X,:3-si,:~\r-ed that, 
where an o&e,: of the Cuut is nmrlrla,tury (that is, 
directing thr: defeoriw~t xtivcly to do sumet,hiug), 
then, before a writ of sttnchment will he grauted, 
persons1 sexvice on the defendant must be proved ; 
but the former judgment is authorit’y f& t,iie proposition 
that personal service is unnecewary in the case of 
an order which is prohibit,& only. However, in Hle 
case before him, the evidenr:e was clear that t,lle 
defendant knew that th? order had been made, he 
had obeyed it for seventeen year?, a,nd, at intervals 
thereaft~er, despite t,he protests of the plaintiff’s 
solicitors, he had persistently acted in contravention 
of the terms of the injunction. In such circumstanoes, 
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BRIGHTER JUDGMENTS. 



ii6m~I~ws oe*olT callln!: llporl mm to “MIX good the 
whole itmoiiut, wit,11 which III: l~iw been char&. 
%ly Lords! t,hert: rua~ br: occwions in which that; 
would ho a, propcr c”~rae to take. But i cannot, 
think that, this is R case in wJvllich any indulgence 
ought to be sliew~ to Mr. Glwkatein. He may or 
r&y not be able t” recover B contribution from those 
who joined with him in defrauding t,he compa,ny. 
EIr; can bring an acti”” at iaw if he likes. If  he 
Jirait,ntes t,o take that cou~sc or takes it and fails. 
then his only remedy lies in an ap~~eal to that sense 
of Jwnour which is popularly supposed to exist among 
robbers of a humbler type.” 

When passa,ges such a,s these are found in a judgment. 
they &nd out like ,zn oasis in the desert, and cuunsel 
can .wit,h fresh heart proceed with his weary task of 
endeavouring to distinguish the undistinguishnble and 
t’o reconcile the irreconcilable. 

EXECUTORS AND ADM,lNISTRATORS: MORTAGE 
DEBT. 

Acquisition of TitJe by Transmission. Acquisition of TitJe by Transmission. 

By J. II. CARRAD. By J. II. CARRAD. 
--- 

1Wh special reference t,” the article “ Appoint- 8. dies intestate and letters of adwinist.rati”n of his 
fll*nt “f New Trustees : Grant of Probate to One in 
Other‘s Absence ” (an& p. 136), a “orrespondent, 

estate are granted to B. who either under the intestacy 

whose inquiry ha* been referred by tile Editor t” me, 
or otherwise becomes solely entitled to land in 8.‘~ 
esta,te, subject of course t” A.‘s debts, funeral and 

writes as follows :- testamentary expenses, and the death duties in respect 

It is a c”lnni”n praatico iI, xew Zr:allLnd ior & ken1 porm&i of his estate being paid. B. goes “II the title to the land 

roprexmtativc t.u i&az off al, debts of an ca’tate; except h by transmission, but dies without having transferred the 
mortgage debt secured qaht fl pml “f iimr,. It is &,SO land to himseif as being the beneficiary or penon solely 
a practice in S”l”C puts of Sew Zt;a,and for the Iegd porronnl entitled to the land. It is “lea that B. could have so 
repreud+tiv,e ,at, flxd bttngo to tranarer t,,o Inurtg*cd land 
to the beneficinry. CUen ri:hm iho iqot p”nonol 7qmmmaliw 

transferred the land : Haken ‘*1. Dmalw oited by our 

is lbiweif ihe b”k cmP&iwq. nhen tire land ia under tile correspondent and 8. 19 of the Property Lav Act, 190X. 
IAnd Trarrrfrr .4ct. Ijut is it not n fact ti,st xhcn the icgai C., the administrator of B.‘s estate; now desires to obtain 
persona* repre%entatirr ix also t?Le solo beneficiary. ht. Sh”“,d 
not purport LO tranrrm the k”d to hnaelf 1 IheY he nut 

title to the land in A’s &ate. The present Registrar- 

still hold the land in a represeiitati”e capacity ~#L,& exeelltor 
General of Land has stated t,hat in such circumstances, 

and strictly qlpeakinp there is nothin$! t” treader ? Cf., and upon proof of B.‘s sole right to the land, he would 
Hoskm v. Dmdw. [ 1011, X~.L.R. -‘,i ; z‘i purre wiicm”,dd, 
(1890) 16 V.L.R. 149. 

allow C. to 6” “II the title hy transmission from B. 

The object in registrntion of such pr transfer is to save the 
notwithstandmg then decision in Public l’ruslee v. 

necessity ior ietten Of sdministration de bor,ti 71071, &odd 
Eegistrur-Uewrnl of Land, jlWiJ X.Z.L.R. 839. C. 

bhe legal personal representat,ire die intestate. accordingly goes OIL the title as registered pnprietor 

This correspondent raises a most import,ant question ; 
by transmissions from B. He could not go “a the title 

but that importance is, I think, not always recognized. 
by transmission from A. 

Shortly stated, t.he question relates to creditors’ rights 
C’s solicitor would n” doubt feel that he had done a 

and to the title of the vendor or lessor when land, the 
neat job and would expect a. p$ on the back from his 

titie t” which is in certain oircumsta~nces held under 
cJient if he thnught t,he client could understand the 

transmissions, is s”Jd or leased. 
legal questions involved end could appreciate the fact 

Let us first take the foJJ”wing c&se bearing “n the 
that his solicitor had been able to avoid obtaining a 

question of title :- 
grant of sdministret,ion de bonis mm in A.‘s estate. 
But let us consider the legal position as regards the title 
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AN AMERICAN SERVICEMAN’S DIVORCE. 
-- 

Wife’s 

RULES AND 
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IN YOUR ARM~CH.\lR-AND MINE. 

By SCP.lBLEX. 

Allotments .&nd Savings.-Both in Engla.nd &nd Aus- 
tra!ia recently. Courts hare affirmed the principle 
that a wife must account to her hnsbsnd for her sa.rines 
out of house-keeping moneys. ‘\l’y,m-Parry, Jo.. 111 
Re Sims had t,o consider the case of an Army reservist,; 
who, called up at the outbreak of war, hed made a 
voluntary weekiv allotment, to his wife in addit~ion to 
which she rece&d the State’s r:ontribution and the 
compulsory basic allotment, which he had to make. 
She also earned wageges, but, of these moneys-she 
could not prove the exact source-there had been paid 
instalments due under a hire-purchase agreement for 
fnriture and a gas-st;o\-e : and the aifq after quarrelling 
with and Iewing her hu&a~d, claimed the furniture as 
hers. The object of the Army allowances seid Wynn- 
Parry, J.; to which the St& contributed, w&s ,t.o 
compensate b&h parties, ‘but the husband in particular, 
for t.he, chmuge in eircumstarces caused by his hnving 
to cease to bc 5 wa~ge~~“-earner and to scrvvc in t,he Ann>, 
at what wa agreed to lx a comparatively low rat,e of 
remuneration : and in his view t,he allowance was not 
paid to the wife to spend on herself, but to enable her 
ta keep herself and the house going durin& tha hushantl’s 
absence. In the AuGxalian case; the allot,ment moneys 
were similar exoept that, the husband maintained thst 
his voluntary allotment W&Y larger than necessary in 
order that his wife might. save while he was on active 
service. On a summons under the Married Womcn’e 
Property Act,, it was held that, as t,he moneys had hem 
paid into tho wife-3 account, at a Commonwealth Savings 
Brink, thert: was il presumption in tbc wife’s fa.vour 
which presumption the tnrsba~nrl hitd rebutted by 
showing that the money had been accumulated for hnr 
future “SC : Eluilrg v. ,%c.inq, (1046) 63 wx. (S.S.W.) 
116. But t&c unkindest thrust of a.11 has been reserved 
for tho frugal wife who got a cutlery set by saving 
coupons given with packets of tea and was held to 
have no title against tb,e husband a~ the supplier of the 
+,ea-money : .S’hropel v. A’izmpnd, (1946) 90 SoJo. 191. 
It rather shakes one‘s faith in the wisdom of Proverbs 
(Ch. XXI) : “ The heart of her husband doth wafely 
trust in her so that he shall have no need~of spoil.” 

*rates of Evidence.-When the Judicature Act wn,lr 
passad in England in IHiS, Buon wais one of the t,trra 
Vico-chanwttr,rs who wore t,ran&rred $0 the chanc!~lv 
Division and kept their jodicial tit,le. B journalist i;x 
his early d&)-a, ho reported oases, a,rld 011 ~the Bench 
became dislinguished for the fa.cile, and admirable 
style of his judgments. His notes wxe often illustrated 
with clever sketches. In one uaae in the Court of Appeal, 
his complete notes u%re contained on a single sheet of 
paper, and consisted only of a cariduc 6f the ~Lplr+llant, 
accompanied by t.hs comment : “ This man ia * liar.” 
Tbc late Evan Parw, vho 1w.l lxxctisrd St the English 
Bar baforo coming to Xew Zealand, used to tell a story 
of ” Pops ” Hewitt, a near-sightod %gist~ra.te much 
liked on the West (&St for his homely a,,ppw~:h, to 
the Irobleou of Iitig&i,on. Wishing tu ;~ppeal in 3, 
c;oUisiun cam, Pi~ry reqiwted uxess to ttic Xqistmtr’s 
notes, only to find these comprised merely r% skctctr o,F 
two motor-vcbiclcs, a series of lincs’nid ixrowx itnrl tilt: 
words : ” This is how it hw,ppened.” Protesting to ,&he 
M@stratc at the absence of notes and his uonwquent 
cmbarriLssmant in propsring iLn ilppeal, ho w*s qat 
with the good-humoured observat,ion~: ‘;But w!,y 
shmdd I t&e notes, Mr.Parry ! I only got %JO a year, 
you know! ” 
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