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PRACTICE DECISIONS IN 1946.

T may be convenient to our readers, as we come to -

the close of the legal vear, to make a collection of

the judgments of the various higher Courts in which
the decisions dealt with & point of practice arising 1n
the respective proceedings. '

Privy Couscil APPEALS. - :

Delay in Forwarding Record —Beginning with appe’.als
io the Judicial Committee of His Majesty's Privy
Counecil, we find that war conditions had something to
do with a delay in forwarding the record to England.
Tn Adustralian Provincial Asswrance Association, ILid.
v. E. T. Taylor and Co., Ltd., [1946] N.Z.L.R. 24, the
. Court of Appeal, on June 8, 1942, had granted final leave
to the appellant, whose appeal was a matter of right.
Early in 1646, the respondent moved for a certificate,
under B. 21 of the Privy Council Appeals Rules, 1910,
that the appeal had not been effectually prosecuted,
on the ground that the appellant had failed to procure
the dispatch of the record. The appeilant’s case
centred on the fact that on July 24, 1942, the appellant
company had asked him whether the respondent would
agree to the hearing of the appeal being postponed
until after the war, as the company’s:chairman of
directors wished to attend the hearing of the appeal,

and the war position and difficulties of travel were:

then acute. The respondent’s solicitor had ne recol-
lection of having informed the -appellant’s sclicitor
that he would not press for an early hearing. The
Court of Appeal, by a majority (Sir Michael Myers, C.J.,
dissenting), allowed the appeal to proceed. Mr. Juastice
Johnston drew the distinetion between those cases
which dea! with applications for special leave to
appeal and u vase such as the present one, where the
appeal was a matter of right and the initial steps had
been taken to enforce that right, even though tardily.
The main vonsideration, in Hix Honour's mind, was that
the respondent had not been prejudiced by the delay.
He thought it would be wrong not to takeinto considera-
tion the overriding circumstances and conditions created
by the war, and obtaining during the whole period
during which the appeal should have been prosecuted.
Mr. Justice Fair, who said that a right of appeal is not
a mere matter of procedure but a substantive right,
congsidered that in normal circumstances the dilatori-

ness ‘'of a corporation such as the appellant. would |

: Lordships, at p. 170, said :

primaJucie {the respondent not being i default)
justify, and almost require, the Court to treat it asan
abuse of the appellant’s right that calied for drastic -
action, perhaps even to the point of dismissing the
appeal: But, in the abnormal conditions of the war’
vears, this long delay, which might otherwise appear

inexcusable and deserving of severe condemxation,

appeared In quite a different light. Moreover, the
respondent seemed to have acquiesced, in a measure,
in the very leisurely prosecition of the-appeal, and conld
not now ask for the very drastic action of dismissing it
to be adopted. = The interests of justice did noét require
the Court to do that as a necessary disciplinary measure.
Mr. Justice Northeroft said he had been led to.the
same conclusions and for the same reasons; and Mr. '
Justice Cornish concurred in the judgment of Mr.
Justice Johnston.

‘Findings of Fact.—The Judicial -Committee laid -
down. the practice of the Board with regard to appeals
on fact in Srimati Bibhabats Pevi v. Kumor Ramendra
Narayan Eoy, |1946] W.N. 169, where the appellant
was ifaced with two concurrent judgments of two
Courts on & pure question of fact. The practice of the
Board has been to decline to review the.evidence for
a third time, unless there werc some special circume-
stances which would’ justify a departure from the
practice. In the Board’s opiniow, delivered by Lord
Thankerton, the previous decisions of the Board were -
reviewed to ascertain the practice as 16 how stands.
Their Lordships derived the following propositions -
therefrom ag to the present practice. of the Board, -
and the nature of the special circumstances which =
would justify a - departure from the practice. - Their .-

(1) That the practive applies in the case of ail the various -
judicatures whosge final tribunal is the Board. g S
(2) That it spplies to the concurrent findings of fact -of
two Courts, and not to- .goncurrent findings of the Judges
who cornpose such Courts. ' Therefore a dissent by a member = .
of the appellate Court does not obviate the practice. R
: (3) That a difference in the ressons which bring the Judges' :
" to the same finding of fact will not obviate the practice. . i
(4} That, in order .to obviate the practice, there.must be
some miscarriage of justice or violation of some principle of
Jaw or procedure. That miscarriage of justice means such

a departure from the rulées which permeate all judicial pro- .
cedurs as to malke that which bappened not' in the proper-. .
sense of the word judicial procedure, at all. . That the viola:
tion of somne principle of law or procedure must be such an
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erroneous proposition of law that if that proposition he
corrected the finding cannct stand ; or it may be the neglect
of some Pprineiple of law or pmcedute whose applcation
will have the same effect. The question whether there is
evidence on which the Courts could arrive at their finding is
such-a guestion of law. -

{5) That the guestion of wdmissibility of evidence is a
proposition of law. but it rxust be such as to affect materially
the finding. The question of the value of evidence is not a
sufficient reasen for departure from the practice.

(6} That the practlce i3 not a cast-iron one, and the fore-
going statement as to reasons which will justify departure
 illustrative only, and there may oeeur cases of such en
unusual nature as will constrain the Board to depast from the
practice.

(7} That the Board will always. be reluctant to. cepart

.. from the practice-in cases which involve questions of manners,
rustoms or sentiments peculiar to the country or locality
frorn which the case comes, whose :1{1’[11f10a1109 i apecialiy
within the knowledge of the Courts of that country.

(8) That the practice relates to the findings of the Courts
below, which ‘are generaliy stated in the order of the Court,
but may be stated as f‘mdmgs on the issues before the Court
in the 111dmn(>nt-.‘ provided that they are dizectly related to
the final decision of the Court,

ArpEALS TO TBE CUOURT OF APPEAL.

Neaw Trial~Unusual circumstances led to a practice
ruling in Lane v. McDonald, [1946] N.Z.L.R. 640,
Two actions heard by two different juries on succeed-
ing days, on substanmally the same facts, resulted in a
finding for the plaintiff in one case and a verdict for
the defendant in the other. - The unsuccessful plaintiff
appealed to the Court of Appeal. The Court of Appeal
held that, where, in litigation between the same parties
on substantially the same evidence in two actions in
respect of the same {or substantially the same) subject-
matter, separately tried, different juries find contra-
dietory verdicts, and the evidence at sach. trial is so
fairly balanced that a jury might find either way,
the. Couré may order a new tr ial of the whole action,
both cases to be tried again, not separately, . but
‘together. On the other lmud where the parties are not
the same, even though the defendant is the same in
both actions, and the evidence is sui»tantmlﬁy the same,
the position is the reverse.
case, if it can be said that it was competent on the
evidence for a jury to find either way, the fact that
there have been two contradictory verdicts eannot be
regarded as a feature upon which o base the conclusion
that the verdict in either one case or the other is to be
regarded as not satisfactory. The guestion of a new
trial in. that case, therefore, depends on whether or
not there was evidence upon which it was gompetent
for the jury to find as it did.

Einal or I?lterlocutory Order —An interesting question
of practice arising in an action under tho Married
Women’s Proputv Act, 1908, engaged the attention
of the Court of Apped} in Barrow . Burrow, {1945]
N.ZLR. 435, The recent Chief Justive had made
an order in default of the wife’s appearance that the
husband plaintiff was entitled to certain moneys- and
certain chattels, and directed the wife to pdy_the said
moneys within seven days after service of the erder,
which was sealed on November 29, 1945, On March 14,
1946—that is, a period of three-and-a-half months

after the sealing of the order—the wife filed a notice -

of motion on appeal from the Chief Justice's order,
on the ground that it was erronecus in fact and law.
The rcspondont toclkk a preliminary point that an
order made under s. 23 of the Married Women’s Pro-
‘perty Act, 1908, was an order made by a Judge in
Chambers, and that an appeal therefrom does not lie

where his solicitor pra(,tised

Consequently, in the latter.

direct to the Court of Appeal, and accordingly therc
was no jurisdiction to.-hear the appeal before the
appellate tribunal. The Court of Appeal held. that
such an ‘order was a “ final " order, and, therefore,
the time for appeal under R. 19 of the Court of Appeal
Rules s a period of four months.  The section, it was
Leld, anthorizes an appeal direct tu the Court-of Appeal,
without first asking for a review of the order by the
Supreme Court. .

Necurity  for  Adppeal-—Another. practice  decision,
given by the Court of Appeal in Keenen v, duckland
Harbour Board (to be reported), shows the proper
course to be taken by an appellant whe is unable fo
find security for appeal within the time within which
the Rules reqguire his notice of appeal to be given.
The appellant sought special leave, as his effective
notice of appeal was out of time. He was emploved
on coastal shipping, and was infrequently in Auckland,
where his howe was, where the action was heard, and
The judgment appeaied
from was delivered on November 26, 194'), the costs
were not settled until February 27, 1946, and judgment
was formally entered on March 4. Notice of appeal
was lodged on May 1, but it lapsed, as the appellant
was unable to find the security for appeal. He could
nob appeal in foriva pauperts, as he had sufficient
assets to bar hiu from taking that course. When,
on June 28, he was at last able to lodge security, he
filed and served ancther notice of appeal. The
respondent Board opposed the application, on the
ground that the notice of appeal was out of time, in
view of the terms of R. 19 of the Court of Appeal Rules.
The Court of Appeal dismissed the application for
special leave, because, if an appeal is out of time, the
fact that the appellant could not find the seeurity
for appeal in time is not & ground for granting special
leave under K. 19. The Court poianted out that the
proper course to be taken by an appellant who, though
in poor circumstances, has sufficient assets to prevent -
him from appealing to the Court of Appeal in formae
peuperss is to apply under B. 22 of the Court of Appeal
Rules to the Court of first instance to have the amoting
of security reduced or waived.

SUERE\I (jourT Pracrics.

Service of Injunclion—The question of service arose .
in Cook v. Doyle, [1946] N.Z.L.R. 398, where there was
an application for leave to issue a writ of attachment
for disobedience of a prohibitory injunction. There
was no proof that the oriler of the Court granting the

Injunction in 1926 had been served on the defendant

personally.  The learned Judge, Fair, J., pointed out
that both English and-New Zealand authority—In re
Tuck, Murch v. Loosemore, [1906F 1 Oh. 692, and
Tucker v. Tueker, [1923] G.L.R. 393—showed that,
where an order of the Court is mandatory (that is,
divecting the defendant actively to do something),
then, before a writ of attachment will be granted,
personaul service on the defendant must be proved ;
but the former judgment is authority for the proposition
that -personal gervice is unnecessary in' the case of
an order which is- prohibitive only. However, in the
case before him, the evidence was clear that the
defendant knew that the order had been made, he
had obeyed it for seventeen years, dnd, at intervals
thereafter, despite the protests of the plaintiff’s

solicitors, he had persistently acted in contravention
of the terms of the injunction.

“In such circumstances,
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it was idle for the defendant to seck to rely ow non-
service of the arder.

Special ury.——1n Courtney v. Woods, [1946) N.Z.L.R.
360, Mr. Justice Cornish made an order for a special
jury, under s, 37 of the Statutes Amendment Act,
1934, for the triad of an action for damages at the sult
of a dairy-farmer against his former attorney, for
alleged unegligence in the management of his farm-
property while he was overseas on active service.  His

Honour made the order on the ground that some of

the allegations wminst the defendant raised the ques.
tion whether or not the defendant saw, or ought to
‘have seen, evidenve of bad farming.  And that raised
the question, What is Dbad farming ©  An inquiry
inte that matter, in all its aspeets, Is scientific in
character. - The questions t0 be answered in this
regard deserved, aand indeed required, the attention
of the best-informed and ablest men that the jury
system can provide. In othér words, such questions
are fit subject-matter for a special jury.

Joinder of Defendant.—TIn Courtney v. Woods (supru), -

the defendant, who, it may be remembered, was the

attorney of a farier who was overseas.on active service,
sought to join with-him as co-defendants the lessees in
succession, while the plaintiff was absent from the
Dominion, of his farm. His Hooour distinguished
Croston v. Vaughen, [1937] 4 All E.B. 249, where the
plaintiff had himself brought botl .lefendants hefore
the Court, whereas the plaintiff here Lad brought, and
desired to bring, only one. Followiyy MeCheane v.
Gyles (No. 2). 11902] 1 Ch. 911, the learned Judge held
that, even it there was a joint and several lability on
the part of the defendant and those whom he wished to
be joined, the plaintiff was entitled to be allowed to
proceed against the defendant of his cheice. The
guestion raised was the extent of the defendant’s
liability to. him, and whether or not the defendant
had a claim over against the lessees was of no interest
to the plaintiff ; and, if he proved his case, the plaintiff
would be.entitled to judgment against the defendant
regardless of any rights the defendant might have
against others. His Homour, therefore, dismissed the
SUMDIONS. - '

SUMMARY OF

RECENT JUDGMENTS.

In 7« BETHELL (DECEASED), BETHELL v. COMMISSIONER
OF STAMP DUTIES AND CHURCH PROPERTY TRUSTEES,

CoUnT of Arrear. Wellington. Septernher 10, 11 ;- October 1.
O'LeARy, G, Brarg, T, Kevsepy, J., Cazraxw, J., Fixpso T,

Public Hevenue—Death Duties (Estute Dutyy—Final Belonce—
Charitalde Gift—Transfer of Howuse to Prustees for Nominal
Consideration-—entemporancous  Declaration  of  Cheritable
Uyusts by thesn——Encwmbrance securing Annuily to Transferor—
Release thereof by ker within Three Years of. her Deoth-—
Whether Valae of House Parl of Final Boalunce of Decensed
Transferor's Estale—Death Dutles dot, 1971, 85 5 (1) (b) () ()
—Finawnce 4ct, 10723, ¢ 11, :

Publie Revenuwe—Dweath Duties | Estate Dty )~ Will—Construction
e Dutinthile Estute——Direction by Wil Lo pay ** the duties puyable
in respuct of sy estate U= Whether sufficient Dhvection lo Puy
ont of Actued Esteie Fruty payable on Testetor’s Notional Estate
L Death Dutics Act, T421, 5. 5 11) (B} 28, 20, 206, 81 (%),

13,, on January 18, 1485, for a nominal consideration, trans- -

foreed o lwose properts vidued at £1,885 te Churel Property
Tristees, who it respect thereof conlemperanecusly  declured
trusts, which wore admittedly for charitable purposes, anl by
remorandum of encumbrance seeured to B. an sanuoity of ERi.
15, executed a relense of this rent-churge on July 7, 1944, and
died o July 15, 1945 )

B s will contained the following direstion : ™ Subject Lo the
pavment of any funeral and testamontary oxXpenses and debts
and the legacies begueathed by this wy will or apy codicil
thereto and the duties payable in rospect of my estate I devise
and begueath to my sister Rhoda Bethell the residue of my
cstate real and personal whatsoever and wheresoever situate.”
(By a codicl dated November 6, 1936, she declarcd that a
soficitor-trustee should be entitled to make such charges -for
husiness done by him in relation to the administration ©.of my
estabe >0 ae he wonld have hoon entitled to reake in respoct of
suech business il Le had not been an executor or trustee,)

On  origivating sumnons for interprotation “of  questionus
arising upon the will of B., rancvel by conseut into . the Court
of Appeal, )

Helrd, That s. 11 of the Finanee Act, 1923, applies as a proviso
to s, 5 (1) {b) of the Death Duties Act, 1921, with the result
that s 11 of the Finance Act, 1923, in no wise prevents the
operation of s. 5 {1} (i) and 5. 5 {3) of the Death Duties Act,
1921 ; and, althvugh the original gift was for charitable purposes,
yet in contemplasion of the Death Duties Act, 1921, it was a
disposition of property which formed part of the dutiable estate
of the deceazed. .

Weston v. Commissicner of Stamp Duties, [1945] N.Z.L.R. 183,
approved. : :

. Wellington, for the first defendant;

2. That the words in the said direétion in B.'s will pointed to
death daties in rvespect of the actual estate and involved no
direvtion that the death duties upon the notional estate should
ultimately fall upon the actuel essate left by B.; lience the
dutiable estate of B,, for the purposes of the Desth Duties Act,

3921, included the said house property.

O Grady v. Wilmot, T1916] 2 AC. 231, Bl v. HlL-{1933)
49 C.LR. 411, Chisnadl v. Macfarliene, [1923] N.Z.1.R, 385,
Browm, v, Hrown, {1924] NZLR. 427, I'n re Gollun, {1935]
G.L.R. 45, applied. : .

In re’ Houglton, McClurg v. New Zealand Insuronce Co., Itd..
{1945) N.Z. LR, 639, distinguished. i .

Perpetusd Trustee Co., Lid. v. Luker, (1832) 33 N.S.W.8R. 55,
and Perpetual Trustees, Estate, ond Agency Co. of New Zealand, -

Led. v. MeMaster, [1916] N.Z.L.R. 56, referred to.

Counsel : Sim, K.C., and Pripe. for the plaintiffs ;- Byre, for
the Cormupissioner of Stamp Duties; K. M, Crevson, for the
Church, Property Trustees. . -

Solicitors © Dwncan, Cottertfd and Co., Christchurch, for the
plaintiffu ;.  Crown Lewe (ffice, Wellington, for the defendant
Comunissioner of Stamp Dubies : K M. Gresson, Clorsteburch,
for the defendant Church Property Urustees, : :

ROSKRUGE v, WILLLAMS.

Scrrpesn Cournt. Wellington, 1946, Septozber 30 Oetober 5.
Joaxngrow, J. . ' B

Will—Constructiore—Weords  of - Fruluridy—" Upon brusd for all
of my- childron vow biving in equal shures provided howeoer' it
uf umgy of my swid chidren shall he then deud leaving €ssue™ -
Whether the words ** said children ' apply to the lust antecedent
—* Sl : R

I the coustruetion of a will, - before there is a departore
froru the. prima facie rule that the word © suid ” applies fo the
last antecedent, the ambiguity must. be clear aud the couflict
with the testator’s apparent intention plain. - :

Corringe v. Mahistedr, {19071 AC. 223, applied.

Healy v. Healy, (1875).9 1.R. BEq. 413, distinguished.

Loring v. Thomas, (1861) T Dr. & Sm. 497, and In re Thompsons
Prusts, (1854) & W.R. 218, referved to. -

Counsel : A, 7. Young, for ﬁhe'.pla,i.ntiff'; M’ﬁcarff&u?', fq'r:_tiw

first defendant.; Hay, for the second defendant. - ’

Solicitors : Foung, Courtney, Bennett, and Virtue, Wellington - .
for the plaintiffs ; Chapman, Tripp, Waison, James, and Co.,
Mazengurb, - Hay, . and _

Macalister, Wellington, for the second defendant.
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STANNUS AND ANOTHER v, COMMISSIONER OF STAMP
DUTI

Svrreme Cousr.  Chreistchurch. 1945, May 31; June 29,
NorrHCROFT, J. ’ . '

CouRt OF Appssi. Wellington. 1946, March 7, 87 October 13,
Braig, J., Kexyxepy, J., Cavnoaw, J., Finvay, J.

Public - Revenue—Death Duties ((Hft Dauty)—Prrt - of Testalar’s
Hstate invested in New Zealand, Purt in Englend—One Trusice
resident in New Zeuland, the. Other in England—Daughler
entitled by Testator’s Will to receive Annual Income for her
Half-share in Estate Afier her Death, such Share to be held
wpon Trist o3 te Capital and Tncame Jor her Chilidren s she
might by Deed or Will appuini-—Dovghter. appointing £10,000
out of her Half-sharc of Testator’s Residuory Bstete to Son o
surrendering her Life Interest thercin—>Such s paid ouf of
Assets of Testator's Egtale invested 4n Englond--No Divistoe of
Estgte—Estate being Administered as- o Whele— Whether Gift
or Advancement—If C(Hft, whether Gift of @ Chose in Action—
Whether Gift of * property situated in New Zealand 7—** Qift **
—Death Duties Act, 1221, ss. 8 (e}, M1, 6.

By hiz will, C., the testator, provided for an apnuity for his
widow. Subject to that annuity, his estate was to be held in two
equel shares, one for each of his two daughters. - Esch daughter
wag to receive the annual income from her share, and, after her
death, the share was to be held upon trust as to capital and n-
vome for her children as she might by deed or will appoint.
The trustees were empowered at their discretion to raise any
patt or parts uot exceeding altogether one half of the then
expectant or preswnptive share of any person entitled there-
under and to apply the same for his or her advancement or
benefit as the trustess might think fit.”’

As authorized by the will, part of the C. estate was invested
in England and the rest in New Zealand.

From 1929, ore of the trustees had an English domicil: the
other was domiciled in New Zealand. All ths beneficiaries
were in England. The daughters, if nei the widow, who died
iz 1935, had an English domicil and rather more than half the
estate was sitnated in England. : )

The first-numed appellant, hercinafter called ., was the only
child of the dwughter Mra. 8. In 1935, 8, desived to obtain
payvment of the sum of £10,0030 in order to enable him to purchase
a share ina legal partnership in London ; and application was
accordingly made by him to.the trustees of the C. estate to raise
the seid sum out of the trust fund of C.. and to pay such sum to
8. as an advancement pursuant to the powers in that behalf con-
taiued i the will of €.

By deed of appointment, duted October 26 1935, Mrs., S.
appointed the trustees of the U, estute to raise, oub of thie moicty
of the residuary estate of C. held upon trust to pay the income
to Mrs, 3. during her life, the sum of £10,000 free from all
deductions, and pay the same to 3. and, to enable the trustees
to give effect to sueh direction by the said deed of sppointment,
Mrs. 8. released and surrendered her life iriterest in the said sum,
of £10,000 to the extent that such life interest should merge
in the reversionary interest of 8. in the said sum.-

Payment. of the said sum of £10,000 was made to 8., after
the execution of the said deed, by the trustees of the C. cstate
entirely out of assets of the estate of the deceased available
in England: ‘

Upen the death of Mrs. 8. in 1938, income from her share of

" the portion of the C. estate situste in England had acerued to

the amount of £495 145, 5d.  In compiling the statement pro-
seribed by the Death Duties Act, 1921, the appellant administra-
tors of her estate included as an asset of that estate her sharc
of the accrued incvome of the (! estate derived from the assets
situate in New Zealandd, and they did not include the saicdl
amount of £405 I14s. §d.. which, converted into New Zealand
currency ab current rates of exchange, amounted to £617 3s. 9d.

The Cominissioner of Stamp Duties olaimed gift duty upon
the transaction set out in the hmunediately preceding pacu-
graphs. In addition, he claimed duty upon the said sum of
617 32 9d.  The appellents contended {a) thai the trans-
action whereby 8. received the £10,000 was not a gift but an
advancement to 3. by the trustees of his grandfather’s will
pursuant to & power therein contained, or, if it was o gift, that

1t was nobt a gift of property situated in New. Zealand, and:

(b)) that Mrs. 8.’s share of the English assets of the C. estate,
and . censequently the income therefrom—namely, the sum
of £617 3s. 9d.—was not property ° situated in New Zealand ™ at
the dat. of Mrs, 5.’s death 50 as to attract New Zealand death
duties. . :

On appeul from the judgment of Northerofl, J., holding that
the Commissioner of Stamp Duties had rightly included in the

- dutiable estate of the said deceased the said sum of £617 3s. 9d,

and was correct in law in determining that, in releasing and
surrendecing her life {uterest iIn the said sum of £10,000, the
sald deceased had made a * gift >’ within the meaning of the
Death Truties Act. 1921, and that such gift attracted gift duty
ay prescribed in the said Act,

:Held, per totam curicm, That when the said deed of appoint-
ment wes presonted to the .said trustees they were completely
deprived of any discretionary power that they had in respect
of the seid sum of £10,000, and were bound to give effect to
the deed, and that, therefore, the transaction in question was
@ 2ift frorn the mother to her son 8., and not an exereise by the
wrustees of the puwer of advancernent. :

Nottidge v. Groen, (18708) 33 LT, 220, [n e Grond, Trustees
Erecutors end Agency Co., Ltd. v, Geant, | 1933] VLLR. 263, and
In ve Hertigun, Convidine v, Hartigon, (1915} 17 GULR. 703,
referred to. . ’

Per Nennedy. Callun, and #inlag. JT., Bluir, J., disseoting,
1. That, as Mrs, 5. was not the sole life tenant of an ascertained
residuary trast fund, she had no legal or equitable proprietary
rights in auy of the specific investments in which the trust
fund was then invested, but a right t¢ have the trusts of her
father’s will performed by the trustees, and to enforee. such
performance—which is properly describéd us un eguitable chose
in action—and the subject-matter of her gift was accordingly
a portion of the eguitable chose in action.

In re Young, Trustees Ewvecuiors and Agenecy Co., Lid. v,
Young, [1942] V.L.R. 4, Baler v. drcher-Shes, [1927] A.C. 844,
Archer-Shee v. Guarland, [1931] AC. 212, AttorneyGeneral v.
Walker, [1934] N.1. 179, Lord Sudeley v. Aftorney-General,
[1897] A.C. '11, Warren's Trustees v. Lord Advocate. [1928]
8.C. 808, Re White, Skinner v. dttorney-General, {1940] ALC.

-350; [1938] 3 All E.R, 787, distinguished.

Nelson-v. Adamson, (19411 2 EB. 12 [1941] 2 AU BE.R. 44,
cansidered. N . .
 Bewd's  Trustees v. Inland Revenve . Comunissioners, (1922)
14 Tax Cas.- 512, referred to.

2. That, as originally. the local situation of this chose in
setion was in New Zealand, and the subsequent history did not
warrant a finding, thab, in the contemplation of the law of New .
Zeatand this local situation had been lost or ehanged, the local
situation of this chose. in action was in New Zesland at the
date of the gift. . (The tests for detertaining the local situation

. of a chose in-action are reviewed and considered by Callan, J.,

in his juclgiment.) )
Favorke v. Steinkopff, (19221 1 Ch. 174, followed. .
Toronto Genral Trusts Corporation v. The King, [1919] A.C.
B7%, R. v. Locitt, [1012) A.C. 212, and New York Life Insurance
Co. v, Public Trustee, [1924] 2 Ch. 101, applied. .
Commissioner of Skonp Duties (NS W) v. Perpetual Trusice
Co., Ltd. (Watt’s Cage). (1926) 38 C.LR. 12, and Youny v. Com-
srissioner of Stamp Duties, (1931) 3LN.S.W B R, 316, referred to.
Duke of Marlborowph v. Altorney-General, [1943] 1 All £.R:
165, distinguished. ’ .

ENGELBERGER v. ONGLEY AND OTHERS.

SyPRENES COURT. New Plymouth. 1946, August 24; November
11, CorxrsH, . :

Vendor and  Purchaser—Lund  Sales—TUndue  Aggregation-—
Whether Limited to Aggregation. by Purchaser—Control over
Land disproportionate tu Ressonable needs of any Tndividucd—
= Undue aggregation of lond "—Servicemen’s Seitlement and
Laoind Sales Aet, 1943, s. 50.(3). '

The words ** the undue aggregation of land ' in s. 30 {3} of
the Bervicemen's Settlemeut and Land Sales Act, 1043, are not
limited te such aggregation by the purchaser ; aud they inchule
“undue aggregation of land 7 by any person  whomsoever
resulting from a proposec sale. = ‘

A Land Sales Comunittee is entitled. in the performauce of
its duty, to treat as © undue aggregation”” any control of land-—
whether de fucto or defure—that, ik 1bs opinion, is disproportionate .
to the reasonable needs of any individual; and to refuse consent’
to any acquisition that would result in sueh control. )

" In re A Proposed ‘Sule, Stoffel to Smith, {1944] N.Z.L.R. Th4,
and- In re A Proposed Sule, (rigg’s Trustees lo Conunin, [1945]
N.ZL.R. 740, referred to. :

Counsel': (’Dea, in support; Vauier., appeared us dwicus
curige. . .

Solicitors : . O'0ea and Tonkin, Hawern, in support; H. M.
Vautier, Auckland, as amicus curiae, ' :
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BRIGHTER JUDGMENTS

Relevant therary Allusions.

By Mausice J. Gresson,

Most lawyers would agree that judgments shoutd be
relevant, terse, and logical, but should literarv merit
find anv place 2 Surely. as Mr. Speaker savs, ™ The
ayves have 77 If relevant literary allusions appear,
the writer ix pleased and the reader attracted.  Euch
basgks - that  harmiess selfigratifivation which all
experience wher making or recognizing an appositd
quotation or a happy literary allusion.

During the past few years, in many Bnglish decisions
literary allusions have found their place. Dickens has.
f}o‘nred in two of them. In Uwited Australie, Lid. v.
Barclazjs Bank, Lid., [1941] AC. 1, Vlswunt Simon,
dealing with " the exquisite logic of special pleading
rightly understood,”” quotes the ecstatic comment:
* Oh, what a writer Mr. Tidd is, Master Copperfield!”

In the following vear, Dickens again appears in the
House of Lords: In the New Zéealand appeal in Guardian,
Trust, and Ezecutors Co. of New Zealand, Lid. v. Public
Trustee, (19427 NZ.L.R. 204, 207, 298, Lord Romer,
dealing with the position of an executor who pald
legacies given by a will which was afterwards declared
invalid, quotes from Pickwick Papers the sad story
told to Sam Weller in the Fleet Prison by an executor
similarly situated.

Shakespeare” {again in the House of Lords) then
enters an appearance in Blyth v. Lord Adwvocate, [1945)
A.C. 32, 44, There the question for decision was the
meaning of the word ** common soldier  in the Finance
Act, 1884. Viscount Simon- praye in aid the following
conversation from Heury V:

“Pistol 1 Qut va la?
King Henry : A friend.
Pistol: Discuss anto me; art thou officer @ Or

art thou base, common, autd popular 7 7

CHfit could be postulau wl thit sieh an august personage
uy Viscount Simon ever shed the mantle of oftice and
unhent sufficiently to read faivy-tales to lis grand-
children, then in Hans Andersen’s Tinder Box he
would find that the husband destined for the Leautiful
pringess = o ' common soldier,” so a section in the
Finance Act, 1594, could be mtmpwt@d by the aid of
a Shd]«uy(\mr( an play written in the time of Elizabcth
and a fairy-tale written by a nineteenth-century author.

Lewis Carroll enters next. In Liversidge v. Anderson,
19421 A.CL 206, 245, Lord Atkin, after caustically
suggesting to his hrother law lords that they would more
f:ttlng_,}‘ Tave adorned the Star Chamber than the
Judicial Committee of the Privy Council, proceeds to
add insult to injury by quotuw zxgcunsb them from
Through the Loooking-Glass ;

“7 know of only one authority which might. justify
the suggested method of construction: “When 1

use & word Hurpty Dumpty said in rather a scornful

tone, © 1t means ]uat what 1 choose it to mean, neither
more nor less.”
you can make words mean S0 Many d_lfferent things.’

" The question is,” said Humpty Dumpty; | whlch is
to be master—that’s all.” "

So far, all the instances have been from cases in the

“ The gquestion is,” said Alice, whether :

House of Lords ; but 2 descent must be made from that
* diviner ether 7 to the lower Courts.

As all '\\ajc.ml(]-nxput Lord Darlivg’s judgments pro-
vide most e,\'a,-mplm Take a typical one. In Whitlaker
v, Forshewe, [1919] 2 KB, 419, 430, a little girl had been
mstructed by her father to take a pail of milk to a
customer.  An inspector stopped her en roufe and
bullied her into selling him a sample. . The question
arose as to whether she had any authority to sell the
milk. Darling, J. (a8 Lord Darling then was), a true
digeiple of Wordsworth, was inevitably reminded of
Laey Gray. His judgment is as follows :

* The position in which ‘she wag, reminded  me,
from the moment she was mentioned, of the ocase
.. of Luey Gray, which is almost exactly
parallel. Lucy Gray’s father said :

* Tonight will be a stormy night—
You to the town mush go ;
And take a lantern, child, to light
Your mother through the snow.’ :

* It Luey Gray had sold the lantern, or had met
the village policeman and, because he said * Sell me
the la,ntc‘m " had affected to sell it to him, the result
would in law Lave been exactly the same as that

. which follo»\ra from that which the girl did in the.
present case.’

In New Zealahd similar cases can be found. Even
the late Mr. Justice Sim, for all his verbal austerity, -
called in the help of Pope i ditorney-General v. David- =
son, [1925] N.Z.L.R. 849, 856. In that case, the Sun -
newspaper was prosecuted for contempt of  court in.
vublishing the following report of 2 murder. case :

*Ax she spoke of her knowledge of the Mouabs,
her gaze alternated between.the Crown Prosecutor
and the dock.” From under. hcr brown hat she spa.red :
ey Guick smiles for Mouat.” :

The defence was that the publication was a troe.
report of o judicial proceeding (which it was), and also
fair comment.  Mr. Justice Sim would have noue of
this. Comment, he said, can be'made it other ways,
than by the spoken word. © One may, to use the words
of Pope, * just hint & fault, and hesitute dislike .7

The "gencration to which Mr. Justice Denniston

" belonged  enjoyved a classical -education - which -was

notueablv absent from that of the writér. As a result,
the Judge's excursions into litcrature were usually in
Latin. The best was in the case of ditorney-feneral v.
Geddis, (1913) 33 N.Z.L.R. 545, 574. "There, a paper

“had been prosecuted for contempt- tor publxshmﬂ' &

scandalous cartoon Lommentmg, on the conduct of .
Mr. Justice Edwards in a cage which had been com- -
pleted. Much learning was expended upon the argu-
ment, and. certain more or less archaic authorities.
were produced to justify a contention that any personal

eriticism of the Bench was contempt. In rejecting that’ .

contention, Mr. Justice Denniston said that Judges
must rely on their characters to avold eriticism, instead
of resorting to archaic sanctions, and thas, for ‘his part, -
he preferred to say “ non tali auxilio necdefensoribus
istis)”’ : ' S
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I the case of A7 acd‘,on;xlu’, v. Moutual Life and Citizens
Assurance Co., Ltd., (1010} 28 NZ.LJR. 1073, 1078,
Mr. Justice Cooper joins the literary band. The
question there was whether the plaintiff had com-
pletely and irrecoverably lost his sight. Mr. Justice
Cooper answered the yuestion by yuoting from Milton's
Samson Agonistes |

O dark, dark, dark, amid the blaze of noon ;
Irrecoverahly dark, total eclipse ;
Without all hope of day.” :
N.F. To bring this somewhat discursive article toa close,
two passages must be cited from judgments delivered
by Lord-Macnaghten, a master of English and a master
of satire.

In the case of Van Ghrutien v. Foxwell, [1897] AC.
638, 671, dealing with the application of ‘the rule
in Shelley's Cuse, he sets out the contention of a fext
writer. -and adds : _

" That was putting the case in o nutshell.  But

1t is one thing to put a case like Shelley’s in a nut-

shell and another thing to keep it there,” _

In the vase of Gluckstein v. Barnes, [1900] A.C. 240,
255,.“‘316‘.]‘6 a fraudulent director had conspired with his
co-directors to defraud the company, and one director
complained that, if judgnment were given against him,

ke might not-be able to recover vontribution from his
fraudulent co-directors, Lord Macnaghten deals with the
matter thus : ' . _

“In these two matters Mr. Gluckstein has been
in my opinion extremely fortunate. But he complains
that he may have a difficulty in recovering from his
co-directors their share of the spoll, and bhe asks
that the official Hquidator may proceed against his
assoclates before calling upon him to make good the
whole amount with whicli he Dbas been charged.
My Leords, there may ho ovgasions in which that
would be a. proper course 1o take.  But I cannot
think that this is a case in which any indulgence
ought to be shewn to Mr. Gluckstein. He may or
may not be able to revover a contribution from those
who joined: with him in defrauding the company.
He can bring an action at law if he Lkes. If he
hesitates to take that course or takes it and fails,
then bhis only remedy lies in an appeal to that sense
of honour which is popularly supposed to exist among
robbers of & humbler type.” '

When passages such as these are found in a judgment,
they stand out like an oasis in the desert, and counsel
can with fresh heart procesed with his weary task of
endeavouring to distinguish the undistinguishable and
to reconcile the irreconcilable.

EXECUTORS AND ADMINISTRATORS : MORTAGE
| DEBT.

Aequisition of ‘Title by - Transmission.

By J. H. CarrAD.

With special reference to the article * Appoint-
ment, of New Trustees : Grant of Probate to One in
Other's Absence ™ (unfz, p. 136}, a correspondent,
whose inquiry has been referred by the Editor to me,
writes as follows :— !

It is a common practive in New Zealand for a legal personal
representative to clear off all debbs of an estate, except &
mertgage debt secured against & parcel of land., It is also
a practice in some parts of New Zeuland for the legal personal
representative at that stage to transfer the mortgaged tand
to the beneficiary, even when the legul personal representutive
ix Wimself the sole beneficinry, when the land is under the
Land Transfer Act.  But is it not a fact that when the legel
personal representative is also the sole beneficiary, he should
not purport to transfer the land to himself 7 1does he not
still hold’ the land in a representative capacity gua executor
and strictly spesking there is nothing to trunsfer ¢ of.,
Hosken v. Danaher, {1911] V.L.R. 214 - K. parte Wisowould,
(1890) 16 V.L.R. 144, :

The object in registration of such a trapsfer is to save the
necessity for letters of administration de donis non, zhould
the legal personal representative die intestate.

This correspondent raises a most important guestion ;
but that importance is, I think, nov always recognized.
Shortly stated, the question relates to creditors” rights
and to the title of the vendor or lessor when land, the

title to which is in certain circumstances held under.

transmissions, Is scld or leased. :

Let us first take the following case bearing on the
question of title :—

A. dies intestate and letters of administration of his

estate are granted to B. who either under the intestacy
or otherwise becomes solely entitled to land in Als -

estate, subject of course to AlUs debts, funeral and

testamentary expenses, and the death duties in respect

of his estate being paid. B. goes on the title to the land
by trahsmission, but dies without having transferred the
land to himself as being the beneficiary or person solely
entitled to the land. It is clear that B. could have so
transferred the land © Hosken v. Danaher cited by our
correspondent and s. 19 of the Property Law Act, 1905.
C., the administrator of B.’s estate, now desires to obtain
title to the land in A.'s estate. The present Registrar-

General of Land has stated that in sach circumstances,
and upon.proof of B.’s sole right to the land, he would -

allow C. to go on the title by transmission frém B,
notwithstanding the decision in Public Trustee v.
Registrar-General of Land, [1927] NZL.R. 839, .
accordingly goes on the. title as registered proprietor
by transmission. froma B, He could not go on the title

. by transmission from A.

C.’s solicitor would no doubt feel that he had done a
neat job and would expect a pat on the back from his
client if he thought the client could understand the
legal guestions involved and could appreciate the fact
that his solicitor had been able to avoid cbtaining a
grant of administration de bonis mon in Als estate.
But let us consider the legal position as regards the title
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to the land. The transmission to €. gives him only
whatever title B. had, which title: was a title as
administrator of A's estate and as sueh is of no value

after B.'s death if Public Trustee v. Registrar-General

of Land {supra) was correctly decided.. This ease, in
effect, decided that the administrator of an estate has,
after his deaths no transmissible interest in the land
of which he was registered proprietor by transmission
{as administrator) at his death. The position would be
the same if A, had made a will and appointed B. his
exventor mut B had died infestate, 1o such o case,
B has ne traonsmissible interest after his death in land
of which he was vegistered proprictor as executor at
his death, but he would have such an interest it he
lett a will probate of which was obtained by an exeeutor.
This seems somewhat absurd; but is the effect of the
decision in Pulilie Trustee v, RBegistrar-General of Land
fruepra). L nows enters into an agreement to sell
or lease the land fo ). The latter’s solicitor searches
the title to the lnd and guestions 0% title, He says
that C. canmot give o good title to the lund because
he is on the title by transmission as the executor or
administrator of thoe estate of B., who s on the title
by trapsmission merely as the administrator of Als
estate, no person henefically entitled to the land having
been placed on the title by transfor after Als death.
D solicitor cites Public Trustee v, Registrav-Geaeral
of Land.  He further says that, even assuming that C.
is properly on the title, his title is no better than B.'s
title which was merely that of an administrator, and
accordingly C. must prove conclusively, first that all
the funeral and testamentary expenses, debts and
death duties in connection with AJs estate have been
paid, sceondly, that B, was absolutely entitled to the
land, and thirdly, that he, O has o power to sell (or
lease; the Tand to Dooas providel by the agreement.
Dx solicitor further states that in order to prove thut
B owas absolutely entitled to the tand, C. must furnish
proper. decdarations supported by the relevant birtl,
death and marringe cortificates establishing that B.
took the land as the next-of-kin of A. entitled thereto
under the Adminigtration Act. I).'s solicitors’ answer
to . is that, if B. did not take the whole of the land
us next-of-kin of A, but in some way acquired interests
thercin from others, he (s solivitor) will require :

(o} to peruse the relevant documents, (§) to be satis.

fied that any purchase money has been fully paid,
together with the stamp duty payable, and (¢} that the
- persons from whom B. acquired such interests were
“hkept at arm’s length.” having regard to- the fact
that at the time the interest was acquired B. was
acting in a fiduciary capacity-—t.e., as administrator of
the estate. In other words DVs solicitor contends
that C. does not possess a * clear certificate,”
the apt phrase used by the Chief Justice of Victoria
in Hosken v. Danalier (supra), C.in reply to the state-
ment of D.s solicitor that he (C.) cannot give a good
title could contend that, in his application for trans-
mission from B., he, as required by s 123 (2) of the
Land Transfer Act, 1915, defined the estate or interest
claimed by him as being the fed simple beneficially
owned by B. and that accordingly the transmission
registered on such application transmitted. the estate
or interest so claimed (5. 124 of the Land Transfer
Act) and not merely the estate ot interest of B. as
administrator of A’s estate. DUs solicitor would almost
certainly not accept such & contention, and C. might then
seek to prove payment of all funeral and testamentary
expenses, debts and death duties. in connection with

to use .

Als estate.  To passing, it may be pointed. out thab
this task would be impossible if A. left a will and land
devised by it had been transferred to the devisee
subject to the mortgage thereon at A’s death. C. must
satisfy 1D.s solicitor that he has a power of sale (or
leasing, as the case may be). B., if alive, could, as
administrator of Aw estate, sell the land- only with
the consent of the Court, the debts, &c., having been
paid 1 {30 7' of the Administration Act, 1908, If the
case came under the Amendment Act, 1944, B. as
administrator; conld not sell the land as his ondy duty
would be to transfer it to the person benefivially entitled
thereto) (L, ax executor or administrator of B.'s estate,
could not point to any authority giving him power to
sell Lund  belonging to Als ostate and would again
have to contend that he ‘wus selling (or leasing) the land
as exécutor or adniinistrator of B., the person bene-
fictally entitled thereto, though B, was on the title only -
as administrator of A, This contention might be - well
founded, but 1most legal practitioners would almost
vertainly endeavour to aveid having to put it forward.
Onr correspondent in his communication says,
But i it nota faet, thar when the lega) personal representative
i# also the zele beneficiary, he shonld not purport to transfer
the land to himeelf”  Does he not still hold the land i oa
represeptative eapucity gue executor and strictly speaking
there is nothing to transter?
ife then cites the two Victorian cases.  The answer to.
each question should, i is submitted, he *~ No.” The
position, rather, is that the land shounld in all cases be
transferred to the person beneficially eatitled, even if

Chie ds the exeoutor or administrator of the estate and

that, -on such transfer, the registered proprietor wilk
not be a person holding title in a represeiitative capacity
and his exeentor or administrator will not be concerned
with the derivalion of his title,  Our correspondent’s
letter speaks of o transfer of the land subject to the
mortgage theroover ab the owner’s death.  On the -
transfer of the mortgaged lands to the beneficiary
entitled thereto in the estate, the mortgagee could
enforce his claim to repayment of the morigage debt
by action against the mortgagor, or, if the deceased
owner -was the mortgagor, then against his executor
or administrator, provided, of course, the. latter had
other asscls available, or which ought &0 be available,
for paveent of the mortgage debt.  Moreover, if any
such assets had heen travsferred to a beneficiary, the
mortgagee could follow them inte the beneficlary’s
hands. ¥t would appear therefore that the mortgagee
would not sustain any damage by the mere transfer
by the administrator of the land to himself subjeet to
the mortgage. - The mortgagee could  enforce his
claim by sale of the land, and, if the deceased owner
wis the mortgagor, by action against the administrator,

-but in the latter case only to the extent that assets are

available or ought to be availauble for payment of the
mortgage debt,  Our correspondent’s. final statement
that " The object in registration of such u transfer is -
to save the necessity for. letters of administration de
bunis non, should the legal personal representutive die -
intestate 7 is hardly correct, Such-object is really to
keep the title of the land clear of anything which may
hamper dealings with the land and lead to requisitions
-as to fitle in such dealings. - The object is to have a
* glear certificate 77 of title. ' o

In a case where the deceased owner of the mortgaged
land was not the mortgagor, the mortgagee could not
claim from the mortgagor any . deficiency between the
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amount realised by a sale of the land aond the wmount -

of the mortgage debt unless he protected himself by
giving to the mortgagor the notice required by s. 3 (5)
of the Property Law Amendment Act, 1939. The
administrator of the deceased owner of the land would
have to indemnify the mortgagor and pay the deficiency,
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if the cstate had assets available in due course of -
administration for sueh payment: s 83 of the Land
Transfer  Act, 1915, Moreover the mortgagee could
take a transfer from the mortgagor of the benefit of
the implied covenant contained in that section and
could then Himself sue the administrator.

NEW ZEALAND LAW SOCIETY.

Council Meeting

State Advances Corporation—Signing Releases of Morigages.—-
The Hamilton Bociety wrote ag follows 1— .

“ The Council of this Society have asked me to write to
you and request that the State Advances Corporation be
approached with a view to securing the authority for its
Hamilton representatives to sign releases of mortgage in the
same way hd is at present done by the Distriet Public Trustee.
The present procadure whereby releases have to be sent to
Wellington for signature results in lengthy delays.”

Mr. Tanner stated that the long delays caused by the present
practice of sending the documents to Wellington resulted in
unnecessary inconvenience.  Some of the members referred to
similar difticulties in other distvicts. It was resolved that a
letter should be sent to the State Advances Corperation asking
if. arrangements could be made for itz Dranch represeutatives
to sign the necessary documents similar to the existing arrange-
ments adopted by the Public Trust Office,

Trustee Act. - The Secretary drew attention to the fact that
the “Trustee Amendinent Bill included in Clauses 4 and 3, the
provision recomnmended by the Hawke s Bay Society last year
and approved by the Conveyancing Committee and the Council
of the New Zealond Soviety.  The recommendation had been
forwardad te the Lew Revision Committee.  Further sugges-
tions 1nade by the Bocicty in this eonnection had been approved
and it was hoped that these would be enacted in the Statutes
Amendment Act, 1946,

Land Transfer Amendment Act, 1939, s. 4—~The following
letter was received from Wellington for the consideration of
the New Zealand Council -

*Section 4 of the Land Transter Amendment Act, 1959,
authorizes the extension of the term of a lease by
* Memorandwn,  somewhat similar to a Memoruwndum of
Variation of a inortgage. Subsection 3 suthorizes varia-
tion of the terms of the lease by the *memorandum of
extension.” It appears, therefore. that the terros of a lease
cannot be varied.by °memorandum ’ unless the termi of the
lease is, by the same instrument, extended. if voly for one
day.

“We suggest that an endeavour be made to obtair legislation
amending the section so as to make it authorize any variation
of lease. Provision could be included that a wariation of
rent must comply with the - appropriate provisions of the
Land Sales Act.

“This master now arises in connection with leasing operations
of a certain corporeticn which is a * public body ’ for leasing
purposes,  This corporation bas granted a considerable
pumber of perpetually renewable building leases st ground
rents. - Recently the corporstion decided, by resolution, o
grant variations of certain terms of the leases to such lessees
as roquired it. with the object of facilitating mortgaging of
the leaselold estate.  Tle first of these cases has now arisen.
anel the prospeetive wortgagee rnturally requires that the
amended terms be actually fucorporated in the registered
lesse of which mortgage is to be taken.”

On the motion of the Vire-President. it was decided to forwaril
the letter to the Law Revision Corunitree.

LAND SALES COURT.

No. 92,—R, To M.
stba— Value—FResvdentiol  or
Comnereil  Site—

Urban . Lond--Proposed  Factory
Commercial  Area—Potentiality  Velue as
Proper Bagis of Valuaiion.

Appeal by the owner of some 22 acres of freehold land on the
main Auckland-Rotorua highway just outside the borough
boundary of Rotorua. The appenl related to a sale of approxi-
mately 4 acres of this land to the trustee for & company called
California Productions (N.Z.), Ltd. The company was stated
to bave s capital of £32,000 and to have been formed for the
purpose of erecting a modern factory at a cost of not less than

£40,000 for the production of women's apparel on the site in.

guestion. The choice of Rotorna as the site for the company’s
activitios was said to have been made in pursuance of the Govern-
ment’s policy of decentralisation of industry, and by reason,
in particular, of the supply of female labour which was
cexpected to-ba available in the Rotorua district, It ‘was
claimed by the vendor, and confirmed by & director of the pur-

Summary of Judgments.

“available within or close to the borough.

The summarized judgments of the Land Sales Court, which appear as under, wre published for the general informa.
tion and assistance of practitioners. They are not intended to be treated as report: of judgments binding on the Gourt
in future applications, each one of which must be considered on its own particular facis.
conclusions in any one appeal may, howaver, be found to be of use as a guide to the presentation of a future appeal, and
as an indication of the Csurt’s method of considering and determining values,

The reasons for the Court’s

vhusing colnpany, thot the site in guestion had msny advantages
whick rendered it particularly desttablo for the company's
purposes.  Stress wis Jaid on the fect that a considerabls
proportion of the land in Rotorun is Nativo land or s held on
leaschold teuure, and that few suitable lactory sites wers
) Tt was shown that
a town-plunning schems lhac recensly been adopted under
which an area of land in the borough hwd been woned ter w-
dustrial purposes, but the compans’s reproseutative claioed
that he had been unable to find a site with adventages com-
parable to the land now under consideration in the zoned ares.
The price agreed upon by the parties was £600 an acre, ot a total
of £2,560.  The principal matter in dispute before the Com-
mittee and on appeal was whether the land should be valued as-
a residential or conunercial area. The Crown valuation of
£1,200 was accepted as being the true value of the land in
Decernber, 1942, for residential purposes. . The appellant con-
tended that .the property should be valued as a commercial
gite, and thas, as such, the sale price should be approved. The
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Committee considered that the property should be valued on
a residenitinl basis, and granted its consent subject to a reduction
of the price to £1.200.

The evidence und argument before the Court followed the
sune pattern as befere the Comunittee. Evidence was called
to show that the establishment of industries in Rotorua should
be oncouraged, and that this woulil be made possible only if
commercial concerns were permitted to buy the land which they
dosired at prices sufficiently attractive to encourage vendors
to sell.
practies in Hotorua for land required for commercial purposes
Sto be bought and sold at mueh grenter prices than the sano
land would compnl for residential  puarposes, and,  indeed,
the general view of the appellunt’™ witiesses appenced to be that,
immediately it could be shown thet o particular piece of land
was required for comnercinl wse, its value, a8 compared with
residential sites in the sqine vicinity, would be spproximatoly
doubled.  In pursuance of his theary, the appellant’s witnesses,
while accepting the Crown's vahwmtion of the land in question
at approximately ¥300 per acre for residential purposes, claimed
that its value on » sale to g cominercial company for factory
purposes showid preperly be awsessed at £600 per acre. No
reason was offered for the precise amount of the increase in
value, save the general proposition that comnmercial land is worth
approximately twice the value of similar residential lund.

The Court {per Archer, oJ.) said: “"The Court is nnable to
accept the contention that o single piece of land can, for the
purposex of the Land Sales Act. have twe distinet and witdely
differing values, dependent upon the use to which the land is
proposed to be put by the purchaser. It is, of course, well
recognized that land.-may be classified in various ways, and that
its classification inay be an important factor in assessing value,
but the proper classification of land depends upon :its own
inherent characteristics, and not upon the intentions of a par-
ticular purcheser. The 22 acres of which the land now sold
forms & part has been used, up to the present time, only as
farm land, and, as such, its value would probably be noe more
than £80 per acre. A portion of the jand, however, would ne
doubt have been suitable, even in 1842, for subdivision into
residential sites, and for that purpose might have realised
£300 an acre. It is also quite clear that the land now sold has
“many adventages for such a fuctory as is proposed to be erectad,
and it is guite suitable for a commercial site.  We cunnot agree,
however, that the land can have three different values according
to whether it is being purchased by a farmer, by a speculative
builder or by a cormunercial concern. It has frequently been
said that a vendor is entitled to be paid, and to be allowed
under the Act to receive, the full value of his land, including
any sum by which the value of the land iz increased by any
potentiality pertaining to it. In accordance with this principle,
the present property is admitted by the Crown to have & value
far in excess of its value as farin land, by virtue of its potentislity
for residentisl purposes, and it may well be that it has soe
further value by reasou. of its potentinlity for rommercial pur-
poses, but whatever value is arrived at after o due considera-
tien of ull the potentialities affecting the land is its value for
all purpeses under the Land Bales Act, and s not to be ineredsed
or reduced beeause a particular purcheser may intend o use the
lund in o purticular manner, i

Y Frome o general consideration of their evidence, we are
sutisfied that the appellant’s witnesses, in valuing the land at
£GH0 per acre, were guided almost eutirely by the fact that the
purchasing company had offered that sum for the land and
claimed it to be worth that sum for its particular purposes.
They did not deny that, until the purchasing conpany becamo
interested i secking o site at Rotorus, they would have valued
this land as residential land, but they eluimed that, immediately
it was selected by the purchssing company as a site for its

factory, its character chunged from residentisl to consmercisl

land, and its value wus inereascd sccordingly by approxiniately
106 per cent. This contention is bused upon the fallacy that
the land iy 1o be valued by reference to the wse to which it s to
be put by the purcheser. What bas to be valued, however, is
the land, in its condition, and with all its charscteristics and
potentinkities, at or inmediately prior to the sale. That, and
that ouly, ix what the vendor hud to soll, and in fuct sold, in
the present transaction. The fuct that the purch&sing vornpany
desireg to buy the Jund for commercial purposes may properly
be acrepted ws evidenoe thut the property had & potential value
as g commereiul site, but the amount which the purchaser is
prepared to pay should not, in our cpinion, be sccepted ws o
messure of the value of that potentiality. As was stated in
No. 23~-L. Trustees lo B, [1942] N.ZL.K, 772, # iz the
possibilities, of the land, and not -5 realized possibilities, that
must be taken inte mccount. We. are of opinion that the
proper course to be followed is to sscertain the value of the

The opinion was expressed that it wes a recogmized

. dential .purposes at £1,200.

land. including any potentislity which it wight possess, either
for vesidential or for commercial development, as at the erucial
date, December 15, 1942, subject to any udjustment in the
bagic valae which may be necessary by rtesson of changed
circumstances since 1942, in arder to arrive at a- fir value
between the parties.  As was indicatod by the Court in In re
A Sale, 5. to A, Bros, Ltd, {To be reported), we nre of opinion
that we should have rogard to a change since 642 in the
nature or extent of ‘o potentiulity - which affects the kand,
and in this category we inchude-such s change of  elrcuni-
starees g5 05 credted by the cessation of the war and the adop-
tion by the Government of a policy of Jdeeentralisation, which
may bave the effect of increasing the demand for -suitable com-
mereinl sitos in sueht tewns as Roborue, The pacticular desives
vr requirements of the purchaser, insofur us they are personal
to the purchaser. sad do not affect the land. ss such, must, in
cur opinion. be disregarded.

“luapplying the foregoing priveiples to the property uow
unsder consideration, we find, upon the evidence,. that the area
in question is one of the few freehnld sites in Rotorus and
district which are suitable for the sstablishment of o large fantory.
Assuning, therefore, that the present demand for factory
sites i secondary centres existed in 1942, but disrogarding the
particular reguirements of the purchasing compsny, wa uie of
opirion that the vendor in 1942 would have been justified in
expecting 1o realize for the property new sold something in
exvess of its value as farm land or us residential land, by reason
of the {ket that it bad some potential value as a commercial site,
The nas
potentislity, is o matter of some diffieulty, particularly as none
of the valuers wag able to give the Court much assistance in
this respect. We are of opinion, however, that & proper basis -
for valuation is to essess the value of the land for residential
jurposes by comparison with sales of sections ‘in the vicinity, ..
and then to add a reascnable sum- to represent its added
potential value for commercial purposes. ~As to residential
value, the evidence of the Crown Valuer was unchallenged, and -
the Court therefore -accepts his valusticn of the land for resi-
In suppori- of his claim to .o
substantial sum for commerciel potentiality, the appellant -
claimed that the property had particular advantages by virtus-
of its ares. its shape, ita freshold tenure, its being on the main’
highway, its lying to the sun, its water mapply, and its access-
ibility %o an svailable supply ot labour, The Conart agrees
that in all these respects the property iz very suitable for a
factory site, though rmany of these advuntages are no doubt
possessed to an equal degree by -other-land. It does seem to be
clesr, however, that a purchaser seeking such a site might
well have difficulty in securing. another freeliold property of
similar area with the ready access and advertising value which
this gection derives from its lengthy frontage to the nain high-
way. TFor these ressons, the vendor would huve been justified
in believing that. if and when a substantial factory came to be
cstablished: in Rotarua, his land might well appeal to the pro-
mnoters s a desirable factory site.  Our real concern, however,
is to estimate how omelr in excess of the residential vajus it
wonld be ressonable for the vendor te ask, and for a pur-
chuser to pay, by reason of this commereial potentiality, over
aud above the admitted value of the land as residential lapd,
We tlo not think that the appellant’s valuers seriously helieved
that any large sum ever and above the residential value woulit
have besn puid by any purchaser by reason of the potentinlity

©in guestion, until such time as the present offer wax pending.

In other words, the pogsibility that the land might be raguired
for industrist purposes was of little monetary value unsil sach
time as it became o roslized possibility, by virtue of the present
purchaser’s decision to acquire the property,

*We are satisfied that such & potentisl value as this must!
e assemed In every case by reference to the purtimilar cireum-
stances of the case, and that it is impossible to arrive at a fornyila,
for determining the degree orn the value of 4 potentiality. It°
should be possible, however, for valuers. from their knowledgs
and: experience, fo arrive at a sound judgroent as to the hided.
value conferred by ‘a potentiality, and therefore to he of von:
sidersble assistance to Commitiees amd to the Court when a
question of potentinl value has to be considered.
case, we are of opinion that the amount which can properly
be added to what has been called the residential value of this
and by reasou of the possthility of its being required for com-
mercial purposes is comparatively small, and that by no process
of reasoning can a valiation of the land, for the purposes of the
Land Sales Act, at £600 per scre be justified..  After careful
consideration of the evidence, the Court'ig of opinion that the
bagic valus should have been fixed at £1,400. "The appeal
will therefore be allowed, and consent. will be granted to the

“sale on condition that the price iz rednced. to £1,400 accordingly.”

sinent of the total value of the land, including this. -

In the present . :
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WELLINGTON BAR DINNER.

Annual Funetion Kesumed. -

The Wellington Law Sgeiety recently held its first post-war
Bur Dinner. an annuaal- function that had. unfortunately. te
be postponed until bappler times. There was a large attendance
of memnbers of the profession, aud Palmerston Novth and the
country districts were well representod,

The Chief . Justice, the Hou, M. I O Leary; and Myl Jastiee
Blair, Mr. Justice Kewnedy, and Mr, Justice Callan,. wers
guests of the Society. Other gnests. were the local Magistrares.
Massrs, W. F.ostileell, A M. Goulding, and M. J. Thompsus,
the senior Magiatrate. Mr. Stout, Deing unehble  be prosett,

There was only ong toast, ~ The Judiclary,” apart frum the
Loyal Toast. i

“THE Jupiclary,”

The Dresident of the Wellington District Law Society, Mr.
W. P. Shorland, in propesing the toast of “ The Judiciary,”
said that this year the privilege and the pleasure of proposing
the tosst of the evening had fallen to his lot, and he hoped in
some measure to enjoy himself in fulfilling his task. He
continued ;

* Being conscious of the fact shiet T would speak in & repre-
sentative capacity, and realizing that the various comments
I had heard from time to time [rom practitioners—mainly
unsuccessiul practitioners-—in the robivg-room of the Supreme
Court, and in the solicitors’ room of the Magistrates' Court.
would not be opinions teuly reflecting the considered opinions
of the profession on the delicate matter of the Judiciary, I
felt that, for the purposss of propesing this tosst, it was oniy
proper that 1 should consult various mentbers of the profession;
amd gain what assistance | could from them. I hoped thas
one or other woutld prepare the speech that 1 would deliver,

*Hesults were somewhat like this. 1 fiest consulted an
eminent King's Counsel. He had just completed o ense in the
Court of Appeal where he had had n vun which was uot quite
up to his expectations. At all events, he made it clear to me
that he would reserve his opinion on the Judges as & whole.
and on some Judges in particalar, until he had received the
tocision, © 1 went on my weary way and comsulted another
King's Counsel.  He confessed that ' - was a little interested
in politics, and his coraplaint was th.. in travelling from one
end of New Zenland to the other, he could not find a single
Judge or Magistrate who would take an interest in polisics.
[ next came seruss one of our faimeus jury-advocates and thought,
* Here is the man o help e’ His reaction was entirely cordial.
e ook i bto bis offive, and fro bis seeret drawer, vontaining
addeesses 4o (he jury. he extracted the addreess for the pastien-
larly respectable infurcd plaintitf.  We seanned i together ;
and [ thonght., " 'This is the very thing.) but he took @ back
into his hands and replaced it with the others in the drawer,
saying. ' It iz too good. 1t would be the end of judicial modesty
for twenty-five years if you put that over’ I went on and
cane across 4 very eminent and good-nattired Dractitioner of
thig city. [ put the matter to him. To my horror. the moment
he knew the object of my visit be went to his lurge colleetion
of bills of indictment and went through them hurriedly. He
then suid : * Charge them collectively !” T do submit to their
I%Onoura and -to their Worships that that opinion disclosed no
offence.

T Qur tribute to-ight is s sincere tribute to. the probity,
the great ability, and the energy of vur Judges and- Mugistrates,
who so worthily uphold the traditions of our Courts and the
administration of justice.”

The speaker went on to say that the mewbers of the profession
for whomn he spoke were honoured and delighted to have with
them that evening His Honour the Chief Justice, their Honours
Mr. Justice Blair, Mr. Justive Kennedy, and Mr. Justice Callan,
and their Worships Mr, Stilwell, Mr. Goulding, and Mr.
Thompeon,  They were delighted to hwsve them present to
hear vhe profession’s tribute to the worthy manner in which
they had upheld the traditions of the Courts and the administra-
tion of justice during their term of office.-

*(1938) 14 New Zratanp Law Jounsar 148.)

Tue CHier JUsTICE.

*We are doubly pleased to have with us to-night Bis Hewn
the Chief Justice,” Mr., Shorland contiuned, ** first and primariiy,
‘because his presence kives ug the cecasion thas we wish collec-
tively to havo to express to hita our respective congratulations
on his appointment to the high office of Chief Justice. our best
wishes for a long and happy term of office, and our confidence
that his-term of office will ba 4 sveeessful one.  Furthermore.
woe are glad of the seession this gathering -ofords to give him
the sincere thanks which s no los than is due for the great
services that hie rendered owr profession during the time he
was at the Bar. as President of the New Zesland Law Society,
as President of the Wallington Law Society, snd, for many vears
before that, as & member of the Council of that body, His
Honour the Chief Justice has throughout the years of his pro-

" fessional life serveéd well the interests of the profession. and we

record our sincere thariks for his work in that bohalf.

* His Honour's position at the Bar, an eminent King's Coursel
and one of cur great advocates, coupled with the fact that he
was the chosen President of somie yearsy’ standing of the New
Zesland Law Seciety, and, therefore. the chosen head of our
profession, made it I no way unexpected that he was called
to the high office of Chief Justice. IHis Honour carries to that
office the falents and the learning and the experience which
carried him to the position at the Bar svhich he held at the
time of his appointment. He carries to that office a reputa-
tion at the Bar for great fuirness. fairness even in the heat of
advocacy—a reputation that was second to none—and hie goes
from us to his high office leaving with nus the confidence that
justice will always be done. It Is our view that a good
relationship between .the Bar and the Bench is in the best
interests of justice. Tt is our good fortune to have had that
relationship for as loug »s [ can remember.  [is Honour's -
practive ut the Bar was chartacterized by that fuirness to which
L have referred, and we know, and look lorward with certain
knowledge to the fact, that our good relutionship with the
Beneh will not onty be maintained, but will prosper.

“It is.perhaps not inappropriate to mention that at the
Law dinner oh the occasion of the Dominion Legal Conference,
in Christchureh, His Honour proposed the toast with which 1
am tealing ab the present moment. In the course of his
excellent speech, he disclosed the fact thal he was thinking of
writing a book. The title of the book was to be * Advive to
Judges.” I have no doubt that His Honowr has written the. -
book. The profession wers in unanimous agrecmens with the
principles which he disclosed in that speceb. and which he
assured N were o g intu dhe ook, Any m wisbing e
reand those principles will Ffind theny recorded in the Law
Joussant o

 We are prowl ol our Judiciary. We are prowed of ane
Chief Justice.  Wo are prowd ol the honour he has brought
to this city, to this Socicty. and to our profession, i obtalning
the highest prize epen to the profession in New Zoaland, .

“ We are proud of owr Judiciary i wnd, in honouring this
toast to-night, oar minds go back to the past, aad we liek .
with the present Bench the names of great Jueges of the past,
who, by their probity, Industry, courage, and greab learning.
built and maintained for us the tradition and reputation enjoyed
by gur Courts. [ can pay to the present Bench nu greater
compliment than this: that we say of them that they are worthy
of the preat Judges of the pest.”

After the toast had been honoured, His Honour the Chief
Justice, on rising to reply, was most enthusiastically veceived,

THE CHIEF JUSTICE'S REPLY.

The Chief Justice thanked Mz, Sherland on bebalf of the
members of the Supreme Court Bench who were present, and
on behalf of the Magistrates, for his toast of * The Judiciary,”
a toast which the President had given in pleasant and graceful,
but, so far as His Honour himsell was concerned, too flattering,
terms.

 Like Mr. Shorlend, 1 havé been wyrried o little as to what
I would say on this oecasion,” the Chief Tustico proceeded.
** He apparently bad some good friends to whom he could turn.
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for ald in preparing what he bud to say. 1 have had no sueh
assistance, I have mentioned during the last few days on more
than one cecasion to my brother Judges that [ had to reply
to this toast.  One of them av once said, ° Are we expectod to
say  anything? © I wsaid. " No, upparult.lv not. It is left
for me.” That soon went around, and, since then, my brethren
have seemed to think it it was a good joke that T would have to
bear and take the full responsibility. and shoulder the whole
burden, of replying on behaif of the Judiciary.

*Well, now, Mr. Shorland, as 1 said, like you 1 was a little
worried about what I had to sav. On recolle ting, I find thas.
on all cecagions on which [ have had to spoak at gatherings
af this kined, T have always hiad the task of proposing the toast
of some person or somebady, and ot replving.  § lave realized
during the last few davs, in the few minutes that 1 have had
to think of what 1 should say, that it s a very difficult thing
replying to a tosst,  When yvou are proposing a toast, vou have
the whole field before you. You can be pleasant or un.
pleasant, or you can be hunnorous—or, rather, atteinpt to be
humourons —or serfous. Your audicnce has just gob wo take
what you give. and the persoin whe les got to reply has to do
the best he can with the material put bofore him. So [ thought
that T would get some asgistanee frone lawe journals, which,

I orecollected. gave vou some assistiaces of this kind @ oand L
remembered tlmt in the English Las Jewrpead 1 bad seen this
written about proposing the toast of the Judiciary @

As o barrtter, meeting wodudge i the stroet, sutamatioally
rajses hix hat 1 as the good eitizen. on the first stroke or bar
of the National Anthenu jumps or struggles to hos feet, “so
upon every one of the mutitwlinous orcasions when ' The
Judges ” or " The Judiciery © s the subject of a toust the
same speech s delivered ; being words and phireses of un-
adulterated and indiscriminating eulogy, and thenksgiving
in superlatives, The words used in private conversation are,
in relation to the Judges, diseriminating, truthful and often
harsh ; but always on the public occasions not only our
judicial system but all our Judges are marvellous; the very
least of them is at an altitude to whirh the best of nations
(other then British) might aspire but could never achieve,

I felt . sure. too, that Mr. Shorland would say somsthing
about my elevation and malke some complimentary remarks
about me, so [ thought of something else I had seen, and turned
up this in an American biography :

The public liked to insist on keeping their Judges symbols
of the mechanical perfection which life did not vouchsafe to
laymen., They never stopped to wonder how the bhrief
ceremony of induction could endow the incumbent with that
perfection.

Then T expected that Mr. Shorland would give the usual speech
of adulation. -
the recognized lines., but whatever he has said concerning us
I accept with the greatest plessure and enthusiasm for my
brethren and for the Mugistrates, I cannot accept it for myself,
After all, I am only two months old as a Judpe, I have the
disabilities anedl disadvantages of the newly-appointed.  They,
of course, are tried, and we know of their qualities and, 1 was
guing to say. their defects : "bub acrording to this writer they
have none—at least, none in public. However, 1 cannot refrain
for a moment from thmiung of some of the qualities of some of
my brethren who are lwere to-night. I will start with the
senior, who has been on the Bench since 1928, We know he
is an excellent Judge. but perhaps you would agree with me
that he is a misplaced plumber or engineer. 1 think that, if.
when he was at College, they had had carcer masters, he would
not, over the last seventeen or eighteen years, have been work-
ing his life out for a rmere £2,000 a yesar. He would 10t to-day
he scanning the daily papers to see if our masters will atlow
us to have another £250. His career master would have put
hitn into business as a contractor in a large way, and by this
time he would have retired with a fortune. after having built, say,
the Sydney Bridge or a hathing-platform at Day’s Bay.

“ Judge Callan has been enjoving this, but Lam ecoming to hing.
We all know him.  He'is the silent Judge, a strong silent Judge.
You get no jokes from him on the Bench, no quips, nothmu
that i1s news for the daily papers. In contrust to the strong
silent Mr, Justice Callan, T wold have you remember the other
Judge who is present, the jaunty, speightly, garrulous M.
Justice Kennedly.

“ It rnight be vnly speculation, but [ am conceited enough
to -think that some legzﬂl eyes are on rue. They are wundermg,
whether 1 will make a good Judge or a sound Ju(ige. There is

tullc a8 to how the new Chief Justice got on in his first cases.
A week or so after I was sworn in, I took 4 siccession of jury

I am pleased to see that he has not guite followed -

cagser. and I think T must have done protty well, because M
Sohin O'8hea called on me and told me 1 did, . Dor’s mrsunder-
stand me. I was not perfect. He gave me a tip or twao.
As ¥ say. for the moment T amn the subject of speculation aml
anticipation, and it will be at some dinner in the future that ohoe
of my brethren will be able to put belore you my qualitics,
defects or whatever you like to eall such as T have wentioned.

* But., gentlemen, passing from the facetious or semi-facetious,
Iwould say this-~truthfully and in all sincority—that the metn-
bers of the Bench at the present time, no less thau rembers
of the DBeneh in she past. appreciete the imporfance of the
office they hold. the honour that attaches to it, and the solemn
nuthority and duty that are entrusted to them to hold the
weales of justice fairly between man and man and bhetween rualer
and subject, They reslize that they must be feavless and upright,
They kuoew. too, that they must have digoity, Perhaps. as Mr,
Justive Oliver Wendel Flolmoes said, llit'v wust bave dignity,
but not too ouch.s We in New Fealand bave preat lepal tead:
sions, . We have o grest line of Jaudges ta follow. Judges whose
wark and prestige. shonld be, and is; e guide to those who have
followed them.

= Hpeaking ugai of the preset Boneh, L would like to take this
npportanity nf saving to youw, amongst whom until se ]‘L’N'L‘[}ﬂ)
1 was A membaern, l‘.nw much T have appresiatod the kindness
of the present mwmbers of the Bench to me. The transition
fram being a member of the Bar to being an encumbent
of the Benel s preat one. The transition from appearing at
the Bar of the Conet of Appeal as counsel o that ol sppearing
as the presiding iember of the Court might be a little emibar-
rassing, aned certainly s something of a steain. but., so far as
Lo concerned, the strain has been lessened Dy the weleome uid
help 1 have received wnd by the expressions. of loyalty to me
from the patisne Judges. - By placing at my disposal their experi-
enca, thelr knowledge of precedent sud of the past, they havo
certainly eased iy position, lessened awy embarrassment, and
certainly lessencd the strain of passing from the Bar to the
Benreh, I take this opporte aty of stating how much .1 have
appreciated -it, and L feel aircady that we will be a {riendly -
and industricus band, and, that beiny so. I have no doubt
that our duties will be carried out to the satisfaction of the
Bar and of the public generally.

* As to the Magistrates, T do not want te forget fhem, and I .
thank you on their behwlf, If T am permitted, I -would like
tn say something later, in lighter vein. about the Magistrates .
we have had in Wellington, Over the whole of my experience,
we- have had an excellent lot of Magistrutes presiding here,
men of ability, judicially-minded, and at the same time men
that we could look upon and associate with as friends. At times,
as a Judge, one hag to review the decisions of Magistrates. - At~
tirmnes, they have to be differed from. But I have no doubt
that, if L have to overrile a Magistrate, I will he able to do it
with the samc delicacy and astuteness as ‘that - with  which
a Judge differs from one of his brethren, or:is a party to over-
ruling in the Court of Appeal a hrother Judge. :

“Mr. Shorland has spoken of the relationship of Beneh and
Bar. A good relationship is ossential.  There iy a rosponsis
bility on both sides, and there should beinutual trast.” Fhe
Beneh iz entitied $o.expecy from the Bar respect, help and
candour. Logually, the Bar is entitled to veceive from the Bench
help and consideration and courtesy, and, if these mutusl
requirements are observed (and Lam sure they ever will be in
New Zealand), then, as 1 hwmve said, justice will run. smouthly
and efficiently. . :

“ That is all I have to say in serious or semi-serious vein, but,
as this is the first cecasion since J became Chief Justico that L
have met you amongst whorm L was so recently al member,
and as, in the future, to some extent, our paths’ inevitably
diverge a little {not thut L want it to be so, but 1 cun soo alvoady
that the isolation is beginning wo be Impowﬂd upon me ;L heve
seen ono or two old fricnds hurrying round the vorner on sy
approach), and as [ know that esrtadn renuncistions ace unob
only becoming but are necessary, indeed they are lmporative,
I would like on this oceasion, 1F L have thine, to recolloct some
of the past and L fecl L would be better able to du it if 1 could -
assime from now on, this evening, that the Chief Justice has
gone ho.m,, and thuf- Humphrey O'lwary has stayod bchmri
with you.

His Hougur thea u:}tcrtuihud the "g&thcriug witl  svie
bumorous stories of practitioners of his early days in the pro-
fession in Wellington, as well as with some amusing incidents in
the Courts in those days.

The gathering was a very happy oné, ahd was 2 most successiul
inauguration of & new series of those annual dinners for whxch
the W ellington - Society has always been rencwned.
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AN AMERICAN SERVICEMAN’S DIVORCE

“Divorce granted thhuut WLte 5 Knowledge,

From time to time we hear of New Zealamd wives of United
States servicemen learning of decrees of divorce having been
granted agninst them, at the suit of the husbands, before thev
kunew that sich procesdings were even contewmplated.

The Jouvrxar has been favoured by Messta. Brassington and
Gough, of Christehurch, with the facts of one such pase, As
they obtained the views of the Iudgc, who granted the decree,
and as the question ol the maintenance of the child of the
marriage, born and living in. New Zealaud, is raised, the favts
and the Judge's:letter are published for the information and
agsistance of wny | ractiticner having a similar problem hefore
hitn. It must be borne in mind, however, that divoree law
and practice vary considerably in the State jurisdictions through-
out the United States.

In 1943, A B.. a spinster, was married to X.Y.. a member of
the Dmter} States Marine Corps at Wellington in New Zealand.
X.Y., soon after the marriage took place, was posted to his
unit in the Pucific Zone, and later returned direct o the United
States. A.B. never saw X.Y. again. After X.Y. returned tc
the United States. he spent.some lesve at his parents’ home
in-San Francisco: and then, Iater {still a5 a mewber of the U.8
Marine Corps), he took up residence ir the State of Nevada.
There he consulted the Distriet Attomev with reference to
obtaining a divoree from AB. In August, 1945, A.B. received
a letter from the Districs Autarney stating thut he had been
retamed by X.Y. for the diveree action and he was informed
by X that A.B. had been advised of * the extraordinary
d(}meqtio situation  with which XN.Y. is now confronted.”
Acc ordmgl\ the District Attorney enclosed o form of appearance
and waiver for her consideration. After X.Y.'s departure from
New Zenland, a child had heen born to the parties.

Subzequently to the roceipt of the letéer from the Disgrict
Attorney. A.B. received a& summons from the Fifth Judicial
District Court of the State of Nevada, together with a complaing
afleging - ** that X.¥. had been more than six weeks resident
in the ‘\tate of Nevada, and intended to make his home in the
said State.”” Also that there hud been extreme aruelty ** in that
defendant has been guilty of extreme cruelty towards the
plaintiff, entirely mentel i its nature,
plaintiff grest mental anguish, and which therefore seriously
affected his health.” DN.Y., as plaintiff, therefore prayed ‘the
judgment of the €ourt for divorce and for custody of the ehild
of the marriage to be granted to the defendant: also that the
plaintiff pay to the defendant the sum of $30 per month towards
the child’s support. The summons and complsint were
served upon AB. as defendant by registerad post.

A.B.¢ solicitors, voncerned with obtaining for her, if possible,
adeqguate maintenasnee for the child of the rnarriage, endenvoured
to explore all possible avenues of getting before the {ourt.
but were unsuccessful incdoimg 5o, On Octoher 27, 1045 (the
sununons wus dated at Nevads on Awgust 22, 1945, and was

-

RULES AND

Agrieultural Workers Wage-fixation Order, 1948. (Agricultural

Werkers Act, 1836.) No. 1946/183, )

Economie Stabilization Emergeney Regulations, 1942, Amend-
ment. No. 3, (Emergency Regulations Act, - 1939,  No.
1946/184,

Rotorua: Trout-fishing Reguiatwns, 1939, Amendment No. 4.
(Fisheries Acot, 1908.) No. 1946/185." '

Diplomatic Privileges {United Nations) Order, 1846. (Diplomatic
Privileg.'s Extension Act, 1945.) No. 1946/186.
Customs uty (Synthetie Substitutes) Order, 1946.

Act. W013.) No. 10946;3187.
Indusiry Licensing (Paua Shell} Notice, 1946.
eney Act, 1936.) No. 1946/188. . -
Social Security (Dental Benefits) Regulations, 1946.
Securi_ty ‘Act, 1038.) 1946/189.

Education Amending Regulations, 1948.
ancl War Legislation Act, 1917.)

(Customs
(Industry Effici.
(Social

(Bducation Act, 1914:
No. 1946/190.

which caused the -

sent by surface nmil), the Court-heard the action and pranted
the decree. A B s solicitors. at the suggestion of the Clerk
of the Court, wrote to the Trial Judge, raising the guestion of
enforcement of the maintenance order should it ever becerms
necessary. The Trial Judge was kind enough to reply, and thero
now follows the Tudge 5 reply -

State of Nevada .
Fifth Judicial District
Esmeralda, Miners]l and Nge
Coxmme%

W, P Hatrox,
Judge -

Tonepuah, Novada, May 6. 1846,
"r’leﬁ&:‘a Br‘aSSlngtor.—. 4& Gough,
Barristers and Solicitors,
Christchurch, \cw Zealand,
Gentlemen :
Re X.Y.». A.B.
I have this morning r(,cewed your
first inst.

My note book shows that the above case was heard at Hasw-
thorne on October .ZTth, 1943, and decree of divoree entered on
that date.

The decree provides tha.t the-defendant shall hm e the custody
of the child of the parties, although T surmise that there was an
wbsence of jurisdiction to cover the particular point, the child -
being -out of this country. It is alss required that plaintiff
shall pay-to defendant the sum of 830 per month for the support
of the child. That feature of the decree T would take to be
Ixinding.

Where the father, obhgahod under the decree to pay Quppot't
money. remains within the jurisdiction of the court, it is not
unusual to compel payment, If X.Y. shouid get behindhand
with the paymeuts, I wonld suggest that vou take the matter
up with Mr. Martin (. Evansen, sttornev at Hawthorne, wl ho is
also the District Attorney,

My notes indicate that the plainbiff tesvified that he a.rrned
in Hawthome July 11, 1945, with the inteation to remain
indefinitely. - - .

In Nevada. a non-resident of the State may be served by
publication lecally of the summons and the mailing of certified
copy of the complaint and copy of summons to the defendans,
ab her place of resicdence. Fhe court takes jurisdiction upon the
proef of such publication and mailing, dfter thirty days from the
dute of mmlmg, or from expiration of pubdicution whichever is
later.

On my visit to ‘Hawthorne this weok, T will arranga for-the
furnishing to vou of & copy of the docres.

egteemed letter of the -

Very truly vours,
Wor, I Harrex, Bristrict Judge.

REGULATIONS.

-Samoa Prisens and Constabulary Order, 1929, Amendment Na. 2.
{(Samos Act, 1921.} No. 1946/19E,

Samoa Land Regisiration Amendment Order, 1946.
Act, 1921.) No. 1046/192,

Samoa Sea -Carriage of Goods Order, 1946.
Goods Act, 1921) No. 19467193

Cook Islands Sea Carriage of Goods Order, 1946.

{Dumoa
{Ses, Larriage of

{Sea Carriage

of Goods Act, 1940, and Cook Islands Act, 19i5.) \o
19467194, _
Motor-spirits . Prices Regulatlons 1942, Amendment -No. 5.

(Maoter-spirits {Regulation of Prices) Act, 1933} No. 1946/195.
Passport Regulations, 1946. ' (Passports Act, 1946.) No. 1946/
196, :

Tobacco-growing Industry Regulations, 1945, Amendment No. 1.
{Tobacco-growing Industry Act, 1935.) No. 1946/197.

Magistrates’ Couris Fee Rules, 1946.  {Magistrates” Courts Act,
1928.) Wo. 1946,’198. : :



December 17, 1846

219

NEW ZEALAND LAW JOURNAL

IN YOUR ARMCHAIR—AND MINE.

By SCRIBLEX.

_Professional Parable.—With tiie approach of another
vear, Neriblex feels tnpelled to give some good advice.
having reached an age when he can no fonger set o bad
exatnple. Vo point a moral, rather that to adorn a tale,
he recalls for the benefit of voung practitioners a revent
‘version told to hint of Jonah and the whale. 1t scems
that Jonah became so agitated in the whale's belly
that he could not refrain from nervously pacing up and
down. Finally, the whale got angry and called out:
= Can't you stay still, Jonah, you're ruining my
digestion “It's ali very well for yvou to talk,” replied
Jomah. “If only vou'd kept your bIg mouth shut,
neither of us would be in this fix now.”” How many
times do we feel that something had much better been
left unasked or unsaid! Bui, as a character sagely
observed in one of Frederick Lonsdale’s comedies,
“Arent weall . . .17 :

Allotments and Savings.—Both in England and Aus-
tralia recently, Courts have affirmed the principle
- that a wife must account to her husband for hersavings
out of house-keeping moneys. Wynn-Parry, J., In
Re Sims had to consider the case of an Army reservist,
who, called up at the outbreak of war, had made a
voluntary weekiy allotinent to his wife in addition to
which she received the State’s contribution and the
compulsory basic allotment which he had to make.
Bhe also earned wages, but of these moneys—she
could not prove the exact source—there had been paid
instalments due under a hive-purchase agreement for
furniture and-a gas-stove : and the wife, after quarrelling
with and leaving her hushand, claimned the furniture as
hers. The object of the Army allowance, said Wynn-
Parry, J., to which the State contributed, was to
compensate both parties, but the hushand in particaler,
for the change in circumstances caused by his having
to cease to be a wage-earncr and to sevve In the Army
at what was agreed to be a comparatively low rate of
remuneration : and in his view the allowance was not
paid to the wife to spend on herself, but to enable her
to keep herself and the house going during the hushand’s
.absence. In the Australian case, the allotment moneys
were similar except that the hushand maintained that
his wvoluntary allotrnent was larger than necessary in
order that hisz wife might save while he was on active
service. On a summons under the Married -Women's
Property Act, it was held that, as the moneys had been
paid into the wife's account at » Commonwealth Savings
Banlk, there was a preswnption in the wife’s favour
which presumption the busband had rebutied by
showing that the money had heen accumulated for his
future usc : Fwing v. FKwing, (1946) 63 W.N. (N.8.W))
116. But the unkindest thrust of all has been reserved
for the frugal wife who got u cutlery set by saving
coupons given with packets of tea and was held to
have no title against-the husband as the supplier of the
tea-money : Shrupnel v. Shropnel, (1946) 20 So.Jo. 191.
It rather shakes one’s faith in the wisdom of Proverbs
(Ch. xxx1) : * The heart of her husband doth safely

trust in her so that he shall have no need.of prl]. ”?

above or

" have been derived from. the ~

The - Royal Prerogative.—The introduction of the
LCoinage Bill into the English House of Comimons
draws attention to the 0])})0\1&, views held by two
great Judges upon the point as to whether the H()val
Prerogati v extonds to the altering of the value of coin
below sterling value.  Siv "Matthew Hale
considered that it did not; Lord Coke disagreed. it
would seem that the King has unquestionably the right
to fix the denomination of coins, to determine their
design and issue them, and to declare that certain coin
(Whether‘ coined in England or elsewhere) should be
Iawfulty current.
money consisted of silver and gold, it'was not unsil
1672 that copper coins were rendered current. The word .-
*aterling 7 which our Court of Appeal in e Bueger's
case, [1936) N.Z.L.R. 511, found difficult. to-define,: -
and considered of un(crimn derlva.tlon 15, thouoht to
hdbterhnm . Who were
North German merchants, arriv 1rLg in fungidnd_ in the
13th Contury and fuorming a- “hansa ™ v gillh
modelled on those of the mbrcha,ut\ of Cologne. - Origin-

“ally the sterling was itself a coin-—a silver peunny of

which 240 wens to the ~ pound steriing:”” Those happy
days are not, unfortunately, here again. By s. 11
of the ()om&ge Act, 1870, the Crown still has the power
by proclamation to determine the- design and denomina-
tion of coins—the present proposed legl&l&tlon provid-

_ing. for cupro-nickel coins from’ threepence to haif-a-

crown. By the same Act, the Chancellor of the
Exchequer takes over the duties and rights of the Master
of the Mint, an office dating from the tlme of Edward 1,
and, like many ‘other offices of ecclesiastical origin,
containing its falr share of fat and juicy pcrqumtcs

‘Notes ' of Evidence.—When the Judicatuve A(,t was
passed in England in 1875, Bacon was one of the three
Vice-Char: eﬁors who were transferred 4o the Chancery.
Division. and kept their judictal title. A journaliss in
his early days, he reported “cases, and on the Bench

became distinguished for the facile’ and admnirable.

style of his judgments. His notes were often illustrated. -

with clever sketches. In one case 111 the Court of Appeal;
his complete notes were contained on a single sheet of
paper, and consisted only of a caricalure of the appellant,
accompanied by the comment : “This man is o Har.’
The late Evan Parry, who had practised at the English

m before coming to New Zealand, used to tell a story
of “Pops ™ Hew1tt, w near-sighted Magistrate much

‘liked on the West Coast for his’ homely approach to

the problems of litigation. Wishing to appeal in a
collision case, Parry requested access to the Magistrate's
notes, only to find these comprised merely a sketch of
two motor-vehicies, a’series of lines and arrows and ‘the
words v This is how 1t happened.””  Protesting to the
Magistrate at the absence of notes and his consequent
cmbatrassment in preparing an appeal, he was met
with ' the good-humoured observation.: * But why
should 1 take notes, Mr Paﬂy 7. Lonly get £600-a year,.
you know!’’ : - RTINS

-Although from ancient times English:
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PRACTICAL POINTS,

This service is available free to ail paid annual subseribers, but the number of guestions aceepted
for reply from subscribers during each subseription year musi necessarily be limited, sueh limit
being entirely within the Publishers’ discretion. Questions should be as brief as the eireumstances

will allow ;

“the reply will be in similar form. The questions should be typewritten, and seni in

duplicate, the name and address of the subscriber being stated, and a stamped addressed envelope

enclosed for reply.
(Practical Points), P.0. Box 472, Wellington.

i. Tenants in Common claiming under Agreement.— Title
taken o Joind tenanies— Consent of Land Seles Court,

QuestioN : In 1930 AL spreed to sell to Hoand W
and in'the agreement H. and W, are expressed to be tenants in
coxmnon - The plurchese price has now been paid, and H. and
. have réquested A, to transter the land to them as joint
tenan:R which A. has agreed to do.. Will the consent of the
Land Sales Court bé necessary.?
ANSWER : No. The initial transaction is dated pnor to ‘the
Servicemen’s Bettlement and Land Saled Aect, 1943 {which is
not retrovpective), and 1t is considered that the mere trans-
formation of an equitable tenancy In comuon into a jomt. tenancy
would be within the exemption of & 43 {2) {6} (abdd.) H., and
W. will each still own one-half share, and either may breek the
joint tenarncy inter-vives, and as between H. and W. no. valuable
consideration (it is assurmed) iz passing,

lund For £800

X,

2. Contract. —Lendm.g Library—Doily Fine for Non-return of
Bool: after Specified Return Date—Whether Chargeable.

QuesTioN : A client of mine runs # small lending library. The
termg on which the hooks are lent are printed on g shéet attached
to the front page of each book, cne of the terns being that, if
the book is not returned by the date below, a fine of 3d. per week
is payvable.

One customer; who has been long overdue in returning a book_.
‘now objects to peying the {ine, on the. grounds that it is not
legally’ recoverable.  The charge of a fine seems to be a universal
practice i all Jending libravies, and 1 am unable to find any
authority against it apart from the question of penalty.
Ts suth a fine properly chargesble ?
AxsweER: Yes o [t is of the essence of the ruming of a lend-
“ing library -that books- should be rveturned safter a reasonable
time for perusal, =o that all the members of or subscribers to
the library may have the opportunity of *eadmg them. The
facs that the payment for delay is called a ™ fine”™” does not make
it unrecoverable. It is in the same category as those suums
rentioned in Leake on Contracts, 8th Ed. 844 * accordingly
charter-parties usually f{ix the sum to ‘be paid daily for the
demurrage or. detention of the ship bevond the days allowed
for loading and unloading.  And building erntracts stipulate
for & fixed. surm to be pard daily or weekly for delay in com-
pletion of the work " : and see 16 Halsbury's Luws of Englend,
2nd Bd. M2 Cellulose Aeette. Uk Co. v, Widnes FPoundry
(f925) L, 11033] AC. 20, 25, and Lew v. Reddich Local
Board, [1892] 1 Q.B. 127, 132, .

B.2.

3. Local Authorities..— Mucrauchment  on

Roud— Bemoval  of
Erieroactiment— Procedire 1o be jollowed.

Question : A local authority s corpelled to pbtain from the
Court & declaration &s to its rights L.ndxr tiwo following facts,
Some: eighteen persons encroached on a beach road and erected
shacks.of ‘a more or less perinanant nature. Owing to housing
shortege. they have been allowed to remain, but the local
authority now desires to ascertwn its legal position,. What is
the correct form of action: {a} '3y an originating summons for
a Declarstor\ Order: or (A un urdlnar\ action? Can all be
joined in one action, or must there be a8 many sepcu'a.tc actions
as there are parties cone erned

AxsgweEr i It 15 assumed that the local authority ¥ a Borough
Council or a Town Board to whicli the molevant scotions of dhe
Mumnicipal (forpoz‘atior_ls Act apply. It is also asswmed that
the *“beach road ™ is a strect as defined by s, 174 of the Muni-
eipal Corpm.‘ahnn:s Act, 1933, In these circurnstances, s. 203
of the. “\lumezpa!. (.orpomtlous Act, 1933, a.pplzes :

They should be addressed to:

~claim ¢
WZLR. 24

‘death duty, if the donor dies within three years of gift ¥
“the taxation be the same if the gift is dnter vives or by will ?

“NEW ZEALAND LAW JOURNAL"”

Auy lcenses authorming, the encroachment, referred to in
subs. 1 should be revoked, ‘and notice should be given requiring
the removal of the shacks. 1f any person fails to remove the
encroachment, a complains should be made and an order
obtained’; -and, if the encroachment iz not then removed, the

Counecil say rernove it and Tecover the cost incurred. A

complaint under this section would have to be made against
each person separately: see s. 110 of the Justices of the Peace
Act, 1927,

If the local authority does net wish to take proceedings under

. 203, it may bring an action for ejectment and recovery of
pos&esmon copumenced by writ- of summens and statement of
Csee McDonald v, Selwyn Millinery Co.. Ltd., [1937)
The local authority owns the land in the street
in fee simple, and has the rights available to an owner of land
in fee simple. In this connection attention should he drawn

b0 & 97 (1) of the Judicature Act, 1908,

Proceedings by way of originating summons under the Dew.lara. :
tory Judgments Act, 1908, weuld not be appropriste, as no ques-
tion of interpretation appears to be involved.

The several defendants could be joined in one ac tmn {zee
R. #1 of the Tode of Ciwil Procedure}: but it might be more
convenient, if the parties were agreeable, to take a test case, :

2

4. Chanta.ble Gift—Donation for Building of chhedml — Liabality
te Gift and Death Duty.

QuesTioN : Wil a straight-out glft of £1,000 in aid of the build-

ing fund of the W ellmuton Cathedral be liable to gift and to.

Will -
If made by will, and there iz liability to death duty, w:ho will.
be liable for same *

AxswER : Such a gift isa vood charitable vrust, as it js in aid of
the fabric of a church: JIn »e Buin, Public Trusiee v. Ross,
11929y 43 TLR, 617, in e 'i/[mt{eJ, Simpson .
Boiwne, (1931) 47 T LR. 392, Tt will therefore be exempt
from alt gift duaty, if made snier vivos, and also from ali death
dutv: s. 2 (a) of the . Death Duties Amendiment Act, 1923,
5. 11 of she Finance Act, 1923, ddams's Low of Deuth and Grift
Lhnities in New Zealund, 37, Dut if it is made by will] it will
be liable to estate duty ; and the Buildirr Fund will be liable
to pay the duty, unlessthe testator otherwise directs expressly :
s. 31 of Dedth Duties Act, 1921 Buat it will be exempt from

succession duty @ ibid 5. 15, X0
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