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fence off the area a,ffocted or to set it right. Again, it 
was decided tha,t it incurred no liability for damages 

which, he said, wita porhnps the determining con- 
siderat,ion in the prosent appeal. 

suffered in consequence of the dangerous condition of the 
surface. 

In Bollmay 7. Birmingham Corporation, (1905) 69 
J.P. 358, pitch or tar, owing to hot weather, oozed up 

In Sheppard v. Clossop Corporation, [1921] 3 K.B. between wood blocks which had been laid upon it some 
132, Sheppard on a dark night fell down a stone retaining- time before. The mode of construction imposed upon 
wall into a road upon which he t,hought he wa,s walking. t,he roa,d authority no obligation to deal with the condi- 
In fact, he ha,d taken 1c road which branched from it and t,ion of the surfae thus occa~sionnd. 
ran above it, and then he had &ken a, course which led 
him to the edee of the wall. where he fell. At, the uoint IV 

From t,he foregoing, it is abundant,lZ; clear t,hat no 
Court willnow give damages to a pedest,rlan who, through 
no fault of hia: own, suffers injury by r&won of the faulty 
condit,ion of a footpath ow-ing to its non-repair by the 
local authority. But, as we ha,ve shown, the ratio of the 
decision in R~fsseZZ v. Mm of Damn has long since dis- 
appeared everywhere. Furthermore, the ratlo of such 
de&ions as Co&y v. Sewmarket .Local Board is absent 
in Now Zealand, since there was never any duty or 
obligation resting on a,nyone in this country to repair 
streets and footpat,hs that could be transferred to high- 
way authorit,& when they were oreated and incorporated 
by stat,ute in this count,ry. I f  ever there were a case for 
the application of the principle Cessante r&me legis, 
eesmt ipsa lez, it is here. 

That this state of t,he law is unsatisfaot~ory in other 
jurisdiotions, where the above-aMed local objections do 
not apply, is shown in a number of judgments. 

Over fifh wars ago, in Thompson Y. Mayor, de., of 
1 1 O.B. 332, 337, Lindlev, LJ. (as he Brightoa. [1894> 

then wa), in speak&g of t,he r&that a local authority 
is not responsible legally for the non-repair of a highway, 
said : 

In lllnguiw v. L&l-pool Corporation, [1905] 1 K.B. 
767, ii!), i80,781, t,he paving stones were exposed to the 
action of water and tra,ffic in such a wav that the resul- 
tant condition of t,he surface could sc&ly have been 
unforeseen. Yet counsel’s contention tha,t the road 

Under the modern aut,horities, & transfer to a public 

authority w&y liable for the oonsequences of the mode of 
corporation of t,he obligation to repair roads does not 

construction failed. 
of it,self render the corporntion liable to an action for 
damages for nonfeavancc ais distinguished from mis- 

In ,WOUZ Y. Croyd~n Corporation, (19lSj 119 L.T. 318, fewawe ; and the question whether such a liability 
the plaintiff relied upon the known tendency of wood is imposed upon them must be debermined by the 
blocks to expand under the influence of water and form language of the particular Act of Parliament. 
a danger in the rosdwsy. He contended that upon 
using t,hem it, became incumbent upon the defendant road In nuilfoyze v. Port of Lo&o?l A&ority, [1932] 1 

authority to t,ake measures to a\-ert injury when this K.B. 326, Humphreys, J., said, at p. 346 : 

happened. The Court, held, however, that, wood I do not think there CBII be any real doubt a8 to the @saraI 

blocking being a nsusl method of construction, no duty 
principle of lmv which applies. If the defendants e.re in the 

of subsequent action was incurred by the defendant road 
position of a survepr of highways, t,hey are not liabka [for 
nonfensoncr]. Horrever umetisfactory t,he lavw may be 

authority. and I cm, only saying what has bee,, said repeatedly by other 

In Short Y. Hammersmith~ Cormration, (1910) 104 L.T. 
Judge* end indeed by meny me,nbers of the House of LordB, 
when 1 s&v the Law ia msetisfactorv in this remeot-it ia the law, 

70, the highway sut,hority used on a’siopink footway 
gravel siftings, which tended to slip don-n with tmffic. 
They incurred no responsibility for a hole or depression 

In Atlomy- General Y. T&o&n Borough Council, 

thus formed in the Imth. 
[193T] 4 All E.R. %8, Goddard, J. (as the learned Lord 
Chief Just,ice then was), after referring t,o the ancient law 

His Honour then gave some further examples, in order of t,he immunity of hi&way author& from actions for 
to show more clearly the operation of this principle, nonfeasance, observed, at p. 593 : 
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In Winfield on Torts, 4th Ed. 449, it is said t,hat the 
law on thiu: point is settled, but that some of the Judges, 
while admitting t,his, rightly criticize t,he distinction 
between miafcasanco and nonfcssance, and t,he tendency 
of recent decinions ib: to comtrue “nonfeasance ” 
narrowly : Thonqmn v. Xayor, &c., of Lirighton, 
[ 18941 1 Q.R. 332, 337, 344, A”ydney Xmicipal 
Cou~ncil v. Bmrke, / 1896] AC. 433, and Swai?& v. 
Southem &~ilwc&y Cu., [1939] 2 K.B. 560, 576 ; [1939] 
2 All E.R,. 794, 807. 

In Salmond OS Tovts, lOt,h Ed. 276, the exemption of 
highway aut,horitics from liability for nonfeaance is 
referred to u ” unsat,isfactory.” 

V. 

The quo&ion is : How oa,n the position be remedied, 
so that, when a pedestrian is injured by reason of the 
faulty repair of a footpath, the local highway authority 
may not, avoid liability to him or her ? Help may bo 
found in t,he logislat,ion of the various Canadiinn Pro- 
vinces, e;mh of which has either abrogated or modified 
the rule which hits its origin in R~ussell P. Zen of Devon. 
For example, s. 320 of the Vancourer Incorporation 
Act, 1921 (2nd Sess. (Brit,.Col.), c. 55), as re-enacted in 
1928 (0. 68, s. 38), ib: 58 follows : 

Every public street, rood, square, Ime, bridge, sml high- 
way inthe city shall be ke~>t ti reasoneble repair by 
the city. 

The authorities useful in con&ruing this legislation have 
been exhaustiwly collected in Woodcock v. ~‘a:nwuz;er, 
[1928] 1 D.L.R,. 1080. 

Again, s. 225 of the Rural Municipality Act,, 1934-36 
(Saskatchewan) (~.30),imposesnpon the highway author- 
ity the duty of maintnining roads and culvert,s m repair. 
Prima facre, the duty is impera,tively obligatory, and its 
con~equenccs cm be got, rid of only by smne v&lid e.xou80 
for a, fa,ilure to discharge the dut,y ao imposed : Van- 
couver City v. Cummings, (1912) 2 D.L.R. 253, Jamieson 
v. Eanonton city, (1916) 36 D.L.R. 465, ASup V. 
Pleasantdale, [1932] 1 W.R. 627, and NcCow~b 1’. 

Pleesantdale Rural Municipality, [193R] 3 D.L.R. 807 ; 
and see Gu,Lderson. v. C&w, (1922) 66 D.L.R. 595. 

In XeComb’s cake, the fa,ct,s were that the plaintiff was 
riding on horseback along a highway within the boundar- 
ien of the defendant municipality when the nea,r front leg 
of his horse went t,hrough a, culvert,, and the plaintiff 
w&a thrown to the ground, thereby suffering injuries. 
The accident wx ceuscd by the rotten condition of the 
poles in the covering of the culvert. The learned Judge 
said that the f&t of the horse’s hoovev going through the 
culvert was conclusive evidence that the culvert was not 
in proper repir, and prima facie evidence of negligence 
on the part of the municipality, which could only be met 
by the municipality showing t,hat it had inspected the 
culvert at reasonable and proper times, and tha,t proper 
inspection did not disclose snyt,hing from which it could 
be suspect,ed tha,t the poles were becoming so rot,ted as 
t,o render the culvert unsafe. X0 proper insp&ion 
had been madr at any time, and, conscqucntly, there 
was judgment for t,he plaintiff. 

It would seem that a section similar to those quoted 
above is a good precedent for similar legislation in this 
country, aa it a,ppeltrs t,o meet half-way the objections 
likely t,o be raised by local highway authorities to their 
being rendered liable for nonfeasance. 

1n Vancouuer City Y. &vzmings, (1912) 2 D.L.R. 253, 
Idingt,on, J., said, at pp. 258, 259 : 

No one \Fadd think of s*yi*g t~hnt when the forces of rmture 
have mhlonly destroyed or put out of ropsir a road, or sorns- 
one has malicio”sly e*rLd negligently wrO”ghht the BSrrE result, 
and &” acaident h*s t&ken place as R result thereof, theA the 
munioip*lity must be held &S tisurers and so, regardloss of all 
opportunity to have repaired the road 80 destroyed, be cast in 
clmnges 

The municipelity is boulrl to take omry rcasonabk meRm 
tlmmgh its overseeing offioers and otharwisq, to become 
aq”ilinted with such possible oocurrences, and If it has clone 
so osn possibly &nswer the presumption. 

We must leave the matter there. But we think that 
the Law Revision Committee would be doing a, public 
service if it devoted home &e&on to the unsatisfactory 
nature of the law in this Dominion with regard t,o in- 
jured pedestrian8 who are unable to recoxrer damages 
from a local authority which ha,8 no obligation to repair 
ita foot,paths, even in these d”ys of qualified engineering 
staffs. This state of affaira 1s due, as we hope ve have 
shown, not to any statutory immunity of local author- 
ities, but simply because of the a,pplication of an ancient 
common-law rule enunciated when t,hc conditions were 
wholly dissimilar to those prevailing in respect of streets 
and footpaths at the present time. 

SALES OF RURAL LAND. 
Interpretation of the 

- 

Wha,t const,it,uted “ farm land,” and who is t,o decide 
whether or not ~1 transaotion requires t,he consent of 
the Land Valuat,ion Committee, wa recently the sub- 
ject, of a sta,ternent by t,he Minister of Lands, the Hon. 
Mr. Corbett. He said solicitors from various parts 
of New Zealand were asking what evidence a District 
Land Registrar would re,quire to satirfy himself t,hat 
la,nd affected by a transfer or other disposition was not 
“ farm land ” as defined in s. 2 of the Servicemen’s 

- 
term “Farm Land.” 

- 

Settlement and Land S&s Act, 1943, and, as such, 
st,ill subject to conbrol by the Land Valuat,ion Court 

“ The Registrar-General of Land has alrcafy arranged 
t,o meet, t,he situat,ion in a pmctical and mexpensive 
way,” said Mr. Corbett, ” a,nd has advised that the 
officers of his Depart,ment will, in most ca,ses, be 
able to tell from the document itself whet,her or not 
land is likely to be subject to cont,rol, but, in cases of 
doubt,, will be satisfied with a declaration from the 
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purchasers as to the relevant facts. The District Land 
Registrar will decide whether, in his opinion, the 
land is ‘farm land,’ and, if a solicitor w&8 in doubt 
whether or not my piece of land came within the defini- 
tion, he would naturally consult the District Land 
Registrar before settling t,be transa~ction. Of course, 
if a party is dissatisfied with the decision of the Dist’rict 

Land Reuistrar. he can amlv for a ruline from the 
Land V&&on Court.” k I ” 

Mr. Corb& added that the R,enistrar-General had 
already circularized t,he Di&ictw Land Registrars 
throughout New Zealand along these lines, and that, 
consequently, solicit,ors presenting transfers for regis- 
tration should not meet with any difficulty. 

SUMMARY OF RECENT LAW. 
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FINANCE. 
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PUBLIC REVENUE. 
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CASE AND COMMENT. 

Reverting now to KrzZl Y. Henry, [1903] 2 K.B. 740, 
the Court of Appeal’s decision was delivered on Tuesday, 
August 11, 1903, the Lords Justices having reserved 
their do&on fbr four weeks, and having summarily 
disposed of t,he LIerne Bay case on t,he preceding Thurs- 
day. Vaughan Williams, L.J., delivered the only 
reasoned judgment. After setting out the classic 
passage from Taylor v. Cddwell, he went, on to say, at 
p. 748 : 

But, from this point onwards, it i8 submiMed, Vaughan 
Williams, L.J., vent astray. Continuing hia exposition 
of principles, he sa,id, at p. 749 : 

I think t,hat you first have to uscertain, not necessarily 
from the terms of the contract, but, if required, from necessary 
inferenoes, drawn from surrounding oiroumstances recognized 
by both eont,raoting parties, what is fhe substance of the con- 
trot, and then to ask the question whether that substant~i8.l 
contract needs for its foundat.ion the aeamqhon of the ox& 
enoe of e. particular state of things. If it does, this will 
limit the oporat,ion of the genera, wards, and in such case, if 
the contract becomes impossible of perfommcs by reason of 
the non-existence of the state of thinga assumed by both 
cont,ractin~ partic% as the foundation of t,he contract, there 
will be no breerob of the contrect thus knited. 

It will be observed t’hat this proposition is entirely dif. 
ferent from that laid down in the previous part of the 
8ame judgment, a,s also in Taylor v. Ca.ldweZZ a,nd the line 
of cases that had followed it (including Nickoll a?zd 
Knight v. .4shton, Edridge and Co., [1901] 2 K.B. 126), 
andin Jacksonv. Union Marine Inmmnce Co., Ltd., (1874) 
L.R. 10 C.P. 125, a,nd the line of cakes that had followed 
that case. According t’o the rule as previously under- 
stood, you did not have to ascertain w-hat wan the “ sub- 
stance ” of the contract, and were thus absolved from 
the neoessit,y of conaidcring what,, if any, meaning ought 
t,o be &ached t,o that phrase. As at present ad+ed, 
,it seem8 to the present writer t,hat tho phrase in its 
context mra,n~ something which, ez hypothsi, is not 
contained in the terms of the contract, but which is, 
nevertheless, the substance of the cm&act,. The 
present witer not being able to understand how the 

substance of a thing can be a,nyt,hing but part of it,, 
nor how part of a contract can exist outside its terms, 
the whole passage scem~ bo him t,o involvo an unintelli- 
gible concept, like saying that a man is sitting in the 
Supreme Court with his liver on the King’s Wharf. 

But, in any cae, as the rule existed when Vaughan 
Williams, L.J., wa6 speaking of it, you did not have to 
ascertain the subst,ance of t,he contra& You had to 
consider the nat,ure of the contract, and whether, in all 
the circumstances, the parties must hew known that the 
failure of aome basic assumption on their part would 
render performance impossible, a,nd have intended it 
to be discharged if and when t,hat a,ssumption should 
fail. It is submitted, therefore, that Vaughan Willi;lms, 
L.J., founded himself upon a premiss t,hat eras un- 
support,ed by authority, and, further, that, ipso facto he 
enlaged an exception upon a general rule, without saying 
anyt,hing to show that hc was conscious of doing &her. 

Having thus indicated what he might perhaps have 
called the substance of his judgment’, or perhaps the 
assumption his jud-merit needed for its foundation, the 
learned Judge went on to hold that the taking place of 
the processions was regarded by both cont,racti?g 
part’& aa t,he foundation of the contract. Having sad 
that,, he went on t’o s;ty that he thought it could not 
have been in t,he contemplation of the parties that the 
processions would not be held. This, it is plain from 
the rest of his judgment, he regaded as an essential 
factor in the discharge of the cont,raot, for a little fwOher 
on he ~aqs, at p. 751 : 

In each cme one must ask oneself, first, what, having regard 
to dl the cimmstmces, was the foundation of the contr& P 
Secondly, w&a the performnnce of the contract prevented 7 
Thirdly, WILC the event which prevented the ~crfommce of 
the oantract of such & character that it cannot reasonably be 
ssid to have been in the contemplation of the parties st the date 
of the mntI&ot P 

From all t.his, it appears to be quite plain that the 
Court of Appeal omitted, just us Darling, J., omitted, 
to decide whet,her the rule in Ta,yZor v. CaZdweZZ dis- 
charged t,he defendant in KreZZ Y. Henry. Vaughan 
Williams, L.J., did not, enter upon the qu&ion, alt,hough 
he plainly thought he had grappled with and disposed 
of it ; and the other judgments add nothing. 

It should be said, however, t,hat, in holding it to be 
cssent,isl that the post,ponement of Dhe Coronation should 
hwo been o&i& the cont,emplation of the parties, 
Vaughan Williams, L.J., referred to a passage in t,he 
judgment of the Court of Queen’s Bench in Baily v. 
De Cespigny, (1869) L.R,. 4 Q.B. 180, 18.5: 

where the event is of suoh a, cbersoter that it cannot reasonably 
be suppased to have beon in the oontemplat~ion of the con- 
trading parties when the contraot was made; they will not be 
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held hound by general worde vhicb, though lnrgo cnougb to 
include, were not used with refercnee to the possibility of t,he 
particular oontingmcy which nft~orsnrds happens. 

Rut t’his dict,um is taken out, of its context. Thn 
defendant, had c”vcna,nted t,hat wither hc nor his nwigns 
would build on certain lands. Then an Act of Parlia- 
merit w&s passed giving p”w-erti to a raihmy company, 
who took the land and built, a railway &bti,“n on it. 
What ~88 really decided wa,s that the railway company 
were not the dcfwdant’s assign8 within the meaning 
of the covenant, bowuse t,he assignment to t,hem had 
been made under compulsion. The question, b&n, 
in Bni1.y Y. De Cr@gny was a quest,i”n of const,ruct,i”n : 
it wa8 not B question &&her terms should be implied. 
For the purposes of KrrZZ v. Henry, therefore, it was 
manifest,ly irrelevant that in H&l v. De Cres@g?%,y the 
Court held, BS Vaughan Williams, L.J., in K&Z Y. 
Henry points out, t,hat a p;xti”ulsr eventlt was not 
within the cont,empla,tion of t,he parties. sn HaiZy Y. 
De Crespigny, the Court, did t,het for the purpose of 
ascertaining the mcnning of t,he words the parties had 
used, and not for the purpow of implying in the contract 
a term tha,t WBO: not expressly con&et1 in it,. 

At a later stnge, Vaughan Williams, L.J., says, at, 1’. 
754, that t,hc Court has t,” ask itself whether the object 
of the contract, was frustrated by the postponement of 
the Corona,tion. This, again, is a far cry from Taylor P. 
Caldwell, in which vhvhat was looked at, i&w alio, wa,s 
t.he xubject-matter of the cont,ract. It is surely loose, 
and, therefore, da,ngerous, to talk about t,he object of 
the contract in att,empting t,” lay duwrr some general 
test, “f discharge., In the vast majority of contracts, 
the parties do not have a, sin& object. In most C.aa38, 
one party ha,s one object or a& of object,8 and the other 
ha,8 a different, set,. When a man let,s his house, his 
object is to let, it and the tenant’s object is to be t,he 
tenant of it’. To speak of the “ object ” of a contract 
must be quite meaningless unless the parties hare a 
oommon object, and probably unless t’hat object is the 
only object that either of them has. Taking, then, the 
phrase cc t,he object of t,he cont~ract,” according to it,s 
only possible gloss, a,8 meaning the purpose of the 
parties, it must, be pointed out, that, fiailure of t’he purpose 
of the parties, or of a patty, is not, necessarily accom- 
panied by impossibilit,y of performance. 

Such was t,he prooess by which Vaughan Williams; L.J., 
arrived at t,he conclusion that Henry was dincharged. 
He sa,id that t,ho author&es required him to look at the 
substance of t,he cont,ra,&, which they did not. He said 
tha,t the authorities required him to look at tho object 
of t,hc contract, which they did not. He sa,id tha,t the 
qu&i”n was whether the postponement was outside 
the contemplation of the parties, when the question wa,s 
vh&her it must, have been within their oontemplation. 
He said, in effect,, thnt the happening of the procession 
W&B tho foundation of the contract,, and that, therefore, 
performance became impossible. Performance of what, 
by n.h”m 1 Henry could not 6ee t,he prowssion, be- 
“BUS” it was not there : had he promised Krell to look 
at it ? Or, if we take it that Krell promised tha,t Henry 
should see the performance, was that not dischage by 
breach 1 And, if so, what became of Taylor Y. Cal& 
wezz 1 Lastly, it must be observed that T’a,ughan 
Williams, L.J., aaaert,ed more t,han “nc” that he ~38 
fnllowing Taylor v. Crcldu& whereas it, is surely plain 
t.hat he RW flying in t,he face of t,hat authority. Stirling, 
L.J., in what a,ppears to have been unconscious paradox, 
said, first, t,hat he entirely agreed with Vaughan Williams, 
L.J., and, secondly, that he thought the case came 

within Taylor Y. Caldwell. Romor, L.J., with some 
hesitation, &o agreed w&h the loading judgment. 

Tt, is intrrcst,ing to rend Vaughan Williams, L.J.‘s, 
rcas”n~ for distinguishing the Herm Bay cast. The 
illust,ratdon of the hiring of t,he brake to go to Epsom on 
Derby Day had apparently brtm put forward during the 
argument of KY& v. Henry in July. In the Herne Bay 
caso, on August 6, Vaughan Williams, L.J., had himself 
used and a,pplied t,he illustration, wit,h”ut, acknowledging 
his debt, to cnunsel for Krell, who had supplied it ~“me 
weeks previously. In his judgment, in KlelZ v. Henry, 
he expressed the, view that, the illuatrnt,ion did not hold, 
because the brake (though, now that, he was quoting 
the argument, from nn ncknowledped source, he said the 
cab) would not, have any special qualifications that would 
lead t,” it,s select,i”n for the particuku purp”se. (Yet the 
Cynthia was not hailed in the street,.) Ram that ho 
went on to sa-, at p. 761, that, the rooms %vere offered 
and &ken beause of their peculiw yuit,ability for a 
view of t,bc procoasious. That is, one supp”es, Henry 
“hoe u fla,t in Pall Mall in prrfrrence to one in Ponder’8 
End for much the 88mc season as Hutton preferred the 
Cynthia to a punt or a submarine, and t,he racing man 
chose a crib in&cad of a c”ster’8 barrow. If, however, 
the position of the flal is to be taken as & point of dis- 
tinction from the Herne Bay case, then surely it ought 
to be remembered that there mut hnvo been a great 
many more suitable f&s t,han st,eamerx. St is 
submitted, t,heref”re, that, if it was necessary to distin- 
guish the two c&sea, the att,empt to distinguish them was 
unsucce&~l. Rut surely, in truth, no distinction 
existed : in waoh case, performance, as distinct from 
profitable enjoyment. was entirely possible. Or, if a 
dist,incti”n does exist, is it not in t,he fact that Hutton’s 
purpose rn~is writt,en in the contract,, and was thus 
more difficult to confuse n-ith the company’s perform- 
ance ? 

For the, xas”n~ now stated, Krell v. Henry was, it is 
submitt,ed, wrongly decided. It is not, actually binding 
authority in New Zealand, though it might be difficult 
to induce a single Judge to rofuso to follow it,. It 
seems plain, moreover, Dhat, if the decision in KreZZ v. 
Hmq is to be t,aken as a valid application of the rule in 
T’ayh v. CaZdudZ, or as being othcrwisc good law, 
then almost any p&y to almost any contract may lose 
what he has bargained for because of 8”me unforeseen 
event that, renders the contract unprofitable to the 
opposite party. But, K&Z v. Henry has never been 
f”ll”wcd ; the tests of discharge it pnrp”rt,s to lay down 
have not beon adopted in preference to wha,t was pre- 
viously thought to be the law ; and the decision has been 
adversely commented on. 

In HorZock Y. Beal, [1916] 1 A.C. 486, the House of 
Lards had to consider t,ho caise of seanen who had been 
imprisoned for a long time in Germa,ny and sued for 
wages on their r&urn to England. It was not, of 
course, necessary to go beyond the strict rule ; a,nd the 
judgments do not. a,ppear t,o indicate that the House 
w”uld have been disposed t,o extend t,he rule. In 
F. A. Tmplin S.S. Co., Ltd. v. Anglo-M&m PetroZ- 
ewm Prod&s Co., LU., [1916] 2 A.C. RRi, 406, 407, 
Lord Haldane set, himself to formulate the rule of law, 
and he put it, in a form that, made it clear that aot,ual 
impossibility of performance WBY a,n esaent,ial requisite 
t,” dischwgr. In the result, the House held, by a major- 
ity, that the interpretation of the charterparty due to the 
requisitioning of the steamer wa*6 not auoh as the parties 
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must be h&I t,o havr irnl~lirdly contracted should relea~o 
them Krdl. v. Hmry ai~a not referred t,o. 

Tn S’cottiah~ Snviyation Co.. Ltd. v. W. A. Souter and 
Co., [lQli] 1 K.B. YI2: ‘138; Swinfen Esdy, L.J .i refrrrcd 
to krcll v. Hewy OS illrlst,latiog the propo&ion that 
impossibility “ in a commercial scnx! ” i; enou,gb The 
ease, however, wa,s one of cnforcrd d&v ; and there is 
no such case in which “ commercial ” impossibility ha,n 
been held to ha,vc been creet,ed bv an>%hing but, enforced 
delay. In Knell v. Henry; thereis no t,alk of commercial 
impossibility. It is simply said, in effect, t,hat, a~ the 
procexsionn were cancclled, the contract (vhirh was not’ 
a commercial contract) could not be performed. The 
phrase “ impossible in a vommercisl sense ” might, of 
course, mean almost anyt,hing. Rut, it, 8eems clc~r from 
the cont,ext that Swinfen Ead?-, L.J.. meant, to indic&e 
the kind of ca,ae in whirh, because of altered circum- 
st,ances due to dolay, the lx&es w~ould be performing a 
substantially different contract if they did what the 
originlll cont,ract roquircd of than. 

In Blackhwn Bobbin. Co.. Ltd. v. T. W. Allen md 
Sonr, Ltd., [1918] 1 K.B. ,540 ; aff. on “pp.> [1918] 2 K.B. 
467, there lrad been an a~greemcnt to acti unascert~ained 
goods. It was held: iw part of the mfio, that such a 
contract cm11d not be dissolved by the operation of the 
principle in Krell v. Hewy, unless most aperial facts 
wera to present, t~hemsrlven : see per McCmdio, J., at 
p. &%. The loaned Judge added t’hat the rule should 
not be undul,y cxtmdcd; and he referred, as did 
Ycrut,ton, L..J., in Xetr&itan W&r Board V. Dick: 
Kerr an.d Co., [lOli] 2 K.B. 1: Xl ; aff. on “pp., L1918] 

A.C. 119, to what thry both c&d the ” difficulties of 
applica~tion I’ app:xrn~g from a compxison of Krcll 
v. Henr~q with t,he Hernr Bay CBSC. (Each of the 
learned Judges, it should be recalled, was bound by 
Krell v. Henry.) In ho other cases, The Pmrlolx, 
[l!G8] I’. 180, 194, snd First Russian Insuran,ce Co. v. 
Londm and Lmmshire Irwmme Co., jl!X?8] Ch. 922, 
940, t,he dictum of Vaughan Williams, L.J., in which 
he referred to Sick011 and Knight v. Aahton, Edridge 
and Co., [IQOl] 2 K.B. 126, was rrlied on as il correct 
statement of principle, wit,hout, comment on the actual 
decision in KreZZ Y. Henry. 

The difficulty in applying the doctrine in KreZZ v. Uenq 
to the facts before Lord Vvrright was, it would seem, 
commensurat:, vith the difficult,y of applying the 
doctrine in 1creiE v. Henry to the facts in KreZZ v. Henry : 
it &rose in each case from bhe difference bet,ween getting 

lrhat vou bargain for and making use of it when you ha,ve 
got it: 

It is intera&ing to note t,hat in t,his country, ns early 
as lQO4, Edwards, J., had doubts about K&Z v. Henry, 
and Sir Robert, Stout, C.J., maa insisting upon impou- 
sibilitp of porformancc : Corhy v. Macarthy, (1904) 
23 N.Z.L.R. 725, i32, 741. But, upon the facts of that 
C&SR, it was not necessary to dissent from Knell v. Henry. 
Again, in Bell v. Ellis and Manton. [1918] N.Z.L.R. 718, 
it was unneoessary to decide whet,her K&Z Y. Henry 
should be followed. In Trrcstees of Fountain of Friend- 
ship Lodge Rrie%dly Society (Xo. 349) Y. !&it, 119391 
N.Z.L.R,. 571, 577, Ostler, J., referred t,o Krell v. Henry 
as the ok&c example of the class of cases in which the 
parties are released from perfornmnce because t,he pur- 
pose for which the contract was made has failed. But it 
teems to be clear t,hat K&l v. Henry is the only rtpxted 
example of that “ cla.ss.” Even in Krell v. Henry, 
it would be necessary t,o aaume that Krell’s purpose, 
as well as Henry’s, was that Henry should see the 
processions, if one is t,o 8%~ that’ the purpose for which 
the contract, was made had failed. ‘It is suggest,ed, 
horvever, tha,t the case actuelly before Ostler, J., w-as a 
case of construction. A contract was to last “ for the 
period of the operation of the Nationnl Expenditure 
Adjustment’ Act,,” whioh a subsequent st,atut,e extended 
indefinitely. Surely, therefore, the quesbion was what 
the parties had meant, by what, they said, as it wa,8 in 
Baily v. De Creapigny, and not whether they had oon- 
tract,ed upon t,he tacit footing t,hat performance would 
be impossible (or, if we muat hnve Krell v. Henry, 
of no real value t,o one party) in a pa,rt,icnlar event,. 
Nor, with re8pf+ can the present writer see how, in 
the Fount&n Lodge case, it could be said t,hat the 
“ purpose of the contract, ” had failed. The only pur- 
pow&the parties can have had was to settle their rights 
during an ascertainable period ; and t,he question how 
to ascertain the period was a quest,ion of construction, and 
not of implioation. While, however, there is no doubt 
that Ostler, J., treated the ease 8s one of frustration, 
his reference to K&l v. Henry was obiter. He did not 
purport, to apply any special principle arising out of 
KreZZ Y. Henry, and relied on the Tarn@ cae. 

K&Z v. Henry, then, has not as yet had any reported 
rffwt upon any subsequent, contract,, unless possibly 
in Au&r&a or Canada, as might appear if indices of 
English ca,se8 followed in those oount,ries wore available 
here. Moreover, the cae h;w been criticized by the 
only English tribunals upon which it is not binding. 
It is not povvible to explain t,he absence of decisions 
following the ca,se by pointing to the special nature 
of its fact,s, for, t,hough no Coronation has sinoe been 
postponed, there have been t,wo wars that, have postponed 
innumerable events, and, besides tha,t, a very large 
number of persons must in times of peace have made 
cont,ra,cts in anticipation of evente tha,t did not occur, 
so as to leare one p&y or the other lamenting a vanished 
profit. 

Where, then, are, the oases in which such disappoint- 
ments ha,ve been solaced by discharge of contract ? 
The truth, it, is suggested, is that KrrEl v. Henry did not 
actua,lly widen any rule, but misapplied the existing 
rule. There can be no doubt that the existing rule 
(omitting reference to illsggality) was compendiously 
stated by Vaughan Williams, L.J., in the passage 
already referred to, at p, 748. His pronouncement is in 
exact accord with the previous casefi, FM also with the 
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subsequent decisions up to the present, da37--e.g., in which made no new law, and wa,~ merely wrong on i6s 
1vorgan v. Manscr, [194T] 2 All E.K. 6G6. Apparently, own facta. It is clear that, the Court &d not purport 
moreover, this was the rule t,hat Vaughan Williams, to make new km. It teems cquztlly clear that any new 
L.J., set himself to foIlowl although he proceeded to apk principle that would sqmwo at, owe with t,he facts and 
himself, at p. 781, a question, his answer to which the drcision would bc fa,r-reaching and incalculable. 
excluded the role. For tbrse ~RBSOIIS, it is sobmit,trd Surely, then, it, is best, tu twat t,hc case as lusua Incuriae. 
that the best wa,y to regard Krrll v. FZei~ry is as a c&se -PDLEX. 

TRANSFER OF UNDEDICATED STREETS. 

Surrender of Rights by Owners of Allotments on 
Deposited Plan. 

By E. c. Auam, LL.111. 

Before the coming into operation of the Public Works 
Acts Amendment Act, 1900, t,here was no atatut,ory 
provision compelling a subdividing owner of land t,” pro- 
vide eaoh allotment, with a frontage to a, public highmav. 
The deposit of a, plan under t,he Land Transfu Act did 
not (and still does not) operat,o as a. dedication to the 
public of roads or &wets shown on the plan of sub:livi- 
sion. Although deposit of B plan did not (and still 
does not,) Lp8” facfo act, &s a, dedication to t,l,r: public of 
such roads and &o&s; it, is evidence of the anirnrss de&. 
cami--i.e., of t,he intention to dedicstc to the public : 
8. 107 of the Land Transfer Act, 1 X70. s. 17:3 of the Land 
Transfer Act, 1885, 8. 179 of the Land Transfer Aot, 
1915, Bmk of NW Zmlnnd v. 4ucMmd District Lami 
Registmr, (1907) “7 N.Z.LX 126, Wnlker v. Auckland 
District Lana Rqislrar, [1923] 0.L.K 456. 

The mere deposit of the plan does not give bhe public 
any rights, for, a,s Williama, J.. said in Bank of New 
Zealand v. Auckland District Lu.nd Registrar, (1907) 
27 N.Z.L.R,. 126, 138 : 

But, wit,h regard to plane deposited brfore the coming 
into operation of t,he Public Works Acts Amendment 
Aot, 1900. thr roads or streets m;~y have become cffcct. 
ually dedioated as public highways by acceptance on 
behalf of the public of the dadicatlon by t,lu: a~ppr”pria,te 
low1 authority (dually established by proof of the 
expenditure by t,hr local body of money in the upkeep 
or maintena,nce of t,he road8 or &e&s), if the land was 
not situated in a city-, horough, or town board district 
(as in U’nEkw v. Auckland Distr%ct Land Registrm, 
[1923] G.L.R. 456, and in Mayor, &c., of Grc?/ Lynn v. 
Assets Realization Bond, (1908) 27 N.Z.LR. 849); or, 
if the land \yas situat,ed in a city, boroog;h, or town dis- 
t,riot, by operation of s. 174 of the Municipal Corpora,. 
tions Act, 1933: which resembles very much the common 
law dootrine of implied dedinat,ion, a8 to which, see the 
avt,icle by the leuncd editor in (lQ:Vi) 11 NED ZEILBNI) 
LAW Joumw,, 137, 153. 

As pointed out, by H~enlman, J., in Tl’allcer v. Au&and 
D&t& Ix& Registraar (supra), when dodicatjon ix com- 
plete, the dedicator’s ownership in the land is extin- 
guished alt’oget,her ; it is not then simply a, CBPO of the 
fee’s remaining vested in t,ho subdividing owner, suh- 

ject to ensemcnk in favour of each purchaser of the 
allot~nxnt~s. 

In manv CURCS, a. sexch of the Land Tra,nsfer Office 
will not, d~scl”so the &tus of these street,s or roads in 
respect of which no forma,1 instrument, of dedication 
has ever been executed. A sewch may, indeed. indi- 
cate that the fee remains rested in t.he subdividing 
owner or his RUCC~~S”~ in title, but in actwl fact t,he 
ntmits or r0acl.s may have become public highways : 
t,hin is one of the txceptions (and; from a pract,ical point 
of view> a very necessary exception) t,” the conclusive- 
noris of t,hc Lmd Transfer negister : Nwtin 17. Cameron, 
(lSQ3) 12 K.Z.L.R,. iGQ, Ma$/or, &c., of Wellingta Y. 
&fford and District Land Reg&mr, [IQ271 S.Z.L.R. 552, 
and s. 70 of the Land Transfer Act, 1915. 

This rat,hn unsatisfaotory position (for which there 
appears t,o be no practical rcmcdy) doea not. prevail with 
regard t,” plans deposited a:fter the coming int,o operation 
of t,he Public Works A& Smcndment Aot, 1900, for, 
as pointed out, by Edwvard8, J., in Parka and Wright 
v. Wdhgton District Land Registm, (lQ14) 3R N.Z.L.R. 
1449, since the pa,ssing of t,he Public Works Acta: requiring 
dedication of roads, no road which is a nrcessary p”rt,ion 
of a scheme of subdivision can be drdi&ed except in 
accordance with t,he stitatutory eondirions, and those 
st,at,utes require dedication b; rcgiistration of an in&u- 
merit of dedic;Lti”n in tho Land and Dccda Hrgistry 
Officr. 

In the foregoing, I have dealt with tho rights of the 
public rather t,han with those of the purchasers of the 
altotmmt3 on the dep”&ed plan of subdivision. These 
rights are clearly and minutely a,nal$zed by Williams, J., 
in ,Bnn.k of Nm Zdznd Y. Aucklmd District Land 
Regislrar, (1907) 27 K.Z.L.R. 126, 138. First, unless 
rxpresslg excepted (which is most unlikely), they have 
a right-of-way over the roadn a,nd streets, for s. 170 of 
t,he~Land Transfer Act,, 1915, provides that,, on t,he 
deposit of the pla,n, a right-of-may over at1 such roads 
(which wodd include, of course, streets) ahall be appur- 
tenant to every portion of t.he land in such subdivision, 
unless expressly excepted, and every iwtrument in which 
Ja,nd in described by reference to a deposited plan shall 
t,akc effect, according t,o t,he int,ent and meaning thereof, 
ns if such plan wwc fully set, out thereon. But, each 
purchaser has an additional right : he has a contractual 
right to compel the subdividing owner t,o dedicate the 
roads or streets as public highwaya, for there is no lack 
of consideration moving from ewh purchaser to the sub- 
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ROAD TRANSPORT LAWS. 
Changes Effected by the Transport Ait, 1949. 

By R,. T. DIXON. 

The Transport Act,, 1949, while principally a consolida- 
t,ion of the large number of enactments described in its 
Third a,nd Fourt,h Schedules, also effected numerous 
changes in the law, home being of an important nat,ure. 
There follows an explanation of these changes, and, 
for convenience in reference, the sections will he t,aken 
seria.tim. The changes effected by t,he Transport, La,w 
Amendment Act, 1948, arc: not referred to, as they 
were reviewed in (1949) 25 SEW ZEALAND LAW JOUEXAL, 
45, 59. 

Short Title rind Commencement.-Section 1 provides 
that the Act comes into force on November 1, 1949. 

Interpretation.-Section 2, contains t,he definitions. 
Of these, t,he following require nome examination for 
changes : 

“Agricultural purpose ” : this is a, new definit,ion, 
and is linked principally with the definition of “ agri- 
cultural tractor ” (next examined) and 9. li (3) (te- 
lating to exemption of agricultural tractors from 
regist,ra,tion fees) and 8. 62 (1) (relat,ing to refund of 
petrol tax on motor-spirit used in agricultural tractors). 
It will be noted that the definition does not include 
the transport on a road of the produce of or requisites 

for a farm ; thus, the exemptions above-mentioned 
cease to apply to such type of transport. 

” Agricultura,l tractor ” is also a new definition, 
and applies only to those tract,ors used exclusively 
for agricultural purposes as above defined. 

“ Goods-service vehicle ” is a new definit,ion, but 
no comment is required. 

“ Heavy motor-vehicle ” is a new definition, but is 
similar to the definition of “heavy motor-vehicle ” 
already contained in the Hea,vy M&or-vehicle Regula- 
tions, 1940. 

The definition of “ motor-car ” is amended slightly 
by a,dding the words “ inclusive of the driver.” 

Trailers which are designed exclusively as pert of 
the armament of the Armed Forces are by para. (d) 
thereof excluded from the definition of “motor- 
vehicle.” 

The definition of “ road ” is new, hut requires no 
comment. 

In t,he definition of “taxicab,” a slight alteration 
occur in t’he wording of para. (c), the former words 
“ by each passenger ” being replaced by ths words 



‘I by passengers.” The effect of this is to exclude 
any argument that the use of a taxicab when some 
passengers pay separate fares and others do not is a 
legal use under & taxicab service licence. 

The definitions of “ t,raction-engine I’ and “ tmctor ” 
a-e new, but require no comment. 

The term “ Tmffic Officer ” repleces the former term 
“ Traffic Inspector.” 

A very important definition i8 that of “use,” as it 
includes “ permitting to be on any road.” 

Conmissioner of Tmnsport and Other Officers.- 
Subsections 2, 3, and 4 of s. 6 are new, and provide 
for the appointment of a Doputy Commissioner of 
Transport. 

Inguiries for Parpoas of Trcmrport Co-ordinatim- 
Section 7 (3) is new, and has drafting purpose only. 

PART II. RECISTE~~ION AND LTCENSING OF MOTOR- 
YEHICLES AND LICENSING “B DRIVERS. 

Motor-aehicles to be registered aad to have Registratim 
plates and Annuul Lieenca-Pamgraph (b) of subs. 1 
of s. 15 is new, and enables regulations to provide for 
either a general registration-p1at.e system of the annual 
licence label system for licensing of motor-vehicles. 

From subs. 3 is omitted the former proviso (in J. 3 (2) 
of the Motor-vehicles Act,, 1924) whereby it was per- 
missible to use a,n unregistered mot,or-vehicle while 
the latt,er was being taken to be registered. 

Applications for Registration.-Section 17 contains 
B new subs. 5, which makes it HII offence to &pply for 
registrat,ion of a motor-vehicle already registered. 

Registration.~Section 18 contains new Fording t’o 
provide for simultaneous registration and licensing of 
behicles. 

Ezemptions from Anm.ml Licwm Fees.-‘l’he Main 
Highways Board is newly included in s. 21, and it,s 
vehicles are entitled to exemption in the c~ircumtitances 
described. 

Details of Registers to be supplied to Applica:nts.- 
In Y. 25, automobile associations are now included 
among those who are entitled to free information from 
the register of mot,or-vehioles. 

Noti&ation of Change of Ol~newh~ip qf Notor-wl&cles.- 
Section 26 (2) is an important new provision which 
applies bhis change-of-ownemhip section to ca,~es when 
a rehicle is repossessed under a hire-purchase agreement, 
a,nd the vendor under the agreement must in wery ca*ae 
give the required not,&. 

Cowt may disqrurlify Convicted Persons, DE endome 
Drivws I%rnces.-Paragraph (b) of suba. 1 of 6. 31 
ia amended so &J to conform in the latt,er part with 
para,. (c) relating to endorsement of drivers’ liccnces 
issued in the future. 

P.uw III. ROAD TRAFI~. 

Ezemptim fim Speed&?& of Police, Z’rafj% Officm, 
md Amb&znce and Fke-brig& Driuers.--In s. 37, 
t,be exemption of ambulances from spend reatrict~iorm 
is now made to apply only to those a~mb&uwes fitt,ed 
with a siren or bell. 

D&es of Motor-d&ers in Casm of Accidents.-By 
6. 47 (2), the requirement to supply on dema,nd names 
and addresses and other part~iculars following an acci- 
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dent, may be made by a Traffic Officer as well as a 
constable. 

On demand by Constable or T,raffic Officw, Driver of 
Motor-vehicle to stop and giae flmne and Address.-By 
s. 48, the obligation of t,he driver to stop on demand of 
a constable in uniform or Traffic Officer is made to “pply 
only when t,he latter is wearing a distinctive oap with 
badge of authorit,y &x-eon. 

RestrictiorL of Hcaay Traific on Roads.-In s. 52, the 
powera for restriction of heavy traffic on roads are 
newly oxtonded to the Main Highways Board in the 
cwso of a ma,in highway. 

By-bzw,s a.9 to th,e U.se of Roads.-By s. 54, the various 
by-law powers yet out therein may now be exercised 
by the i&in Highways Bead a,s well as by local 
authorities. 

hZteILaed 0pdio7~ of L~C~W ilL respect 0f tlea~y 
Traffic and V&&s plying for Hire.-The term “ plying 
for hire ” which governa 8. 57 is extended by inserting 
“ or otherwise arailsble for hire.” 

RISKS). 

Spfmx P~ovisiDns in respect of Chmge of Ownersh~ip.- 
The former provision makimg it obligatory for the 
owner of a motor-vehicle t,o notify the msurance com- 
pany of it change of ownership has now (by s. 71,) been 
omitted. 

Otmer to give to I?mmmce Company Notice of Acei- 
dents, &--In s. i3 (2), t,he notice now requires to be 
in writing. In r;ubs. 3, the words “or any other 
peraon t,hat the insursnce company ir liable bo indemnify 
under a contract of insurance under thiv part of the 
Act ” have been inserted aft’er ” owner.” 

Inswmncr Comzpa;)u~ n<u~ nettle Claims.-Section 74 
alao ha,& bea amended on simila,r line8 to the amend- 
ment explained above to s. 73 (3). 

Poalsiom Applicable where a. Pwnium Less than 
the Proper Prrmiwn in paid.-Section 79 (3) now pro- 
vides that any addit,ional premium shall be paid to 
the Deputy Registrar, a,nd not (as formerly) to the 
infiurance company direct. 

The legislation in this part now includes, with the 
control of road passengwscrvices, provision8 of former 
Ordera in Council pro>Tiding for the licensing control 
of road goods-sowices and ha&our-ferry 8er~xes. 

The Regulations relating to goods-services were 
the Transpol% (Goods) Applied Provisions Order, 1948 
(Serial Pjo. 194X/206), and the Regulations r&&g to 
harbour-ferries were the Transport (Harbour-ferry 
Serrices) Applied Provisions Order, 1949 (Serial No. 
1949/61), and Amendment Ko. 1 (Serial No. 1949/91). 
These ha,vc been revoked by 8. 169 (2) of this Act. 

Constbtution of Goods-service Districts, and Licensing 
Authorities ther~jw-In Y. 53, the term ” goods+ervice 
district ” replxrs t,he former term “ controlled ares, ” 
for descrilkg the a,rea,s of goods-service licensing 
control. 

Con.dtAm of Hwbour-ferry Srrvice Districts and 
Lice~siq Authorities tlwrefor.-Section 84 (4) enables 
the Minister of Transport, to sppoint the Licensing 
Aut,hority for a harbour-ferry service district as a one- 
member Authority or a three.member Authority, an 
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%ernat,ive which was formerly not available to him applied hy the Transport (Goods) Applied Provisions 
so far a8 h&our-ferry services were concorncd. Order, 1948 (Serial No. 1948:206), but are now 

Special PmGions “s to Metr”politan Authwitim- fltat”t”rY. 
Se&on 85 applies to Metropolitan Aut,horities the &fining Proper Licensing A~uthority to grant Licences 
obligat,ion t,o give reasons for decisions and t,o caaso “1 ezcrcic Jurisdiction in xqect thereof.-Section 
them to he entered in t,he minute-book. This formerly 99 (I) (2) (3) p rovides the Minister wit,h greater 
apphed only to District J,icensing AuthoriCes. scope t,ha,n formerly for the appoint,ment, of Liceusing 

DispLall~~catlolz from Appuintment a* Licrnsing Aut,horities, and for the delegation t,o t,hem of the 
Avtlcority.-By Y. 86, in addition to t,he other disquali- control of the transport services. 
fications of membership of Licensing Authorit,ies, Licensing Authority to rrdwrtise Receipt of Applica- 
persons are now excluded if interested, directly or in- tion and h,old PIcblic Sitting.-The not,& under s. 101 (I) 
directly, in carying on aircraft, services. i8 now to be four&n clear days’ no&o, instead of aeven 

Passenger-seruim. Goods-sero~ces, and Harbour.ferry clear da,ys’ notice, aa formerly. 
rCeraices to he licensed.-The former special penal pro- Mattem to be considered bejox determining Applicn- 
vision applying to companies end dirwtom of com- 
panics ia no; (by s. 95) omitted. 

timz.9 fur Licencrr.-Pamgraph (h) of subs. 1 of s. 102 
includes the new vords ” OP anv p&s thereof” m 

Cpitnin &rvice.~ dmhed to he Cood.s-n~~~ic~,s.-Worils its reference to districts). Pwa&aph (a) of subs!‘2 
a,re newlg inse&d in s. 96, making it ckw that there includes the word “area,” para, (d) has added to it 
is no conflict between the “ goods-service ” described the words ” and in the case of an existing service, the 
in t,his section a,nd the “ goodu-service ” described in mannor in which it has been carried on,” and para. (e) 
R. 2. has had added t,o it the words “ if it is intended to be of 

,%ew@ions frum Tmnsport Gcences.-In ysm. (c) a regula” natur5.” 
of subs. l of Y. 9i, it, iu now provided that, the Enister The former para. (g) of s. 26 (2) of Dhe Transport 
is to approve of the exemption of t,he service, and not, Licensing Act,, 1931 (relating to transport requirements), 
as formerly, of the vehicle used in the service. The has been or&ted, possibly as it was considered un- 
exemptions described in pams. (c)-(h) were formerly newssary in view of para. (b) of subs. I of s. 102. 

(TO be continued., 

OBITUARY. 
iilr. Eric Russell (Invercargill). 
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New Books and Publioatirmn. 
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IN YOUR ARMCHAIR-AND MINE. 

” Aforesaid.“-It was reccnt!y suggested to Scriblex 
that he should bring columnlstic strictures t,o bear 
upon the cont,inued use of t,he word “ aforcseid.” At 
first sight,, he w-as disposed to agree ; but more m&we 
reflection raises considerable doubt in his mind. Here 
is an inoffensive little word thab has done its work 
well in hundreds of thousands of documents and, 
as far as we know, harmed nobody. Most legal 
dict,ionaries and phrase-books other than Slroud ignore 
it completely. Wh,arton’s Law Lexicm, 14th Ed. JO: 
dismisses it in two words as “ ;clroa,dy mentioned.” 
In a weighty pronouncement,, Lord Denman, C.J., in 
I’mke v. A’cwch, (1843) 7 Q,.B. 6031 610 ; 115 E.R. 616, 
620, says it, “naturally refers to the places named 
immediately before.” Shakespeare tends t,o confuse 
the isaue when, in TroiIus and Cressida, he writes : 
“ Thersites is a foole, and, as aforesaid, Patroclus is 
a foole.” Fowler, who ought t,o know better, cites it 
in his $fodern English Lisage as an example of podantic 
humour along vith “ ergo,” “ nasa,l organ,” and “ nether 
garme&.” In its more whimsical aspect, it is to be 
found in The Lawyer’s Inaocution to Spring, by H. H. 
Brownell : 

” 0 b&eat term of” Cupid’s Cowt, 
Where tmder plaintiffs actions bring, 
Season of frolic md of qmt, 

Index Note.-Scriblex is indebted to a learned 
contributor from Gisborne, who, induced by the note 
in this column on tho index to the Fifty ,Formsic 
Fables of “ 0 ” (Theobald XI&hew), hes looked up 
the Preface to S~enw Bower’s Actkmahle ,liisrepre- 
setiation, wherein he writes : 

“ Without Prejudice.“-Where t,he husba,nd in a 
dirorce case sought, to adduoe evidence of what had 
taken place at B meeting between the parties and their 
solicit,ors, at which a reconciliation was discussed, 
Ormerod, J., considered t,hat the evidence ought to be 
admit,ted, on the ground that a meeting a,rranged by 
the pnrt,ies t,o a. mawimonial dispute t,o di3cuss a possible 
reconciliation could not by itself be taken to be without 
prejudice if it WBS not specifically .&ted to be so : 
Rosfock u. B&o&, [1950] 1 All X.K. 25. On t,he 
ot,her hand, in NcTa.ggwt v. NcTuggart, (lQ48] 2 All 
E.K. iR4; the Court of Appeal considered that what 
had taken place at an intrrview b&l-em husband and 
wife beforc 5 Probation Officer who wanted to effect 
a, reconciliation could not, bo admitted in the evidence 
of tile officer if objection was takal, because, as 
Denning, L.J., said, at p. 756 : 

Recorder’s Error.-In R. v. Cmn, /1950] 1 All E.R,. 
:X8, t,he appellant, was convicted at the Bolton @art,er 
Sessions of receiving stolen cloth-60,947 yards of it,- 
vslurd a,t more thnn f7;00iJ. There was no doubt, in 
t,he opiuion of the Court of Criminal Appeal t,hat, on 
the evidence, the conviction w&a amply justified ; but,, 
aft,er the jury wa-e enclosed, they sent, the Recorder 
before whom he was tried a communication, which he 
receircd in his privat,e room; and hc then sent an 
answer to the jury in their rooms wit,hout disclosing 
vhvhat t,hr question or answer was, and without coming 
into Court. It was stated to be a simpla matter 
with which hc had dealt in his summing-up. Nevor- 
thelesa, Lord Goddard, L.C.J., pointod out that no de- 
p&me could bc authorized from the well-organized 
rule that these mat,ters must be dealt with openly in 
Court ; and the conviction w&s quashrd. Green w&8 
lucky--and 80 are we, who are privileged to practise 
under a system of justice that, renders suob a decision 
possible. 

From My Notebook.--” A drastic revision of our 
prenent fiscal system will become impera,tively neces- 
sary if we are to remain a great nat,ion ” : Lord Mac- 
milla,n in an articlc in The Sunday Times. 

“ in this country, mnid the clash of arms, the laws 
are not, silent. They may be changed, but they speak 
t,he saimc langwge in war ss in peace I pro- 
test, even if 1 do it alone, against a strained construction 
put on words with the effect of giving a,n uncontrolled 
power of imprisonment to t,he Xnist,er ” : Lord Atkin 
in Livemidge Y. Anderson, [1942] A.C. 206, 244 ; [1941] 
3 All E.R. 338, 361. 
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