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ASSESSMENT OF DAMAGES IN FATAL ACCIDENTS. 
II 

HE main question now to be considered is the T nature of the o&we of action which was vested 
in the deceased worker at t’he time of his death, 

and which, by virtue of 8. 55 of the Workers’ Com- 
pensation Act, 1922, survives for t,he benefit of his 
estate. Consequent upon that, some consideration 
must be given t’o the basis upon which damages in such 
an action should be asessed. 

THE W0RKEH.S~ CoMFENsATIoN Bcr, 1922. 

In Rose v. Ford, [193Tl AC. 826 ; [19371 3 All E.R. 
359, the House of Lords wore unanimous in their opinion 
that a cause of a&ion for loss of expect~a~tion of life 
vested in the deceased before his death a,nd survived 
to the personal representative ; and that it was quit~e 
a separate came of action from any p&n or suffering. 
In that case, the father of the deceased girl, her adminis- 
trator, sued in two cnpacit,ies : first,, to I‘BCOY~I‘ danages 
for himself a,nd his wife as dependants under the Fatal 
Accidents Act,, 1846.1908 (our Deat,hs by Accidents 
Compensation Bet, 1908), second, to recover damages 
for the benefit of the estate of his daughter under the 
provision8 of the Law Reform (Miscellaneous Pro- 
visions) Bet, 1934 (which was reproduced as s. 3 .of the 
Law Reform Act,, 1936, a,s origi&ly enacted, and is, 
in effect,, the same as s, 55 of the Workers’ Compon~a- 
tion Act, 1922). 

It mu& be pointed out that, in Flint v. Lot~Zl, 119351 
1 K.B. 364, the plaintiff was nlive at the trial, and it 
was t,here held t,hat, if a person suffered personal in- 
juries from negligence, t,here could be included in the 
e&n&e of damages consideration of the fact, t,hat, 
by the wrongful injury, his normal expect,at,ion of life 
had been short,ened ; and this, in the opinion of t’he 
House of Lords in Rose v. Pord, had always been a, 
usua,l element in the asessment of damages in such 
cases. If, therefore, a living person could cleim 
damages for lbss of cxpcctation of life, that right is 
vested in him in life,, and on his death, under 8. 56, 
it passes to his personal representative for the benefit 
of his estate. 

THE WORD “ WORKER ” IN s. 55 OF THE WOEKERS’ 
COMPENYATIO~ ACT, 1922. 

It may be a,s well to repeat here the terms of s. 55 
of the Worl+rs’ Compensation Act, 1922, which is a8 
follows : 

- 

I f  the word is given t,he definition enact,ed in s. 2, 
that, does not can-y t,he matter much further : the 
doubt, is not whether t,he word “ worker ” .in s. 55 
means “any pe~on who has entered into or works 
under a oontract of service with an employer.” The 
problem is whether t,ho personal representatives of r~ny 
such employed person an ta,ke advantage of s. 55 ta 
sue for damages in respect of injuries sustained by 
such a deceased person in an accident outside the scope 
of his work, as t,he results of the negligent act of a person 
who was not bis employer. 

The right to recover compemation or danages given 
by 8. 55 relates to a,n “ aocident ” ; but tha familiar 
qualifying words “ a+ing out of and in the course of 
z;r;nployment, ” (used in 8. 3) ase not, added to t’hat 

At first glance, it may seem to appear tha,t, by using 
the word “ worker ” without qualification in a section 
framed in such genera,1 terms, a cause of action which 
was vested in anyone who was working at the time of 
his death for an employer survives for the benefit of 
his estate against a person (other than his employer) 
“ liable to pay the compensation or damages.” 

On the other hand, a different conclusion may be 
rcaohed if s. 55 be taken in its set,ting in t,he Workers’ 
Compensation Act, 1922, which, in its application 
generally, is designed to de+1 with the rights of a worker 
against his employer only. The opinion has been 
expressed that the words in s. 55 “ or other person 
liable to pay the compensation or damages ” are not 
referable to Amy member of the public ate large, but 
a,re confined to & person who, as an indemnifier, may 
become liable to pay the dama,ges or compensation 
for which an employer is primarily liable. The term 
“ person ” includes a corporation sole, and also a body 
of persons, whether corpomte or m&corporate : Acts 
Interpretation Act, 1924, s. 4 ; and see the use of the 
word “ person ” in s. 68 of the Workers’ Compensation 
Act, 1922. The matter can be properly settled only 
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by an authoritative decision of the Court ; and, in the 
meantime, the doubt is one of the main reasons given 
for the total repeal of 8. R.5 by those who advooate 
&ch repeal ; and 888, thereon, Post, p. 272. 

The matter has been the subject of home judicial 
observations. 

In Forrest v. Kaitangata Coal Co., Ltd., [19391 
N.Z.L.R. 910, 915, Blair, J., seemed to take for granted 
t’n&t, when the Legislature enacted the Law Reform 
Act, 1936, it must be presumed to have known t,hat 
workers, “ by virtue of 8. 55, already enjoyed certain 
benefits r&ting to the survival &s against their employers 
of causes of action.” 

In O’xeara v. We.stfield Freezing co., Ltd., [I9471 
N.Z.L.R. 253, the learned Chief Justice, at pp. 266,267, 
observed : 

This section broadly provided tbst the right to twoover 
oompensation under the AcI or damages independently of 
the Aot survived notwithstanding the death of any person 
liable to pay compensation or danaga or of the worker. 

It was restricted and limited in ita sppliostion to a&dent- 
to worker-obviously accidents in the course of their employs 
men&and, whilst the makisg of a claim for compensation 
would be limited in time by the Workers’ Compensation Act, 
there w&8 no limitation for bringing an c&ion for dbmagss. 

Mr. Justice Finlay said in the same case, at pp. 276, 
277, that by 8. 55 the ado personalis rule is, in respect 
of a limited class of persona, revoked in general terms 
and without qualific&tion or supplementation. He 
added that the Legisl&ture has left persons of & p&r- 
tic&r description in enjoyment of the right 80 conferred 
by s. 55. (This pronouncement carefully leavea wide 
open the question now under consideration.) 

In each of the reported C&BBS M&r v. Union Steam 

Ship Co. of New Zealand, Ltd., [I9181 N.Z.L.R. 247, 
Forrest v. Kaitangata Coal Co., Ltd., [1939] N.Z.L.R,. 
910, and O’Xeara Y. Westfield Freezing Co., Ltd. 
(supra) , the deceased worker’s personal representatives 
received t,he advantage of s. 55 of the Workers’ Com- 
pensation Act, 1922, in respect of injuries received by 
the deceased while he was working for the defendant 
whose negligence w&s alleged. Consequently, the need 
for interpretation of the meaning of the word “ worker ” 
8,s used in that section did not arise ; and the observa- 
t,ions just cited (with the exception of that of Finlay, 
J.) are obiter. 

Speaking generally, Finlay, J., in his judgment in 
O’Meara’s ca*8e to which reference has been made, 
at, p, 278, said : 

TEE FORM OB ACTION : ONE WEIT OB Two. 

It is sometimes difficult to know whether a persona,1 
representative of a deceased worker should olaim 
damages under 8. 55 of the Workers’ Compensation 
Act, 1922, and &mages under the Deaths by Accident8 
Compensation Act, 1908, in the one action, or whether 
he should claim them in separate writs. (We do not 
refer to any matter of election of remedies, in respect of 
which other considerations arise.) 

The different c&uses of action must first be 
examined. 

Under s. 55 of the Workers’ Compensation Act, 
1922, as we have seen, if a worker is injured by accident 
due to the negligence of another person, his cause of 
action in LL claim for damages does not abate at his 
death, but survives for the benefit of his estate, and 
can be enforoed in an action brought by his personal 
representat,ive against the negligent defendant, or 
against the defendant’s personal representative if the 
defendant has since died. If the injuries for which 
the defendant is responsible are so severe that the 
victim dies of them before the action is brought, or, 
at any rate, before judgment, then the element of 
damages which is often described as “ loss of expecta- 
tion of life ” and damages for pain and suffering for the 
deceased are equally admissible if the &ion is brought 
by his personal representative. 

The cause of action under the Deaths by Accident,8 
Compensation Act, 1908, is a different o&u% of action 
from that which the injured person would have had if 
he had lived ; it benefits his dependants, and not his 
estate : British Columbia Electric Railway Co., Ltd. 7. 
Ghtile, [1914] A.C. 1034, Union Steam Ship Co. of 
New Zealand, Ltd. v. Robin, (1920) N.Z.P.C.C. 131, and 
Rose v. Ford, [I9371 A.C. 826 ; [1937] 3 All E.R. 359. 

In Rose v. Ford, [1937] AC. 826 ; [1937] 3 All E.R. 
359, the personal representative of tho deceased girl, 
bringing an action under the section corresponding 
with our s. 3 (1) of the Law Reform Act, 1936, as origin- 
ally enacted, sued for damages for the benefit of her 
estate under two heads--&., (a) special damages, 
including funeral expenses, and (b) ct%OO for pain a,nd 
suffering, including the loss of a leg. The deceased’s 
personal representative also sued for the benefit of the 
deeessed’s dependants under the Fatal Accidents Acts, 

In &f&r v. U&on Steam Ship Co. of New Zealand, 
Ltd., [1918] N.Z.L.R. 247, the plaintiff, who was & 
wharf labourer, claimed damages at oommon law, 
but died after the trial, and adnntage w&8 taken of 
8. 10 of the Workers’ Compensation Amendment Act, 
1911 (now 8. 55 of the Workers’ Compensation Act, 
1922), to continue the proceedings in the name of 
his widow and executrix. 

In Fomstv. Kaitanqata Coal Co., Ltd., [1939] N.Z.L.R. 
910, the claim made by the deceased worker’s father, 
his administrator, was for cl,500 damages at oommon 
law for loss of expectation of life in respect of injuries 
arieing out of his employment, a,nd it was especially 
stated that it was founded upon s. 55 of the Workers’ 
Compensation Act, 1922. In the 8ame tit, there 
was an alternative cause of a&ion founded on the Deaths 
by Aocidents Compens&ion Act, 1908, and the Coal- 
mines Act, 1928, but such a~ltemative ba,sis of claim 
wa8 limited to the claim for funeral expenses and f501 
as genersl damages. The general-dama,ges claim was 
brought for the benefit of the father and mother of the 
deceased, who had lost all expectation of future 
pecuniary benefits from the deceased. 

In O’Meara Y. Westfield Freezing Co., Ltd. (mpra), 
the mother of the deceased worker, as executrix of his 
estate, brought an action claiming %750 damages for 
loss of expectation of life of the deceased. Damages 
were assessed et $500. There wan no separate action 
claiming under the Deaths by Accidents Compensation 
Act, 1908. 

Since the decision in Rose v. Ford, the current English 
practice seems to be that there should ba two separate 
writs, in one of which the personal representative claims 
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damages for the benefit of the e&&e under the Law 
Reform (Xisoellaneous Provisions) Act, 1934, while in 
the other he claims compensation under the Fatal 
Accidents Acts. This may be inferred from Winfield on 
Top.ta, 4th Ed. 193, 201, and in Salmond on Torts, 10th 
Ed. 73, it is accept,ed aa the normal procedure. From 
the practical viewpoint, this would seem t,o be the 
better pract,ice. 

Of couwe, if there is no executor or a,dministrator 
of the deceased worker appointed, there is no one in 
whom the right of action under s. 55 can rest. On 
t,he other hand, while actions under t,he D&hs by 
Aocident,s Compensation Act, 1908, must be brought 
in the nrtme of the personal representative, if it happens 
t,hat t’here is no executor or administrator of the de- 
ceased worker appointed by the Court, then, under 8.10, 
t,he action may be brought by and in the names of the 
persons for whose benefit the action is maint,ainable. 

It is unnecessary, when it is decided to take action 
against t,he deceased worker’s employer as above, 
under separate writs, to file a claim for workers’ com- 
pensation in the Compensation Court. It, must always 
be remembered t,hat, as Blair, J., put it in Forrest v. 
~ikita~~ta a22 co., Ltd., [1939] N.Z.L.R. 910, 914 : 

The whole framework of the Wvorliers Compens*tition *et 
is to provide workmen with insurance against industrial 
accidents whhother pue accidents or &rising from negligence 
on the employer’s part. And everyone knows emt, this 
hbility of employers is now an inevitable incident to t,hs 
rel*&msbi* of emplopr imcl worker and is invsfmbly insured 
against by the employer and treated by him 6,s naturaJy 
incidentd t,o the employment of workera. 

It follows tha,t, if the persona,1 represent&ire of the 
deceaed worker does not succeed in his &ion lmder 
the Deaths by Accidents Compensation Act,, 1908, 
then, under 8. 52 of the Workers’ Compensation Act, 
1922, the plaintiff mi~y apply for assessment of workers’ 
oompensa,tion, and the Judge ma,y hear such further 
evidence, if any, as he thinks fit, as if the hearing of 
the applicabion for assessment, of compensation were 
the trial of an action for compensation in the Com- 
pen&ion Court ; and the award of compensation, 
made by the Supreme Court up to s1,750, is made 
under t,he Workers’ Compensation Act, 1922 ; and a 
certificate as to the amount assessed given by the 
presiding Judge in that Court is filed in the Compenss- 
t,ion Court. 

If, on the other hand, the personal representative of 
t,he deceased worker succeeds in his action under the 
Deaths by Accidents Compensation Act, 1908, then 8.49 
of the Workers’ Compensation Act, 1922, applies, and 
t,he sum received by way of compensation for the same 
accident is deducted from t’he award of damages, or 
vice WTSCZ. 

Of course, if t,he oaiuse of action under the Deaths by 
Accidents Compensation Act, 1908, lies against a person 
other t,han the employer of the deceased worker, a,nd if 
a claim against t,he latter’s employer under the Workers’ 
Compensation Act, 1922, is maintainable aga,inst him, 
that claim must be lodged, within the prescribed time, 
in the Compensation Court. 

THE QP.WXM OF DAMAGES RECOVERABLE. 

Guida,nce may be obtained from the judgment of 
Hodson, J., in Bishop v. Cwmrd White Star, Ltd., 
A&eby v. Swne, [1950] 2 Al1E.R. 22, as to the quantum 
of damages that may be awarded where a claim is made 
under s. 55 of the Workers’ Compensation Act, 1922, 

in respect of loss of expectation of life and for pain and 
suffering, and a cl&m is also made under the Deaths by 
Accidents Compensation Act, 1908. 

His Lordship said that the claims based on loss of 
expectation of life must be dealt with in the light of 
the judgment of the House of Lords contained in t,hhe 
opinion of Viscount Simon, L.C., in the leading authority, 
Benham v. Ganzbling, [1941] 1 All E.R,. 7, which may be 
said to have put it brake on a tendency to awad high 
damages under this head by reducing the damages 
actwdly a,warded from $l,ZM) to E200. His Lord- 
ship said that, when considering the age of the victim 
of an accident, the right conclusion t,o be drawn from 
the Lord Chancellor’s speech in that case (at p. 12) 
is that, where men in the prime of life are concerned, 
the measure of damages does not vary with the number 
of yews of the a,llot,ted span which may be said to 
lie in front of the deceased persons. 

In t,he two ca,ses before Hodson, J., one of t,he deceased 
wa,s thirty-nine years of age when he died and bhe other 
was nine&n and a half; and, in the former case, the 
Registrar warded $350 and in the lat,ter ease %OO. 
If, t,herefore, the Regist,rar had nried the amount 
simply because of the difference iu age of the two men, 
he was in error. His Lordship added that it does not, 
of course, follow that the figure in each case must 
neoessarily be the same, and that he would not be 
prepared to say t,hat either of these figures was wrong 
in itself, or, in particular, that either figure was too 
high in the light of the judgment of the House of Lords 
in Benham Y. Gmnbling (supm). The accident occurred 
in the year following the House of Lords judgment, 
and it had to be approached from t,he point of view of 
the time of the accident, when the damage crystallized ; 
any consideration of the cha,nge in the value of money 
mea,nwhile did not materially affect the a,wards in these 
ca,ses 

In respect of a claim for damages under the head of 
pain and suffering, His Lordship Eaid that, in the 
absence of clear evidence of reasonably prolonged 
suffering, there should be no a,ward under this head. 
This conclusion, he thought, was cotisistent with the 
view taken by the Court of Appeal in Rose v. Ford, 
119361 1 K.B. 90, and confirmed on this point by the 
House of Lords. In that case, the plaintiff survived 
the accident for four days, during the greater part of 
which she was in a state of coma, and damages under 
thia head were fixed at the sum of $20. 

In his speech in Rose v. Ford, [1937] 3 All E.R. 359, 
Lord Wright, in considering the question of t,he element 
of damages for the shortening of life 01‘ for the loss of t,he 
normal expectancy of life, suggested the proper d&o- 
t,ion to be given to the jury. He said, at p. 373 : 

The jury &o&i be directed that they are entitled to t*e 
it into oonsiderat~ion along with other relevant element~s of 
dmmge, using their common mo to give whet is fati and 
modemte, in view of all the uncertainties and contingencies of 
human life. Special cams may ooem, such as that of an 
infant, or an Lnbecile, or an incurable invalid, or & person 
involved in hopeless difficulties. The Judge or jury mu& 
do the best they c&n, in the circumstancei, in this 8-1 in ather 
c.sms. 
In wsessing damages under the Fatal Accidents Acts, 

1846 to 1908 (our Deaths by Accidents Compensation 
Act, 1908), Ho&on, J., said that it is convenient to 
start with a sum calculated in accordance with the 
principles enunciated by Lord Wright in Davies v. 
Powell Duffyn Associated Collieries, Ltd., [1942] 1 All 
E.R. 657, where, at p. 665, he said : 
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In that judgment, the number of years’ purchase is 
left fluid, but Hodson, J., was of the opinion that that 
number was not to be materially reduced by considera- 
tion of the hazardous nature of the occupation of the 
deceased. (In the c&88 before him, the deceased were 
seamen ; and during the last w&r the hazarda of life 
at se& were not conspicuously greater than risks run 
by many other persons on shore.) He concluded that, 
when the neceasrtry deductions from the starting sum 
had been made, the resulting total should be appor- 
tioned amongst the family, taking the family BS the 
unit, when claims were made in respect of more than 
one dependant. 

In England, but not in New Zealand, there may be 
a deduction from the amount of damages awarded 
under the statutes corresponding to our Deaths by 
Accidents Compensation Act, 1908, of t,he sums awarded 
under the section corresponding to 8. 55 of the Workers’ 
Compensation Act, 1922, for loss of expectation of life, 
for pain and suffering, and for loss of personal effects, 
according to the ciroumstances of the ease : cf. Bishop’s 
ewe, [1950] 2 All E.R. 22, 26 ; and see Lord Atkin’s 
speech in Rose v. Ford, [1937] 3 All E.R. 359, 363. 
In New Zealand, these sunx constitute a “ gain ” ta 
the estate of t,he deceesed under 8. 7 of the Law Reform 
Act, 1936, since that section is applicable to “any 
action ” under the Deaths by Accidents Compensetion 
Act, 1908 ; and. by virtue of it, no such “ eain ” may 
be taken into a&o&t in asses&g danages& such an 
action : Alley Y. Alfred Buckland and Sons, Ltd., [1941] 
N.Z.L.R,. 575. 

In concluding his speech in Rose Y. Ford, [1937] 
3 All E.R. 359, Lord Roche said, at 1~. 381, that the 
proper place to deal wit,h the deceased’s future caning- 
power, cut off by death, i8 where the Court is dealing 
with t.he cause of action under (our) Dent,hs by Acci- 
dents Comprnsabion Act,, 1908, and that,, accordingly, 
there is no clashing or overlapping ‘between the two 
causes of action and the judgments thereunder. 

Since, bherefore, t,he a&ion under s. 55 result,s in an 
increment to the estate of the deceased, founded on 
the cause of action vested in him before he died, and is 
available for the payment of debts and legacies, there 
is, in view of s. 7 of the Law Reform Ar%, 1936, no 
duplication with the damages awarded the dependants 
of t’he deceased, personally as such, in respect of the 
value of their dependency, c&&ted on loss of the 
deceased’s Wnin@ consequent on and after his death, 
in the action under the Deaths by Accidents Componsa- 
tion Act, 1908. 

It should be noticed that s. 3 (2) of the Law Reform 
Act, 1936, imposes limitations and confers benefits in 
respect of the award of damages, where a caiuse of a&ion 
survives in pursuance of s. 3 (1) for the benefit of the 
estate of a deceased person-namely, the award of 
damages may not include any exemplary damages, 
and, where the death of the person has been caused 
by the act or omission which gives rise to the cause of 

action, the award of damages must be calculated 
without reference to any loss or gain to his estate 
consequent on his death, except that a sum in respect 
of funerel expenses may be included. These limitations 
and benefits are not applicable to an award of damagea 
under s. 55. 

It is true that s. 65 has made available and radizable 
for the benefit of a deceaaed worker’s estate any cause 
of action which WBB vested in him when alive; but, 
in view of t,he decision of the Court of Appeal in O’Hea~a 
V. Westfield l%eezing Co., Ltd., [1947] N.Z.L.R. 253, in 
which Porrest v. Kaitangafa Cd Co., Ltd., [1939] 
N.Z.L.R. 910, w&8 approved, that section is an inde- 
pendent enactment. An action brought under 8. 55- 
to use the words in the judgment of Finlay, J., in 
O’Meara’s owe, at p. 278 (with which Kennedy and 
Callan, JJ., agreed)-“ finds the survival of the right 
of action upon which it is founded not in s. 3, but in 
9. 55. In other words, the cause of action survives 
by virtue of 8. 55 and not by virtue of s. 3.” The 
judgment of the learned Chief Justice, at p. 269, is to 
the 8ame effect. The limitations and benefits in respect 
of the award of damages in P. 3 (2) are limited to where 
“a cause of action survives a~ aforesaid ‘--that ia, 
by virtue of 8. 3 (1). Consequent,ly, those limitations 
and benefits do not apply to an award of damages 
on the principle of Rose v. Ford, under 8. 55. 

LATE APPORTIONMENT OF DAMAGES. 
Emlier in this article, A&e, p. 241, we referred to the 

relevance of lap~pse of time since the death of the deceased 
when assessing damages under the D&hs by Accidents 
Compensation Act, 1908. After that, appeared in 
print, 3fr. Justice Northcroft, on September 11, delivered 
a judgment in Reeve v. The King (to be reported) in 
which he shows the method to be adopted in apportion- 
ing damages 8ome time after the death of the bread- 
winner. The facts were that a,n order which was 
made in 1944 apportioning damages under s. 6 of the 
Deaths by Accidents Compensation Act, 1908, estab- 
lished, for the benefit of the wife and dependent sons of the 
deceased, a class fund of the kind declared by the Court 
of Appeal in Public Trustee Y. Heffron, [1946] N.Z.L.R. 
683, t,o be contraq to the provisions of that statute. 
In terms of the order, one-third of the moneys, after 
payment of funeral expenses and costs, w&s paid to the 
widow, and bhe remaining two-thirds of the residue 
and the income therefrom were held for the maintenance, 
education, adwncement in life, or benefit of the widow 
and her two dependent sons until the younger should 
attain the age of eighteen war% Cpon the younger’s 
at&in@ that age, the Pub%c Trustee wai8 to apply to 
t,he Court to determine to or among which of the 
beneficiaries t,he b&lance of the moneys then remaining 
W&B to be paid or divided. The widow died in June, 
1949, at which date the younger son had attained 
eighteen years of age. 

This year, on a motion by the Public Trustee asking 
for directions, the learned Judge held that, in view of 
t,he decision in Public Trwtee v. If~ffron (supra), the 
Court va,a required t,o make a belated apportionment 
nunc pro tune, and had to consider the circumstances 
of the widow and two dependent SO~S for whom the 
action ~86 brought from the time they suffered injury 
by the loss of the deceased up to the present time. 

As t,he learned Judae uointed out, the reaaoniw of 
the Lords Justices i; Phillips v. ~ershmu, Lees&d 
Co., Ltd., [1920] 3 K.B. 297 ; 13 B.W.C.C. 211, and that 
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of the Court of Appeal in Willlammn v. John I. Thorny- 
croft and Co., Ltd., [1940] 4 All E.R. 61 (to which 
we ham already referred), wore entirely apposite to 
the ome before him ; and t,he apportionment, a8 in 
those cases, was to be ma& on the baais of the a,scer- 
tained facts, and not on the basis of the probabilities 
exlating at the date of the death of the deceased husband 
and f&her. The apportionment of the residue, there- 
fore, was to be based upon the same considerations as 
would have applied ha,d it been an apportionment of 
the original fund, taking into consideration the amounts 

that the dependants ha,d received. 
Consequently, as the widow’s period of dependency’ 

mm 2,160 days, and the respective periods of de- 
pendency of the aon8 were 1,263 and 1,992 days, and a8 
the injury to the widow would be at a rate twice that 
suffered by each son, the original sum and interest, 
after deducting all co& and charges, was divided 
int,o 7,575 portions, of which the widow’s estate.~ 
was reallotted 4,320 and the sons 1,263 and 1,992~ 
respect,ively, less the moneys already received by each 
of them. 

SUM~MARY OF RECENT LAW. 

No. 1. 
x0. 2. 
Ns. 3. 
Nd. 4. 
No. 5. 
No. 0. 
No. 7. 
No. 8. 
No. 0. 
No. 10. 

No. 11. 
No. 12. 
No. 13. 
No. 14. 
No. 16. 
N”. IO. 
Ku. 17. 
No. 18. 
No. 19. 
No. 20. 
No. 21. 
No. 22. 
No. 23. 
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I&~I&, and Western Smoe, 88 if India had not become a 
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repl&lic. 
The Statute of Westminster and the Constitution of Canads. 

(Hon. H. S. Nicholas.) 24 Awlrolian Law Jouozal, 14,. 

CONTRACT. 

for Work done and Matzria~ aupplie&Cowenants, Cond~ions, 
and Wamm&a dmplied Chain-FauUy ImtaUatim-Total Pailwe 
oj ConaidwotionSale of Goods Acl, 1908, 8. 29. If s conksct 
is a contract of wde, then the duties of the parties can be broqht 
within the terms of s. 29 of the Sale of Goods Act, ,998. If 
the duty of the vendor is completed upon delivery, then it, is 
a contraot for the w.,e and delivery of goods. If that duty 
is not oompletd by delivery, but the supplier of the gooda 
haa to affix them to the land. or build or in&s” them into B 
building or other installstion,‘then the oontract is not B con- building or other installstion,‘then the oontract is not B con- 
tra.% for the s& of goods. tra.% f& the s& of goods. (Buzton V. Bedall, (1803) 3 Eest (Buzton V. Bedall, (1803) 3 Eest 
303 303 ; 102 E.R. 613, Pinner v. Arnold, (1836) 2 Cr. M. B. R. 613 ; ; 102 E.R. 613, Pinner v. Arnold, (1836) 2 Cr. M. B. R. 613 ; 
1.50 169 E.R. 201, and Clarke Y. Bulmer, (1343) 12 L.J. Rx. 463, E.R. 201. and Clarke Y. Bulmer. ,1843, 12 L.J. Rx. 463. 
applied.) The plaintiff company &&i& B diesel eng& applied.) The plaintiff company supplied B diesel engine 
and generator to the defendant for the lighting system in his and generator to the defendant for the lighting system in his 
hotel under a oonditiona:-purchase sgreament. After hsying hotel under a oonditiona:-purchase sgreament. After hsying 
inspected the existing plant, and ~8 B result of discussion with inspected the existing plant, and ~8 B result of discussion with 
the defendant, the company undertook to msnufaoture and the defendant, the company undertook to msnufaoture and 
in&J, B power unit which would increase the power for de- in&J, B power unit which would increase the power for de- 
fendant’s lighting system and machinery. fendant’s lighting system and machinery. 
“ Description of Goods,” “ Description of Goods,” 

Under the heeding Under the heeding 
there WBB written in the document there WBB written in the document 

aignad by the defendant : aignad by the defendant : Us l-5/7 Cov. Victor Died built up Us l-5/7 Cov. Victor Died built up 
in unit with J.K.V.A. Altemstor radiator cooled and with in unit with J.K.V.A. Altemstor radiator cooled and with 
me&,1 counter shaft &o switchboard. Price insta&d.” It me&,1 counter shaft &o switchboard. Price insta&d.” It 
<as srmngod that the company would in&d the plant in time 
for the Christmas trade. It wea common ground that the 
&,,,t as in&c&d by the plaintiff’s employees was not s&tie 
feotory on acoount of ~aosssive vibration, and tbst it was not 
possible to UBB it for the purpose for svbicb it was requtied. 
The pleintiff admitted this, both in evidence snd in correspond- 
ence. It *ttributed the exoessive vibration to the nature of 
the country, however, and not to the negligence or inexperience 
of it8 employees. Held, 1. That the words ” price instc&d,” 
while inoomi&nt with the printed wording of the conditional- 
purehe.m agreement, imported that the price was not payable 
until the plant bad been properly installed 80 that it opereted 
effieient,ly for the purpose for which it was required. 2. That 
the tern relatiq to inst~L,tion for the Christmas trade w&s 
either B term or condition agread upon which was pert of the 
eo,,tract or intended ~8 B warranty. 3. That the contract 
was not a contract far the aale of goods, but was B contract 
for work done and msterisls supplied. 4. That there was B 
tote.1 failure of consideration, as, on the evidence, the company 
fded to exercise reasonable oore and skill in installing t,he 
plant ; and the nork ww 80 negligently done 84 to be useless 
to the defendant,. (A&&g Y. Afyers, (1367) L.R. 2 C.P. 65,. 
and Tlhe Moorcoek, (1889) 14 PD. 64, applied.) <British 
Dominions Films, Ltd. v. Donki~ion Pi~twre-theotrea co., Ltd., 
[1935, N.Z.L.R. 9. 60, referTed to.1 A. 2x. B&y and CO., 
,?a. v. Huwtin. (Hsmilton. June 30, 1950. Paterson, S.M.) 

Re~udiatia-Anlieiioalory Bmacl+Coarad tiMa Coryoration 
for tlemuvnl “f Hej%l8e-U”ulerta~king by cotiraclors l” ob,3ww 
By-law~-Seoling of ivew By-lmsSzlbstantiu1i Additional 
Burden on Cmfaelors. The City of London Corporation, 
88 the sanit,ary aut,hority, made & contra& for the removal 
of refuse by the River Thames, under which the oontractors 
undertook to “88 lighterrs and bsrges fitted with “ temporary 
easzhgs and coverings to be seemed to the permanent coam- 
ings.” The conlractor~ slso undertook to comply with the 
by-lwvs of the Cqors&m a8 health authority for the Port of 
London. In April, ,948, when the contract still had a pros- 
pective life of some twenty years, the Corporation, aa the Port 
health anthority, se&d new by-la,%, whioh were due to o,,me 
into force in November, 196”. One of these by-laws required 
any vea?se, trsnsporting refuse to be provided with “ permanent 
ooamings and close-fitting hatches to such ooamings, oapable of 
completely covering the refuse, and wateqroof 
sheeting for covering mch batches.” It we.8 not disputed that 
the additional burden tbrowm on the oontractom by this by- 
law was such BS would entitle t,bem, when the by-law ultimately 
emo into fame, to treat the contz-aat &B hewing been frustrated. 
Held. That the repudiation of 8 oontrect must be a consoions 
act with reference to the contract &ich ia seid to be repndisted ; 
in the present owe, the Corporation legisleted in discharge of 
their duty &a Port he&h authority, without reference to the 
oontrmt into which they had entered 8s sanitary authority; 
a$, therefore, the sealing of the by-lsws did not amount to a 

As to Repudi&ion of Contract, 888 7 Ha&&s Law of 
England, 2nd Ed. 227-239, peras. 311-316: snd for Cases, 
see 12 E. and E:. Digest, 338-346, Nos. 2830-2874. 

94 
Two &peats of Mistake. I. The Quality of e. Mistake. 
Jololicilors Jwmal, 466. 

CONVEYANCING. 
Restrictive Covenants effecting L-hold Intarests. 94 

Sol~itw.9 Journal. 472. 

CO-OPERATIVE COISPANIES. 
Co-operative Egg Marketing Companies Act, ,950, applies to 

oo-operative egg mrketing compsniea the provision of 8s. 3-9 
of the Co-op*rstive Companies Act, ,933, and prohibits the we 
of the word ‘: co-operative” in the name of a oo-operative egg 
marketing company unless it ia registered ae such under the 
Companies Act, ,933. 

COSTS. 

430. 

CRIMINAL LAW. 
Ttia.LPlea oj Not a~~lly--WiJhdrawo~Ad~~~~ of GUS 

Need to take Vevdiot of Jury. On *rr*ignment, the sppensnt 
pleaded not guilty to charges of ste4ii and reoeiving. He 
w&8 put in charge of the jury and the trial proceeded, but, 
during tbo opening of the 0888 for the prosecution, his counsel 
said thst he (the sppe”ant) wished to change his plea to one of 
guilty of receiving, and ssked that the jwy should return B 
verdict accordingly, but the Recorder said that that zvae not 
necessary, and he passed sentence without a verdiot’s being 
returned. Held, (i) That the statement by his counsel that he 
wished to plead guilty was not sufficient, for a prisoner himself 
must plead. (ii) That, once a person had been put in charge 
of a jury, ha oould only be convicted or discharged by the 
verdict of the juy ; this trial, therefore, was & nullity, end the 
Court could heve ordered B retrial ; but,, in the ohoumstsnoes, 
they would not take that step, but would quash the conviction. 
The King v. Heyes, [1960, 2 AU E.R. 687 (C.C.A.). 

DISTILLATION. 

DISTRAINT. 
Distress snd Repleti Amendment Act, ,950, increases the 

exemption from distress for rent of clothing, furniture, and 
household effects, and tools or implements of trade from $50 
to ,300. This has &eady been done in the Bankruptcy Act, 
1908, and in the ease of executions under the Msgistrstes’ 
Courts Act, ,947, and the Supreme Court Code. The new 8. 5, 
mbstitutd for 8. 6 of the Distress e.nd Repleti Act, ,903, 
makes the exemption provisions uniform with those of 8. 35 (a) 
of the Magi&r&es Courts Aot, 1947. 
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As to Safety of Employments, see 22 H&bury’s l&us “f 
England, 2nd Ed. 176.IiS, perss. 296.298; and for Casts, 
see 34 E. and E. Digest, 194-293, Nos. 1681.1661. 
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CONSTITUTIONAL LAW: SOME ASPECTS OF 
CHANGE. 

By A. C. BRASSI.YCTON. 

Admittedly Constitutional Law is vague in defini- 
tion. WC know in z+ general w’;” that it deals with the 
structure of the chief organs of government, as mgu- 
l&d by laws and conventions, and with the relation- 
ship between these organs of gorermnent and the private 
citizen. We know that the subject carries u8 into the 
field of politics and that it covers such important 
problems as the liberty of the individual, his freedom 
of speech a,nd assembly, and what, are often called 
his fundamental righ% It concerns itself to-day 
with such current topics as t,he proposals in England 
relating to reform of the Houne of Lords ; the proposed 
abolition in New Zealand of the Legislative Council ; 
or the recent legislation regading banking in the 
Commonwealth of Au&ralia,. In t,he field of British 
Commonwealth relations, it is concerned with the Statute 
of W&minster, the powers of a Dominion Legisla~ture, 
or of a. Governor-General. It reaches back to Magna 
Carta ; it dealt yesterday with the abdication of a King, 
to-day it deals with the marriage of a Princess. Tho 
nature and exercise of the Royal Prerogative, and t,he 
privileges of Pnrliitment, are wlt,hin its ancient province, 
and its now extended boundary contains the vast and 
undeveloped territory of delegat,ed legislation-that is, 
for example, legislation by Order-in-Council or by 
Departmental Regulat,ion.’ 

Beca,use the limits of the subject are but, vaguely 
defined, it is necessary for the constitutional lawyer to 
be able t,o distinguish what is basic or fundamental 
from what is of secondary of merely tompomry import- 
ance. In nmking this distinction, he is not, helped, BS 
are lawyers in the ITnited St,atos of America, by being 
able to t,um to a written constitut,ion. When me come 
to consider English Constitutionel Law, we find that 
there is no constit,utional code, no document in which 
the la,w of the constitution is formulated. It is t,rue 
t,hat part of this law is to br found in statutes, but 
these are legally in no way sacrosanct, because any 
statute, notwit,hst,anding ibs public, histori&, or &her 
significance, may be repealed or amended bv the ordinary 
process of legislat,ion. Stat,utes of such &portance a,s 
the Ha,beas Corpus Acts could be repealed by a clause 
in a mere ” washing-up ” Bill ; by the come measure 
the electors could be disfmnchiscd, or Pnslia~ment~ could 
prolong its own life indefinitely. As the law of the 
constitution is not to be found in & x&ton code, it,s 
sources must bc aaertained not only from numerous 
st,atutcs but also from judicial decisions, a,nd the opinions 
of writ,ers of authority, ad from conventional rules. 
These rules will usua~lly bo found t,o have as t,heir sanction 
public opinion, which in a given case may or may not 
have some indirect backing from t,he law. 

The fact that, under the British Constitution them 
are no guaranteed or absolute rights is well illustmted 

in the important case of Liversidge Y. Anderson’ which 
came before the House of Lords in 1941. It may be 
remembered t.hat the appellant in this ease had been 
imprisoned in England under certain Defence Regula- 
tiom which provided for the detention of persons of 
host,& asaoci&ions. The Home Secretary had made 
a,n order for detention, stating therein tha,t he did 80 
because he had reasonable caiu~e to believe t,he a.ppellant 
was a person of hostile associations, and that, accord- 
ingly, it was necessary t,o exercise control over him. 
The appelkmt claimed a declaration that his detention 
was unlawful, and damages for false imprisonment. 
The argument before the House of Lords was in effect 
whether t,he Home Secretary, by virtue of the special 
provisions of the Regulations, had the right to detain 
persons at his own discretion, not subject to interference 
by the Courts. The crucial Regulat,ion gave power to 
him to order the detention of any person whom he had 
“ masonable casze to believe ” to be of hostile origin 
or associations. Did this meain that, he was required 
to have such came of belief as & Court of law would 
deem sufficient, or, on the other hand, did the quoted 
words merely require him to have such caiwe of belief 
as he himself considered reasonable ? The former 
interpret~at,ion would give the Courts power to examine 
his reasons ; the latter would mean that his action, 
&ken in good fa,ith, could not be examined in any 
Court. Of the nine Judges, eight took the lat,ter 
view; t,he late Lord Atkin adopted the former in a 
dissenting judgment, which aroused much controversy. 
One of t,he majority, Lord Wright, discussed in his 
ju’dgment, t,he topic of t,he lib&y of the subject. He 
said (pp. 360, 261 : 372) : 
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under the law of England there &i-e no guaranteed 
constitutional rights, furt,hor examination shows t,hat 
individual freedom does exist, although without the 
guarantee of a wribten constitutional code. England 
has no written code, yet there, if anywhere, is a free 
people, a,nd t,here the struot,ure of liberty is supported, 
not by the bricks and mortar of unalterable law, but 
by the spirit of the people themselves, t,hrough their 
elected representatives in Pwliament. But, should 
this spirit fail, and the people of England lose their love 
of liberty, then a succession of Acts of Pa,rliament 
could soon reduce them to a form of servitude appm. 
priate to thoir decline. For eua,mple, let us assume 
t,hat pursuant Do the will of the people, their liberties 
and right,s are embodied in some safeguarding statut~c, 
itself declared to be pup&ml and not subject to repea,l. 
I f  we w-ere t,hen to imagine tha,t liberty had been secured 
in England for all time, we should delude ourselves, 
becausr no Parliament can legally bind its suoceswr, 
and t,he safeguarding statute could itself be repealed 
by a subsequent Parliament. The Legislature has 
unfettered power to sweep away prior statutes, remove 
the safegwrds of the independence of the judiciary, 
and destroy the ancient foundations of the common 
law. 

Liberty is a, word that oscapes definition. Yet, 
since we understand, as our ancestors have understood, 
its significance in our lives, it, denotes for us a recog- 
nimble general concept. Our understanding of its 
meaning does not come to us by logical deduction 
from first principles, but, rather from our da,ily lives, 
and from the sc.tions of individuals. It is from life 
aad from a.ct,ion that we extract its principle, so that, 
when we speak of it,, we think rather of home part,icular 
aspect, which a,ffects our own time and generation. 
As we are disinclined t,o the effort of formulating a com- 
prehensive gcnemliza,tion, we prefer to apply our 
oommonsen~e t’o some pa,rticnlar set of facts, some 
specific case, where we may recognize liberty in a, plica- 
tion, or detect t,he beginning or the posRibilit,y of oppres- 
sion. When we think of liberty, we t,urn naturally 
~to t,he law, because me regard t,he law as protecting the 
people and t’heir ancient rights. The caprice of personal 
rule ha,s no place in our legal system, under which we 
acknowledge only t,he rule of law and the equality of 
,each of us before the law. But, this statement does 
not end the matt,er; for, apart from the difficulty, 
present in every case, of applying the law to t,he pa,r. 
t,ioular facts, t’here is the added problem that the law 
itself is sometimes obscure or uncertain. 

For example, the law cannot be regarded a,s settled 
in respect of some of t,he lib&ies of the subject. Let 
u8 consider the so-called “right of public meet,ing,” 
which is popularly supposed to be protected by the 
common law. The generally-accepted view of the law 
regarding public meetings may be said to be tha,t people 
m&y meet together in open meeting at any time or place, 
provided that they do not thereby commit & trespass 
or a nuisruue or constitute an unlavful assembly. 
An unlravful assembly may be loosely defined a8 a gather. 

ing which intends to break the peace, or to commit s 
crime, or which by the manner of its assembly causes 
reasonable persons to fear n breach of the peace. The 
law 8s to public meetings cannot be fully stated in a 
short compass, because it must be approached from 
several angles, is not completely settled, and changes 
along with the times. For example, the law is con- 
cerned at one time with the danger of riot, and violence 
arising from the holding of a meeting, at another time 
with questions of obst,ructing a highway, or yet a,gain 
with the prevention of rowdy a,nd disorderly behaviour 
on the part of persons attempting to break up a meeting. 
One of t,he chief points to bar in mind is that the law 
does not, recognize a right, of public meeting in a public 
street, although such meetings are often held and are 
usually tolerated or permitted by local sut,horities and 
by the Police. Members of the public have a legal 
right to pass a,long the highway but not tb hold a 
meeting on it, for such a, meeting is regarded in law 
as a, trespass, being t,reated a,s an obstruction. Although 
t.he law permit,8 members of t.he public to hadt on the 
roadside for reasonable rest and recreation, they have 
no legal right t,o gather together on t.he highway to 
stand and listen t,o speeches. The dominant view- 
point of the law is that t,he highway must not be ob- 
structed, because the highway is there primarily for 
the passage of the public along it. Ample powers are 
vested in the Police to deal with disorderly persons who 
attempt to break up a meet,ing, or to cause a breach 
of the peace. So far all seems fa,ir and reasonable, 
and citizens may suppose themselves to enjoy a right of 
public meet,ing for a la,wful purpose in a lawful ma,nner. 
But a recent judicial decision in England has cast 
serious doubts upon the “ right of public meeting ” ; 
and, as this decision has been followed and applied 
in Xew Zea,land, both cases’ require serious considere- 
tion. 

In the English case, there was an attempt in 1934 
by a Mrs. Duncan t,o hold a public meeting. Jlrs. 
Duncan had mounted a box to &at’ the meeting, but 
was arrested a,nd later charged with obstructing a 
Police officer in the execution of his duty. The pla,ce 
chosen by &a. Dunca,n for the meeting was opposite 
a t,raining centre for unemployed ; and it, was proved 
that over a year previously Mrs. Duncan had held a 
me&ing at the same place, that a disturbance had 
t,hen ocourred in the training cent,re, and that the super- 
intendent of the centre ha,d &ributed the disturbance 
t,o the meeting. There 1v&8 no allegation that iVImRI 
Duncan had obstructed the highhrvay, or that she had 
incited or provoked any person to commit a breach 
of the peace. The Court held that the Police officer, 
Jones, had reasona,bly apprehended t,hat a breach of the 
peace would occur if the meeting were held, that it 
was his duty, therefore, to prevent the holding of the 
meeting, and that Mrs. Duncan, by attempting to hold 
the meeting, ha,d obstructed Jones in the execution of 
his dut,y. 317s. Duncan was accordingly convicted. 
It should be noted that t,he Police did not establish 
that the highway was obstructed, nor was trespass 
in issue in this case. 

Before this decision, text-book writers on this topic 
were accustomed to state the law a8 being that any 
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person can meet others, to an indefinite number, at an 
a,ppointed place, so long as the law is not thereby 
broken. They would then usually refer to the decision 
in Be&& Y. GUbankd as being authority for t,he state- 
ment t,hat people who assemble for a la~wful object, 
without intending to break the peace do not constitute 
an unlawful assembly, even although they have reason 
to believe that & breach of the peace will occur in 
consequence of their meeting being opposed by ot,hers. 
Most lawyers will recollect that this case arose out of a, 
public procession of the Salvation Army being riotously 
opposed by an opposition calling itself t,he “ Skeleton 
Army.” The Salvationists had assembled at Weston- 
super-Mare in the full knowledge that they would be 
opposed by the “ Skeleton Army.” The meeting had 
been forbidden by magisterial notice, and t,he assembled 
Salvationists were met by Police and ordered to obey 
t,he notice. Open disobedience of the Police order 
led to some of t,he Salvationists being prosecuted and 
convicted by the Magistrates. The Queen’s Bench 
Division overruled t,he Magi&z&s, and held t,hat 
there was no authority for a man being convicted for 
doing & lwvfnl act, even if he knew that his doing it 
might cause another to do an unlawful act. 

The text-books would t,hen refer to the Public M&ing 
Act, 1908, which prohibited disorderly conduct at any 
lawful public meeting. The genera,1 effect of the 
statements in the text-books, was tha,t t,he law pro- 
tected the right of public meeting. 

The effect of the decision in Dzmcan Y. Jones upon 
the “ right ” of public meeting was recognized not’ only 
by const,itutionel lawyers,’ but by many other authorit,a- 
tive commentators, and it became at once the subject 
of criticism in the English Press a,nd in pa,mphleta and 
books. It must be remembered that, t,ha case WLS 
decided in 1936, at a time when S&s, Fascists, and 
Communists were making propaganda in England ; 
but the outbreak of war put an end, for a, time, to 
further discussion. It may fairly be claimed that t,be 
decision went too far in developing prevent,ive law, 
particularly as no trouble or disorder had wtually 
begun amongst the assembled crowd, nor could any 
unlawful conduct be attributed to the speaker ; that 
it could tend to encoumge Police officers to over- 
zea~lous a&on in preventing the holding of meetings ; 
and that it had t’he effeot of placing in the hands of 
the Executive a very convenient weapon for t,he suppres- 
sion of meetings in places There the public had rights of 
*ocess. 

The New Zealand case of Burton v. Puuxr, [1940] 
N.Z.I,.R,. 305, was an a,ppeal by a olergyman, tho Rev. 
0. E. Burt,on, against his convict,ion by a Magistrat,e 
on an inform&ion for wilfully obst,ructing a Police 
Constable in the exccut,ion of his dut,y, contrary to the 
provisions of the Police Offences Act,, 1927. The appeal 
was heard in April, 1940, by the t,hen Chief Justice, 
Sir Michael Myers, who dismissed the appeal, the reasons 
for his judgment being given omlly. 

The facts, as reported, were Ohat the appellant, who 
was a member of m organization w&d the “ Pacifist 
Society,” on Maah 29, 1939, held a meeting on a public 
reserve in the City of Wellington, a,nd persisted in 

addressing the meeting a,fter being forbidden to do 80 
by t,he respondent, a Police Constable. He was 
convicted by a Magistmte and sentenced to three months’ 
imprisonments. 

The a,ppellant, by leave of the Court, conducted his 
own legal argument,, which is reported as follows : 

There must be something .‘ illegd ” befom the Police CBrl 
pravent a speaker from speaking. The meeting was not 
unla,wful. No one vtw srrested for interfering with this or 
t,he other meetings : W3.x v. Dwming ([I9021 1 K.B. IQ?). 
No breaoh of the peace resulted. 

In his judgment,, the learned Chief Just,& said, a,t pp. 
306, 307: 

Both cases rested upon the “reasonable appre- 
hension ” of a Police officer of a, possible breaoh of the 
pea,ce. In the New Zeahmd ca,se, the learned Chief 
Jnst,icc followwl the law as laid down in England. 
Had Duncan P. Joones been different,ly decided, pre- 
sumably t,he law in New Zealand would to-day be 
different. It should be explained that much of the law 
of Engla,nd still prevails in New Zeala,nd, and that 
decisions of t,he superior Courts in England are usually 
followed by the Courts in New Zealand.’ 

It should also be expla,inrd to t,hose who are unfamiliar 
with legs1 ooncepts that Judges both in England and 
in New Zealand a,re bound by precedent,, a,nd must 
interpret t,hc la,w as it has been laid down. Writers 
on the common law of England tend to treat it in 
theory a,8 having existed from earliest Oimes in the 
minds of the Judges, and accordingly they assume 
t,hat, even if a, recent decision overrules an ewlier one, 
the Judge himself does not make new la,w but merely 
declares what it always has been. In such a ca,se, the 
ea,rlier Judges a,re a,ssumed to hare been fallible and to 
have &ken a mistaken view of bhe law, which itself 
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is infallible. In xcordance with this theory, when 
precedent is departed from, the Judge does not him- 
self make new law, but merely reinterprets and clari- 
fies the true doctrine. La,wyers usually treat this 
theory aa a convenient I‘ fiction “-laymen may find 
it on occasions absurd. The position was stated 
early in 1949 by the late Lord du Parcq in the House 
of Lords in t,hese words : 

Let it be grantd t,lmt the Isw is &rays certain. It must, 
neverthdlosa, he l3ckn”\vMgerl t~hat prortitioners, and even 
Judges, somet~imes hwe to find thr best way they ran tbrotlgh 
an obscure and difficult field of law, illuminated only by con- 
flihng decisions. There may be a period, sometimes s long 
period. durin,o which the trual, dlich is in its nnture certsin, 
has not been finslly rexwded bo a perplexed wxld.B 

This lengthy digression may explain why it is that thr 
Courts in New Zealand are bound in &eneral (and subject 
to certain important quzdifications which need not here 
detain us) to follow t,he decisions of the superior Courts 
& England. It, may explain how an English decision, 
such as that, in Duncan Y. Jones, by being applied in n 
similar case here, may radically affect the law of New 
Zealand. Sow, if we suppose that Du.ncan v. Jones is 
at some future time overruled by the House of Lords, 
the law in New Zealand, which rests upon a,nd flows 
from Burton v. Power, would probably some day need 
to be restated by our Court, of Appal. Put in another 
way, t,he House of Lords can, in effect, by its decisions 
&er the law of Sew Zealand in some of its branohes, 
particularly t,he common law and the important liberties 
which rest upon it. The Judges in England are to- 
day tending to overrule those older decisions which 
now appear contrary to current idens upon economic 
and social matters. They are in offect anticipat,ing 
interference by t,he Legislature, by reforming that part 
of the law winch is bawd upon past judicial decisions. 
This they hare undoubted power to do, and thus the! 
a,re in a sense legislating for New Zealand. 

We must, now revert, to the decision in Duncan 1.. 
Jones, not only brcal~se it wits a, considered drcision 
given iu time of pews by a. strong Bench of Judgr8, 
but becauvc it exposes t,he fmil foundat,ion of the so- 
called “ right of public meeting.” 

The lcarncd editor of D&y’s Lax oj l/&e Con.stiletimc, 
9th Ed., has pointed uut, at pp. 559, 560 : 

‘The rO,“,nc>” IR” of ~:ng~:land, which Pi&l>- ~:‘““lim the 
qmitkrr who pmii;t~s ill insulti”g I&nguage ma, beh&~.i”tLr, 
has cna!ccl t” pratect the speaker Wh” mcrcly desires to give 
expP’.*“i”n to hi, opinions without wming any obstrllction 
or committing, inciting or provoking sny txwrrch of the peace. 
It ia suhmittc:d tkmb. not only is there no right to hold a public 
meting 5s bhe I&W am& to-day, but every pr”mter of blldl 
m‘&ing “my hsve 6” face what is in effect & double brixrl : 
(I) By im ,ldlrliniatruti\-e offi&-a Police officer, who can 
decide brforchsnd whether he is prepared ta allow the meet- 
ing to be held (2) By t~he Courta : pussihly if the 
promotor filik to obtein previous Polioe approval, certainly 
if he deCli,les to arcept Police rof-“sd 6” grwt S,lCll appr”“R, 

It, is not for 8 larwpr as such, even a con&it,lt~i”n*l 
lawyer, to *ay Whether fliB power of hensing public: meeting8 
ought tu lie nith the Police. But the result of the existing 
l&W is that it does. Bs citizorm of s dernocr&ti.tic St&e IT” 
ma,y peuse t,o impirr whetht3r it wouhl not be kdter to pro- 
\ ids & re&e”n&b,o lnee.sme of free &‘ditiev for pmbhc meet~nga, 
adjacent tu the highway or (a* at eleotion time) in publio 
buildings *or those who aish to air their political vioas 
among their nsi~hbours. Lf fieo discussion is accepted as a* 
essential liberty, ought the km to pem”it the Policet”hamperit 
BS regards the plsco of i69 exercise merely on aceomd of 
suspicions 6s to pwbablo eonseque*w3* ? 

The lega posibion in New Zealand may nov be stated 
as follows. A person attempts to hold a public meeting 

after having been forbidden by a oonsta~ble to address it. 
The constable has a reasonable belief tha,t there will be 
a breach of the pexe if the meeting is held, his belief 
being based upon his consideration of t,he circumstances 
existing at the time and at the place of the meeting. 
The attempt to hold the meeting contrary to the con- 
st’able’s prohibition. is punishable by imprisonment, 
as being the crime of wilfully obstructmg a constable in 
the execution of his duty-. The prosecution need not 
prove that t,ho weused or any of the persons pre3ent 
at the meeting committed & breach of the peace, or 
incited others t,o brak the peace, for the Court need 
only sabisfy itself t,hat the constable had a reasonable 
apprehension that a breach of the pax would occur ;’ 
that he ordered the accused not to continue with the 
meeting; and that the accused t,hen attempted to, 
address if. 

Lot “8 now consider a hypothetical c&6e. Lot us 
as~mne that the Executive Government of New 
Zealand has decided ta prevent the discussion of some 
particular quest,ion at any public meeting and that its 
has instructed the Police accordingly. Let us also 
assume the’enistence of some political~ or other group, 
in the country, working on an understanding with the, 
Executive, which, for reasons of its own, does not 
wish t,o go so fa,r a8 openly to prohibit the holding of 
meetings for public discussion of the question. A 
public meeting is held which is attended by a large 
a,nd orderly crowd a,nd is well policed, but a small group 
in the crowd bsins to t,hreaten the speaker and to make 
a demonstration. The Police ma,kc no att,empt to 
deal with tho smnll group, which for the purpose of this 
argument we shall assume could readily be silenced 
by Police action-action which WC shall also assume 
would be readily supported by the crowd-but the 
Police order the speaker to stop speaking. The 
speaker must obey or face prosecubion and the possi- 
bilits of imprisonment. Akhough t,his is a hypothetical 
case, it is submit,ted that it is wort,hy of serious con- 
sideration ; nor, indeed, need tho m&es be taken 
so far as in the foregoing example, because, even with- 
out connivance by the Exeoutive, too much power is 
now placed in thr hands of Police officers. Any 
small miuorit,y which can enlist, the sympa,thy, conscious 
or unconscious, of a Police officer ma,y c*usc him to 
order a public meeting to be st,opped, thus placing 
upon t,he speaker a,n unfair onus to comply. Further- 
more, any small but dctcrmined minority could cause 
;L public meeting to be stopped merely by inducing in 
the mind of a constable a ‘. reasonable apprehension ” 
as to a possible breach of the pewe. The decision in 
Burton v. Power is of particular importance because 
prosecutions for obstructing t,he Police a,re dealt with 
by Magistrates who are bound to apply the la,w as laid 
down in that case-a case which has given ,prosecuting 
officers a considemble advantage over any individual 
wcused. It is submitted that the present state of 
our law as disclosed in this decision should be considered 
now and in tranquilMy, rather than later, when perhaps 
t,he country may be disturbed. While we need pause 
here no longer to discuss t,hese matters, we may agree 
that t,he best safeguard of liberty of assembly in New. 
Zealand lies in enlightened public scrutiny of the use. 
bv the Police of their ~KWW t,o prevent the holding of 
p;blic meet~ings. a - 

From this example of an unsatisfactory state of one, 
part, of our constit,utional law, one is led to reflect that 
in the uast we have uncriticallv acctmted too manv 
general&ions concerning our pu”blic l&rties. 

(Ta be corduded). 
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MIXED GIFTS FOR CHARITABLE AND OTHER 
PURPOSES. 

A Consideration of In re Ashton. 

By F. D. O’FLYXN, B.A., LLM. 

(ConeZ& from P. 251.) 

There has, however, been one further case on the- 
section which does not appear to hare been cited to 
Smith, J., snd which supports the view here expressed. 
In lJn&, Trustee Co. of Australia., Ltd. 7. Ch+t of 
England Property Trust, Diocese of Sydney, (1946) 
46 P;.S.W. S.R. 298, certain lands were devised to the 
defendant Trust t,o use and apply the rents and profits 
or the proceeds of sale thereof : 

in mob manner and for such pu*oees relating to the work 
of St. John the Baptist Church of Englsnd at A&field as 
the mh,r and ehurohwardena for the time b&n@. of the said 
church shall in their absolute discretion think fit. 

Following the House of Lords decision in Fdey v. 
W.&r&&r Rank, [1939] AC. 430 ; [I9391 3 All E.R. 

491, that similar gifts “ for parish work ” were not 
valid charitable gifts, it wa,s held that this gift must also 
fail, unless saved by the equivalent New South W&s 
legisl&tion, 8. 3711 of the Conveyancing Act, 1919.1943. 
Nicholas, C.J. in Eq., had no difficulty in deciding 
that the section did so apply. At p. 304 that learned 
Judge takes the point made earlier that the language 
of both subsections compels the wider interpretation. 
He w&s, moreovw, of the opinion (p. 302) that the d&a 
in Lmolor’s case supported this viev, a,nd it will now be 
convenient, t,o earnine these. 

As has been mentioned, there WHY in that case, 
first, a gift. of capital “as a nucleus, to establinh a 
Catholic daily newspaper,” followed by a direction 
that, until sufficient funds vere in hand for this purpose, 
the income from that gift should be used “ for Catholic 
education, or any good object the Hierarchy may 
decide.” The Full Court in Victoria, in a judgment 
again delivered by Sir Frederick Mann, A.C.J., held 
that the capital gift for the newspaper was not a, char& 
able gift. 90 argument wa8 a.pp”rently addressed to 
them as to the possible applicat,ion of the section t,o 
this gift, and the point ia not touched upon in the 
judgment, nor is its effect on t,he gift, for “ any good 
object, the Hierarchy may decide” in any way cenva,ased. 
After merely remarking that t,hr section would un- 
doubtedly have valida,ted the gift of income for the 
first of t,he enumerated objwts, the judgment ~eern~ 
eleaxly right in holding that it, could not, he invoked 
t,o divorce the gift, of income from the capi& gift 
on which it was dependent,, and t,hat t,he former must 
fail with the latter. In the High Court, Rich, Stake, 
and Dixon, JJ., reached t,he same conclunion, and each 
of them also held t,hat the section could not be applied 
to the gift, for the newspaper. The reasoning of Rich, 
J., on this point has already been cited That learned 
Judge also expressed the view (st p. 23) t,hat t,he section 
applies only where t,he purposes of the trust. are severable. 
A different view is a,dumbrated by Star-lie a,nd Dixon, 
JJ., in what are admittedly only dicta referring t,o the 
income gifts. Thus, at, p. 26, the former says : 

The section might have proteotod t,he gift of the income 
from the two benef~etions to he used for Cstholio aduc&ioion, 
or my good object the Hierarchg might d&da. 

It is not clear whether the learned Judge thought the 
section might apply to the second alternative sta,nding 
alone,, but Dixon, J., expressed the hesitant opinion 
that It might. At pp. 37,38, he says : 

“ Any good object” goes beyond charitable purposes 
and, therefore, apti from 8. 131, the whole trust of inoome 
w&d fail, but the section operates to exclude the non- 
charitable purposea and leave the income applicable to 
Catholic education, s*nd, perhaps, also to other charitable 
purposes answering the description “ good object,” although 
this is doubtful. 

Sir Frank Ga,van Duffy, C.J., and Evatt and McTiernan, 
JJ., were of the opinion t,hat the gift to the newspaper 
w&s good as a specific charitable gift, and, accordingly, 
did not consider the section in relation to it. In their 
joint judgment,, t,he Chief Justice and Evatt, J., at p. 18, 
merely men&m the question, without expressing any 
opinion wen as to t,he income gift, which they axe 
apparently content to assume is good. McTieman, J., 
after referring to the section, said, at p. 55 : 

There is therefore B valid oheritabls pin of the income of 
the benefaction, at least for Catholic education. 
In short, it is not an unfair summing-up to say that, 

in five judgments by six Judges, only one of them 
expresses himself a8 unequivocally supporting the 
narrow construction, while two, or perhaps three, 
show thems&es, albeit hesitantly, prepared to enter- 
tain the mider view. 

In face of t,hin conflict of judicial opinion, it seems 
justifiable t,o adopt t,he suggestion of Nicholas, C.J. in 
Eq., in the Union T?%stee case, at p. 304, citing Lord 
Simon, L.C.: in Hi&man v. Peamy, [1945] A.C. 304, 
315; [194.5] 2 All E.R. 215, 218, and consider the 
mischief intended to be remedied by the se&ion. In 
spite of t,he fa,ct tha,t its introduction in New Zealand 
followed Sw&h’s oa,se, and in Victoria it followed closely 
on In the 1V’iZZ of Forrest, Forrest v. NcWhue, [I9131 
V.L.R. 425, in which case a similar alternatively worded 
bequest (likewise inwIving a large sum) failed, thus 
leaving room for the old srgument Post hoc ergo propter 
hoc, it, is confidently mainta,ined t,hat the wider evil 
must be t,aken to have been within the conbemplation 
of the various Legislatures, and that t,he remedy pro- 
vided wa,s designed tc meet it. This, at all events, 
w-as t,he view of Long Innes, C.J. in Eq., who called 
attention to the merits of t,he Virtoria,n legi&tion in 
RF Price, Price v. Ch~WCh of Jhglond Property Trust 
Diocese of Codburn, (1935) 35 N.S.W. S.R. 444, 458, 
aft,er having, with difficulty. upheld a gift, to orrta,in 
churches for cc such purposes ” aa the respective trustees 
of each “ should in their absolute d&r&ion think fit.” 
Again, in Re M~roney, (1939) 3!) N.S.W. S.R. 249, 
where & gift, “ for such church purposes in the Casino 
la&h asp he [t,hs parish p&at,] shall in his absolute 
unrestricted and unlimited discretion determine ” was 
upheld by the saim~ lea~med Judge, he remarked, at p. 
250, t,hst it was & mat,ter for re+gret, that the expense 
and the risk of disappointment mvolved in the litign- 
t.ion had been incurred because the Legivlaturo had 
failed to give effect to the earlier unanimous recom- 
mendation of the Judges by passing the legislation 
until it was too late for it to govern the owe before bin&. 

In all the circumst’ances, those remarks are no d&$ 
the merest obitw dicta. They have been cited beoeti 
it is submitted that the view of the scope of the section 
there expressed can be shown to be entirely consistent 
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with t,he principle upon which was decided each one of 
the long line of well-known c&oes in which a host of 
general words other than “ charitable ” have been held 
ineffective to raise a valid charitable trust. The 
fans et origo of this line of authority is Morice Y. Bishop 
of Durham, (1804) 9 Vos. 399 ; 32 E.R. 656, a,ffirmed 
by Lord Eldon (1805) IO Vos. 522 ; 32 E.R. 947. The 
bequest was “ t,o such objects of benevolence and 
liberality as the Bishop of Dwhan in his own dis- 
cretion shall most approve of,” and the reasons of 
Sir William Grant, M.R., for rejecting this aa a charit- 
able trust are sufficiently instructive in the present 
connection to justify lengthy citaDion. He said (at 
pp. 405, 406 ; 658, 659) : 

DO purposes of libedity srnd be*“vol‘mce mean the same 
rs* objects of charity ? That word in its widest sense denotes 
a,,, the good e,ffections, men ought to bear towardv each orher i 
in its mast restricted md collllllon sense, relief of the poor. 
In neither of t,lleBe senses is it employed in this court. Here 
i@ signification is derived d&fly from the Statute of Elizabeth 
(13 JShz., o. 4). Those purpovas are considered charitable, 
which that statute enumerates, or which by amlogier are 
deemed within its spirit emd intendment ; and to some such 

purpose every bequest to charity generelly &,a” be applied. 
But it is clear liberality and benevolence can find nmnbcdasa 
objects, not included in th&t, statute in &ho largest conatruc- 
rim of it could it be contended to be an abuse of 
the trust to employ this fund upon objects, which all rnmkind 
would allow to be objects of liberality and benex~olence; 
though not to be said, in the Language of t,his Court, t,o be 
objects dso of chsrity ? By wlmt rule of oonstruction 
could it be said, all objects of liberality and benevolence am 
excluded. which do not fall within the Statute of Ehzabeth ? 
The q&t& ia, not, whether he may not apply it Up* 
purposes st,riotly charitable, but whet,her he ia bound SO 
to apply it 4 
It is unnecessary to traverse at length the cases 

which hare followed this. which are convenientlv 
collected in T&or on Chakties, 5th Ed. 65. A fo; 
more modern instances will be sufficient to shov that 
t,he sane reasoning ha been adopted throughout- 
namely, that such general words, while no doubt in. 
eluding most object,s of charity in the technical legal 
sense, include many other objects and purposes not 
within the protected ambit of the legal definition. 
Thus, in Parley v. Westminster Bank, [1939] AC. 430 ; 
119391 3 All E.R. 491, two gifts “for parish work I’ 
were rojoctod by the House of Lords as charibablo gifts, 
and the headnote, accumtoly reflecting t,he decision 
(see per Lord R,omer, at p, 437 ; 494), states that : 

as t,ho wurds “for parish work” would in their ordinary 
meaning include objeotv which were not churitilblo in the 
~q&ense, those gifts were not ohsriortble and conioquently 

To add point to the contention now advanoed, many 
of the cases dealing with such general terms wore cases 
where they had in fact been linked to t,he term 
“ charitable ” by the use of “ and ” or ” or.” Such 
a c&so was In re Macduff, Maduff v. Maduff, [1896] 
2 Ch. 451, wherein the word so considered wais “ philan. 

thropio,” and the concise but accurate hoadnote con. 
eludes : 

Another was Attorney-General v. National Prouincid and 
L’n&n Bank of Engkznd, 119241 B.C. 262, w-herein the 
gift was “ for such patriotic purposes ” (inter a&a) aa 
trustees should select. This was rejected also, the 
headnote saying tha,t ” ‘patriotic purpoaos ’ were not 
necessarily charitable.” The application of the re:ason- 
ing of Sir William Grant, M.R., in t,he latter two cases 
and ot,hers like them, for instance Ho-u&on v. Bws, 
[1918] A.C. 337, shows, if demonstration of such a 
necessnry logical deduction is required, that the rule 
in Morice v. Bishop of Dwham. is an essential element 
in the decision of cases where charitable purposea are 
linked with non-charitable purposes. It is merely 
necessary to read the bequest as disjunctively joining 
such purposes and the rule in Morice v. Bishop of Durham 
becomes applicable to the term including the non- 
charitable purposes and invalidates t,he gift, Indeed, 
such cases are merely special examples of the applica- 
tion of the rule, and hence it is submitted that the 
section, which admittedly alters the law as to such 
cases, musLsinoe its language is not merely appro- 
priate for, but positively indicates, such an intention- 
be construed as abrogating also the aider rule. 

Finally, in Chichester Diocesan Fund and Board of 
Finance (Inc.) v. Simpson, [1944] A.C. 341 ; [1944] 2 
All E.R. 60, a case identical with Smith’s case (supra), 
and, therefore, easily disposed of by the House, 
Lord Simonds, aft,er concurring in reading the words 
“ charita,blo or benevolent ” disjunctively, and apply- 
ing the usual rwoning to the latter term, goes on to 
explore the effect of a contrary decision. Speaking 
of the Attorney-General’s contention that to include 
benevolent objects which are not charitable with 
objects which are charitable does not make the whole 
gift fail, ho says, at p. 370 ; 74 : 

I do not see how, if his proposition is a sound one, it oould 
be limited to the introduction of benevolent objects, philan- 
thropic objects, liberal objects, perhaps p&riotio or public 
objects, must oome within the scope of this nwv doctrine. 
Nor, q a gijt f’Jr charitable 07 henevolcnl “bjec:t, is did, could 

it be any Imger contended with arly show “f logic that a g-i) 
for *enmolent OGj& doe is i,mzLid. 

With all respect to Smith, J., the writer contends that 
this renooning is correct, and is conclusive of t,he present 
question. It is admiMed tha,t our se&ion renders a 
bequest for charitable OP bonovolont purposes valid, 
and, having regard to the clear principle of the cases 
on other general terms, it is clear that it must have 
the effect pointed to by Lord Simonds. In short, 
the const,ruction of the section is governed by the 
maxim Ubi eadem eat ratio, wdem eat kx. 

CORRESPONDENCE. 
Attestation Clause in Will. 
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IN YOUR ARMCHAIR-AND MINE. 
BY SORIBLEX. 

Lord Hailsham.-The death of Lord Hailsham last 
month (August 16, 1950) at t,he age of seventy-eight 
removes one of the great figures of the modern legal 
scene. Although he was not called to the Bar until 
he w&s thirty, he soon became a noted orator, and 
served six years as Attorney-General. Twice Lord 
Chancellor of Great Britain, he brought distinction to 
that office by the width of his knowledge and the 
clarity of his judgments. To the younger generation, 
he was perhaps best known as the Editor-in-Chief 
of the Hailsham edition of Ralsbwy’s Laws of England- 
still the first and essen&l tool-of-trade in any lawyer’s 
kitbag. 

In Rose’s case, the husband had committed adultery 
with a Swiss sbudent who came t,o help in t,he house, 
thereby breaking up twent,y-one years of married life 
and leaving his wife mit,h two children, one of whom 
was very young. The Court sam no reason to lessen his 
financial burdens by t,aking into account the potential 
earning-capacity of his wife. 

Innocent Concealment.-Scriblex is indebted Tao the 
Australian Conveyancer and Solicitors Joumol (July, 
1950) for the story of an undefended divorce case. 
The &mosphere of the C,ourt had been hea-ry, and 
nothing of interest had occurred until the petit,ioner 
stated that his wife had & wooden leg and t,bat he was 
unaware of this until aft,er the wedding. The Judge 
seemed somewhat startled. “ Do you really mean to 
say that you married t,hi, wonmn and that you didn’t 
know that she had a wooden leg 1” 

“ That is so,” replied the pet,itioner. 
“ Well,” said His Honour, “ all I can say is tha,t it 

must have been a pretty dull courtship.” 

An Avenue of Escape.-From the same source comes 
a reference to an eminent K.C., who was an acknow- 
ledged expert on the common law, but whose knowledge 
of equity jurisprudence was very small indeed. He 
was briefed to appear in a n-ill came, and w&s soon in 
difficulties. 
to help. 

The Judge wa8 sympathetic and anxious 
“ I appreciate your point,” said His Honour, 

“but don’t you think that you’re putting the cart 
before the horse ? ” 

“ That is so,i’ said the K.C., “ but I am doing so 
advisedly. I msy want to back out.” 

Patience and Discretion.-Recent references in the 
Press to unparliamentrtry language remind Soriblex 
of the famous encounter in the Court of Common Pleas 
in Thurfell v. Beaumont, in which Sergeant Taddy, 
for the defendant, had asked a question suggesting 
that the plaintiff had “ disappeared ” from a certain 
neighbourhood. Park, J., said that it was improper. 

Taddy : That is an imputation to which I will not 
submit. I am inoappable of putting an improper question 
to a wit,ness. 

Park, J. : What imputation, sir 2 I desire that you 
will not charge me with casting imputations. I say 
that t,he question w&s not properly put, for the ex- 
pression “ disappear ” means “ to leave clandestinely.” 

Ta,ddy : I say that it means no such thing. 
Park, J. : I hope that I have 6ome understanding 

left, and, 8s far as that goes, the word certainly bore 
that interpret&ion, and, therefore, was improper. 

Taddy : I never will submit to a rebuke of this 
kind. 

Park, J. : That is a very improper manner, sir, for 
counsel to address the Court in. 

Taddy : And that is a very improper mainnt~ for 8, 
Judge to address a counsel in. 

Park, J. (rising) : I protest, sir, you will compel me 
to do what is disagreeable to me. 

Taddy : Do what you like, my Lord. 
Park, J. (resuming his seat) : Well, I hope I shall 

manifest, t,he indulgence of a, Christian Judge. 
Taddy : You may exercise your indulgence or your 

power in any may your Lordship’s diswetion may 
suggest. 

No Case for Discretion.-A writer in the SoZicitor8 
Journal relates the story of a Chancery Judge that is 
going the rounds. It seema that he was called upon 
to sit in the Divorce jurisdiction and ta,ke some oases 
in the undefended list. One of t,hese was an adultery 
suit,, and the usual hotel bill was produced. He 
looked at it, took t,he objection t,hat it was unsta,mped, 
and diunissed the petition. The report, is not authenti- 
cated. 

Rural Respectability.-In the first number of the 
new British Journal of Sociology is a survey endorsed 
by the Nuffield Trust entitled “Social Gradings of 
Occupations,” and written by John Hall and D. C. 
Jones. The authors seek to classify occupations 
according to their rank in the social scale. In the first 
seven classes, country solicitors have been rated with 
medical officers, company directors, and chartered 
aocoontants. Town solioit,ors do not even run int,o a 
place---a distinction between town and country not to 
be found in any of t,he other listed occupations, nor 
elsewhere, unless there be included a somewhat similar 
one by the late Beatrix Pott,er, but in respect of mice, 
not men. 
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