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DEMOCRATIC LAWYERS.

ROUND us, in the last few months, we have seen
much evidence of the baneful influence of the
Communist-dominated World Federation of Trade

Unions on its associates. On the other hand, the
moderating influence of industrial unions affiliated to the
International Confederation of Free Trade Unions has
‘been apparent.

The World Federation of Trade Unions has its counter-
part, in the legal sphere, in the Communist inspired and
dominated International Association of Democratic
Lawyers, an organization of which, we think, our readers
should know something. Like other Communist
organizations, it demands, in its cold war for the minds
of men—a conflict in which there is no neutrality—its
‘members’ renunciation of allegiance and obedience to
the State of which individually they are citizens, wher-
ever Communist aims are at variance with that State’s
ideals or policy. In particular, it seeks to weld members
of the legal profession into an organization to promote
the Stockholm ° peace” drive, later confirmed and
extended at the World Peace Congress held at Warsaw
lagt November. The history of the Association is
illuminating.

The International Association of Democratic Lawyers
was founded at the International Congress of Jurists
held in Paris during October, 1946, and arranged by the
French National Judiciary movement, an organization
under Communist influence. This latter body, how-
ever, kept in the background, so that the Congress
should not appear to be dominated by it.

The Congress was presided over by M. Bidault and
M. Teitgen in turn, and was attended by 250 delegates
from twenty-four countries, including a number of
distingunished lawyers from the West who were not
connected with any pro-Soviet group.

The Association was set up under the chairmanship
-of Professor René Cassin (France) with Mr. Martin
Popper (United States), a known * fellow-traveller,”
and M. Joseph Nordmann (France), a Communist, as
Secretaries-General. Its general aims were defined as
follows :

to facilitate contact among lawyers of the world to develop

a spirit of mutual understanding; to enhance juridical

science and international law ; to support the aims of the

United Nations, especially through common action for the

restoration, defence, and development of democratic liberties ;

to achieve the punishment of war criminals and the destruc-
tion of Fascism; and to co-operate with other groups to

assure respect for law in international relations, and the

establishment of a durable peace.

Congresses have since been held by the International
Association of Democratic Lawyers at Brussels, Prague,
Rome, Budapest, and Warsaw. On all these occasions,
the Soviet delegates have included Zeidin (Vice-Minister
of Justice), Professor Trainin (of the Soviet Academy of
Science), and Denisov (Doctor of Juridical Science).
Though the Communist element has been camouflaged,
the resolutions at these Congresses have been uniformly
in favour of the Soviet point of view on a wide range of
subjects, such as control of atomic energy, the rights of
man, extradition of war criminals, and promotion of
peace propaganda.

Since 1946, the activities of the Association have
included the study of conditions in Greece and Spain ;
the establishment of commissions on maritime law, the
Press, and war crimes ; and studies of the codification
of laws of the Nuremberg trial and of genocide. In
1949, a committee representing the I.A.D.L. observed
the trial of the leaders of the Communist Party of the
United States, and later submitted a statement to
Mr. Trygve Lie, the Secretary-General of the United
Nations, suggesting that the matter be placed on the
agenda of the General Assembly as a violation of the
Declaration of Human Rights.

By the time the third annual Congress of the I.A.D.L..
opened in Prague, there were signs of a rift between
certain liberal elements and the pro-Soviet majority.
The viewpoint of the former was expressed by Lord
Chorley in a defence of the Western Press, which the
Soviet delegate, Zeidin, had accused of warmongering.

A subsequent article on the Congress by Professor
Trainin, published in Izvestia on September 19, 1948,
made it clear that the I.A.D.L. was by that time accepted
as an organization of the *‘ democratic camp,” and that
its discussions were being successfully guided along the
lines of current Soviet propaganda about the sharpening
struggle between the forces of ‘° warmongering ”’ and
“ progress.”

It was becoming increasingly clear to the liberal
elements remaining in the Association that it was being
manipulated by a group in the interests of Soviet policy,
and this dissatisfaction led to a number of resignations
just before the Paris World Peace Congress in April,
1949. Among them were Lord Chorley and Professor
Cassin, who resigned from the chairmanship in protest
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against a proposal to send an official delegation to the
Peace Congress.

However, several members of liberal outlook remained
in the Association, hoping to influence the policy of the
controlling faction. Among them was Mr. Harvey
Moore, K.C., who, in consequence, became the target of
personal attacks by the Communist Press and radio.

The fourth annual Congress of the I.A.D.L. was held
in Rome from October 28 to October 31, 1949, By this
time, the I.A.D.L. was whole-heartedly in support of
Cominform policy, and, in addition to the usual topics
of atomic energy, human rights, and peace, the subjects
discussed included the equality of national rights, and
independence and democratic liberties for the colonial
and dependent territories. Furthermore, in keeping
with Cominform policy, Yugoslavia was expelled from
the Association. It was noticeable that the Congress
was less concerned with serious legal discussions than
with support for the ‘‘ peace’ campaign.

The Communist Daily Worker (London) of November
7, 1949, reported as follows on the Congress :

~ The fourth Congress of the I.A.D.L. has adopted an appeal
to all democratic lawyers of the world to unite and strengthen
their efforts for the defence of peace and security of the
nations. The appeal states that law must be made to serve
the great cause of progress and liberty and must serve as a
weapon in the struggle for peace and democracy.

~ Lawyers must do everything to ensure both the triumph

of democratic principles in their own countries and respect
- for legality in internationsl relations. The appeal notes that
“the forces interested in unleashing another war are again
" preparing war. and conducting war propaganda, and con-
- cludes by calling on lawyers to struggle for the -defence of
. human rights, for genuinely democratic legislation and the
" trade union movement. i o

A meeting of the Council of the I.A.D.L., attended by
delegates from sixteen countries, was held in Budapest,
from ‘April 14 to April 17, 1950. At a Press conference
before the meeting, the President of the Association,
Mr. D. N. Pritt, K.C., said that a declaration would be
drafted condemning “ the attitude of imperialists, who
condoned treaty violations and offences against inter-
national law.”” No report of the proceedings is avail-
able, although it is known that the decision to expel
Yugoslavia was confirmed.

Telegrams were subsequently sent to the Speaker of
the Turkish Assembly, protesting against the detention
of Nazim Hikmet, the poet, and to the Allied Komman-
datura in Berlin, on the arrest of young men and women
“who advocated the aims of the World Peace Move-
ment.”  Aresolution was also passed on the Greek camp
of Makronissos.

The main resolution adopted at the meeting expressed
sympathy with all workers, railwaymen, seamen, and
dockers who were “ bravely struggling for the main-
tenance of peace.” It declared that, as an aggressive
war was the gravest of premeditated crimes in inter-
national law, it was everybody’s right to refuse to become
a participant in this crime. It emphasized ° the
priority of an individual’s international obligation over
the duty of obedience to the State of which the individual
is a citizen.”

Finally, the meeting approved the activity of the
Partisans of Peace, who were ““ working effectively for
the prevention of a new war,” and endorsed the Stock-
holm Appeal, stating that those who violated inter-
national law by using the atomic bomb should be
punished in accordance with the procedure followed by
the Nuremberg International Military Tribunal.

At a “ peace ” meeting held in connection with the
meeting of the Praesidium, the following statement is
reported to have been made by Mr. D. N. Pritt, K.C.:

Western lawyers must in their countries protect those who
were persecuted by the existing régimes because of their pro-
gressive attitude. Progressive lawyers must exert united
efforts to change such legal rules as rendered persecution
possible. This was the lawyers’ work for peace and against
war,

The I.A.D.L. has had consultative status with the
United Nations Economic and Social Council as a non-
governmental organization since August, 1947. This
privilege was, however, withdrawn in July, 1950, on the
grounds that its activities had no real bearing on the
work of the Council and that it was using its consultative
status for propaganda purposes.

1t is significant that the French Government issued
an order on July 29, 1950, refusing permission to the
1.A.D.L. to continue operating in France from its head-
quarters in Paris. Its centre of activity seems to have
shifted partly to Belgium, where the Secretariat now
operates, and partly to Poland, where some. of the
organizational work is carried out.

A meeting of the Council of the I.A.D.L. was to have
been held at Sheffield at the same time as the Second
World Peace Congress ; but it was transferred with the
Peace Congress to Warsaw, and opened there on Novem-
ber 23 last. Representatives of more than twenty
countries took part, and lawyer-delegates to the Peace
Congress attended the session as observers.

The world rally of the ““-Partisans of Peace,” it will be
remembered, had been set down for Sheffleld but its
transfer to Warsaw seems to have been far 'from accis
dental. Indeed; the fact that a demonstration of this
kind was so well organized officially within only twe
days indicates that elaborate preparations- were made
long before the announcement of the -decision to held
the two meetings in Warsaw at the same time. The
Communists were thus able to admit a large number of
delegates in order to accentuate anti-British and anti-
Western propaganda. As in the meeting of the World
Peace Congress, so too in the contemporaneous meeting
of the satellite I.AD.L. The impression that it was
intended to create in each gathering was that the
Western Powers were the aggressors responsible for
unrest and tension in the world to-day. One of the
themes most likely to create the desired effect, particu-
larly in countries east of Germany, was the allegation
that this time the West, for selfish reasons, had embarked
on rearming Western Germany against the ° people’s
democracies ” and against the cradle of peace itself,
the Soviet Union, and that the revival of aggressive
German militarism was an imminent threat.

Reporting on the activities of the I.AD.L. at its
Warsaw meeting, M. Joseph Nordmann, the Secretary-
General, emphasized that the Association must widen
its participation in the struggle for peace, draw into the
ranks of peace-supporters all lawyers of good will, fight
against the violations of international law in certain
countries, and persecution of peace supporters, and
popularize the principles of the United Nations Charter.
The work of the session was continued by committees.

A resolution was drafted saying that the decisions of
the Peace Congress were entirely in accordance with the
principles of international law.  In separate resolutions,
the Association protested against United States
“ aggression and crimes ”’ in Korea, and against. the
remilitarization of Germany. It declared itself -in
favour of the banning of atomic, bacteriological, chemi-
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cal, and other weapons of mass destruction, and called
for increased cultural and information exchanges
between countries.

Mr. John Rogge, of the United States Bar, who
attended as an observer, attempted to raise the question
of the revision of the decision taken at Rome in 1949
to expel the Yugoslav section from the I.A.D.L.
According to T'ass, he was “‘ properly rebuked.”

The committees’ resolutions were adopted by the
plenary session on the last day. The meeting also
protested against the arrest of an Egyptian lawyer for
taking part in the ““ peace ” movement, and the pro-
secution of Mme. Eugenie Cotton, President of the
Women’s International Democratic Federation, by a
French Court. Finally a decision was taken to hold the
seventh annual Congress of the Association in 1951. It
was not specified where it would be held.

As regards personalities of the I.A.D.L., Mr. D. N.
Pritt, K.C., of the English Bar, is this year’s President.
Vice-Presidents are Baron van den Branden de Reeth,
Advocate-General of the Brussels Court of Appeal;
Mr. Clifford Durr, President of the National Lawyers’
‘Guild of the United States ; Professor Ecer, Professor of
Law at Brno University, Czechoslovakia ; M. Lyon-Caen,
President of the Chamber at the Court of Appeal, Paris ;
F. Targetti, Vice-President of the Italian Chamber of
Deputies ; Vladislav Tomorowicz, President of the Polish
Bar; and I. L. Zeydin, Vice-President of the Supreme
Court of the U.S.S.R.

Of more importance are the Secretaries-General, who
are all known to be members of, or sympathizers with,
the Communist Party. They include M. Joseph Nord-
‘mann, & member of the Court of Appeal in Paris ; Mme.
Marion Muszkat, Director of the Central Law School,
Warsaw, who is Secretary-General of the European
branch of the Association; and Mr. Martin Popper,
Vice-President of the National Lawyers’ Guild of the
United States and a fellow-traveller, who is Secretary
for the United States. M. Joseph Nordmann has been
especially associated with the “ peace ” campaign, and
has played a prominent part in trials in which the
French Communist Party, of which he is a member,
has been implicated.

It will be seen that the development of the I.A.D.L.
has been along familiar lines. It was established with
the support of non-Communists, whose genuine good will
was exploited, and it was subsequently developed as a
fagade behind which the Communists directing its
activities could operate. As in the case of other
“* front ”* organizations, it has been used in pursuit of the
Soviet, tactic of attempting to appeal to the people of
Western Hurope over the heads of their Governments.

The main role allotted to the I.A.D.L. has been in
connection with the ‘ peace” campaign. Its general
purposes, when they were defined at its inaugural
‘Congress in October, 1946, included “‘ the establishment
of a durable peace.”  Its particular task in the  peace
campaign was defined at its fourth Congress in October,
1949, which adopted an appeal to lawyers to unite for
peace and ensure that law “ serves as a weapon in the
struggle for peace and democracy.” Indeed, the
I.AD.L., as a body of specialists, appears to have been
allotted an important specialized role in the “ peace ”
movement.

The significance of the world * peace” movement
is best gathered from Communist sources. Thus, in
L’ Aube (Paris), the French Communist leader, M.
Waldeck Rochet, has told his followers :

It is to permit development of the Soviet’s strength as well
as the strength of the popular democracies that we must
actively continue our propaganda in favour of peace. It
is this movement for peace that will undermine the im-
perialist armies and delay the outbreak of war. Do you
not see that this is the best means to assure the destruction
of our enemies The Soviet Union will choose the right
moment, and the imperialists will have no say in the matter.
You see, therefore, how important it is to develop our action
in favour of peace.

It is worth recalling that we were told in the cable
news of April 8 last that the French Government have
banned the Communist-sponsored Committee of the
National Congress of the “ Partisans of Peace.” But—
“the Soviet Union will choose the right moment.”

As pointed out earlier, the I.A.D.L. has asserted that
war is a crime against international law, and has called
for punishment of any violations of international law.
In so doing, it prepared the way for the Peace Laws
enacted by the satellite States on the initiative of the
Second World Peace Congress staged at Warsaw in
November, 1950.

It is significant that the council of the I.A.D.L.,
in session at Warsaw during the Peace Congress, passed a
resolution to the effect that the decisions of the Congress
were ““ entirely in accordance with the principles of inter.
national law.” In this way, the Peace Laws passed
in implementation of the decisions of the Congress are
made to appear to have the endorsement of an inter.
national body of legal experts.

If the time should come when the Soviet Union
decides to extend the application of the Peace Laws
outside the countries in which they have been enacted,
as has been done by means of the recent law imposed
on the Eastern Zone of Germany, then the LA D.L. will
be available to reinforce the argument with an inter.
pretation of the obligations involved in the maintenance
of “international law ” along the lines of its resolution
of its executive in April, 1950, emphasizing :

the priority of an individual’s international obligation over

the duty of obedience to the State of which the indvidual

is a citizen.

It will have been seen that no official representative
body of lawyers in Western Europe or in the American
continent has had any part or share in the so-called
“ International ” Association. They, like the New
Zealand Law Society, were conscious of the domination
of the Cominform in all the activities of this Communist-
inspired body. While this unrepresentative gathering
of individuals was following the Party line, in British
Columbia a Court of first instance, and then an appellate
Court, after most careful investigation and impartial
consideration of the evidence, held that a Law Society
was right in refusing to admit to the Bar one who was
an avowed Communist. The sound reasons for such
refusal have already appeared in these columns ( Anfe,
p. 17). ‘

The issue that divides the world to-day is an intell-
ectual one: that is the level at which that issus is
implacably joined. For any lawyer to seek to play a
neutral part, to attempt to contract out, is to fall neatly
into the role envisaged by the Politburo and the Comin-
form, that of men caught up in a world-evolution against
which resistance is useless. The Communists are
forcing a choice upon the lawyers of the world—namely,
a choice between whether we will blindly attach our-
selves to the International Association of Democratic
Lawyers, and, in obeying the orders of the Politburo in
Moscow, become false to the oath of allegiance we took
on admission, or whether we will take our full part
intelligently in the world struggle against them. '




168

SUMMARY O

‘COMMON LAW.

Points in Practice. 101 Law Journal, 283.

CONFLICT OF LAWS.
Clagsification in Private International Law. (W. R, Lederman.)
29 Canadian Bar Review, 168.

Domicil of Choice—Nature of Intention to acquire Such
Domicil—Tests Applicable—Evidence—Onus of Proof of Establish-
ment of Another Domicil—Admissibility of Declarations of Party
and of His Conduct in Relevant Circumstances—Principles
generally Applicable. Every independent person can acquire
& domicil of choice by the combination of residence (factum)
and intention of permanent or indefinite residence (animus
manendi), but not otherwise. That intention, which must
amount to a purpose or choice, must be to reside permanently
or for an indefinite period, and it must be an intention of
abandoning—i.e., ceasing to reside permanently in—the country
of the former domicil. The concurrence of residence and
intention is essential for the acquisition of a domicil. While
residence is indigpensable to the acquisition of domicil, it does
not follow that an existing domicil cannot be retained without
continuous residence. A domicil once possessed is not lost
unless both residence and intention to reside are in fact given
up. Abandonment equally with acquisition depends upon the
factum and the animus. Intention without residence will be
sufficient for the retention of an existing domicil. In order
to establish that a person’s residence in a new country amounts
to domicil, it is necessary to prove that he has no present
intention of removal, or, to put it affirmatively, that his present
intention is to make that country his permanent home. The
onus to establish another domicil lies on those who assert it.
(Fremlin v. Fremlin, (1913) 16 C.L.R. 212, and In re Lioyd Evans,
National Provincial Bank v. Evans, [1947] Ch. 695, followed.)
‘Where a domicil of choice has been established, a subsequent
change of domicil must be established with perfect clearness
and satisfaction by the party alleging the same, the presump-
tion being in favour of the continuance of the existing domicil.
(Winans v. Attorney-General, [1904] A.C. 287, and Union Trustee
Co. of Australia, Ltd. v. Commissioner of Stamp Duties, [1926]
St. R. Qd. 304, followed.) Any circumstance may be evidence
of domicil which is evidence either of a person’s residence
(factum), or of his intention to reside permanently (antmus),
within a particular country. Expressions of intention to reside
permanently in a country are evidence of such an intention,
and, therefore, evidence of domicil; but such expressions are
looked upon as the least reliable forms of evidence. They
-must be examined by considering the persons to whom, the
purpose for which, and the circumstances in which they are
made, and they must be fortified and carried into effect by
conduct and actions consistent with the declared intention.
(Bryce v. Bryce, [1933] P. 83, and Ross v. Ross, [1930] A.C. 1,
followed.) (Qulbenkian v. Gulbenkian, [1937] 4 All E.R. 620,
and Wahl v. Attorney-General, (1932) 147 L.T. 382, referred to.)
The presumption in favour of the continuance of an existing
domicil may have a decisive effect, for, if the evidence is so
conflicting that it is impossible to elicit with certainty what
the resident’s intention is, the Court, being unable to reach a
satisfactory conclusion one way or the other, will decide in
favour of the existing domicil. (Winans v. Attorney-General,
[1904] A.C. 287, followed.) Intention to acquire another
domicil is to be gained from all available testimony, and proof
may be derived from the declaration of the party concerned
and from the circumstances of the case, the chief matter to be
‘considered being the party’s conduct rather than his expres-
sions of intention. (Biggar v. Biggar, [1930] 2 D.L.R. 940,
followed.) The deceased, a bachelor, was born in Russia
in 1877, and came to New Zealand in 1915 from the Cape of
Good Hope, where he had resided from 1901, having been
naturalized there in 1903. In New Zealand, he resided in
Christchurch, where he carried on business and acquired pro-
perty. He was naturalized in New Zealand in 1922. He
made two wills in New Zealand appointing the Public Trustee
executor, one in 1921 and the other in 1927. The latter will
had not been revoked or superseded at his death. 1In 1930, he
visited the United States of America, where he had relations,
returning to New Zealand in the same year. On his return
to New Zealand, he was in ill health. He left New Zealand
for the United States of America in 1935, and remained there
until his death in 1942. He had acquired real and personal
property in New Zealand and Australia, and also assets in
California. He gave notice of intention to apply for American
citizenship, but died, four months after the expiry of the
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RECENT LAW.

minimum time in which he could have petitioned for naturaliza-
tion in America, without filing any such petition. On an
originating surnmons to obtain the Court’s direction as to the
deceased’s domicil at the time of his death, Held, after review-
ing the evidence, That the onus of proving that the deceased
changed his domicil of choice in New Zealand for s domicil of
choice in California had not been discharged ; and that, there-
fore, the deceased was, at the time of his death, domiciled in
New Zealand. In re Dix (deceased), Public Trustee v. Plotkin
and Another, (8.C. Wellington. April 24, 1951, O’Leary, C.J.)

CONTRACT.

Consideration—Undertaking by Divorced Husband to pay
Allowance to Wife—No Regquest that Wife should abstain from
applying for Maintenance Order—Divorce—M aintenance—Under-
taking by Husband to pay Yearly Allowance—No Application by
Wife to apply for Order for Maintenance—Enforcement of Under-
taking. On February 1, 1943, a wife obtained a decree nisi
for divorce against her husband. On February 9, her solicitors
wrote to the husband’s solicitors asking them to confirm that,
with regard to permanent maintenance, the husband was pre-
pared to make the wife an allowance of £100 a year free of
income-tax. On February 19, the husband’s solicitors replied
that he had agreed to allow her that sum. On August 11,
1943, the decree absolute was made. The husband did not
make any of the agreed payments, and the wife did not apply
to the Court for an order for permanent maintenance. On
July 28, 1950, the wife brought an action against the husband
claiming the amount of the arrears, on the ground that she was
entitled to them under the husband’s promise. Held, (i) That,
in the absence of proof of any request, express or implied, by
the husband that the wife should forbear from applying to the
Court for maintenance, there was no consideration for the
husband’s promise, and, therefore, it was not enforceable at the
suit of the wife. (Central London Property Trust, Ltd. v. High
Trees House, Ltd., [1947] K.B. 130, explained and distinguished.)
(ii) That, even if, in return for the husbandfs promise, tle wife

“had promised to forbear from applying tc the Court for main-

tenar:ce, there would have been no consideration for the husband’s
promise, because the wife’s promise would not be binding on
her, and would not preclude her from applying to the Court.
(Hyman v. Hyman, [1929] A.C. 601, and Gaisberg v. Storr,
{1949] 2 All E.R. 411, applied.) Decision of Byrne, J., [1950]
2 All E.R. 1115, reversed. Combe v. Combe, [1951] 1 All ER,
767 (C.A.).

As to a Wife’s not applying for Maintenance, see 10 Halsbury's
Laws of England, 2nd Ed. 793, para. 1257 ; and for Cases, see
27 E. and E. Digest, 326, No. 3044, and Second Digest Supple-
ment.

As to Valuable Consideration to a Contract, see 7 Halsbury’s
Laws of England, 2nd Ed. 136-138, paras. 195-197.

CONVEYANCING.
Implied Covenants for Title. 101 Law Journal, 284.

Ownership of the Soil under Roads. (F.D. Cumbrae-Stewart.)
24 Australian Law Journal, 510.

“ Seised in Fee Simple.”” 211 Law Times, 167,
COSTS.

Appeals. 95 Solicitors Journal, 229.

CRIMINAL LAW.

Company—Trial—Committal Order—=Stamp of Court. Appli-
cation for an order of mandamus. A limited company was
charged on indictment et Wolverhampton Quarter Sessions
with having carried out certain works of construction contrary
to the Defence (General) Regulations, 1939, Reg. 56A. The
chairman of the examining Magistrates had signed a written
order of committal for trial, but no seal of the Court was affixed,
and, in view of the decision in R. v. H. Sherman, Ltd., [1949]
2 K.B. 674 ; [1949] 2 All E.R. 207, the Deputy Recorder held
that the committal was irregular, and, therefore, Quarter
Sessions had no power to try the indictment. The Director of
Public Prosecutions was granted an order of mandamus directing
the Deputy Recorder to try the indictment. The King v.
Deputy Recorder of Wolverhampton, Ex parte Director of Public
Prosecutions, [1951] 1 All E.R. 627 (K.B.D.).

As to Criminal Proceedings against a Corporation, see 9 Hals-
bury’s Laws of England, 2nd Ed. 114, para. 147 ; and for Cases,
see 13 E. and E. Digest, 408-411, Nos. 1286-1308, and Digest

Supp.
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~ AVAILABLE FOR EARLY DELIVERY ...

STEEL
COMMERCIAL
FILES

with or without
locks.

SPECIFICATIONS:—

APPROXIMATE OUTSIDE OVER-
ALL SIZES—

Foolscap Models {4-drawer) 18" wide
x 25" deep x 52" high overall. Quarto
Models (4-drawer) 15" wide = 25"
deep x 527 high overall.
APPROXIMATE INSIDE DIMEN-
SIONS OF DRAWERS —

Foolscap 143" wide x 104" high x
23" deep.

Quarto 11§” wide x 10}" high =
23" deep.

These cabinets are of superior construction, and are attractively enamelled in
olive green. The drawers run smoothly on roller suspensions, and may be
pulled out to their full depth, a safety catch preventing accidental removal.

'ARMSTRONG & SPRINGHALL LTD.

WELLINGTON: N.Z. insurance Bldg., Johnston St., 'Phone 40-160 CHRISTCHURCH: 127-129 Worcester St., 'Phone 40-025
AUCKLAND: {7 Commerce St., ‘Phone 44.930 DUNEDIN: Cr. Water & Bond Sts., ‘Phone 13-734
HAMILTON: 25 Victoria St., Phone 1920 NELSON: 42 Bridge St., 'Phone 155

WANGANUI: |18 Ridgway St., ‘Phone 2544 TIMARU: 213 Stafford St., 'Phone 40

PALMERSTON NORTH: 65 Rangitikei St., 'Phone €866 INVERCARGILL: 45 Esk St., 'Phone 1632

MASTERTON: 16 Perry St., 'Phone 2427 SUVA (Fiji): Victoria Parade

M



iv NEW ZEALAND LAW JOURNAL June 19,1951

JUST PUBLISHED. 898 pages, Royal -Oetavo.

PROBATE AND

Continued from cover 4.

LEGAL ANNOUNCEMENTS.

OLp ESTABLISH}IInﬁl{IELGZ:NF:IRM in HamiIL- ADMINISTRATION PRACTICE
TON requires, with a view to partnership, IN

a fully experienced qualified Solicitor
with good knowledge of conveyancing and
estate work, and able to interview clients.

e s NEW ZEALAND
tc’ef—y WwI quail ications an expenence By

‘¢ HAMILTON,”
C/o P.O. Box 472, WELLINGTON. A. E. DOBBIE, S.M.

WANTED.

REQUIRED F¥OR ESTABLISHED PRACTICE
IN PROGRESSIVE NORTH ISLAND CENTRE,
qualified Solicitor with sound knowledge
of conveyancing and some common law
experience. Good prospects of early
partnership to suitable applicant. Apply,
stating age and experience, to :(—
“ OPPORTUNITY,”
C/oP.0. Box 472, WELLINGTON,

WAIKATO PARTNERSHIP.
A long-established practice in the
WAIKATO requires & partner to replace
retu'mg partner or qualified clerk with
view to partnership. Apply to:—

“ WAIKATO PARTNERSHIP,”
C/o P.O. Box 472,
WELLINGTON.

Formerly a Registrar of the Supreme Court of New Zea.la.nd.

THE aim of this work has been to collect into book form the existing
practice of Probate and Administration matters in New Zealand. Such
practice is contained in many Statutes, Regulations, and Rules, and in
various textbooks on the subject, and 'In decisons of the Courts. The
Author set out to consolidate these many sources into one, and to set
them out under appropriate headings in concise practical statements.
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- Bvidence—Admissibility——List. of Banknotes found in Trunk
delonging to Murdered Person in House in which ‘He died—
Admissible to prove A tation bet Banlknotes and Dec d
Hvidence of List’s being in Deceased’s Handwriting—Admissible
to show that His Association with Notes was such that He Himself
had made List—Evidence from which Jury entitled to draw In-
Jerence of Deceased’s Possession or even Ownership of Banknotes—
List not Admissible, on Ground of Hearsay, as Evidence of Truth
of Any Statement of Fact on Deceased’s Part. The appellant
was charged with the murder on October 19, 1950, of one
Atkinson, who was found murdered in a house in which he lived
alone., After his death, in an unlocked trunk in his kitchen,
there were found some share scrip, some papers of no value,
and a list, on a piece of cardboard, of forty-two entries in ink
comprising the numbers of banknotes, with some struck out
and others added in pencil. The letters and figures it con-
tained were the designating letters and figures of real bank-
notes which were or had been in circulation. A £50 note,
bearing the number shown on the list, was found in the possession
of the appellant on November 11, 1950; and three £10 notes,
the numboars of which appeared in sequence on the list, were
proved to have been in appellant’s possession on about November
10. Apart from the list of banknotes, there was probably
insufficient evidence of identity to support a conviction. The
Crown tendered the list in evidence as being a list of numbers
of certain banknotes made and preserved by the deceased ;
and it was the only evidence connecting the particular notes
with the deceased. The vital issue at the trial was the alleged
possession by the deceased of the banknotes in the list at the
time of the murder, so as to found the inference that the appellant
was the guilty person. The learned trial Judge admitted the
list as evidence, and also allowed evidence to be given that the
list was in the deceased’s handwriting. The appellant was
found guilty of the murder. The prisoner appealed from his
conviction, on the grounds (2} that the writing purporting to be
& list of banknotes and alleged to have been made by the
murdered man, produced by tha Crown at the trial, was wrongly
admitted by the learned trial Judge as evidence that the deceased
at some time possessed banknotes with numbers corresponding
to those in the list, and that, in consequence of the admission
of the list as such evidence, other evidence, the admissibility
of which depended thereon, was wrongly admitted; and (b)
that there was a miscarriage of justice, in that the summing-up
by the learned trial Judge did not adequately put the defence
to the jury. Held, by the Court of Appeal, 1. That the evidence
of the list of banknotes was properly admissible to prove the
main fact, which was the possession of the notes by the deceased
at the time of the murder, as the existence of the list and its
presence in his repository had, when viewed in the light of
ordinary experience, a natwral and logical tendency to prove
that fact, and as the making and preserving of the list by the
deceased afforded a reasonable presumption or inference that
the deceased, at some time or other, had some sort of interest
in the notes ; and the list, when tendered in evidence for that
purpose, was circurnstantial evidence, from which a relevant
inference might be drawn. (Metropolitan Asylum District
Managers v. Hill (Appeal No. 1), (1882) 47 L.T. 29, applied.)
(B. v. Podmore, (1930) 22 Cr. App. R. 36, referred to.) 2. That
evidence as to the list’s being in the deceased’s handwriting
-was admissible in order to carry the proof to the point of
showing, not merely that the deceased preserved the list, but
also that his association with the notes was such that he with
his own hand made the list, and that that was an act done by
‘him in relation to the notes from which it might legitimately
be inferred that he was in some way associated with the notes
or that they were in fact his property ; but the nature of that
association was a matter for the jury. 3. That the list was not
to be rejected as a hearsay statement, since there was no express
statement of any kind in it, and its relevance lay, not in any
implied statement that might be read into it, but in the fact
that the person who made it could not have done so except
by means of an association of some kind with the notes: The
relevance of the list was limited in that way, and it was not to
be regarded as a statement of fact made by the deceased and
having a value dependent on his accuracy or veracity. 4. That,
accordingly, the learned trial Judge was right in admitting
the list and the evidence in regard to the list, including the
evidence of handwriting ; and there was no misdirection as
to the use of that evidence as to the extent to which, or the
purposes for which, it might be relied upon. 5. That the
dearned Judge’s summing-up was eminently fair and completely
-satisfactory in dealing with the difficult array of circumstantial
evidence. Semble, If the list of banknotes had not been in
the writing of the deceased, it would still have been admissible,
being sufficiently connected with him by reason of the fact that,
.even if he did not make it, or procure it to be made, he had put

it in his repository and kept it there. The. appeal was, accard-
ingly, dismissed. -The King v. Vincent Anderson. (Court of
Appeal. Waellington. May 3, 1951. . Fair, Gresson, Stanton,
Hay, F. B. Adams, JJ.) .

Offenders Probation—Three Disagreements by Jury—Discharge
before Verdict—Offenders Probation Act, 1920, 8. 18 (1) (b). The
accused was charged on indictment with breaking, entering,
and theft, theft of a motor-car, and receiving a stolen motor-
car. On his first trial, the jury disagreed on all counts. On
the second trial, the jury acquitted him on the theft charges,
and disagreed on the count of receiving. On the third trial,
the jury disagreed on the remaining count. The Crown
Prosecutor said that the Crown would apply for a new trial.
The learned Judge, being of the opinion that no good purpose
would be served by another trial, as, having regard to the
nature of the evidence, another disagreement might be expected,
exercised the power conferred by 8. 18 (1) (b) of the Offenders
Probation Act, 1920, and discharged the accused. The King
v. Meehan. (S.C. Palmerston North. May 8, 1951. Gresson, J.)

DEED.

Consideration—Nominal Consideration stoted—Admissibility of
Evidence to show True Consideration. Where the consideration
is stated in a dead, parol evidence to prove a larger considera-
tion does not contradict the deed, and is admissible.  (Clifford
v. Turrell, (1845) 14 L.J.Ch. 390, and Frith v. Frith, [1906]
A.C. 254, applied.) Turner v. Forwood and Another, [1951}
1 All E.R. 746 (C.A.).

As to Admission of Parol Evidence to Prove Consideration,
see 10 Halsbury’s Laws of England, 2nd Ed. 267, pars.-333;
and for Cases, see 17 E. and K. Digest, 335-338, Nos. 1467-1495.

DESTITUTE PERSONS.

Quardianship Order—Complaint alleging Failure to Maintain
only—Jurisdiction to make Quardianship Order—Future Varia-
tion of Order— Destitute Persons Act, 1910, s. 18—Statutes Amend-
ment Act, 1938, 8. 8. A Magistrate has jurisdiction under s. 18
of the Destitute Persons Act, 1910, to make a guardianship
order when the only allegation made in the complaint is an
allegation of failure to maintain under s. 17 (1) {(a) of the statute.
(Scherf v. Scherf, (1951] N.Z.L.R. 15, followed.) (Judd v. Judd,
[1933] N.Z.L.R. 1029, disagreed with.) Semble, The Magis-
trates’ Court has power under s. 8 of the Statutes Amendment
Act, 1938, at any time to revoke or vary a guardianship order ;
and, in a proper case, it may be desirable, in the interests of a
child subject to a guardianship order, to exercise that power
at some date during the currency of that order. Crowe v.
Crowe. (8.C. New Plymouth. May 18, 1951. Cooke, J.)

DIVORCE AND MATRIMONIAL CAUSES.

Desertion ; Effect of Attempts at Reconciliation.
Times, 107.

211 Law

Separation as Ground for Divorce—Wife applying for Main-
tenance and Separation Orders—Husband consenting to Making
of Separation Order—Order refused for Want of Jurisdiction—
Husband’s Petition on ground of Verbal Agreement for Separation
in Force for Not Less than Three Years—No ** agreement for
separation "—No Ground for Petition—Divorce and Matrimonial
Causes Act, 1928, s. 10 (i). In October, 1944, a wife took pro-
ceedings for a separation order and a maintenance order; and,
on October 23, the husband’s solicitor said that he had been
instructed to consent to the making of a separation order but
to dispute liability for maintenance. The parties gave evidence.
The Magistrate, however, being unable to make a finding that
there had been wilful failure to maintain, dismissed the com-
plaint for want of jurisdiction, under s. 18 (4) of the Destitute
Persons Act, 1910. In & subsequent petition by the husband
for dissolution of the marriage, an allegation of a verbal agree-
ment to separate on Qctober 23, 1946, was founded upon the
wife’s having sought a separation order and the husband’s
solicitor’s having intimated that he would consent to it, as
viewed in the light of the history of relations between the parties.
A decree nisi, on the ground of separation by agreement for a
period exceeding three years, was granted to the husband
by Stanton, J. From this judgment, the wife appealed.
Held, by the Court of Appeal, I. That neither by conduct
nor verbally was there on October 23, 1946, any ‘ agreement
for separation ’* within the meaning of s. 10 (i) of the Divorce
and Matrimonial Causes Act, 1928 ; and, in fact, there was no
agreement at all. (Haynes v. Haynes, (1861) 1 Drew. & Sm.
426; 62 E.R. 442, followed.) 2. That a husband cannot be
permitted to treat his wife’s application for separation and
maintenance orders as an offer to live separate and apart
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that, on acceptance by him, would constitute a valid * agree-
‘inent for -separation.”” (Somerville v. Somerville,” [1920]
N.Z.LR. 735, Somerville v. Somerville, [1921] N.Z.L.R. 511,
Marshall v. Marshall, [1922] N.Z.L.R. 248, Fairchild v. Fair-
child, [1924] N.Z.L.R. 276, McLean v. McLean, [1925] N.Z L.R.
$87, Hylton v. Hylton, [1927] N.Z.L.R. 777, and Paterson v,
Paterson, [1928] N.Z.L.R.- 401, distinguished.)  Ducker v.
Ducker. (8.C, Auckland. September 22, 1950. Stanton, J.
C.A. Waoellington. April 9, 1951. Fair, Gresson, Adams, JJ.)

ELECTRIC-POWER BOARDS.

" Notice of Intention to enter and erect Electric-power Trans-
mission-lines—Such Notice a Nullity if issued before obtaining
Order in Council—Electric-power Boards Act, 1925, ss. 66, 77, 78.
In the term * necessary preliminary steps,”’ as used in s. 77
of the Electric-power Boards Act, 1925, the word *‘ preliminary >’
is used in the sense of *‘ preparatory,”’ and the section is intended
to refer to the administration work which would be expected
to take place in the preparation of a scheme for the future
construction ‘of electric works to lay before the Department
for the purpose of obtaining an Order in Council authorizing
the purchase or construction of electric works. A notice to
the occupier of land, under s. 88 of the Electric-power Boards
Act, 1925, of intention to eniter upon the land for the purpose
of erecting electric-power transmission-lines is not such a
*¢ preliminary step ’’; and such a notice is a nullity if, at the
time when the notice was given, neither an Order in Council
under s, 76 of the Electric-power Boards Act, 1925, anthorizing
the Board to construct s transmission line nor an Order in Council
under s. 319 of the Public Works Act, 1928, authorizing the
Board to lay, construct, put up, place, or use the transmission-
line had been issued ; because it is a condition precedent to the
giving of a valid notice under s. 88 that the erection of the
transmission-line had been authorized by an Order in Council.
Hawke’s Bay Electric-power Board v. Heeney. (8.C. Napier.
May 14, 1951. Hay, J.)

EXECUTORS AND ADMINISTRATORS.
Order of Payment of Legacies. 101 Law Jourral, 297,

HUSBAND AND WIFE.

M aintenance—Husband’s Reasonable Belief in Wife’'s Adultery
—Dismissal of Petition for Divorce based on This Belief—No
Continued Vardity of This Defence to Claim for Maintenance.
A husband withdrew from cohabitation with his wife, on the
ground that he suspected her of having committed -adultery.
The wife took proceedings for restitution of conjugal rights,
and the Judge, finding that the husband had reasonable grounds
for his suspicions, dismissed her petition. The husband then
petitioned for divorce on the ground of his wife’s adultery,
basing his claim on the same evidence as he had adduced in
the earlier proceedings. The Judge on this occasion held that
adultery had not been proved, and found in favour of the wife.
On an application by the wife under s. 5 (1) of the Law Reform
(Miscellaneous Provisions) Act, 1949, for the provision of
reasonable maintenance, Held, That, once the alleged adultery
of the wife had been the ground of a petition for divorce which
had failed, the husband was no longer entitled to resist the
wife’s claim for maintenance on the ground that, bona fide
and on reasonable grounds, he believed that she had committed
adultery, and, therefore, the wife was entitled to maintenance.
(Glenister v. Glenister, [1945] 1 All E.R. 513, distinguished.)
Allen v. Allen, [1951] 1 All E.R. 724 (C.A.).

INDUSTRIAL CONCILIATION AND ARBITRATION.

Award—Breach—Action to recover Penaltics—Costs—Prin-
ciples on which Costs awarded Successful Defendont against
Inspector of Awards—Action for Penalties in Magistrates’ Court
only where Admitted Breach or Dispute as to Facts—Industrial
Conciliation and Arbitration Act, 1925, ss. 101, 130 (5), 131,
136—Magistrates’ Courts Rules, 1948, r. 316. There is
nothing in the Industrial Conciliation and Arbitration Act,
1925, to prevent a Magistrate from allowing costs to the
successful defendant in an action brought against him by an
Inspector of Awards to recover a statutory penalty for an
alleged breach of an award, as such proceedings are civil pro-
ceedings, and are subject to the Magistrates’ Courts Act, 1947,
and the Rules thereunder. (Mangahina Miners’ Industrial
Union of Workers v. Consolidated Gold Fields of New Zealand,
(1899) 1 G.L.R. 152, followed.) (Inspector of Awards v. Adams
and Sons, (1937) 32 M.C.R. 120, and Inspector of Awards v.
Marton Borough Council, (1944) 39 M.C.R. 149, distinguished.)
The Magistrates’ Court has a discretion in dealing with costs ;
but only in very exceptional circumstances should a successful
defendant be deprived of his costs. (Jackson v. Anglo-
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American 0il Co., Ltd., [1923] 2 K.B. 601, followed.) - (Ritter
v. Godfrey, [1920] 2 K.B. 47; referred to.) The: penal proi
visions of the Industrial Conciliation and- Arbitration.-Act,
1925, are to be invoked only as a last resort-and in clear cases;
and, when some difficulty in interpretation exists, the matter
should be dealt with in the Court of Arbitration. = The Magis«
trates’ Court should be resorted to only where there is an admitted
breach or a dispute as to the facts upon which the claim rests.
(Basllie and Co. v. Reese, (1906) 26 N.Z.L.R. 451, and Canterbury
Bakers’ Union v. Williams, (1905) 8 G.L.R. 160, referred to.)
In the present case, as the judgment of the Court involved &
difficult question of law, and affected issues between the parties
beyond those strictly involved in the proceedings, the learned
Magistrate certified for a sum of £5 5s., in addition to the costs
prescribed by the Rules, against the Inspector of Awards,
Inspector of Awards v. London Residential Flats, Ltd. (Hamilton,
April 6, 1951. Paterson, S.M.) .

MAORIS AND MAORI LAND.

Maori Trustee—Statutory Administrator of Land—Nature and
Extent of His Liability—Standard of Care, Competence, and
Diligence required of Salaried Agent at Common Law-—Measure
of Damages when Conduct falls short of Such Standard—
Maori Trustee Act, 1930, s. 25. © The Maori Trustee is a statutory
administrator, and his administration must be dominated by
the consideration that it is, under s. 25 of the Maori Trustee
Act, 1930, “for the benefit of the beneficial owners.”” His
liability to account for moneys he has received, or ought to
have received, is not to be measured upon the basis of trustee~
ship, as the authority given to him under s. 25 is of a general
nature, and his functions are more those of an agent than those
of a trustee; and it does not destroy his primary role as an
agent that there is superadded a fiduciary relationship. He
is, therefore, liable as an agent for neglecting to take precautions
which an ordinary man of business would take in managing
similar affairs of his own. (In re Mitchell, Mitchell v. Mitchell,
(1884) 54 L..J. Ch. 342, applied.) Consequently,the Maori Trustee’s
liability, while he is in occupation and control of land ‘of which
he is statutory administrator, is to be determined according to
the standard of care, diligence, and competence required ab
common law of a salaried agent. He is, therefore, liable to
make good any loss occasioned by such acts or omissions, or
by such conduct in the performance of his statutory duties as
falls short of that standard. Ropitha and Others v. Maors
Trustee. (S.C. Palmerston North. May 1, 1951, Gresson, J.)

MASTER AND SERVANT.

Profits obtained by Servant dishonestly by virtue of Employment
—Right of Master to Profits—Soldier—Bribes by Civilian—Right
of Crown thereto. The appellant, a sergeant in the. Army
stationed at Cairo, on several occasions, while in uniform,
boarded a private lorry and escorted it through Cairo, thus
enabling it to pass the civilian Police without being inspected.
The lorry was loaded with cases, the contents of which were
unknown. On each occasion, the sergeant received from a
civilian a large sum of money, of which the military authorities
later took possession. Held, That any position which enabled
a servant to earn money by its use gave the master a right to
receive the money so earned, even though it was earned by a
criminal act; this right was derived from an implied promise
by the servant, made at the time when the contract of employ-
ment was entered into, that he would account to his master
for any moneys he might receive by reason of his employment,
and it was not open to the servant to set up his own wrong as a
defence to the master’s claim; the appellant was using his
position as a sergeant in His Majesty’s Army, and the uniform
to which his rank entitled him, to obtain the money which
he received, and, therefore, the Crown, his master, was entitled
to that money. Decision of the Court of Appeal, [1949] 2 All
E.R. 68, affirmed. Reading v. Attorney-General, [1951] 1 All
E.R. 617 (H.L.).

MENTAL DEFECTIVES.

Commiittece—Petition by Nephews of Mental Patient for Appoint-
ment in liew of Their Respective Fathers, who had been Commilttee
without Remuneration—Promise made to Respective Fathers—
Petitioners preferred to Public Trustee—Order in Same Terms as
That appointing Respective Fathers as Committee—Mental De-
fectives Act, 1911, 8. 115. C., who was committed in 1919 to
a mental hospital, had been amost continuously a patient
therein since that time, and he was incurgble. In 1920, his
two brothers were appointed by an order of the Court to be a
committee of his estate, without opposition by the Public Trustee.
They performed their duties as & committes without charge,
and regularly visited the patient and kept him supplied with
parcels and comforts. Ome of the brothers had died, and the
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other was upwards of eighty years of age and desired to be
relieved from the order made in 1920. The brothers who had
been the committee had each a son, each of whom had promised
his father that he would assume the same office for his uncle,
the patient. They had been visiting him, and intended to
continue these visits, and, if permitted, by an order of the
Court, they would assume also the functions of the committee
of his estate. They expressly rejected any remuneration
for the duties they desired to performs. On petition by those
sons (the nephows of the mental patient) for appointment as
guch committee, Held, That there was *‘ some sufficient reason ”’
in terms of s. 115 of the Mental Defectives Act, 1911 (as appears
from the facts above set forth), for preferring the petitioners
to the Public Trustee for appointment as committee of their
uncle’s estate ; and an order in the same terms as that which
was made in 1920 would be made. (In re A.B., (1913)
32 N.Z.L.R. 781, and In re K., (1914) 33 N.Z.L.R. 771, referred
to.) In re C. (A Mental Defective). (S.C. Timaru. May 2,
1951. Northevoft, J.)

PRACTICE.
' Payments into Court. 211 Law Times, 121.

Striking out Pleadings and Proceedings—Veratious Proceed-
ings—Two Previous Actions on Same Grounds struck out—
Application for Order preventing Plaintiff from commencing
Further Proceedings against Defendant without Leave of Cowrt—
No Jurisdiction to make Such Order. When the Court ts making
an order dismissing an action on the ground that it is frivolous
or vexatious or otherwise an abuse of the Cowt’s procedure,
it is not within its inherent jurisdiction to include in such order
& provision that the plaintiff should not be permitted to com-
mence other proceedings against the defendant without leave of
the Court. (Grepe v. Loam, (1887) 37 Ch.D. 168, and Lord Kin-
noird v. Field, [1905] 2 Ch. 306, distinguished.) Stewart v.
Auckland Transport Board. (S.C. Auckland. April 18, 1951,
Fell, J.) :

Third-party Notice—Application for Leave to issue Notice Out
of Time—Ewxtension of Time granted—Material Question in
Action also Question between Defendant and Third Party—Leave
granted—Magistrates’ Courts Rules, 1948, r. 138 (1) (a) (c) (d) (2).
The plaintiff sought to recover from the defendant damages for
personal injuries sustained es a result of an accident, on the
grounds that such accident was caused by the defendant’s
negligent driving of a motor-car. A summons was served on
the defendant on March 22, 1951, before the commencement of
the Easter vacation. Application for leave to issue a third-
party notice against a cyclist was not filed until April 12, in-
stead of within seven days after service of the summons, in
accordance with r. 138 (2) of the Magistrates’ Courts Rules,
1948.  On application for leave to issue the third-party notice
on the grounds set out in r. 138 (1) (a) (¢) and (d) of the Magis-
trates’ Courts Rules, 1948, Held, 1. That the application for
&n extension of time for applying to issue a third-party notice
should be granted (Collins v. Paddington Vestry, (1880)
5 Q.B.D. 368, followed.) 2. That, as a material question in
the action—i.e., whether the plaintiff was injured as the result
of the combined negligence of the defendant and the proposed
third party—was also a guestion between the defendant and
tho third party, leave should be granted to enable a final judg-
ment . as between defendant and the proposed third party to
be entered in one action. (Swansea Shipping Co., Ltd. v.
Duncan, Fox, and Co., (1876) 1 Q.B.D. 644, and Baxter v.
France, [1895] 1 Q.B. 455, followed.) Bogun v. Garlick.
(Rotorua. April 23, 1951. Luxford, S.M.)

SERVICEMEN'S SETTLEMENT AND LAND SALES.

- Farm Lond——Area planted in Pine Trees not © Farm land »—
“ Agricultural purposes ”—Servicemen’s Settlement and Land
Sales Act, 1943, s. 2—Servicemen’s Settlement and Land Sales
Regulations, 1949 (Serial Nos. 194981, 1950/15), Reg. 3 (d).
Having regard to the purpcses, provisions, and language of the
Servicemen’s Settlement and Land Sales Act, 1943, the defini-
tion of “ farm land’’ contained in s. 2 of that statute is not
intended to include land used for the growing of timber, which
ig unsuitable for the settlement of servicemen and incapable
of productive valuation. Thus, where property comprising
some forty acres of undulating country was, at the time of
its sale in June, 1950, planted in pine trees, which were about
twenty-five years old, and, in the main, ready for milling when
sold on June 8, 1950, it was held not to be * farm land *’ within
the meaning of the definition of that term in s. 2 of the Service-
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men’s Settlement and Land Sales Act, 1943 ; and its sale was,
consequently, exempted from Part III of that statute. In re
A Sale, Exton to Grenville. (L.V.Ct. Auckland. May 21, 1951.
Archer, J.)

TRANSPORT.

Motor-vehicles Insurance (Third-party Risks)—Passenger in
Motor-car ingured in Collision—Such Car being driven by Its
Owner’s Statutory Agent—Action by Passenger against Owner of
Other Motor-car inwolved in Collision—Owner of Car in which
Plaintiff Passenger joined as Third Party—Order made for All
Issues between Plaintiff, Defendant, and Third Party to * be heard
and determined in the one action and the one trial ”’—Judgment
Jor Defendant—DMotion by Plaintiff for Judgment against Third
Party not Maintainable—Motor-vehicles Insurance (Third-party
Risks) Act, 1928, ss. 3 (1), 6 (4) (¢) (Transport Act, 1949, ss. 67 (1),
70 (4) (e))—Judicature Amendment Act, 1930, s. 3 (1)—Code of
Civil Procedure, RR. 998 (b) (c). The plaintiff, Mrs. B., sued
the defendant, L., for damages for injuries alleged to have been
due to the negligent driving by L. of his motor-car, when it
came into collision with a car owned by C. in which Mrs. B.
was being driven by her husband. C., the owner of the car
in which Mrs. B. was being driven, was, with the consent of
Mrs. B. and of L., joined in the action. 1In his third-party
notice, L. claimed indemnity or contribution from C., on the
grounds that C. was the owner of the car in which Mrs. B. was
being driven, that the car was being driven by C.’s agent (Mrs.
B.’s husband), and that the accident was caused by Mr. B.’s
negligence. The third party, C., filed a statement of defence
to this notice admitting that the car being driven was regis-
tered at the time of the accident in his name for the purposes
of the Motor-vehicles Insurance (Third-party Risks) Act, 1928,
and was being driven by Mrs. B.’s husband as C.’s statutory
agent. C. denied all other allegations and stated that the
collision was due to L.’s negligence. By consent of all parties,
it was ordered under R. 99u (b) (¢) of the Code of Civil Pro-
cedure ‘‘ that all questions or issues between the plaintiff, the
defendant, and the third party, or any or either of them, be
heard and determined in the one action and the one trial.”?
No order was made under R. 991 (d), but the third party filed
a statement of defence and appeared at the hearing by counsel,
who was allowed to examine the witnesses for the other parties
and to address the jury. The jury found that there was no
negligence on L.’s part, but that the collision was due to Mrs.
B.’s husband’s negligence; and damages were assessed at
£2,087. On this finding, judgment was entered for the de-
fendant, L. On a motion by Mrs. B., the plaintiff, for judgment
for the amount of damages against C., the third party, Held,
That, as the liability imposed on the owner of a motor-vehicle
by s. 3 of the Motor-vehicles Insurance (Third-party Risks)
Act, 1928, by making the driver the statutory agent of the
owner was unknown to the common law and was not intended,
to cover claims by passengers, such liability could not be im-
posed by the procedural provisions of the Code of Civil Procedure,
which cannot confer on a plaintiff a substantive right not othe.-
wise available to him. (Stradling v. Morgan, (1660) 1 Plowd.
201; 75 E.R. 308, applied,) Semble, Rule 998, even when,
read literally, does not confer on a plaintiff any substantive right
not otherwise conferred on him, as cls. (a), (b), and (¢) of that
Rule are limited to matters in issue between the defendant
and the third party. Busby v. Levesque (Busby, Third Party).
(8.C. New Plymouth. April 9, 1951. Fair, A.C.J.) )

WILL. :

Construction—Condition Subsequent—DBeneficiary to forfeit
Estate if She married ‘ Pakeha > Husband—Word * pakeha '
Too Indefinite and Uncertain to defeat Vested Estate—C(Condition
Subsequent void for Unecertainty. A will in the Maori language
contained a passage which, translated, was as follows: “ This
my will and all my personal estate wheresoover situate and
whatsoever kind unto Nina McMillan for herself absolutely
but if she should happen to marry a{pakeha] husband or whether’
at law or just living together or if she should die while she is
still a minor without issue then all the aforesaid landed interests
and the aforesaid personal estate unto Hone McMillan for him-
self absolutely.”” On originating summons for interpretation
of the will, Held, 1. That the meaning of the word * pakeha
az used in the condition subsequent in the will was too indefinite
and uncertain for it to be possible for the Court to say with
reasonable certainty, on reading the will, upon what event the
estate slready bestowed was to determine. (Clavering v. Ellison,
(1859) 7 H.L. Cas. 707 ; 11 E.R. 282, followed.) (In re Sand-
brook, Noel v. Sandbrook, [1912] 2 Ch. 471, and Sifton v. Sifton,
[1938] 3 All E.R. 435, applied.) 2. That the condition subse-
quent was, therefore, void for uncertainty. McMillan v. Tuit,
(8.C. Wellington. December 19, 1950. Gresson, J.)
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THE OCCUPATION COURTS IN GERMANY.

By Major-Gexerar L. M. Ineuis, C.B., C.B.E, DS.O., M.C.
Formerly Chief Judge of the Occupation Courts, Germany.*

The Courts which are the subject of this talk must
first of all be distinguished from the War Crimes Courts,
which have been trying breaches of the laws and customs
of war and offences against the international conven-
tions regarding prisoners of war and sick and wounded.
The War Crimes Courts were set up under Royal Warrant
and administered by the Judge-Advocate-General’s
Branch of the Army. Their rules of procedure were
contained in Army Council Instructions. They had
nothing whatever to do with the ordinary Occupation
Courts.

Long before the Second World War, it was well
established that a belligerent in temporary occupation
of enemy territory had a right to set up its own Courts
to protect the security of its Forces and to maintain
public order in the occupied territory. Before the
invasion of Europe, therefore, & combined Anglo-
American legal staff at Supreme Headquarters Allied
Expeditionary Force Headquarters had prepared two
Ordinances—Ordinance No. 1, setting out forty-three
offences against the Allied Forces (nineteen of them
capital offences), and Ordinance No. 2, establishing
Military Government Courts. When the Allied Armies
first occupied German territory on September 15,
1944, and as they progressively occupied more and more
of that territory up to the final German surrender,
these Ordinances were proclaimed in the name of the
Supreme Commander and put into operation behind
the advancing Armies.

After the final surrender, Germany was divided
into four Zones of Occupation and the city of Berlin,
an island in the Russian Zone. The British, French,
and Americans, each in their respective Zones and in
their sectors of Berlin, adopted and promulgated
Ordinances Nos. 1 and 2 as their own, so that at the
outset British, French, and Americans were all applying
the same occupation criminal law, and were administer-
ing it in the same kinds of Courts and by similar pro-
cedure. The Russians played to other rules; we still
do not know what they are.

MiLITARY GOVERNMENT COURTS.

Military Government Courts had jurisdiction over
all persons in occupied territory, except members
of the Allied Forces who, not being civilians, were
subject to military law and were serving under the
command of one or other of the Allied Commanders-in-
Chief. That meant that sailors, soldiers, and airmen
regularly serving in Germany were not subject to the
jurisdiction of the Occupation Courts, but that *“ camp
followers ’ were so subject. The law administered
by the Courts was occupation law and German law.
A British Zonal Ordinance made the criminal law of
England applicable to British subjects in Germany
in much the same way as 8. 41 of the Army Act makes
that law applicable to any British soldier, wherever
he may be. The Courts also had jurisdiction to try
war crimes; but that jurisdiction was hardly ever
used, such crimes being usually left to the War Crimes
Courts to which I have already referred.

*This is the full text of the address given at the Dominion
Legal Conference at Dunedin on March 29, 1951.

Roughly speaking, the business of Military Govern-
ment Courts (and the criminal business of Control
Commission Courts after them) was to try all offences
by Allied nationals, all offences against occupation
law, and all cases in which the Occupying Powers
had any interest. Even cases where Allied property
was affected by a crime, or where Allied soldiers or
officials were necessary witnesses, came within the
latter category. For example, if a German murdered
another German with a brick, that was their own
business entirely ; but, if he shot him, that was our
business, because it was a serious offence against
occupation law either to possess or to use a fire-arm.
If a German stole another German’s watch, that was
their business ; if he stole mine, that was ours.

Ordinance No. 2 provided for three grades of Military
Government Courts—namely, General Courts, Inter-
national Courts, and Summary Courts—distinguished
from one another by their composition and powers.
General Courts had originally to be composed of not
fewer than three Allied officers (later certain Control
Commission Officials could sit as members), and, so
far as sentence was concerned, the sky was the
limit. Intermediate and Summary Courts con-
sist of one or more Allied officers. Intermediate
Courts could impose imprisonment up to ten years
and fines up to £2,500 or the equivalent in other
currency. Summary Courts could award imprisonment
up to one year and fines up to £250. In practice,
British General Courts were nearly always presided
over by Colonels, Intermediate Courts by Lieutenant-
Colonels or Majors, and Summary Courts by Majors
or Captains.

The Rules of Procedure, drafted by the same legal
staff as that which drafted the Ordinances, were not
entirely satisfactory. Their designers had tried to
mix accusatorial and inquisitorial procedure. A Court
could interrogate the accused ; but, if it did so, by the
time it had finished the prosecutor did not know what
was left for him to prove, and the defence did not
know what it had to meet. We soon issued instruc-
tions that interrogation was not to be used except to
clarify a plea.

In the early period of occupation, when the Army
itself was directly responsible for military government,
the Headquarters of the British Army and the Head-
quarters of each of its Corps had a Civil Affairs Branch
of the Staff responsible for the administration of occu-
pied territory. The American Army had a similar
organization. As soon as possible after June 5, 1945
(the date on which the control machinery for Germany
was agreed between the four Occupying FPowers),
the Control Commission went to Germany and took
over from the Army the administration of military
government in the British Zone of Occupation. In
1944, before the Allied Armies landed in North Western
Europe, the Commission had already begun to assemble
its key personnel and to prepare for its post-war task.
It eventually became a large and complex organiza-
tion, with branches to control every department of
German government and administration, industry,
economy, finance, manpower, labour, transport, dis-



June 19, 1951

NEW ZEALAND LAW JOURNAL v

THE DOMINION APPEAL
FOR NEW ZEALAND BLIND

The Institute for the Blind tackles the problem
from the practical angle of teaching the blind to
rise above their affliction, so that they may enjoy
some share of that sturdy independence we all
desire, but which seems unattainable to those so
grievously handicapped in this competitive world.

Very interesting illus-
trated literature show-
ing the encouraging
work accomplished by
the Institute may be
obtained from any of
the Branches below.

But the special equipment—braille books, type-
writers, ‘‘ talking books” and the like—is ex-
pensive.

N.B.—Legacies and
Bequests are exempt
from Succession Duties.

This cause may interest some of your clients
who may wish to assist a deserving work and con-
tribute towards this fund which provides for the
welfare of the blind from youth to old age.

THE DOMINION APPEAL FOR NEW ZEALAND BLIND
PROMOTED BY THE NEW ZEALAND INSTITUTE FOR THE BLIND

AUCKLAND : P.0. Box 8, Newmarket, S.E.1. WELLINGTON : 56 Tinakori Road, N.1.
CHRISTCHURCH : 21 Kilmore Street, C.1. DUNEDIN: National Bank Chambers, Princess Street, P.0. Box 557.

THE NEW ZEALAND CRIPPLED CHILDREN SOCIETY (ac.

ITS PURPOSES

community. (c) Prevention in advance of crippling
oonditions as & major objective. (d) To wage war on

THE New Zealand Crippled Children Society was
formed in 1935 to take up the cause of the crippled
child—to act as the guardian of the cripple, and
fight the handicaps under which the crippled child
labours ; to endeavour to obviate or minimize his
disability, and generally to bring within the reach of
every cripple or potential cripple prompt and efficient
treatment.

ITS POLICY

(a) To provide the same opportunity to every
crippled boy or girl as that offered to physically
normal children. (b) To foster vocational training
and placement whereby the handicapped may be made
self-supporting instead of being a charge upon the

infantile paralysis, one of the principal causes of
crippling. (e¢) To maintain the closest co-operation
with State Departments, Hospital Boards, kindred
Societies, and assist where possible.

It is considered that there are approximately 5,000
crippled children in New Zealand, and each year adds
& number of new cases to the thousands already being
helped by the Society.

Members of the Law Society are invited to bring
the work of the N.Z. Crippled Children Society before
clients when drawing up wills and advising regarding
bequests. Any further information will gladly be given
on application.

NEW ZEALAND CRIPPLED CHILDREN SOCIETY (Inc.)
Box 6025, TE ARO, WELLINGTON.

Dominion Executive,

President :—Sir Charles Norwood.

Chairman :(—Mr. Q. K. Hansard.

Hon., Treasurer —Ernest W. Hunt, J.P., F.C.I.S.

Members —Sir Alexander Roberts, Sir Fred T. Bower-
bank, Dr. Alexander Gillies, Messrs. J. M. A.
Ilott, J.P., F. W. Furby, F. R. Jones, L. Sinclair
Thompsor, H. E. Young, Eric M. Hodder.

Associate Members .—Mr. A. McMurtrie, Dr. Walter
S. Robertson, Mr. F. Campbell Spratt.

Secretary (—C. Meachen, J.P.

Trustees of Nuffleld Trust Fund.

Chairman ;—Sir Charles Norwood.
Vice-Chairman :(—J. M. A. Ilott, J.P.

Members :—Sir Donald McGavin, C.M.G., D.S.O.
Ernest W. Hunt, J.P., F.C.1.S.
E. C. Fussell.

Hon. Secretary ~—Ian T. Cook, F.P.AN.Z.
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Insurance at

LLOYDS

% INSURANCE to-day is a highly technical business and there are many special
Lloyd’s Policies designed to meet modern conditions and requirements.
It is the business of the Professional Insurance Broker to place his know-
ledge and experience at the service of his client, and his duty is to act as his
client’s personal agent to secure for him the best coverage and security at
the lowest market rates.

Y% LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inter
alia, the advantages of insuring under Lloyd’s Policies at Lloyd’s rates may
be obtained. As Professional Insurance Brokers in touch with the biggest
and most competitive insurance market in the world, Lumley’s offer the
most complete and satisfactory insurance service available in New Zealand.

% If you require the best insurance advice—consult . . . .

EDWARD LUMLEY & SONS (N.Z.) LIMITED
Head Office: WELLINGTON
BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND

FINANCE

is avallable for Industrial Propositions
where—

(1) Bank Credit is not suitable.
(2) A partnership is not wanted. THE

(8) Credit from Merchants would not
aancuse | ||| NATIONAL BANK

SERVICES OF NEW ZEALAND LIMITED
LTD. °

P.0. Box 1616, WELLINGTON.

Direstors established 1872

M. O. Barnetf, W. O. Gibb, G. D. Stewart,
A. G. Henderson, A. D. Park, C.M.G.

Debenture Capital and Shareholders’
Funds £110,000. LLL
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armament, reparations, the restitution of Allied property,
and the welfare of hundreds of thousands of Allied
displaced persons left stranded in Germany.

The Legal Division of the Control Commission con-
tained a Military Government Courts Branch, the
first Director of which was Sir Charles Gerahty, a former
Chief Justice of Trinidad and Tobago, and President
of the West Indian Court of Appeal. Gerahty, who
organized the Branch in England and steered it through
its first few months in Germany, had had extensive
administrative, legal, and judicial experience in several
Colonies, and his appointment assured the adoption
of sound principles in the administration of justice.
His personal qualities endeared him to everyone who
worked under him, and established a lasting tradition
of zeal and loyalty in the Courts’ service. I was his
Deputy for the first few months, and then took over
the Branch from him.

The Military Government Courts Branch brought
with it to Germany six permanent Presidents of General
Courts, who were barristers holding the rank of Colonel,
an executive and reviewing staff, a prosecuting section,
one or two other sections not necessary to detail, and
a small establishment of clerks and typists. When
we arrived on July 9, 1945, we decided not to take over
control of the Courts until August 1, but to use the
rest of July for reconnaissance.

The Control Council, which consisted of the four
Allied Commanders-in-Chief, and which had already
been set up, was intended to govern Germany by its
unanimous decisions in matters concerning the occupied
territory as a whole. Each of these Commanders
was also the Commander of his own Zone of Occupation,
where, so inter-Allied agreement provided, he had
supreme authority, subject only to the instructions
of his own Government. Berlin, an island in the
middle of the Russian Zone, was divided into four
sectors, each with its own Commandant, and was
intended to be governed by a Kommandatura com-
posed of the four Commandants. This separation
of Berlin from the Zones meant that the Courts there
and in the Zones derived their authority from different
sources.

Before the Commission took over from the Army,
the British Zone was divided, for the purpose of military
government, into three Corps Districts. At each
Corps Headquarters the Civil Affairs Branch of the
Staff had a legal officer, with a few assistants, and on
him fell an enormous amount of work. Not only
did he have to set up German Courts, restore some sort
of order to their administration, select and examine
for professional capacity and political reliability new
Judges and lawyers, and give snap decisions on all
kinds of legal problems submitted to him, but he also
had to convene all Military Government Courts in his
District, procure members from the Army, requisition
Court-rooms, arrange for prosecutions, be responsible
for the case records, account for fines and bail moneys,
safeguard exhibits, deal with confiscated goods, and—
most onerous task of all—review the records of all
the cases.

‘When the Commission took over, the five Regions
corresponded in area (after the fusion of the Rhineland
and Westphalia) to the four Laender or states of the
British Zone to-day. Regional legal officers, with
increased staffs, took over the duties which had formerly
been carried out by Corps legal officers. Civil Affairs

officers of the Army were generally absorbied in the
Control Commission—usually to carry on with their
old jobs under new management.

When we came to estimate the volume of work
the Courts would have to undertake, it was obvious
that the Military Government Courts Branch had
insufficient personnel to attempt their direct adminis-
tration, which would have to be a responsibility dis-
tributed among Regional legal staffs. We decided
to have the records of all General and Intermediate
Court cases reviewed by our own reviewing staff (or,
in capital or other serious or complicated cases, by
Gerahty or myself) and to delegate the review of Sum-
mary Court cases to the Regions. The necessity of this
will be obvious when I say that, in the sixteen months
during which the Military Government Courts Branch
existed, nearly 14,000 cases were tried in the two
higher grades of Courts, and more than nine times that
number in the Summary Courts. Our control of the
Courts had to be indirect, and was procured through
the voluntary co-operation of the officers who actually
administered them. In these circumstances, it was
necessarily unsatisfactory.

The general conditions we found were such as to
generate a great deal of crime. Indeed, it is a wonder
that the chaos was not more complete. Millions of
dwelling-units had been destroyed by bombing, and the
accommodation problem for the civilian population was
continually aggravated—and is still being aggravated—
by German refugees coming west from Poland,
Czechoslovakia, and the Russian Zone. In 1945
and 1946—indeed, until after the currency reform in
1948—the food situation was steadily worsening. In
the first two years—especially in the winter—it became
really desperate, and the ordinary German, who could
not afford to buy on the black market, was gravely
undernourished. Road, rail, and canal transport was
disrupted by war damage; and industrial dislocation
had reduced the output of coal, gas, and electricity
to a dangerousy low level. In these conditions,
the illegal slaughtering of meat, black markets of every
kind, and smuggling on the grand scale were tempting
activities. Young Germans were wandering about
the country out of parental control, living in air-raid
shelters near the main railway stations in the big cities,
and getting into all sorts of mischief. Another source
of crime, though not perhaps the most troublesome,
was the number of displaced Allied nationals who had
been uprooted from their own countries and brought to
Germany as slave labour during the war, often as boys
of fifteen or sixteen years of age. These people were
collected as soon as possible into displaced persons’
camps, where they were given makeshift accommoda-
tion and rations, but no work. There were some
200,000 Poles among them in the British Zone alone.
These people hated the Germans, and armed groups
of them used to go out at night to raid isolated German
farm-houses. They usually shot the farmer as they
broke in, raped the women, stole the money, jewellery,
and food, and, before they left, often shot the whole
family, including children, so that there would be no
one to identify them. The German seems to have an
indisputable attachment to his pistol, whether he
needs it or not; and these Polish gangs encouraged
the tendency of the Germans to retain their fire-arms—
a serious breach of occupation law. The Public
Safety Branch of the Control Commission and the
German Police had a strenuous time running these
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gangs to earth, and the Courts bad to impose exemplary
sentences to stamp out an incipient *“ Black and Tan ”’
war between Polish displaced persons and German
farmers.

. That will show you soms of the conditions which
faced us. Perhaps the enormous amount of serious
erime was not unduly excessive in the circumstances,
particularly when it is remembered that the whol2
(German administration had dissolved into chaos with
the disappearance of Nazi control and local government
organizations and the defection of their servants, and
that all this administration had had to be replaced
with ad hoc expedients by British Military Government
officers acting on the spot in accordance with their
common sense and the authority with which they
became almost automatically invested as the only
people to whom the population could look for the
restoration of public order.

ContrOL ComMmIssioN COURTS.

These Military Government Courts were reasonably
satisfactory instruments for the administration of
justice in the period immediately following the cessation
of hostilities ; but they were unsuitable for a pro-
longed occupation. Petitions against fining, or sentence,
or both, could be lodged by a convicted person with
the appropriate reviewing authority ; but there was
no proper appeal from any decision cf a Military Govern-
ment Court, and there was no machinery for the hearing
of any petition. I have a‘ready referred to some of
the unsatisfactory Rules of Procedure. The rules of
evidence were very loose. Anything oral, written, or
physical which the Court thought relevant to the issue
‘before it was admissible in evidence, subject to the one
qualification that, in general, the best evidence avail-
able should be adduced. In practice, availability was,
of course, a very elastic quality. Even legally-
qualified members of Courts, working under such rules,
began to overlook sound principles of evidence and to
come to dangerous conclusions.

Then there was the dispersed responsibility for Court
administration—a factor which sometimes led to the
loss of records or exhibits, delays in bringing persons
to trial, the unsatisfactory composition of Courts,
and various other defects, the responsibility for which
could often not be fixed upon any individual in a
somewhat haphazard chain, and waich was, therefore,
not easily cured without complete reformation. Per-
haps the worst feature of the Military Government
Courts was that they had no appearance of being in-
dependent of the Executive. First military officers,
and later civilian officials, sat in uniform as members
of the Courts. Xven the permanent presidents of
General Courts presided in uniform, with red hatbands
and red patches.  Control Council Proclamation No. 3,
issued in October, 1945, had guaranteed the independence
of the German judiciary as one of the *° fundamental
principles of the administration of justice ™ in occupied
Germany ; so it seemed that, if we were to set an
example ourselves, we should introduce a system
that would clearly appear to be divorced from the
Executive side of Military Government.

This will indicate why, as soon as I took over the
control of the Military Government Courts Branch,
I started to work actively for the introduction of a
completely new system of Occupation Courts in the
British Zone. We had ourselves to plan the new

system, to draft the necessary legislation, and to per-
suade the various authorities that the reforms were
really necessary, so that some months’ work was
required before the new Ordinances were published
and Control Commission Courts replaced Military
Government Courts on January 1, 1947.

The Control Commission Courts consisted of a Supreme
Court, comprising the High Court and the Court of
Appeal, and Summary Courts. There were eight
(later nine) Judges of the Supreme Court, three of
whom held appointments as Judges of the Court of
Appeal, but all of whom could be appointed to be
Chief Judge to sit in the latter Court as required.
Permanent Magistrates were appointed to the Summary
Courts. Their positions had previously been held by
any available officers, often the local Military Govern-
ment Commanders themselves.

The Court of Appeal had wide powers, including
powers to set aside verdicts and order new trials, to
quash convictions or to substitute convictions for
lesser offences, and to reduce or increase sentences
when there were appeals against them. The work
of the Court of Appeal was heavy—about 800 cases
in its first year, 700 the next, and 580 in 1949.
Selected judgments, reported in both English and Ger-
man, helped to clarify our law and our procedure for
German counsel, who had found these difficult to
appreciate in the days of the earlier Court system.

A meagure of civil jurisdiction was given to the
Control Commission High Court in cases where Occu-
pation law or the orders of Occupation authorities
had cut across the ordinary rights and remedies of
private individuals. The German Courts were not
permitted to interpret Occupation law or to decide
the existence or meaning of an order of an Occupation
official. When, therefore, it appeared that any of
these matters was a relevant issue in an action, the
action had to be transferred from the German Court
to one of ours, which usually contented itself by giving
judgment as to the effect of the Occupation law or
order and remitting the case to the German Court to
complete its work in the light of our judgment.

There was, too, a provision, copied more than a year
later by the Americans, enabling Judges of the Control
Commission High Court to make orders in the nature
of habeas corpus.

Military uniforms ’disappeared from the Courts.
The Judges sat in wigs and black gowns, while the
Magistrates sat in ordinary civilian suits.

Later, the French and Americans also reformed their
Military Government Courts. The French set up a
Court of Appeal not very long after we did, but they
retained most of the old procedure, which they felt
suited them. A year after we had done so, the
Americans introduced a habeas corpus provision;
and, a year and nine months after our general reform,
they followed suit Our own battle for a more
centralized Court administration lasted until early in
1948.

Our major difficulties were, I suppose, first, the
language, and, secondly, the difference between our
own and the German procedure. The official language
of our Courts was English, but, except when the case
concerned only British people, everything was done
in both English and German, by means of two-way
interpretation in Court. Outside the High Court,
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in which considerable pains were taken to train them,
most of the interpreters could deal with evidence,
but they fell down when it came to legal argument.
Some of them used misleading * glossaries ”” of legal
terms, which seldom corresponded exactly in the two
languages. 1 remember the interpreter’s bringing me
half a dozen German expressions he had coined for
“ malicious homicide,” a term I had used in drafting
a judgment, and asking which he would use. I had
to reject them all, and tell him to use the English
expression in the German version, with a German
footnote explaining its meaning. These language
difficulties demanded considerable care.

As German procedure, both criminal and civil, was
completely different from our own, we had to administer
German substantive law by means of a procedure for
which it had not been devised. The difficulty of this
proved less real in practice than it appeared in prospect.
But in a short general talk I can hardly embark on any
detailed discussion of the subject, which covers enough
ground for separate treatment.

For more than a year after the establishment of
Control Commission Courts, the Judges had no legal
guarantee of their judicial independence; but, early
in 1948, the British Government sent over the Maxwell
Committee to examine the legal and judicial establish-
ments in the British Zone, and that Committee recom-
mended that the appointment and dismissal of Judges
should be taken out of the hands of Military Govern-
ment. As a result of the Committee’s recommenda-
tions, the number, appointment, and dismissal of Judges
passed into the hands of the Lord Chancellor. The
judicial independence of the Magistrates was not,
however, secured in an equally satisfactory way ; and
the Court officers and staffs of the Supreme and Sum-
mary Courts still formed part of the Legal Advisers’
Office when I left Germany.

What did these Courts of ours achieve ? " I do not
know, but I am inclined to believe that they will leave
a few traces of their existence, mainly because they
refrained from preaching to the Germans, whereas in
certain - other branches of the Control Commission
there was a tendency to try to persuade the Germans
of the excellence of our institutions and innovations
by talking about them. I always believed that an
ounce of example was worth a ton of precept, and
carefully refrained from preaching. We never suggested
to the Germans that we adopted our procedure because
we considered it better than theirs; we said that we
used it because it was the procedure in which our
Judges and Magistrates had been trained, and was,
therefore, the one by means of which they would most
readily ascertain the truth. The Germans do not in
theory adopt the rule stare decisis; but the decisions
of their superior Courts do in fact exercise great per-
suasive weight. So far as we were concerned, the
judgments of our Court of Appeal were binding upon
all Courts, and we said that we would regard the decisions
of the German Reichsgericht as authoritative on German
law, with three express exceptions, one of which was, of
course, where a judgment had been tainted by unsound
Nazi innovations. In the result, the general body of
German lawyers who had experience of practice in our
Courts used quite genuinely to say that they would
sooner practise in ours than in their own; and they
quite often made representations to their Ministers of
Justice for the introduction into German practice of
certain practices of ours.

When Lord Jowitt, 1..C., came over to Germany in
the early days of Control Commission Courts, he told
the Judges that their main task was to demonstrate to
the Germans a rule of law guaranteed by the impartial
administration of justice. To carry out that task was
our object from the beginning. I believe the Germans
recognized that we were actuated by that intention,
and that they relied upon our integrity and impartiality.

FOOLS

BUILD HOUSES.

By Apvocarus RURALIS,

Recently a man called to discuss rents. He was
by way of being a landlord himself, but he was more
concerned because he was a trustee of a charitable
trust which, under its trust, was expected to erect
buildings for letting, and, as a trustee, it was his duty
to endeavour to secure the best rents obtainable. Our
village had recently suffered a revaluation—the first
since 1921—although the Corporation had been charged
for a pseudo-valuation in 1941. The trustees were
extensive landlords, and my client submitted a series
of cases which had him worried : (i) a group of houses
each of which was now valued at £1,800 to £2,000 ;
(ii) a reinforced concrete building built in 1937, not in
the main street, valued at £15,000; (iii) a two-storied
group of three wooden shops built in 1895 on the best,
site in town, valued at £8,670, of which the unimproved
value was £6,840 ; and (iv) a two-storied group of three
brick shops (earthquake racked) built in 1912 adjoining
the wooden shops, but valued at £10,860, of which the
unimproved value was £6,940.

The houses are let at £84 to £91 per annum, but
apparently should be let at £160 plus rates, &e. The

——————————————————————————————————

concrete building was let at £900, but should be let at
£1,200 plus rates and insurances, but no one would
pay £1,200.

The wooden shops were let at £604 plus rates. They
should be let, according to valuation, at £488, and could
easily be let at £900. At the present rental of these
shops, the key of each door was worth £750 to £1,000.

The brick shops were let at £678 plus rates. According
to valuation, they should be let at £650. They are not
as popular as the wooden shops, as the tenants are
afraid of earthquakes, but the leases would sell very
freely, and could bring in £900 rental for the three.
My client wished to know his position as a trustee
whose duty it was to get the best possible rents.

I explained that, in the first place, the ratio of land-
lords to tenants was about one to five hundred, so that,
in a national election, they could be ignored, and that
the owners of commercial buildings were almost always
either companies or deceased estates, so that they had
no municipal votes, and became less than the dust
beneath the something wheels.
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I explained further that in 1931 or thereabouts
all rents were reduced by 20 per cent., that this reduction
in the smaller towns carried on to the outbreak of war,
and that, on the outbreak of war, an Act was passed
which fixed rents in towns but not in cities, apparently

at the whim of the -local Labour Inspector, plus (at times) -

the local Magistrate. I explained that, in times when
rents were competitive, landlords had to keep up a
standard or lose the tenants, and the rents were based
roughly on the number of people who passed their
doors.

I endeavoured to explain the theory that the landlord
must take all risks of fire and earthquake, bad tenants,

- glumps, obsolescence, and such like, and that for this -

risk he is allowed 5 per cent. for interest on his money,
plus 1} per cent. depreciation, plus 1% per cent. repairs.
This needed some explanation, so I endeavoured to

show how fixation of rents really worked.  His wooden -
shops had been built fifty-five years ago for £900
(three shops, each of two stories). Later on (say 1910),
there were additions to the value of £5600. The premises
have been kept in good order. I explained that, if
Richard John Seddon had decided to fix rents in 1895
at 8 per cent., the trustees would have received a
total rental of £4,500 for their £1,400 worth. If they
had not used any of these rents for painting or improve-
ments or repairs or payment of income-tax, but had
each year put away the whole rental at 3 per cent.
compound interest, they would to-day have a sum of
£15,220 to meet the cost of replacing the buildings.
According to to-day’s building by-laws, a new two-
story building on this site would cost £18,000, and the
cycle could then begin again.

My client decided to resign his trusteeship.

RELEASE OF AN EASEMENT.

Under The Land Transfer Act, 1915.

By E. C. Apams, LL.M.

ExPrANATORY NOTE.

There is no specific form provided in the Land
Transfer Act, 1915, for the release or surrender of an
- easement. The practice is for the registered proprietor
of the dominant tenement to transfer the easement
to the registered proprietor of the servient tenement
by the ordinary memorandum of transfer form. On
the registration of the transfer, the easement becomes
extinguished by umity of seisin. If the easement is
an easement in gross, the registered proprietor of the
easement transfers it to the registered proprietor of the
gervient tenement.

The registered proprietor of any other estate or in-
terest in the dominant tenement should consent to
" the transfer, or, if it is an easement in gross and it has
been mortgaged, the mortgagee should consent to the
transfer.

In either case, the transfer should be accepted by the
registered proprietor of the servient tenement.

If there is no consideration for the surrender (as in
the following precedent), the Stamp Duties Depart-
ment will stamp the transfer under s. 168 of the Stamp
Duties Act, 1923, as a deed not otherwise chargeable.
- If there is consideration moving from the transferee
'to the transferor, the transfer will be stamped with
- ad valorem duty as a conveyance on sale.

A partial surrender of an easement may be effected

. in similar manner. There may be more than one
- dominant tenement, and the registered proprietor of
only one of the dominant tenements may transfer the

" easement to the registered proprietor of the servient
tenement. Conversely, there may be more than one

. gervient tenement, and the registered proprietor of the
dominant tenement may transfer the easement to the

registered proprietor of only one of the servient tene-

"ments. It may be partial in still another sense. The
. registered proprietor of the dominant tenement may
' transfer the easement to the registered proprietor of

the servient tenement only as to part of the land affected
thereby. In such a case, the land to be cleared of the
easement must be identified to the satisfaction of the
District Land Registrar.

Similarly, the registered proprietor of an easement
in gross may transfer the easement to the registered
proprietor of the servient tenement only as to part
of the land affected thereby.

Where there is a partial surrender of an easement
effected by registration of a transfer, the easement
will remain an effective registered easement as to the
residue of the land affected thereby or as to the re-
maining dominant tenements, as the case may be.
A search of the Register Book will disclose which lands
are still affected by the easement, and the partial
surrenders will also be memorialized on the instrument
creating the easement.

The conveyancer will have no difficulty in adapting
the following precedent to a partial surrender.

A surrender (complete or partial) of a profit a prendre
may be effected in similar manner to the surrender
of an easement. As there is usually no dominant
tenement in the case of a profit a prendre, the form is
akin to the surrender of an easement in gross. Again,
the conveyancer will readily adapt the precedent to
the complete or partial surrender of a profit @ prendre.

PRECEDENT.

RELEASE OF AN EASEMENT UNDER THE LAND TRANSFER AcCT,
1915.

WHEREAS A. B. of Wanganui Builder (hereinafter called  the
dominant owner ') is registered as the proprietor of an estate
of freehold in fee simple subject, however, to such encum-
brances, liens, and interests as are notified by memorandum
underwritten or endorsed hereon in that piece of land situate
in the City of Wanganui containing [Set out area] be the same a
little more or less being [Set out official description of dominant
tenement] and being also the whole of the land comprised in
Certificate of Title Volume Folio Registry
Together with the right-of-way created by Transfer Number

over parts of the land comprised in Certificates of

*
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The CHURCH ARMY |  The Young Women's Bhristian

i : Association of the Gity of
New Zeal Societ
e :;a,::m:j:w{m” Wellington, (Incorporated).

The Religious, Charitable, and Educational
Trusts Acts, 1908.)

President: % OUR ACTIVITIES:

Tew Mos Ruv. f-dVXEsggxﬁngN D.D., (1) Resident Hostels for Girls and a Transient
3 S atond, T Hostel for Women and Girls travelling.

New Zealand.
(2) Physical Education Classes, Sport Clubs,

Headquarters and Training College

90 Richmond Road, Auckland W.1. and Special Interest Groups.
ACTIVITIES. (3) Clubs where Girls obtain the fullest
Church Evangelists trained. Mission Sisters and Evangel- aPP":edatio"‘ of the joys of friendship and
Work in Military and P.W.D. ists provided. service.
Camps. Parochial Missions conducted.

Special Youth Work and ses .
P Children’s Missions. Qualified Social Workers pro- | g ©OUR AIM as an International Fellowship

o) . . vided. i .
Religious Instruction given o among the Maori. is to foster the Christian attitude to all

in 8chools. . i
Church Literature printed Prison Work. aspects of life.
and distributed. Orphanages staffed.
LEGACIES for Special or General Purposes may be safely * OUR NEEDS : :
entrusted to— Our present building is so inadequate as
m vel nt of our work.
THE CHURCH ARMY. to hamper the developme r work

WE NEED £9,000 before the proposed

FORM OF BEQUEST.
° N New Building can be commenced.

“ I give to The Church Army in New Zealand Society,
of 90 Richmond Road, Auckland W.1. [here tnsert

particulars] and I declare that the receipt of the Honorary General Secretary,

Treasurer for the time being, or other proper Officer of ?vlgolft’t Street
The Church Army in New Zealand Society, shall be Weu% “‘;n reet,

sufficient discharge for the same.”

AN EVANGELICAL STRONGHOLD

N.Z. Bible Training ‘T”T Bops Brigade

Institute Inc.

411 QUEEN ST., AUCKLAND, C.1.

(A Society Incorporated under the provisions of the
Religious, Charitable, and Educational Trusts Acts, 1908).

Founded 1922, Interdenominational. S

OBJECT:

‘“The Advancement of Christ's
Kingdom among Boys and the Pro-
motion of Habits of Obedience,
Reverence, Discipline, Self Respect,
and all that tends towards a true
Christian Manliness.”’

itk b i Vot St T Founded in 1883—the first Youth Movement founded.
evangelical faith, standing foursquare on the ls lntemational and lnterdenominational.

authority of the Word of God.
The NINE YEAR PLAN for Boys . . .

9-12 in the Juniors—The Life Boys.
12-18 in the Seniors—The Boys’ Brigade,

Objects : 1. The training of young men and women of
N.Z. for missionary service and work among
the Maoris; or for more effective Christian
witness in a lay capacity. (Over 700 have

thus been trained since 1922). A character building movement.
2. The cultivation l(:f spiritual life and mis-

sionary interest by means of its monthly .

newspaper (‘“ The Reaper ’); and by Home FORM OF BREQUEST:
Correspondence Courses in Biblical and “1 GIVE AND BEQUEATH unto the Boys’ Brigade, New
Doctrinal subjects and Teaching Methods, Zealand Dominion Council Incorporated, National Chambers,
22 Customhouse Quay, Wellington, for the general purpose of the
The Nominal Fees (for board only) received Brigade, (here insert details of legacy or bequest) and 1 direct that
from our students _covel: but half the cost of the recelpt of the Secretary for the time being or the receipt of
their training. any other proper officer of the Brigade shall be a good and

LEGAL FORM OF BEQUEST : sufficient discharge for the same.”’

*“I hereby give devise and bequeath unto the N.Z.

Bible Training Institute (Incorporated), a Society duly For information, write to:
incorporated under the laws of New Zealand, the sum THE SECRETARY,
Of £t to be paid out , P.0. Box 1408, WELLIKGTON.

of any real or personal estate owned by me at my deceaqe.”

I ——




viit

NEW ZEALAND LAW JOURNAL June 19, 1951

Charities and Charitable Institutions

HOSPITALS

- HOMES - ETC.

" The aitention of Solicitors, as Executors and Advisors, is directed to the claims of the institutions tn this issue :

BOY SCOUTS

There are 17,000 Boy Scouts in New
Zealand. The training inculcates truthful-
ness, habits of observation, obedience, self-

: reliance, resourcefulness, loyalty to King

and Country, thoughtfulness for others.

It teaches them services useful to the

. ‘public, handicrafts useful to themselves, and

promotes their physical, mental and spiritual
development, and builds up strong, good
character.

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASSOCIATION to clients.
A recent decision confirms the Association
as a Legal Charity.

Official Designation :

The Boy Scouts Association (New Zealand
Branch) Incorporated,
P.0. Box 1642.
Wellington, C1.

500 CHILDREN ARE CATERED FOR

IN THE HOMES OF THE

PRESBYTERIAN SOCIAL SERVICE
ASSOCIATIONS

There is no better way for people
to perpetuate their memory than by
helping Orphaned Children.

£500 endows a Cot
in perpetuity.

‘Official Designation :

THE PRESBYTERIAN SOCIAL SERVICE
ASSOCIATION (INC.)

AUuckLAND, WELLINGTON, CHRISTCHURCH,
TivmarU, DUNEDIN, INVERCARGILL.

Each Association administers s own Funds.

i

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

A chain of Health Camps maintained by
voluntary subscriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children, Many thousands of
young New Zealanders have already benefited
by a stay in these Camps which are under
medical and nursing supervision. The need
is always present for continued support for
this service. We solicit the goodwill of the
legal profession in advising clients to assist
by means of Legacies and Donations this
Dominion-wide movement for the better-
ment of the Nation.

N.Z. FEDERATION OF HEALTH CAMPS,

Privare Baag,

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,

New Zealand.

“I Give aAND BEQUEATE to the NEW
ZEALAND RED CROSS SOCIETY (Incor-
porated) for :—

The General Purposes of the Society,
the sum of £............ {or description of
property given) for which the receipt of the
Secretary-General, Dominion Treasurer or
other Dominion Officer shall be a good
discharge therefor to my trustee.”

In Peace, War or National Emergency the Red Cross
serves humanity irrespective of class, colour or

creed.
WELLINGTON, d
)
: CLIENT: ““Then, I wish to include in my Will a legacy for The British and Foreign Bible SBociety.”’
SOLICITOR :  *“ That’s an excellent idea. The Bible Society has at least four characteristics of an ideal bequest.”’
MAK l N G CLIENT : “ Well, what are they ?’
SOLICITOR : *“ T¥’s purpose is definite and unchanging—to circulate the Scriptures without either note or comment.
Its record is amazing—since its inception in 1804 it has distributed over 532 million volumes. Its scope is
A far-reaching—it kroadcasts the Word of God in 750 languages. Its activities can never be superfluous—
man will always need the Bible.”
{ CLIENT: “ You express my views exactly. The Society deserves a rubstantial legacy, in addition to one's regular
H w l L L contribution.’”

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z.
P.0. Box 930, Wellington, C.1.

e
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Folio and Volume Folio
Registry ' [ Reference to servient tenement] AND
"'WHEREAS C.D. of Wanganui Accountant is registered as the
‘proprietor of an estate of freehold in fee simple subject, how-
ever, to such encumbrances, liens, and interests as are notified
by memorandum underwritten or endorsed hereon in that
piece of land situate in the City of Wanganui containing [Set
out area] be the same a little more or less being [Set out official
description of servient tenement] and being also the whole of the
land in Certificate of Title Volume Folio
Registry SUBJIECT to the right-of-way over part created by
the said Transfer Number AND WHEREAS the said
right-of-way is no longer used by the dominant owner and it is
intended that the easement created by the said Transfer
Number be released, surrendered, and extinguished
Now THEREFORE to give effect to the said intention the
dominant owner DoTH HerEBY TRANSFER RELEASE AND
SURRENDER to the registered proprietor of the land secondly
above described all his right, title, estate, or interest in and over
such lands created by the said Transfer Number to the
intent that the easement created thereby be wholly extinguished

“Title Volume

and shall merge in the fee simple of the land secondly above
described. .
In Wirness WHEREOF these presents have been executed this

day of 1951.

SieneED by the above-named A. B.
: A. B.
in the presence of :—

EF,
Solicitor,
Wanganui.

SiGNED by the above-named C.D.

(who hereby certifies that there are no oD

outstanding equities to prevent merger
as aforesaid) in the presence of :—
G.H.,
Solicitor,
Wanganui.

Correct for the purposes of the Land Transfer Act.
e X
Solicitor for the transferee.]

THE INNS OF COURT.

By N. E. LirtiE, B.A., LL.M.

To a visiting lawyer, the Inns of Court are the most
interesting institutions of London. In England, no
one may be admitted as a barrister except by one of the
““ societies >’ of the four Inns—Lincoln’s Inn, the Inner
Temple, the Middle Temple, and Gray’s Inn. All
the Inns have equal status. The society of each
consists of Benchers, barristers, and students, the
Benchers being the governing body. Though the
four Inns are independent of each other, they act
together through a Joint Committee where their common
interests are affected ; and they have delegated to a
Council of Legal Education their functions of instructing
and examining law students. But, apart from the
scholastic test, the Benchers of every Inn decide the
fitness of students to be called, and generally and
exclusively exercise discipline over all members, Until
the end of last century, there was no consultative body
of the whole of the English Bar; but then the General
Council of the Bar was formed, comprising official
members (the Attorney-General and the Solicitor-
General) and elected members, and having now very
wide functions in representing the profession and regu-
lating its practice, in acting as a law revision committee,
in consulting with the Judges on the business and pro-
cedure of the Courts, and in consulting with the authori-
ties on Court buildings. The Council is maintained
financially by the four Inns of Court.

The offices of the General Council of the Bar are in
Stone Buildings, in Lincoln’s Inn. I met the Secretary,
who took me to lunch in Lincoln’s Inn Hall, and who
showed me the Library at that Inn and told me much
about all four Inns. He gave me a written authority
for entry to all the Courts as a visiting barrister.

Every Inn has its Dining-hall, its Chapel, its Library,
and many buildings, occupied (mostly by members)
as chambers and living-quarters, as well as delightful
gardens, some of which are public while others are for
members only. The Temple Church was used jointly
by the Inner and Middle Temples as their Chapel,
the names both of that Church and of the societies
themselves having been taken from the medieval
Knights Templar to whom the Church and the old
buildings of those Inns once belonged.

The precincts of the Inner Temple and the Middle
Temple are side by side, to the south of the Strand
and Fleet Street. The gardens run down to the Em-
bankment. The buildings suffered sadly from bombing
during the war. The famous Temple Church is a ruin.
Both Halls were much damaged, but Middle Temple
Hall has been restored. Before the war, the Middle
Temple Library had some of the most precious old
books and manuscripts in the world, not all being law
books. When war came, many of the rarest were
despatched for a safe place in the country; but the
lorry carrying them, while traversing a lane in Oxford-
shire with its precious load, collided with another
vehicle, overturned, and was burnt. Later, many
of the other books were destroyed by bombs, as well as
the Library itself. .

No one who visits the Inner and Middle Temples,
with their fine old buildings, lovely secluded gardens,
quaint alleyways, and courts bearing old historic
names, can fail to feel that before his eyes the very
history of English law is materialized.

The same feeling is evoked by Lincoln’s Inn, which is
situated between Chancery Lane, High Holborn, and
Kingsway, and covers a more extensive area than any
of the other Inns. Indeed, the wide lawns and old
trees of Lincoln’s Inn Fields, so serene and peaceful
that the hubbub of the nearby streets seems remote,
and the dignified and ancient buildings, so attractively
grouped, have no equal that I know of. The very old
Gothic hall (a gem of architecture) is not now used,
its place being taken by a larger building, which is
“modern > (somewhat less than two centuries old),
but very spacious and nobly appointed. The Library
is a fine old building, containing not only modern text
books and legal journals and reports but also a great
number of very old and valuable manuscripts and law-
books. The Chapel is late Gothie, of fine and original
design, with an open crypt below, and splendid stained-
glass windows depicting saints and coats of arms. I
went several times to services, which many Judges and
many barristers of the Inn attended, particularly on
those occastons when they could follow a course of
inspiring sermons delivered under the terms of an
ancient endowment.

————i
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Gray’s Inn lies to the north of High Holborn. It,
too, has fine gardens; but it suffered considerable
war damage, which Lincoln’s Inn fortunately escaped.

- The Inns date back to a dim antiquity, at least to
the thirteenth or fourteenth century, when they were
associations of ‘‘ apprentices ” (as distinguished from

. Serjeants-at-law) living in hostels, like colleges, near
the City of London. Then, the Serjeants-at-law had
two Inns of their own, recruited from the apprentices,
and there were a number of Inns of Chancery; but
all these Serjeants’ Inns and Inns of Chancery have
been absorbed by the present four Inns, and only
names of courts and lanes remain to record their names
to a visitor. Until 1875, the degree of Serjeant was a
necessary qualification for office as a Judge of the
Courts of common law; but the order has now died
out.

A function of the Inns has always been to instruct
students and members in the common law. Even
now, only students of the four Inns can be called to the
English Bar. Women are now admitted, and aliens.
Indeed, one can see students of every race and colour
at the Inns. Some of the older members regret these
innovations. The Benchers of an Inn decide a
student’s personal suitability for entry, and later for
call ; and a student cannot in general be called to the
Bar unless he has kept twelve terms, passed the pre-
scribed examination of the Council of Legal Education,
and paid the requisite fees. Terms are kept by dining
in the Hall of the student’s own Inn, in term-time,
and, before the student is called, his name and descrip-
tion are screened in the Hall, the Benchers’ room,
and the office of all the Inns. A course at a Law

School of a University does not exempt a student
from any of these requirements, except that, in certain
cases, the number of his actual attendances at dinner
in Hall may be reduced. Thus, a student’s suita-
bility for the Bar is judged largely by his conduct in
the corporate life of his Inn.

After being called, the members of the Inn, both
barristers and Benchers, always maintain close associa-
tion, by lunching and dining in Hall together during
term-time and by attending together the traditional
ceremonies of the Inn. These customs lie at the
root of the high reputation and standing of the English
Bar.

In New Zealand, our students have not this contact
with practising barristers in corporate life. Some in
New Zealand who aim at the Bar have fathers who are
in the profession, and most see a little of barristers
who conduct their classes at the University, but the
conditions of the Inns of Court do not exist. More-
over, after admission, our barristers, except to a limited
extent in the larger centres, have little contact with
their fellows suggestive of the life in London. Even
in the cities, such contact is limited to occasional Bar
dinners and functions, or conferences (still less frequent)
for both barristers and solicitors. There is little
incentive for the less socially-minded to attend, and
many never go.

We lack almost entirely the conditions and the atmos.
phere which in England the Bar regards as most
essential for the selection and training of candidates
for the profession. Are we content that that lack
should continue ¢

THE UNCOMMON ATTORNEY.

Readers of Reginald Hine's fascinating Confesstons
of An Uncommon Attorney, which has more than once
been mentioned in this JOURNAL, may remember
Hine’s statement that his was “ a little city. It has
only two gates. Over one is written ‘ Law ’; above
the other stands ° Literature.’’”” It must be rare,
however, for a busy solicitor to have the spare time
required for antiquarian research and the recording
of its results, and the writer’s diverse reflections and
reminigcences about people and letters in studied,
almost Stevensonjan, prose ; and, although at the date
of his death—he was killed in tragic circumstances by
a train at the Hitchin platform in 1949—Hine was
apparently much occupied with professional matters,
one gathers that he could not help regarding the gate
with “ Law ” over it as the less important of the two.
Indeed, his habit of getting up at four o’clock in the
morning to write his books must have left him without
a great deal of enthusiasm to consider fresh problems
by the time the office opened.

He mentions in his Confessions that :

In our office we possess both a first- and a second-class
waiting-room, and in placing our clients according to financial
standing or moral behaviour our clerks have to discriminate
as best they can.

The present writer does not know—fortunately, per-
haps—which was the category that the clerk placed
him in, but is able to state that the room in which he
found himself contained a most attractive collection of
books provided to beguile the waiting layman. Nor

were Hine’s own works by any means unrepresented
among them. On the fly-leaf of the copy of the
Confessions that is there, the author has written :

For the casual reading of those uncommonly nice clients
who sit, more or less patiently, in our waiting-room. From
its perusal they may discover that even solicitors can be
human, and, at the best, ‘‘ uncommonly nice.” At any rate,
we shall try to be so.

The trouble with Hine as a lawyer seems to have been
that he rather concentrated on being ‘ uncommonly
nice,” a quality not always appreciated by clients if
displayed in relations with the adversary. And cer-
tainly not every sort of client would be melted at
receiving with his bill of costs :

the covering, apologetic letter that I commonly employ :
I dislike sending in professional charges to friendly people,
but we have a saying here that offices, like individuals, have
to live.”

Hine considered himself, indeed, the friend of all,
and a total stranger was likely to find himself engaged in
long and searching conversation in a Hitchin bookshop
by a tall, intense man who appeared to assume that no
visitor to the town could be ignorant of his identity.
It is as a man of letters, rather than as a lawyer, that
Hine must be thought of. What his place in literature
will be it is, of course, too early to say. At present he
is almost more honoured overseas, and particularly in
the United States, than in his own country. A com-
panion volume to his Confessions called Relics of An
Uncommon Attorney is to be published posthumously.

—APTERYX.
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IN YOUR ARMCHAIR—AND MINE.

By ScoriBLEX.

On Visiting Terms.—We shall always have reason
to feel grateful to the Hon. H. G. R. Mason, who, as
Minister of Justice, promulgated a policy of new Court-
houses, and pursued this policy until war and the
priorities of building gave a crushing setback to his
enthusiasms. With some timidity, which is largely
overcome by his love for comfort, Scriblex refers the
powers that be, including the Building Controller,
to the fact that in England the accoustic and other
exigencies of Court-houses are once more coming into
their own. The Magistrates of Chatham, to cite an
example, started 1951 on January 1 with “a new
Court and a new courtliness.”  According to ‘‘ Richard
Roe ” in the Solicitors’ Jowrnal, there were new light
oak furnishings and rows of seats for onlookers, hitherto
required to stand, if their civic conscience was strong
enough, leaning on the railing round the public section.
A pleasant innovation, he says. But better was to
come. It seems that the first case was that of a
lady who pleaded guilty to parking her car on the wrong
side of the street. Upon the scene the new spirit, of
justice descended like a benediction when the Chairman
offered her a gilt-edged invitation card and said with
a smile: ““ As we are to-day celebrating the reopening
of this Court with a luncheon, we would like you to
come along and lunch with us. As yours is the first
case to be heard in the new Court, the Magistrates
will pay your fine of five shillings themselves.” - So,
as representative of the convicted, Richard Roe con-
tinues, she was made one of about eighty guests
epitomizing the whole of the Court’s work—solicitors,
cleaners, and four ‘ established ” regulars from the
public section, the eldest an old gentleman of eighty-
four, who for years had queued up three times a week
to stand through the programme of local varieties.
Viewed objectively, the whole idea is a happy one,
and may yet lead to the promotion of Societies to
encourage Better Relations between the Bench and the
Public.

Alternative Accommodation.—It is said that, upon
the passing of the Tenancy Amendment Act, 1950,
amending s. 25 of the Tenancy Amendment Act, 1948,
by providing that alternative accommodation should
be deemed suitable unless the Court was satisfied that
it was inadequate for the tenant’s needs, of an un-
reasonably low standard, or for some special reason
unsuitable for the tenant, landlords offered up special
prayers of thanksgiving in many instances. However,
it may well be that the amendment may not be as far-
reaching as was at first thought. In Cresswell v.
Hodgson, [1951] 1 All E.R. 710, a landlord seeking
possession of a dwellinghouse offered the tenant another
house as suitable alternative accommodation within
8. 3 (1) (b) of the Rent and Mortgage Interest Restric-
tions (Amendment) Act, 1933. This particular house
had been built by the landlord under a building-licence,
and was, therefore, subject to a price-limit if it were
sold. There was no similar restriction on the property
occupied by the tenant. In the view of the County

Court Judge, the landlord’s real motive in seeking
possesgion was pecuniary gain, and he considered that
it would be wrong to allow a landlord to turn his tenant

out of his present house by offering him a new house
and then to sell the old house at a greater price than
he was permitted to charge for the new one. This
decision was upheld by the Court of Appeal, upon the
somewhat curious ground that the landlord had not
exercised his rights of ownership ‘‘ reasonably,” having
regard, not only to the interests of the parties concerned,
but also to the interests of the public as well.

Knowing the Law.—Scriblex confesses to a measure of
sympathy with counsel who explained the other day
in the Wellington Supreme Court Library, to a group
sufficiently large to obscure the “ Silence ™ sign, how
red his face was when he had to admit to the Court of
Appeal that he had never heard of a proposition put up
to him by a member of the Bench. He need not have
worried unduly, and could have taken comfort in the
observation of Abbott, C.J. (later Lord Tenterden), in
Montriow v. Jefferys, (1825) 2 Car. & P. 113, 116; 172
E.R. 51, 53:

No attorney is bound to know all the law ; God forbid that
it should be imagined that an attorney, or a counsel, or even &
Judge is bound to know all the law.

Coming closer to our own times; Lord Atkin in Evans
v. ‘Bartlam, {1937} A.C. 473, 479; [1937] 2 Al ER.
646, 649, expressed himself as follows *

For my part I am not prepared to accept the view that there
is in law any presumption that any one, even a Judge, knows
all the Rules and Orders of the Supreme Court. . The fact is
that there is not and never has been & presumption that
everyone knows the law. There ig the rule that ignorance of
the law does not excuse, a maxim of very different scope and
application.

We well remember, on the other hand, a Chnstchurch
practitioner making a deep impression upon the Court
of Appeal by quoting, in answer to a question upon an
abstruse point, an appropriate authority even to the
correct reference. He did not add that he had lectured
on it extensively the night before.

Taxation and Damages.—The high incidence of taxa-
tion in England is shown in Holgate v. Bagnall (The
Times, November 11, 1950), in which the deceased,
while travelling on official business on a flight from
England to India, crasbed in the plane at Karachi
as the result of negligence in its control. Described
as of great business and athletic distinction, he was
fifty-one at the time of his death, and had been earning
£10,000 a year. It was agreed that, had he remained in
good health, these earnings would have continued for
many years. Nevertheless, the financial loss to the
family was estimated at £1,300 a year only. Damages
under the Fatal Accidents Acts were assessed by Barry,
J., at £17,000, his estate being awarded a further £250
in respect of loss of expectation of life and £50 in respect
of pain and suffering.

Here and There.—Lord MacDermott, M.C., a Lord ot
Appeal in Ordinary since 1947, who bas been appointed
Lord Chief Justice of Northern Ireland, will be the first
member of the Judiciary of Northern Ireland to be
appointed to the House of Lords.
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The Annual Mesting of the Council of the New Zealand
Law Society was held on March 9, 1951. ‘

i The following Societies were represented: Auckland, Sir
Alexander Johnstone, K.C. (Proxy), Messrs. C. J., Garland,
J. B, Johnston, and H. R. A. Vialoux; Canterbury, Messrs.
A. C. Perry and G. C. Penlington ; Gisborne, Mr. W. C. Kohn ;
Hamilton, Mr. G. G. Briggs; Hawke’s Bay, Mr. L. W. Willis ;
Marlborough, Mr. A. C. Nathan; Nelson, Mr. C. M. Rout;
Otago, Messrs. N. W, Allan and A. J, H. Jeavons; Southland,
Mr. C. N. B. French ; Tarenaki, Mr. R. D. Jamieson; Wanga-
nui, Mr. N. M. Izard ; and Wellington, Messrs, W, H. Cunning-
ham, F. J. Foot (Proxy), F. C. Spratt, and C, A. L. Treadwell.

Mr. A. T. Young (Treasurer) was also present.
The President (Mr. W. H. Cunningham) occupied the chair.

Apologies for absence were received from Mr. E. D. Blundell
‘and the Westland delegate.

The Hon. Mr. Justice Callan.—The following resolution was
passed, members standing in silence as a mark of respect :

That the Council of the New Zealand Law Society records
with very great regret its sense of the loss which has been
sustained by the Bench, the profession, and the public in the
untimely death of Mr. Justice Callan, a Judge of the Supreme
Court of New Zealand, and tenders to Mrs. Callan and her
son its deepest sympathy in their bereavement, and that a
copy of this resolution be conveyed to Mrs. Callan.

Sir Wilfrid Sim, K.C.—The following resolution was passed :

That this Council extends its hearty congratulations to
Sir Wilfrid Sim, K.B.E., on the honour of knighthood bestowed
upon him by the King in the New Year Honours List.

Delay in Publication of Statutes.—A letter was received from
Auckland on the day of the meeting drawing attention to the
gerious delay in making available copies of new Acts, and
citing instances where hardship had oceurred.

It was resolved that the matter be left to the Standing Com.
mittee to approach the Attorney-General to see if an improve-
ment can be effected.

Election of Officers.—President : Mr. W. H, Cunningham, the
only nominee, was re-elected.  Vice-President : Sir Alexander
Johnstone, K.C., intimated that he did not desire re-election.
Mr. J. B. Johnston, the only nominee, was elected as Vice-
President. Hon. Treasurer: Mr. A. T. Young, the only
nominee, was duly re-elected. Management Commitiee of the
Solicitors’ Fidelity Guarantee Fund : Mr. D. Perry, Sir Alexander
Johnstone, K.C., and Messrs. D. R. Richmond and A. T. Young,
the only nominees, were duly elected. Joint Audit Committee :
Messrs. H. E. Anderson and J. R. E. Bennett, the only nominees,
were duly elected. Conweyancing Committee : Messts. A. B.
Buxton, J. R. E. Bennett, 8. J. Castle, and G. C. Phillips. New
Zealand Council of Law Reporting: The appointment of Mr.
G. T, Baylee expired on March 5, 1951, and he was appointed

NEW ZEALAND LAW SOCIETY.

Annual Meeting of Council.

a member of the New Zealand Council of Law Reporting for a
further term of four years. Disciplinary Commatiee : Messrs.
J. B. Johnston, H. R. Biss, L. D. Cotterill, W, H. Cunningham,
M. R. Grant, A. M. Haggitt, L. P. Leary, and W. E. Leicester,
the only nominees, were reappointed the members of the
Disciplinary Committee. Library Committee— Judges’ Library :
Messrs. T. P. Cleary and F. C. Spratt, the only nominees, were
re-elected members of this Committee.

Workers’ Compensation Act, 1922, 3. 47.—The following letter
was received from the Hon. the Minister of Labour :
Further to my letter of December 6, I have now to advise
that the Mortgagees’ Indemnity (Workers’ Charges) Act,
1927, has now been repealed by the Finance Act, 1950.

Section 47 of the Workers’ Compensation Act, 1922, has
not been specifically repealed nor varied, but the repeal
of the Mortgagees’ Indemnity (Workers’ Charges )Act, 1927,
meets the problem raised in your letter of October 10, 1950.
Stamp Duty on Discharges of Mortgages Not Liable for Duty,—

The following letter was received from the Hon. the Minister of
Stamp Duties :

With reference to your letter of November 21, mortgages
of policies of assurance are specifically exempted from the
provisions of s. 168 (see subs. 2 (g) ), but therse is no similar
exemption provided for discharges of such mortgages.

The same position arises under subs. 2 (¢) which exempts
instruments charging property other than lands, but corres-
pondingly releases or discharges of such instruments are not
exernpted unless subs. 2 (d) applies.

Mr. W. E. Leicester.—The President referred to the fact
that, under the ‘‘ oldest inhabitant ” rule in Wellington, Mr.
Leicester retired from its Council and from the Standing Com-
mittee of the New Zealand Law Society. In recognition of
his services, the following resolution was carried unanimously :

That the Council records its appreciation of the services
rendered by Mr, W. E. Leicester during the period of three
years he was & member of the Standing Committee of the
Council.

Sir Alexander Johnstone, K.C.—The following resolution
was carried unanimously :

That this Council records its appreciation of the great
services given to the profession by Sir Alexander Johnstone,
K.C., who for seventeen years has been a Vice-President of
the New Zealand Law Society, and has in addition rendered
other valuable service over many years, and expresses its
regret at his decision to retire from active participation in
the affairs of the Society, and wishes him well int his retirement.
Appropriate references to the retirement of Sir Alexander

were made by the President, to which Sir Alexander replied,
expressing his thanks and appreciation.

STAMP DUTIES OFFICE.

Transfer from Hokitika to Greymouth.

As a result of the amalgamation of the Stamp Duties Depart-
went with the Land and Income Tax Department, the Stamp
Duties Office, which is at present located in Hokitika, will be
transferred to Greymouth, and will open for business there
on Monday, July 2, 1951.

* The office in Hokitika will be closed at 4.35 p.m. on Friday,
Junse 29, 1951, and thenceforward all matters relating to stamp
duties, death and gift duties, Maori succession duties, and com-

panies’ annual licence duties will be handled at Greymouth.

The postal address of the new office will be Macfarlane’s
Building, 118 Mackay Street, Greymouth (P.O. Box 168;
Telephone 1064).

The District Land Registrar, who is also Assistant Registrar
of Companies, &¢ , will remain in Hokitika, and all land transfer,
company, and allied registrations will still be effected in the
Land Transfer Office there.

WAR CONCESSIONS FOR LAW

PROFESSIONAL EXAMINATIONS.

The Senate of the University has now resolved that, in the
case of long-term ex-servicemen, Latin, which has in the past
been a compulsory unit for Law Professional, shall become an
optional unit. Any long-term ex-serviceman working at the
Professional examinations mey, therefore, be excused Latin,
and may use instead of it either some other suitable Arts unit
or & war concession exemption which he has already been
granted.

The University is immediately dealing with the files of ex-

servicemen who may be approved for this special concession,
and will be advising them in writing of their personal situation.

Any student who does not early in June hear from the
University may be wise to address a letter of inquiry to the
Registrar, University of New Zealand, Box 8035, Wellington.

The University wishes it to remain entirely clear that, for
the purposes of the Law degree, a pass in Latin at an approved
standard remains compulsory.




