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INVITEE AND INVITOR: THE RULE IN 
INDERMAUR v. DAMES. 

T 
HE duty of occupiera of land and houses to persons 

going there by invitation ie generally known a8 
A large number of cases, dl of them short of the 

the role in Indermaur v. Damus, (1866) L.R. 
authority of the House of Lords, are cited for the last- 

1 C.P. 274, where the principle pf the in&or’s liability 
mentioned part of the proposition, and, as we shd w, 

in tort W&S expressed at p. 288 by Willes, J, : 
Lord Porter did not think very highly of them &a 
.wthorities, as none seemed conclusive of the true 

[the in&eel, using reasonable eere on his pea-t for his own meaning of the rule in In&maw v. Dmnes. COIlBe- 
safety, is entitled to expect that the oocupier shall on his 
,mt ~88 reesonable care to pmvemt damage from ,,nmd 

quently, the authoritative decision of the House of 

danger, wbioh he knowe 02 ought to know; end Lords explaining and applying the words of Willes, J., 
where thne is evidence of negleo*, the que&on whether suoh in Indemur v. Dames (t,hough it is & majority decision, 
reasonable cam ha4 been taken, by notim, lighting, guarding, 
or otherwise, and whether there W&B cont~hutory negligence 

three to two) ie of more than passing interest. 

fxc;xe sufferer, must he determined by a pmy aa meGter of I. 
London Grming Dock CO., Ltd. v. Horton w&s an 

Ever since Willes, J., formulet,ed this proposition of appeal from a,n order of the Court of Appeal ([I9501 
law, it has been applied in hundreds of oases, but its 1 All E.R. NO), who awarded demages to Horton, 
precise meaning and the true legal consequence of the the respondent,, and set aside a judgment of Lynakey, 
words used have long been in dispute ; and explana- J., in favour of the appellants. The material facts 
tions by the text-book writers of the role led to differing were not in dispute. 
interpretations. Recently, in London Cra.vi?zg Dock The respondent was employed as & boilermaker and 
Co., Ltd. v. Hotim, [1951] 2 All E.R. 1, the House of electric welder by Thames Welding Co., Ltd. By 
Lords set out to explain this role. December 16, 1946, he had been employed for at least 

The rule is thus stated in Unde&lZ on Totis, 16th a month in the fish hold of a trawler, known a8 the 

Ed. 171, 172, almost +&ssGmz verba from Willes, J.‘s, Valnzont, of which the appellanta were at all material 

judgment : 
timea the occupiers. The respondent’s employer8 had 

An ocoupier of lend, buildings, or atructues owes to persona 
contracted with the appellants to weld strips into poei. 

resorting thereto in the course of business upon his invitation, tion on the sides of the hold ; and it was the appellants’ 
express or implied, a duty to me rsssoneble rare to prevent duty to provide-and they did in fact provide-the 
damage from unususl den&s of which he knows OP ought 
to know. 

necessary staging for the respondent and other work- 
men to work on. 

Lord Porter, in his speech in the House of Lords in 
The staging provided consisted of 

Horton’s c&se, stated, at p. 6, that the difference between 
four boards, about 20 ft. long, 11 in. wide, and 3 in. 

s&w and v&u has by now been firmly established ; 
thick, laid fore and aft in the hold and resting on two 

but where the exaat line is t,o be drawn 1s a matter of 
thwartship angle-irons 5ft,. 5in. from the bottom of 

some difficulty. It seems t,o UY, however, that one 
the hold and about 34 in. by 3 in. in dimension. The 

of the troubles of text-book writers may h&T-e been 
boards were placed about 6 ft. apart, and each outside 
board was about 18 in. from the side of t,he ship. The 

that they hsve stated the I& in terms of In&rmcrvr 
V. Dames, (1866) LX. 1 C.P. 274 : aff. on “pp., (1867) 

respondent, or any other welder who wanted to cm88 

L.R. 2 C.P. 311, but have explained it in the light of 
from one board to another, could do so only by stepping 
on to one of the angle-irons. 

some of the glosses which hare been put upon it from 
The respondent and come 

time to time by the Court of Appeal, often in obitcr 
of his fellow-welders had made half-hearted complaints 

dicta. 
to t,he appellants’ oha,rge-hand shipwright about the 

Thus, in 23 H&bury’s Laws of E?hgkmZ, 2nd insufficiency of the &aging before December 16, 1946, 
Ed. 604, 605, paxa. 853, the rule is stated as follows : but, though some promises were made that he would 

The duty of tbo occupier of promisca on wbirh t,he in,+bc:e 
coraes, is to take reasom.ble care that, rhe pmis~s two safe 

see what could be done, no st,eps were taken t,o effect a 

(Roben .&i&a and Sona (Cd&&%,, Ltd. v. I~wmhrcck, [1!129] 
change. On t,hat date, t,he respondent in the coume 

AC. 368, 365), and to prevent injury to t,ho invit,ca from 
of his duty w&e Ganding on the starboard centre deal, 

unuwal dangers wbioh are more or loi; bidden, of wbosu and wais engaged in handing a tool-box to anot,her man 
evtitonce the ocoupier is mwro or ought to be mvare (Inderrmnw 
v. Dama5, (1866) LE. 1 C.P. 274: Aff. on app., (Em) L.R.. 

on the starboard deal. For this purpose, he placed 

2 C.P. 311, and the many other oases cited in support), or in 
one foot on to the angle-iron and transmitted the tool- 

other words, to have bils premises rossorwbly safe for the use 
box safely, but, as he was trying to get back, his foot 

that ia to be made of then, (Mowis v. Camnrwn Counlg slipped, with the result that he fell astride the angle- 
Cowwil, ,1010, 1 K.B. 840). iron and sustained injury. 
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In these cireumst&nces the respondent maintained 
that the Court of Appeal were right in holding the 
appellants to be in fault, snd that he was entitled to 
reoovx the damages, which, if recoverable, had been 
agreed st $275. The claim was put in two ways. 
First, it was said that he w&8 an invitee and that the 
appellants had not exercised the degree of oere re- 
quired in suoh & case. Secondly, it was said that, 
on the principle laid down in Donoghue v. Stew,el~smz, 
[I9321 A.C. 562, the appellants owed a duty to the 
respondent to take reasonable care to avoid acts or 
omissions likely to injure him. Under thefirst heading, 
the duty towards an invit,ee was said to be tq t&e 
reasonable care .that the .premises were safe, or, altern+- 
timely, if the duty w&8 not 80 high, at any rate to 
establish that the danger w&s appreciated by the invite 
snd w&8 freely undertaken by him with full knowledge 
of the risk which he was running, and unconstrained by 
any feeling which would interfere with the freedom of 
his will. In other words, it must be shown that he 
was v&ns, within the meaning applied to that word 
in the phrase volenti no% fit injuria, as interpreted by 
Scott, L.J., in Bow&r v. Rowley Regis Corporation, 
[1944] 1 All E.R. 465. 

The appellants, on their part, contended that the 
duty of an invitor ww&8 of a lower order than either of 
the duties claimed by the respondent. In their sub- 
mission, they bad fulfilled their duty either if they took 
reasonable care to make the premises safe or if the 
invitee had knowledge or notice of the danger. 

The contentions on either side have been put in a 
broad may, because it w&s apparent to their Lord&ips 
that, in one aspect, the caw demanded a solution of 
the much.disonsaed problem of the disttance to which 
the burden imposed by the decision in Indermaur Y. 
Dames is to be carried and in what manner the d&urn 
of Willes, J. (L.R. 1 C.P. 274, 288), set out above,is to 
be interpreted. 

Lord Porter said that, if the respondent w&s right in 
saying that notice or knowledge is immaterial, that 
the invitor is under an obligation to we reasonable 
care to make the premises safe however manifest the 
risk may be, then, unless the appellants can show that 
the respondent was &-o&v, they cannot escape liability. 
To this distance, at least, His Lordship understood 
Singleton, L.J., to have carried the doctrine in the Court 
of Appeal in the case before their Lordships’ House. 
Lord Porter went on to say ([I9511 2 AI1 E.R. 1, 4) : 

The dispute has reged now for msny years round the 
Isnguage of w&8, J. ( (1866) L.R. I C.P. 274, %a) : “ that 
he, uiling ressomble oc.r* on hi.3 part for his own safety, is 
entitled to expect that the omu*ier shall on his part ~88 
reeson&t,,e O&PB to prevent *age from unusuel danger, 
IFhich hs knows o* ought to Imow.” A8 w&a pointed out 
in ar*“lent and with truth, the words of wa% J., BIR not 
embedded in a statute, but they have been omeftdly chosen 
and often acted on, and they form the basis on which the 
duty of an invkor is establiublished. I am not oonscious that 
it haa been stated in plain terms, but it is notioaehle that what 
is declared to be t,he duty is, not to prevent unusual dmger, 
but to prevent damsge from unusual dsnger. It is in this 
oonaideration, as I think, that notice or knowledge bt?Comea 
important. Either may prevent damage, though t,he un- 
usual danger admittedly exists. As I take this view, I find 
the question whet ia un-mual danger of less importance than 
it might otherwise bo considered. To my mind, danger 
may be unusual though fully recognized, and I am 
not prepared to ~coept the view that t,he word “ unusue, ” 
is t,o be corntrued subjectively SB meaning “unexpeoted” 
by the particular invitee concerned. Moreover, I get 
little assist~mce from tha sltwmetive word ‘Lmexpeotwd~’ 
euggested by P&llimo~e, L.J., in Nonnan v. Great U’estem 
Raillliay Co. ([1916] 1 KB. 584, 696). I think “unusual ” is 
used in an objeotive sense and means such danger as is not 
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USUSUY found in carrying out the task or fulfilling the function 
which the invite.? has in hmd, though what is unuau~4 wiU, 
of ~omm, vary with the re&~ons for which tba invitee entern 
the pmmisea. Indeed, I do not think that Phillimwe, L.J., 
in Normm v. (heat Weam Roihw Co. (11916] 1 R.R. 584) 
is speaking of individuals as individuals, but of individuals a~ 
members of & typ+e.y., that olass of persona such RB &eve- 
dares or exmmn who are aocutomed to negotiate the diffioul. 
tiee which their occupation presents. A tsU shimmy is not 
m unusual difficulty for a steeplejack, though it would be for 
s motor mechanic, but I do not think tbet B lofty chLnney 
presents a dmgw less unus,,s, for the lu&nmed bsoauae 
he is particularly wtive or untroubled by dizsinass. 

In the present cam, undoubtedly, there was B danger of 
slipping owing to the wide spacing of the planks, and that 
danger is, in my opinion, ~ecurstely described as ,r,uma,. 
The existence of that factor, however, is not in itself enough 
to enm,re the BUCCBGS of the respondtnt. Indeed, his advism 
do not ,a0 oontsnd. Contributory negligence on his part 
would destroy kius claim and 80, as I um,arstm,d their con- 
cession, would a free and ti,,i~ and unconstrained accept. 
ULOB of the Fisk with full knowLedge of its danger. It is in 
a comideration of this ,& comes&m. 818 I think, thst the 
real contest has. Contributory negligence may be dime-, 
garded. So act of the respondent aould ho 80 described. 

Lord Porter then said that the plea vole&i non fit 
injuria did not appear in the defence ; and, a,s he 
explained later, it, in his opinion, w&8 unnecessary for 
the appellants to prove such facts as would warrant a 
finding to that effect ; but, in any case, even if it was 
incumbent on the appellants to establish that the re- 
spondent undertook the risk willingly and without 
constraint, he did not t,hink that a formal pleading to 
that effect lvas necessary. 
a9 follows (p. 5) : 

His Lordship explained that 

The pmtqoniats a-3 invitor sad invite and the former 
is entitled to eat up by wey of deface any circumstmce 
which would enable him to escepo liability st the tit of the 
latter. If notice or ,ms&dge of the danger on the pert 
of the invites is enough, then the imitor cm prove and rely 
on the existence of either or both. If, in order to sucoesd 
in that deface, the appellants must prove mob facts BS 
would establish e plea of volenti non fil iq?uv-kz, then the 
aI@,snts can cross-exsmine or oa,, evidence to that effect, 
and, if this testimony is accepted, will escape liability, not 
because they have plaaded that the respondent was uolens, 
but beeawe they ham estsblisbed the fact that they have 
perfommd the ob,igs,tions incumbent on invitom. S&&mz, 
I&J., *a I think, recogTLizes this contention to be BCCumte, 
but holds t&t the raspondmt hes not been show,, m be 
uolem, and Tucker, L.J., finds that the evidence proves 
the respondent to have been mien+ but not wlena. Jenloins, 
Id., if I undcntand him rightly, goes further and takes the 
vi..w that the appellants WBPB under a duty to provide safe 
staging, and, if tboy did not do so, were liable in neg,igence. 

Lord Porter found it difficult to take any of those 
views. He &ccepted the contention that an invitor’s 
duty to m invitee is to provide reasonably safe premises 
or else show that the invitee accepted the risk with 
full knowledge of the dangers involved. If the parties 
had been master and servant, he said, it might well be 
that one should go further and say bhat a full appreoia- 
tion of the risk is not enough, the servant must not 
be put in a position in which he is obliged either to obey 
orders or to run the risk of dismissal. To his mind, 
however, t,he position is different where the injured 
person is not & servant but an invitee. Admittedly, 
the duty of a master to his servant is higher tha,n that of 
an invitor to his invitae. The invitor, as Lord Porter 
saw it, is not concerned with the position of the invite 
vis-a.vis his own ultroneous master. So far a8 he is 
concerned, the invitee is an invite and nothing more. 
He proceeded, rtt p. 5 : 
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On the principle so enuncia,tod, the queat,ion, therefore, 
w&9 : Did the invitee undertake the risk of performing 
his task with full appreciation of the danger 2 ThiH, 
a8 has been said more than once, is a question of fat 
for a jury to decide, if there be a jurjr. I f  not, it 
must be decided, like a,11 other questions of fact, by the 
tribunal which tries the case-in the present instance, 
by Lynskey, J. At t’he end of his judgment ([1949] 
2 All E.R. 169, 171), that learned Judge said : 

I f  it were necessary to dacide it 1 shonld ham hold on the 
facts of t,his ~caso that [the ras~pndant] did fm3y and volun- 
tarilv implisdlvv agree to amopt, the risk of working on the 
&a&g with full knowledge of the mtuxe and the extent of 
the risk he rem 

He ha,d, in Lord Porter’s opinion, evidence on which 
he could reach t,he conclusion that the respondent 
had at least full knowledge of the nature and extent 
of the risk which he ran, and Lord Porter did not 
f&l justified in reversing this decision. Such a finding 
was, Lord Portzr t,hought, a sufficient answer to a oon- 
tention bv ~1 invitee that the in&or fell short of the 
standard bf care which the law imposes on him. It is 
true that the staging was, and remained, unsafe, not- 
withstanding that complaints were made, and it is 
true also that the appellants did nothing to improve 
it, but the invitee had been held to have hsd full know- 
ledge of his risk, and such notice or knowlodge is sufficient 
to exoulpate the invitor, provided the full significance 
of the risk is recognized by the in\-itee. Then, Lord 
Porter said, at p. 6 : 

It must be read in its context, and the most that can 
be expected is that it should be scour& enough for 
the matter in hand. In this connection, he thought 
it sufficient to me two illustrations and contrast two 
expressions : 

In Robert Add& md &‘on.s (CoZZierie.s), Ltd. v. Dum- 
breck, [1929] A.C. 358, Lord Heilsham, L.C., at p. 365, 
said : 

Towards such persons [irktoes] the oooupier has the duty 
of taking reasonable care that the premises are safe, 

Lord Atkinson expressed the dictum in Cavalier v. 
Pope, [I9061 AC. 428, 432 : 

one of the essant,iaI faots necessary t,o bring a case xvithin 
that prinoipls [the principle of Ir&rmaur V. Damea] is that 
the injmad person mast not have hsd knowledge or notice 
of tbo existence of the danger through which he has offered. 

Lord Porter pointed out that the first W&B the case of 
a trespasser, and Lord Hail&am, L.C., was doing no 
more than setting out a rough differentiation between 
t,he duties owed to an invitee, a licensee, and a tres- 
passer, respect,ively. No accuracy or exactness of 
oxpres8ion wa,s required. In the latter, the duty of 
& landlord who had let a dilapida,ted house was under 
disoussion. Except, t,o point out that no question of 
inritor or invitee came in question, that relationship 
wa,s immaboria~l to the point at issue. Lord Porter 
added that even cases such as Brackley v. Midland 
R&my Co., (1916) 85 L.J.K.B. 1596, where the state. 
merit of principle was obiter, since the dmger was on 
a highway and not on private property, Griffith T. 
Smith, [1941] 1 All E.R. 66, where, again, the view 
expressed vas obiter, and Wilsons and Clyde Coal Co., 
Ltd. v. Engli&, [193i] 3 All E.R. 628, which raised s 
question as to & safe system of working, must be 
regarded with cwt,ion. So, also, must cases dependent 
on contract, such as Osborne P. Londoa and ,+‘orth 
Western RaiZmy Co., (1888) 21 Q.B.D. 220, or those 
desling with the reletionship of master and servant, 
such a,s Bomter v. Rowley Regis Cerpmtion, [1944] 
1 All E.R. 466. His Lordship concluded his examina- 
tion of the principle of Indwmuur v. Dames by mying, 
at p. 7 : 

Lord Porter quickly disposes of the argument baaed 
on Donogltiue Y. Stevenron, [I9321 A.C. 562, in which 
the defencc did not have to shorn that, the pursuer 
drank the conbents of the ginger-beer bottle with a 
full knowledge of the risk. It would have been 
enough if examination and consequent knowledge 
were to be expected. To t,hat extent, he said, an 
argument basud on Domqhue -T. ~Steuenson scenw. less 
forcible than tho more obvious contention founded on 
the relationship of inritor and invitee. Neither ground, 
in His Lordship’s opinion, supported the conclusion 
that the appellants were in breach of their duty of ewe. 

With Lord Porter’s conolusions, both Lord Normand 
and Lord Oaksey a,greed ; but Lord XaaDennott and 
Lord Reid di,ent,ed, a,nd were of the opinion that the 
appea,l should be dismissed. 

In our next issue, we propose to give our readers 
some further consideration of the rule in Indemnaw 
v. Dames. 
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GIFTS BY WILL FREE OF DUTY. 
A Comparison with the English hactlce. 

By J. GLASQOW. 

In the second supplement to bia inv&mble work, 
The Law of Death and Gift Duties in New Zealand, 
Mr. E. C. Adams refers t’o the fact that the English 
and New Zealand revenue authorities treat gifts left 
free of duty each in a different manner. In England, 
the practice is to treat & dir&ion altering the sttLtut,ory 
incidence as a legay to the person to whom the gift 
free of duty is made. At first glance, it ma,y seem 
immaterial which w&y the matter is treated, because, 
in any case, the payment of the duty on the main gift 
will reduce the amount of the residue; but in fact 
the diff&ence in result may be very great, both to the 
beneficiaries and to the revenue, and the New Zealand 
method may cause hardship in some cases to the resi- 
duary leg&xx 

If there are sufficient funds to pay all gifts and 
duties, and if it 60 happens that the rate of succession 
duty is uniform t,hroughout,, owing to all the benefi- 
ciaries being equa,lly nearly related to the test&or 
and to the gifts being nearly equal in amount, it will 
make no difference which way the direction to p&y 
legacies free of duty is treated ; but, if, for example, 
the residuarv leg&tee is & stranger in blood and the 
other benefi&ies are close relations of the test&or, 
a very great difference in favour of the Crown and 
against the residuary legatee may result. Of course, 
a contrary result will occur if the residuary leg&tee is 
a close relation and the other beneficiaries strangers in 
blood. Again, where there is a deficiency of assets, 
enormous differences may result, according to whether 
the English method or the Xeew Zeal&ad method is 
adopted. 

Take, for example, & comparatively small estate of 
EB,CHlO. Then, worked to the nearest cl, we get the 
following results : El,500 is left to A, a child of the 
test&or, free of duties ; El,500 is left to B, & child of 
the test&or, free of duties ; the residue is left t,o C, 
a stranger in blood. 

fB,OOll ‘21,270 

C actually gets 0,730, and the Crown collects 184 per 
cent. on the difference between that and $3,00&i.e., 
E1,27&-which the residuary legate never receives. 

Worked out according to the English method, we 
get the following result : 

A gets El,,24 less duty 13 per cent., S224 ; net legacy, E1,BOO 
B gets 2X,724 less duty 13 per cent., $224 ; net legaoy, El,600 
c gets f&i62 less 11 pm cent., plus 

184 mer cent. f748 -_ 

fG,OOO 

f2,652 less ET48 = f1,804. 

Thus, C gets f,74 more, and the Crown $74 less, under 
the English method. 

In a large estate, where the total duties approach 
50 per cent., the difference between tho two methods 
is very great, and, where the duties in fact absorb the 
whole residue, the injustice to C is very marked. The 
writer has seen an assessment in which duty was ameased 
on a residue of over E5,@30, and in fact the residuary 
leg&tee received nothing. 

Of course, were A and B strangers in blood and C 
a child, working out the matter under the English 
method would benefit, the CTOW~. 

It may be noted in passing that in England legacy 
duty is apparently charged only on the amount the 
legatee gets after payment of other duties ; but this 
does not affect the matter under discusion. 

Let us turn now to the question of whether 01‘ not B 
gift free of all duties, or (what amounts to the s&me 
thing) a direction that the duty on some particulsr 
gifts are t,o be paid from a pa,rticular fund, is (as is held 
in England) a legacy to the person who, but for such 
direction, would have had to be&r the duty. There 
appears to be no decision to this effect in New Zesland. 
If there were, of course, the Stamp Office would have 
to follow it. There is, however, a dictum by Sir Michael 
Myers, C.J., in In re Houghton, McClurg v. New Zealand 
Insurance Co., Ltd., [1945] N.Z.L.R. 639, 648, referring 
to a direction to pay the duties on property notionally 
included in the estate by virtue of 8. 5 of the Death 
Dut,ies Act. 1921. Sir Michael said, at p. 648 : 

There 8eems to be little difference in principle between 
& direction to pay duties on property notionally in- 
cluded and a direction to pay duties on property paasing 
under the will. 

In England and Scotland, however, there is plenty of 
authority on the subject. 

In Noel V. Lord Henley, (1819) 7 Price 241 ; 146 E.R. 
960 ; varied sub nom. Noel v. Noel, (1823) 12 Price 213 ; 
147 E.R. 702, there w&8 a direction to sell realty and 
out of the proceeds to pay certain legacies free of duty. 
It was held that, where & legacy is given free of duty, 
this is an iricrease of the legacy itself, and, consequently, 
ought bo be paid out of the s&me fund-that is to 
say, out of the proceeds of the sale of the realty, and not 
out of the personalty. 

In Wilkinson v. Barber, (1872) L.R. 14 Eq. 96, there 
was & legacy given to a charity free of duty. Lord 
Romilly, M.R., eaid t,hat & direction that a charitable 
legacy should be paid free of duty was & disposition 
for the benefit of the charity, and fell within the Mort- 
main Act’, and, consequently, the legacy duty could not 
be paid out of impure persondty. 

In Farrer v. St. Catharine’s College, Cambridge, (1873) 
L.R. 16 Eq. 19, Lord Selborne, L.C., said that the gift 
of legacy duty on a legaoy was a common pecuniary 
legacy, and, in the event of the general estate’s being 
insufficient, the gift of legacy duty must abate along 
with other pecuniary legsoies. 

It will be convenient in this connection to refer to 
the decision of Sir Miolmel Myers, C.J., in In re Bedi, 



July 3, 1951 NEW ZEALAND LAW JOURNAL 189 ,-_ 

P&ton v. Westrupp, [1936] G.L.R. 182. There, 
there wa8 a devise of realty free of duties and several 
pecuniary legaries free of dut,ies, and & direction to 
pay all duties from residue. There we.8 in fact no 
residue, and it was held that, where there is a direction 
to- pay duties otherwise than in accordance with 8. 31 
of the Death Duties Act, 1921, and the fund indica,ted 
for payment of duties is non-existent,, then, the direc- 
tion having failed, s. 31 again come8 into effect, with 
the result t,hat the devise is not entitled to claim 
payment of duties on the devise in priority to those 
payable in respect of the legacies. Presumably a 
similar principle would a,pply where the indi&ed 
fund is insufficient and not non-existent. 

In In re W&ns, Wilkins v. Rothemm, (1884) 
2’7 Ch.D. 703, there were tnw annuities. One w&s 
to the widow, and at,tractod no legacy duty. On the 
other, duty was directed to be paid from residue. There 
was a deficiencv. Pearson, J., a,ppeara t,o have laid 
down the princ”iple correctly but to have applied it 
wongly. He said, at p. TO6 : 

I thin,< t,lre i*tBntion of the tentator was ttmt eeoh &odd 
receive that exact proportion of his estat,e which ahe would 
h*ve recsived if the estate had been sufficient to pay bath the 
snnuitins in full. 

The widow’s annuity xv\‘&8 $150 and the other fl00, 
and he ordered the duty on the El00 annuity to be paid 
first,, and the balance to be applied in conformit~y 
with the rule in B&h v. Nugent, (1860) 29 Beav. 226 ; 
54 E.R. 613--i.e., in the proportions tha,t the two 
annuities bore to each other. It would appear that he 
should here added the duty on the 5100 annuity to 
the capital va,lue of that annuity, and then a,pplied the 
prooeeds in the proportion that that total bore to the 
oapital value of the El50 annuit,y. 

In In w !/‘wbuZl, Skipper v. Wade, [I9051 1 Ch. 726, 
Farwell, J., refers to the last-mentioned cae. He 
s&ys, at p. 730 : 

Unfortunately, Paver 7. St. Catharine’s College, CaenMdge 
(LX. 16 Eq. 19) was not cited to Pearson, J., in In re Wi&ins 
(27 Ch.D. 703, 706) ; but, if I understand his judgment 
tight, I agree with his statement of the principle to be applied, 
slthough I venture t,o differ from the aritbmebic which he 
deducea from that principle. 

He then goes on to point, out t,hat t,he duty w&8 an addi- 
tional legscy, and should have been added to the value 
of the annuit,y before working out the proport,ions. 
Earlier in the judgment, Farwell, J., quotes wit,h apyrova,l, 
at p, ‘729, the judgment of the Lord Ordinary in Lord 
Advocate v. Hi&r’s Trustees, (1884) 21 Sc.l,.R. 709. 

F&&l, J., concludes his judgment thus ([1905] 1 Ch. 
726, 730): 

It fallows that the legacy duty must he treated BR a, 
addition to nnch Iepwy, and then 811 the l~gacisv will abate 
rateably and each of the a,,ated legacies will bear its own 
rlnty. 
With respect’, it is submitted that the method of 

working out the amount of duty adopted by the Lord 
Ordinary is not strictly correct. Suppose there had 
been no deficiency ; then the legacy of flO0 with 
10 per cent. dut,y cornea to $110, and, xcording to the 
Lord Ordinary, the legatee pa,ys El1 duty and geta $99. 
That is not SlOO free of duty, which the test&or directed 
the beneficiary should get. It is strange that a Rcots 
Judge, of all people, should think & shortage of gl 
(which would then have bou.ght four bottles of whisky) 
immat~erial. It may be Saud t,hat the addit,ional SlO 
was alro free of duty. But, then, so would be the $1 
required to p&y t,he duty on the fl0, and so would the 
2s. on the $1. This way, we get the problem of Achilles 
and the tortoise over again. The correct way is, it is 
submitted, to treat the legacy of $X00 free of legacy 
duty as a gift of such a sum as will, after payment of 
the dut,y thereon, produce a net, sum of SlOO. Where 
the dut,y is 10 per cent,., this will work out at 
fill 2s. 2$d., 10 per cent. on this being $11 2s. 2jd. 
The net legacy is, therefore, $100 OS. Od. 

The Stamp Office appears to consider t,hat, 6. 11 
of the Death Duties Act, 1921, compels it to adopt 
the attitude it does. Mr. Adams points out that 
s. 11 does not mean that, in arriving at the relative 
value of each succession, the Crown cannot take into 
consideration an indirect gift to successors by a teststor 
exercising his rights under 8. 31. In support, of this, 
he quotes the South Austmlian c&se of In re Staker, 
Staker Y. Commissimw of Succession L%ies. 119411 
S.A.S.R. 146, and the &arks of Sir Michael i%yers; 
C.J., in Houghton’s case, [1945] X.Z.L.R. 639, 648, 
quoted above. 

If, on the true intwpretat,ion of a will, a gift of $100 
free of duty is & legacy of such a sum as will produce 
5100 after pa~yment of duty, then (where the duty is, 
sag, 10 per cent .), under 8. 11, not only is there nothing 
to stop t,he Crown from treating t,his aa a legacy of 
$111 2s. 2+d., but also it is its duty to do so, just as if 
the testator had bequeathed a dwect legacy of that 
amount. 

Referring to a deficiency of assets, the Lord Ordinary 
(Fhser) said, at p. 711 : 

It may be t,nken for granted that t,he Stamp Office 

Thus, suppose the legacy is one of E100, upon which 10 
wiU not, alter its practice unless so directed by a Supreme 

per cent. is pa+,le, and deolared to be duty free. This is Court judgment, or unless some new legislation is passed. 
in reality a legacy of 2110. But, if the estz3te Can only pay This matter may perhaps be worth the consideration of 
one.half of the leg&es, the amount to this legate would only the Law Revision Committee. 

“ Looking his hostile jury squarely 
The Presumption in the eyes, Erskine delivered an 

Of Innocence apostrophe to his profession : ‘ I 
will forever, at all hazards, assert 

the dignity, independence, and integrity of the English 
Bar, without n,hich impartial justice, the most valuable 
part, of the English Constitution, can have no existence. 
From the moment that any advocate c&n be permitted 
to nay that he will or wiU not stand between the Crown 
and the subject wr&igned in the Court There he daily 
sits to practice, from that moment the liberties of 

England are at an end. If t,he advocate refuses to 
defend from what, he may think of the charge or of the 
dofence, he ai~sume~ the character of the Judge ; n&y, 
he assumes it before th,e hour of judgment, ; and in 
proportion to his mnk and reputation, puts the heavy 
influence of perhaps a mistaken opinion int,o t,he scale 
against the accused, in whose favour the benevolent 
principle of English law makes all presumptions, and 
which commands the vexy Judge to be his counsel ’ ” : 
Lloyd Paul Stryker, For lhe Defew. 
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COMPENSATION FOR CANCELLED PUBLICANS’ 
LICENSES. 

Principles to be Applied. 

In a judgments, In re Chimsfor Compensa~tion, Hauraki 
Licensing District, the Licensing Control Commission 
dealt exhaustively wit,h the relevant provisions of t,he 
Licensing Amendment Act, 1948, relating to com- 
pensation in respect of cancelled publicsns’ licences, 
and enunciated the principles applicable to an award of 
oompensat,ion to the various part,& affected by the 
cancellation. 

The Commission began by saying that, a,s the defini- 
tion of “ owner ” in s. 4 of the Licensing Act, 1908, 
includes the owner of tbc fee simple and those tracing 
title through him, it covers (a) a,n owner of the fee 
who is not the licensee, (b) an ownor who is also the 
licensee, (c) a lessee who is not t,he licensee, and (d) a 
sub-lessee who is not t,he licensee. The term “ licensee ” 
covers (i) a lessee licensee, (ii) a sub-lessee licensee, and 
(iii) a tenant licensee. 

In arriving at the amount of compensstion to be 
awarded on claims under Dhe Licensing Amendment 
Act, 1948, the Commission has to try to a,sse~s reason- 
ably but, fairly, and on an equitable basis (but always 
wit,hin the meaning of the provisions in t,ho Act), the 
loss suffered by bhe owner and the licensee, or by the 
licensee, of the licensed premises in question. 

The amount of the compensation to be ascertained is 
the diminution in w&x to the owner of t,he property 
in its aotual condition ab the relevant time, with all its 
existing advantages and all its possibilities. That is 
to SW, the owuer is entitled to tha,t which a prudent 
man,“in the position of a purchaser, would have been 
willing to give for the property soonor than fa,il to 
obtain it. 

Licensees upon weekly or other undefined tenancies, 
even where thoy have been licensees for many years, 
cannot sust,ain claims for loss of three years’ profits. 
The cla~imant~ is entitled, in respect of each yea,r or part 
of a year, to a 8um equal to t,he sverage annual net 
profits made by him immediately preceding t,he date 
of determination to cancel. The basis of calculat,ion 
of annual net profits is that laid down under the alternate 
provisions of s. 40 (1) (a) or (b) or (c), and t,his does 
not amount to less than t,he one year’s annual profits. 

In respect of claims of licensees under weekly tenancies, 
a variety of circumi;tances may arise which will justify 
either a,n increase or a reduction of compensation 
actually arrived at ou the calculations which t,ho Licens- 
ing Control Commission is directed to employ under 
the sta,tute (and these calculations must be the primary 
basis on which to work), but it is not possible to lay down 
any hard-and-fast rules its to the applica,tion of the 
discret,ionary pow~or givou by s. 40 (1). In assessing 
compensation, osch case must be looked at upon its 
own particular facts. 

Where, due to lack of ma~intenanco of buildings and 
furniture, expenses shown arc lass than what, should 
be proper operatiug coats, and there is a danger that’ 
owners mill receive excessive goodwill based on false 
profits, and such profits, when cepitalized, could easily 
reward the owner for failing to do t,he thing he ought 
to have done, the fact that the Licensing Amendment 

Act, 1948, includes the powers given to the Commission 
to cancel lioences and to lay down standards, &c., 
and the increased powers given to the Licensing Com- 
mittees are all matters which would be taken into 
consideration by prudent purchasers of licensed premises, 
and, accordingly, they do affect the value of licensed 
premises. The “ fair and equitable ” provision under 
s. 39 (2) oan be applied to meet any such cases. 

The phrase “ and, if the owner of the licensed premises 
is not the licensee ” in s. 38 (1) (a) (i) shows the inten- 
tion t,o prevent payment of compensation twice in 
respect of the same element of loss. In the case of the 
owner licensee, the value of the premises as licensed 
premises till necessarily include bhe value of the licence 
and the goodwill of the business carried on therein, 
as b&h the licence and the goodwill a-e forms of property 
which enhance the value of the land, buildings, plant, 
and property upon which t,he lioence is operated. In 
this matter, the Commission followed In, ve OrGxXaZ 
Hotel, llluir to Niall, [I9441 N.Z.L.R. 512. 

Over-all or total value of licensed premises is made up 
of the following component,s-namely, (a) the realty 
and all that goes with the realty (e.g., buildings and 
fixtures), (b) the furniture, fittings, plant, and stock, 
and (c) the licence and goodvill attached to the premises. 

Methods of acertaining bhe value of licensed premises 
include the following : 

(a) Evidence of act,“&1 sales of hotel premises (whet’her 
of t,he particular one in respect, of which it is sought to 
fix the value or of neighbouring licensed premises). 

(b) Capitalization of the true rack-rentals to be 
obtained from the licensed premises (the capitalization 
of rental paid by either lessee or tenant licensee may be 
a useful check upon value based upon capitalization of 
returns from the business). In cases where, over a 
substantial period of years, owners experienced in the 
hotel industry have received particular rents a,nd on 
oooasions accepted increased rents, t,he Commission 
takes Dhe view that, prirnafa&, such rents are the best 
which the licensed premises will comma~nd. 

(G) Capitalization of the net returns from Dhe business 
carried on in the licensed premises (which would provide 
the soundest method for the purpose of assessing com- 
pensation, and the Licensing Control Commission pro- 
poses to follow it). 

The Commission, however, considered tha,t, having 
regard to the particular method of valuation adopted 
in Ix re A Proposed Sale, Momhey to Yo-uny, [1947] 
N.Z.L.R,. 436, deduct,ion of an amount represent,ing 
t,he estimated value of the furniture and stock should 
not be made. The reasoning of the Land Sales Court 
in that ease was only lx&ly followed. 

Under the soheme for compensation gst,hered from t,he 
provi&ns of ss. 39 and 40, a claim for compensation 
on behalf of a tenant or lessee licensee cannot be a 
olaim in addition t,o t,he value of the licensed premises, 
as the value of the premises as licensed premises, by 
whatever method that value be arrived at, less the 
value of those premises tithout the licence, will com- 
prise t,he compensat,ion fund, and that value includes 
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the value of the licence and goodwill of the business owner, the licensee may nevertheless be entitled to his 
carried on on the premises. basic compensation calculated in accordance with 8.~40 

Where there is an owner of licensed premises and a (l) @) Or @) Or (‘). 
“licensee being a lessee, sublessee_ or tenant ” The words “ net, profit,6 ” a8 used in s. 40 (1) are 
(within t,he meaning of those words appearing in s. 38 primarily to be construed in t,heir popular sense, and 
(1) (a) (ii) ), the value of the liceusee’s interest in the mean the excess of receipts over expenditure (which 
premises would be a component part of the value of the includes expenditure in labonr as well as in cash) ; 
licensed premises as snch ; and, where the licence is but,, in respect of t,he licensee, such a,mount should be 
compulsorily taken away, there is’ an injury or loss only a sum that would reasably represent wages and 
sust,ained by the licensee. In suah a case, tho amount subsistence of the person whose services were being 
of difference arrived at by valuing the premises, both performed by the licensee or his relat~ions. 
licensed and unlicensed, in terms of s. 39 (1) is the basic 
compensation fund from which claims by both the 

The words ” income earned by the licensee ” in 8.42 (1) 

owner and a licensee who is a lessee, nublessee, or 
me not synonymous with the words ii net profits ” as 

tenanb must be met,. 
used in s. 40. 

Where an owner ha parted with a portion of his 
Where premises are breweryawned but let to a 

interest in the form of a lease or tenancy, it is “ fair and 
t enant who occupies them as a “ tied “house, in arriving 

equitable ” to reduoe, in *ccord**ce %ith 8. 39 (2), the 
at t,he value of t,he premises, the amount of profit made 

“ basic compensation ” payable t,o t,he owner in terms 
by the brewrry in Supplying liquor to the house must be 

of that section by a sum equal to t,he basic compensa- 
ascertiined, 

tion payable to the licensee, being a ,lessee, sublessee, Furniture, when the value of licensed premises is 

or tenant, calculated in accordance with the provisions being arrived at,, is an int,egral part of the assets, and is 
of s. 40 (I) (a) or (b) or (c), since any injuries sustained essential to the conduct of t,he business. 

by the licensee as calculat,ed in a. 40 (1) must be re- 
fleeted in the diminution of the value of t,he premises. 

Independent claims for loss of wholesale trade, by 

However, this m&hod of reduction of “ basic corn- 
reason of the cancellation of a licence, are not competent 
within ss. 38 and 39. 

pensation ” payable to the ovner in oses where there 
is a “lessee, sublessee, or tenant ” licensee is not 

Once the main&nable net profits have been deter. 

exhaustive of the discretionary powers of the Commis- mined, the value of the premises is arrived at by a 

sion under the provisos to ss. 39 and 40. 
dual eapitaliza,tion-namely, by adopting a rate per 
cent~um for invest,ment and realty, and by adopting a 

Notwibhstanding t’hat there may be no diminution higher rate for any surplus profits. This method of 
in value, owing to the cancellation of the licenoe, and 
that there may be no basic compensation payable to the 

valuatiou, when made, is subject to the optimum 
methods of financing as set out in the judgment. 

INTOXICATED DRIVERS. 
Is Partial Disqualification Possible ? 

By R. T. Drxos. 

It has been held in a. recent case, Police v. $facassey, 
(ISjO) A M.C.D. 330, tha,t 5. 41 of t,he Transport Act, 
1949, permits the Court to limit the compulsory dis- 
qualification of drivers (ia penalty for inbox&ted 
driving) to particula classes of vehicle. Thus, the 
learned Magistrate disqualified the defendant from 
driving any motor-vehicle other tha,n a road machine 
e.g., a grader-for a period of one year. 

I f  this decision is correctand the writer respectfully 
has doubts whether it, is-the discretion provided 1s 
very wide indeed. For example, it would be possible 
under this section to disqualify a, baxi driver from 
driving a private car and to permit him to continue 
driving his taxi. 

The reasons given by the Magistrate for his decision 
rest on the use in subs. 1 of 8. 41 of the words “any 
motor-driver’s licence.” It was considered by the 
Magistrate that the word “any ” justifies “a con- 
struction investing t,hc Court, with diner&ion to iimit 
the scope of the disqualification to one or more pm-- 
titular &ss or classes of licenoe ” (ibid., 332). 

The Magistrate then goes on t,o cite Burrows Y. Hull, 
[1950] 2 All E.R. 156, in support of his views. Thi, is 

a ca,se based on the corresponding provisions of the 
R,oad Tmffic Act,, 1930 (Eng.). 

First, let us consider the use of the word “ any ” in 
this context,. In the result, it appears t,hat it, is im- 
ma,teria,l whetlw this word has its primary meaning 
of one from a,mong a number or whether it ha,s the 
alterna,tive meaning of the whole of a genus : cf. P. E. 
Jack.son and Co.> Ltd. v. C~oZZector of Ct~stom, [1939] 
N.Z.L.R,. 682, 707. The clue to the effect of the 
sect,ion appears rather to lie in the words “ the Court 
shall make an order disqualifying him from 
obtaining.” The effect of these words appears to the 
writer to bo tha,t the Court is directed to disqualify 
the defendant, from obtaining any mot,or-driver’s licence 
whatsoever. I f  t.he word “ a,ny ” in R. 41 (1) means a 
lioence for any particular class of vehicle, t,hen the 
Court must disqualify t,he defendant, from obtaining 
it licence for anv of such alasses. 
hand, the word ” anv ” 

If, on the other 
means all drivers’ licences as 

a, genus, then the di&qualifica~tion applies accordingly, 
and clea,rly no provision is made in the s&ion for 
exceptions. To put it brieflv and simply, t,he natural 
effect. of prohibition from d&g any thing of a genus 
is prohibition from doing ad1 things of that genus. 
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The learned Magistrate’s interpretation is that 
” any motor-driver’s licencs ” in 8. 41 (1) means “ a 
“ motor-driver’s licenoe or any specified class of motor- 
“ driver’slicenoe” ((1950) 6M.C.D. 330,332). Iftheword 
“ specified ” were left out of this assigned meaning, 
it is respectfully submitted that there would be closer 
accord to the result following the use of the word 
“ any ” in this context, and, as above explained, it is 
submitted that the effect of the wording thus altered 
is to require disqualification of the offender from 
obtaining any driver’s licence or any class of driver’s 
hence. 

The bearing of the above-cited English case on the 
interpretation is valid only to the extent that the 
provisions of the English law, as considered and in- 
terpreted in the case, correspond t,o those of the New 
Zealand l&w. 

While there is a superficial resemblance between 
8. 15 (2) of the Road Traffic Act, 1930 (Eng.), and 
8.41 (1) of t,he Transport Act, 1949 (N.Z.), nevertheless, 
when Burrow’s case is analysed, it does not appear 
to be very relevant. The words used in 8. 15 (2) are 
“shall be disqualified for holding or 
obtaining a licence.” The sole point at issue and 
decided affirmatively in that ease was whether, in 
applying the provisions of s. 15 (2), the Court does so 
in terms of t,he preceding 8. 6, which deals wit,h dis- 
qualification from driving in a more general way, and 
partioularly authorizes the Court to limit the dtiqurtli- 
fixation to the “same class or description of vehicle 
as the whole in relation to which the offence w&s 
committed.” 

In the New Zealand Transport Act, 1949, the point 
so deoided in Burrows’s cwx is not permitted to be 

in dispute, because 8. 41 (1) states that “the Court 
shall make an order under 8. 31 of thia Act,” and 8. 31 
corresponds generally to 8. 6 of the English Act. 

The important difference between the English and 
the New Zealand legislation is that, in both of the 
English sections above referred to, the words “a 
licence ” are used where relevant. On the other hand, 
in the New Zealand legislation, s. 41 (1) uses the words 
“any motor-driver’s licence,” and s. 31, in referring 
twice to powers of disqualification, both times uses 
the words “ a motor-driver’s licence,” and also speoifio- 
ally gives power to apply the disqualifiostion provisions 
to “ any specified &as of motor-driver’s licence.” 

Here liea a further argument against the interpreta- 
tion adopted by t,he Magistrate, as it is a well-known 
rule of construction that, when wording is used in one 
part of an Act which differs from wording in another 
part of thst Act, the Courts are to endeavour to find 
a reason for the difference and apply that reason in 
the interpretation. IF the Legislature had intended 
to supply the discriminatory power in disqualification 
under 8. 41, why ww it not supplied by wording corre- 
spending to that used in two places in s. 31 ? 

The point raised by the learned Magistrate is a most 
interesting one, and no doubt in the particular circum- 
stances of this ease, as in many others, it would have 
fallen hard on the defendant if he had suffered the full 
rigour of complete disqualification from driving. 
1Tevertheless, there appears to be some room for doubt 
a8 to the correctness of the decision, and this article is 
written with a view to further thought’s being given to 
the matter by any Court faced with argument based 
on the findings in this case. 

VIA LATINA-VIA DOLOROSA. 
By ADVOCATES RURALIS. 

Some ye-ears ago, when we had time to stand and stare, 
a number of older rural practitioners were warming 
their toes before the fire (when me had fires), waiting 
their turn to appear or reappear in Court. Advocatus 
was giving his opinion of an illiterate and uneducated 
,generation of practitioners who ha,d failed to grasp 
one of his happiest classical illusions. He had 
referred to the waste of effort when P&on waa un- 
successfully piled on Ossa. The Judge--an educated 
man--said ‘ Quite,” but his youthful opponent and 
the more youthful listeners had later expressed the 
opinion that a reference to one of the less well known 
works of a little-known a,ut,hor in an unknown language 
added nothing to the lucidity of the argument, and 
w&s merely a form of int~elleotual snobbery. 

The oldest member filled his pipe and t,hen ventured 
the opinion that t,here wa,s probably a lot to be said 
for t,he youthful point of view. He himself, in his 
younger days, had made a, speoialt,y of Biblical illust,ra- 
t,ions, on the ground that, not even the youngest Magis- 
trate would dare plead ignorance of his illusions, and, 
as a result of his experience, he felt that possibly a 
year’s st,udy of the Bible was quite as valua,ble as a 
year on farming in Italy two thousand years ago. 

Warming to his subject, he sa,id : “ After the Boer 
War, I was for a considerable time tied to my bed 

with a damaged leg. I was a voracious reader, but, 
after a while, all reading became stale and unprofitable. 
A Scottish student friend suggest.ed that I read the 
Bible right through, and he suggested that I should 
start with the book Esther, which he thought w&8 a 
darned good yam. I spent the next two or three 
months reading this book, and, from a purely legal 
point of view, it was t,ime well spent. I studied the 
story of Susannah and the Elders, where the elders 
gave their evidence like the plaintiff’s wit,nesses in a 
motor collision--and the oroas-examination by the 
Judge which broke down the st,ory. 

“ I noted with interest the economy of words and 
the vividness of desoript,ion in the story of the man 
who went down from Jerusalem and fell among thieves. 
Not even 8 senior sergeant on a Monday morning 
could have been more succinct.’ 

“ I learned how, by the painting of an early youthful 
baokground t,o an irascible old man like Samuel (who 
was somewhat heavy-handed with Agag), he would be 
remembered by & jury of readers aa a mass of 
gent.1eneKa.* 
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“I learned from Jonah that the most imnrobable 
alibi would sometimes pass.’ 

“ On one occasion, the local Dan lit a rubbish fire 
which spread to his neighbours.’ 0” another occasion, 
a ma” sent his horse to be broken in, and it died of 
ix?t&“US.” On both occasions, I was able to quote the 
appropriate verse in Exodus, whic,h was good law to-da,y. 
-- 

3. .Janah, pmins. 4. Erodua xxii, 6. 
6. Exodus xxii, 10 : hnt see x-ii. 11. 

“ In my youth, WC were taught a lot of R,oma” Law, 
but a close study of Exodus, Leviticus, and the Code 
of Hammurabi might have bee” just 8s v&able as a 
ground work for modern law. You know,” he added 
with a, twi”kle, “ I have not yet found a lawyer who 
went to one extra lecture in Latin after he had passed 
for his degree.” 

“ And I,” said 4dvocatns, “ am not sure 
could translate the first, verse of Gawleamma” 

whether I 

JOINT FAMILY HOMES. 
The Position when Husband predeceases Wife. 

In advising three different clients a,s t,o the usefulness estat,e 14 per cent,., snccession 3$ per cent. = 
of the Joint Family Homes Act, 1950, I did home E1,820. 
figuring which, if my mathematics are correct, may be On her death, there is nono. Tot,& X1,820. 
useful to the rest of the profession. CASE Ill. 

The only case considered is where the house is now 
in the husband’s name and he dies first. I f  the wife 

(a.) House worth $4,000 mortgaged to wife for fl,K@, 

dies first, the Joint Family Homes Act simply puts 
her money used in acquulring it. Other a,sseta, 

things back as they wore. All that has happened is 
+X,000. Everything left to wife. 

that 801”e costs and fees have been wasted. 
On h”sba,nd’s death, she pays duty on Si,OoO at 

If  the house is now in the wife’s name and she dies 
mte for $8,500 (estate 13 per cent., succession 

first, the following calculations need adjustment, 
3 per cent. on .a,OOO) = fl,OI,S. 

because the husband’s succession is not within 8. 21 
On wife’s death leitr-ing ES,.500 to two children, 

of the Finance Act, 1947, and because husbands p&y 
she pays estate 13 per cent., succession 4 per 

more succession duty t,han wives do. 
cent,. = S1,445. Tota,l, !&460. 

CASE I. 
(b) Make it a family home ; on husband’s death, 

duty is presumably on E6,000, which means 
(a) House worth E3,000, other assets %OOO. Every- s2,ooo at rate for E6,00c--vk., estate 11 per 

thing left to wife. cent., suocession 2 per cent. on fl,OOQ = $240, 
On husband’s death, duty would be o” ;Et?,ooO a,t on wife’8 death SlO,OOO, El,SFjO. Total, El,SSO. 

C&OCil rate-i.e., estate 12$ per cents., succession (c) Husband leares wife a life interest, remainder to 
2% per cent. (on S3,OOO) = Si830. two children. 

On wife’s deat,h, if she left f&000 to two children, 
the duty would be 12$ per cent + 3 per cent. 

On husband’s death, wife’s succession being worth 
at least El ,500, d”ty is 8s abow, -E1,015. 

= E1,240. Tot’al, S&070. On wife’s death, there is duty on $1,500 (estate 
(b) Bring property under Aot ; then, on husband’s 3 per cent., succession 1 per cent.) =$X0. 

death, there would be no duty ; on wife’s death, Total, Sl,O75. 
the 6ame duty. Total, 51,240. It will be see” that, in all cases it is better to leave 

(c) If  husband leaves wife life interest, rema~inder to 
two children, t,hen, on husband’s death, duty 

t,he wife only a life interest, a,“d the same applies in 
Case III, and not in Case I or Case II, if she has a life 

would depend on value of wife’s life int,ereat. 
I f  her age at the date of his death does not 

interest, in the holne only s”d a” absolute iuterest in 
the other property. 

exceed seventy-eight years, that would reach Whether or not, tha,t is the best course to adopt 
52,000, the maximum exemption. depends, of course, on other fact,ors--e.g., how much 

Assuming it does, on the husband’s death, duty she needs to live o”, her age, and her ot,her assets. 
would be SKN (succession 24 per cent. on A worrving fator ia t,hat,, althongh by this In&hod 
$6,000) ; on the wife’s death, nil. Total, SQOO. the f&ily will undoubtedly benefit in t,he long I”“, 

CASE II. more duty is payable on the death of the husband. 

(a) House, S3,OOO. Other as&s, S8,OOO. Every- The view can be taken thut, to save the wife this extra 

thing left, to wife. payment, t,be children will simpl:F hare to pay more. 
On h”sband’s death, dut,y on E11,OOO (eutat,e 14 It is no doubt too much to expect a” av;lricious 

per cent., succession 3% per cent.. on SS,OOO) = Government to exempt all gift,s by will between husband 
51,760. and wife and collect its duty when the survivor dies. 

On wife’s death, leaving fQ,Ol?O to one child, duty Certainly t,he Department in my experienoe spends a 
would be estate 13 per cent., succession 5”l. great deal of it,s time examinirlg transaet~ions between 

per cent. = f1,674. Tot,al, $3,434. husband and wife and trying to give to them legal 

(b) Bringing property under Act on hnsband’s death, effects which were “aver intended. 

duty on S6,OOO &t S8,OOO rate = S820. On It would, howexr, be it benefit,, when one leaves x 
wife’s death, leaving f.lO,OOO to one child, life interest to t,he other in real or persona,1 prop&j-, 
estate 134 per cent., succession 5’1s per cent. to collect the duty, not on the death of the first to die, 
= 51,930. Total, $2,750. but on the death of the survivor. The w&s would 

(c) Husband leaves life &west to wife, remainder t,o st,ill be t,here, and t,he survivor’s means who” living o” 
o”e child, and assume wife’s expectation of life the income would not be retrenched to t,ho groat extent 
makes her succession and the child’s the same : that they now are. W. 
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POWERS OF ATTORNEY. 
Grant to A whom failing B. 

By E. C. Awms, LLX 

In (1950) 26 NEW ZEAMND LAW JOUR~L, 60, I the fact that B purports to act under the power of 
dealt with the topic of 8n attorney under a ~hwe; iosf attorney shall be conclusive evidence that B is authorized 
attorney acting by means of a substitute. , to act &s A’s substitute and that no person 80 dealing 
however, one very oommon mode of substitution 
often employed in New Zealand which I did not discuss 

with B shall be required to make any inquiry as to B’s 
authority to act. 

in that article, and that is a power of attorney granted 
in favour of A whom failing B. 

_ I . _ 
In the following precedent, tbis difficulty is au= 

singulm the powers suthohas and- disoreti& by this powa: 

mounted. A declaration by B that he is for t,he t,ime 
of attorney conferred upon the said A in&ding the pwer of 

being acting as the principal’s attorney shall be con- 
d&&on conferred by the immedioitely preceding clause. 

elusive, and no person so dealing with B shall be IX- 
I D~or..um for the sstisfnetion of persons dealing with the 

said B BS my substitute attorney that a declaration by him 
quired to make any further or other inquiry. In that he is for the time being actin,g a4 my attorney in comeqwsr~ce 

practice, B would add a clause to this effect in the of the death abwnce in&ility f&ra or neg,eot for any YS+.SO~ 

oustomary declaration as to non-revocation, which he 
to act of rhe seid A shall be conclusive and no person SO dealing 

has to make for the purposes of s. 100 of the Property 
with the aid B shell be required to make 8x17 further or other 
inquiry. 

Law hot, 1908. I RaREBY Dec:.*Im tllot this pnwm of att0nley *ball be 

Sometimes even more latitude is given by the principal, 
deemed to be in full force and uffefooi u,,tll expressly revoked by 

and it is expressly stated in the power of attorney that 
me notwithstanding that I also may be in a position myself to 
do any act w&oh the attorney may be performing hereunder. 

COUNTY JUSTICES IN ENGLAND. 
Their Jurisdiction. 

By K. F. LITTLE, B.A., LLM. 

During a long visit to Great Britain, I attended In England, the chief Magistrates are the Justices of 
sittings of the English Courts of summary jurisdiction the Peace. They form the Courts of Petty Sessions 
and of Quarter Sessions, and heard much of the work and Quarter Sessions. Where (in the cities, chiefly) 
of the i&gist&es who conduct them. I found the it has become impracticable or inconvenient to secux 
study of the English system of the a,dministration of the services of panels of Justices, Recorders or Police 
just,& t’o be exceedingly interesting. One may read &gist&es or Stipendiary Kagistr&ea, on & per- 
of it Justices ” and of “ Petty Sessions ” and “ Quater mment salaried basis, have been a,ppoiuted ; but their 
Sessions ” in H&bury or Stone, but only personal Courts aire only Courts of summary jurisdiction (in 
contact gives c+ true impression of a system which, Petty Sessions), doing in certain oases the work that 
t.hough it suggested the form of our own a hundred Justices in Petty Sessions normally do. 
years ago, has continued to develop on tradit~ional 
lines, and now seems very different from ours. Though 

Justices are appointed (and removed) by the Lord 

its tradit,ions still mould it, it has kept abreast of the 
Chancellor for each County or Borough, usually on the 

needs of the community by con&& change. Indeed, 
recommendation of local advisory committees, from 

the conditions of the appointment of Magistrates were 
persons of standing considered suitable for active 

revised again thoroughly last gear ; and it is on the 
judicial work. The County Justices take precedence 

standing and efficiency of the &gist&es that the 
over the Justices of Boroughs within their County ; 

“ystem turns. 
indeed, it is on the County Justices that the system 

(CwcZwisd “rp. 196.) 
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IN YOUR ARMCHAIR-AND MINE. 

BY SORIBLEX. 

Problems of Escape.-In Police V. Hdlnzond, Police 
V. Rakena, [1951] N.Z.L.R. 432, tvo prisoners serving 
unexpired terms of reformative detention escaped 
from prison, and, after less than & day’s freedom, 
were recapt~ured and charged under s. 55 (I) of the 
Police Offences Act, 1927, which declares such mis- 
creants to be incorrigible rogues liable to imprisonment 
with hard labour for two years. In an exhaustive 
judgment in~which he deals with the difficult problems 
of punishment in auoh oases, F. B. Adams, J., says, 
hp. 437, that it has come to his notice : 

that certain unfortunate country Justices Sitting at Te 
*wamut,u in 1042 were cdlelled upon to grapple with & similar 
case, and did so with disastrous oonjoquencos to themselves. 

It seems that, in the case they dealt with, ~the escapee 
was at liberty for a few days, no violence wai8 involved, 
and no offence was committed while he was at liberty, 
but the Justices sentenced him to two years’ hard 
labour cumulative upon the sentence he was then 
serving. In 1946, when he came before the Court 
upon another charge, Sir Michael Myers, C.J. (“in a, 
newspaper which penetrates to every part of New 
Zealand “) is quoted as having said that the sentence 
was a savage and sadistic one, likely not to reform the 
man, but to make him mm-se than he wf&s before. F. B. 
Adams, J., comments, at p. 438 : 

If this be a correct reprt, it may not be out, of &we to 
say, first, that the .Tustices who were m roundly condemned 
were not before the Court to be heard in t,heir own d&me ; 
and, secondly. that tbepropriet,y of the sentence they imposed 
W&8 not & matter on !hich the Court W&8 cdled upon to 
expmss any opinion. They imposed 8. Mntence of two 
years in exchange for a few days of liberty. I hare imposed 
sentences of one year whore liberty was achieved for only 
twenty-four hours or thereabouts. Their action was stigma. 
tized t~hroughout Nem Zealand a6 “ savage” and “ sadistic,” 
and this W&3 done by judicial uttererIce against ahieh they 
could have no legal remedy. I should like to think that 
those Just~ioes, no doubt capable and wort,hy men, m~ing 
their oomtry without reward, may come to how tllltt they 
have at least my sympathy. as to the propriet,y of the 
sentence they iqosed, I need say nothing. But t,he fnets 
that liberty is short, that no violence is involved, and that 
no other crimes axe committed, do not. in my o,kkm, render 
it proper t” treat nueh escapes as call& for mereiy rmmina, 
punidunent. One has t,o consider, intv alia, the effect on 
other prironerii, the way in uhir:h awh esm~e6 stl.ike at the 
whole system of rafor&tory and humanitkrian treatment 
in such institutions as \v*ikaria, the disturbance of the corn- 
*unity in surrounding districrs. and, the fact, that, esenpecs are 
almost inevitably driven to other orimea. 

Mistaken Identity.-Mention of the Australian Jubilee 
Convention brings to mind the name of its popular and 
enthusiastic President, Harry Alderman, K.C., of 
Adelaide, at whom A. W. Rogers recently had an 
amusing thrust ahon welcoming Bench and Bar to 
the 1951 Annual Dinner of the Victorian Law Institute. 
Hero is the old story in a new dress. “ They tell me,” 
he said, ” that on an occasion when he w&8 in England 
he was honoured by being permitted to ride in a pro. 
cession through the streets of London in the 8a,mc 
carriage as the King. The procession passed through 
the cheering London streets, with the King and the 
visitor sit,tmg side by side in the leading carriage. As. 
it drew near the steps of the House of Parliament, 
Churchill, who w&8 standing there beside Attlee, turned 
to At’tlee, and, pointing to the leading carriage, asked :, 
‘I say, Attlee, who is that sitting in that carriage 
beside Harry Alderman 1 ’ ” 

Now, with great respect to F. B. Adams, J., and making 
due allovmnce for the fact that Sir Michael Myers, C.J., 
would occasionally reel a trifle during a bout of righteous 
indignation, Scriblex cannot see why Justices of t,he 
Peace, if they elect to grapple with difficult problems 
of punishment and hand out heaxT sentences, should 
be immune from &rung critioiam by members of the 
judiciary, nor why the propriety of the sentences they 
impose should demand silence on t,he part of higher 
authorities. The real trouble is that they are permitted 
to deal with the more important types of criminal 
work at all. Their ignorance and capriciousness are 
often to be deplored, even if their honesty and earnest- 
ness are to be admired. This fact is recognized by 
the restrictions placed on their judicial aotititiRs by 
the proposed Criminal Justice Bill. In the cases be- 

fore him, in which the prisoners had to be fired at 
before they stopped, F. B. Adams, J., regarded one 
year’s further imprisonment with hard labour as 
appropriate ; in t’he case to which Sir Michael Myers, 
C.J., referred, the additional term w&s two years’ hard 
labour. The use of the adjective “ sadistic ” is perhaps 
ill-advised, but as “ savage ” Dhe sentence might well 
have been regarded by many freedom-lovers other than 
the prisoner. 

Common Informers -Speaking to a private Bill 
introduced into the English House of Commons with 
the purpose of abolishing that legal anachronism 
the common informer, the then Attorney-General 
(Sir Hartley Shawcross) described this gentleman as 
a parasite, and maintained that the necessity for him 
had ceased to exist nearly one hundred years ago. 
In moving the second reading of this proposed legisla- 
t,ion (the Common Informers Bill), Mr. Lionel Heald, 
K.C., quoted the description “ viperous vermin ” which 
Sir Edwrd Coke (Inst. 111) gwe to him, and Mr. 
Heald was himself congratulated by Sir Hartley on 
introducing a measure that “would remove from the 
legal arena an animal who at one time sometimes 
served a useful purpose but who is now universally 
disliked.” In New Zealand, we see little of the corn- 
mon informer, but the informer of any crime is still 
entitled to a wide measure of protection. By Letters 
Patent under the Great Seal dated May 11, 1917, 
there is delegated to the Governor-General the pre- 
rogative of granting pardon to &uy accomplice in a 
crime commit’ted within the Dominion if he gives 
information leading to the conviot,ion of the principal 
offender, or of any of such offenders if more than one, 
or of remitting his sentence or fines imposed upon him 
if he happens to hax been convicted and punished. 
The inadmissibility, in a public prosecution, of evidence 
as to the source of Police information extends to the 
names of informers and the ~ouroe of their information : 
in fact, a witness cannot even be asked if he himself 
was an informer : Attorney-General v. Briant, (1846) 
15 M. & W. 169 ; 153 E.R,. 808. 
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COUNTY JUSTICES IN ENGLAND. 
(Condsdedfrmp. 194.) 

is traditionally founded. It is interesting that solicitor8 
may be, and often are, appointed as County Justices. 
including solicitors who have held appointments in 
the legal Departments or in the High Court (such as 
Masters), but no solicitor who is & County Justice, 
or hia partner, may practice before any Justices of that 
County. The Justices of a County or Borough elect 
their own chairman and deputy-chairman. 

The Court of Petty Sessions is the Court of sumnmry 
jurisdiction, consisting of two or more Justices. The 
County or Borough Council provides the Court-houses 
and pays the expenses of clerks and staff appointed by 
the Justices. UsualIy, a County is divided into 
Petty Sessional Districts or Divisions, the Justices in 
each Division constituting the Court for that Division. 
The jurisdiction is mainly in criminal matten, but 
extends to & fa,irIy wide range of civil and adminiatra- 
tive mstters. 

The Court of Q,uarter Sessions of a County is consti- 
tuted by the Justices of the County assembled at 
regular quarterly sessions, duly proclaimed, t.o which 
jurois, gaolers, and constables are summoned. All 
the Justices of the County may attend. A chairman 
or deputy-chairman, elected bv the Justices, presides. 
In most Boroughs, the Court”is held by a Recorder, 
sitting alone. The Clerk of the Peace, as the principal 
officer of the Court of Quarter Sessions is called, is 
usually, in the Count,ies, the Clerk of the County Council ; 
and all costs of the administration of the Court are 
paid by the County. An interesting point is t,hat the 
County Police are controlled by a, standing joint com- 
mittee of the Connt,y Council and Quarter Sessions, 
and are subject to the orders of the Justices. 

A Court of Quarter Sessions has original criminal 
jurisdiction, the trial of prisoners being always by 
indictment, and being conducted in t,he same way 
as by a Court of Assize ; and it has extensive civil and 
administrative jurisdiction--e.g., in licensing and lunacy 
matters. Another principal function is 88 a court of 
appeal from Petty Sessions, t,his function being exer- 
cised usually by an “appeal committee ” appointed 
by the Justices in Quarter Sessions themselves. In 
most cases, only barristers practise before Courts of 
Quarter Sessions. There is provision for special cases 
to be stated to the High Court. 

Juvenile Courts are petty sessional Courts composed 
of Justices, often with a woman Justice as chairman. 

It WY&S very interesting to see a divisional Court of 

Petty Sessions sitting. The Court consisted of six or 
aeven Justices, including several women. A number 
of offenders were dealt with summarily, and one or two 
were remitted to Quarter Sessions ; some separation 
and maintenance c&se8 were disposed of, and some 
licensing m&tters. 

At & sitting of the Court of Quarter Sessions for 
Oxford&ire which I attended, a large number of County 
Justices (fifteen or sixteen) constituted the Court, 
which was presided over by B County Court Judge, 
but in his capacity a8 a County Justice elect=4 &8 
chairman of Quarter Sessions. The general conduct 
and atmosphere of the Court were very like those of 
our Supreme Court, except that the panel of Justices 
replaced our Judge and the jury remained sitting in 
Court ready to deal with each jury O&SB in turn (there 
not being a different jury for each case). Audience 
was given to barristera only. At that sitting, severz4 
prisoners were dealt with, some originally and one or 
two on remand from Petty Sessions, ad & list of 
administrative business was disposed of expeditiously. 
I did not see a jury trial, as those offenders who had 
intended to plead not guilty altered their pleas to guilty 
when it came to the point. 

In England, there seem sDil1, even under present-day 
conditions, suitable men and women in the Counties 
who mill come forward and discharge, from a fence of 
public duty, the functions of hlagistrates-functions 
which involve much time and responsibility. It is 
part of the English tradition that County people of 
stauling should do that. One result is that appoint- 
ment as a Justice is an honour and dignity in England- 
a st& of affairs which holds an obvious lesson for UB 
in Kew Zealand. I understand that the Lord 
Chancellor, with the help of his advisory committees, 
is very careful in his appointments, and does not hesitate 
to remove Justices from the active list if they fail to 
take their part in magisterial duties or prove unsuitable ; 
the new statute governing appointments defines the 
conditions and the Lord Chancellor’s powers very 
precisely. 

No doubt there are arguments for and against the 
applicability of the 

f  
resent-day English system to 

conditions in New Zea and ; but, if we had Justices of 
suitable standing, Courts composed of panels of Justices 
under experienced chairmen could relieve our Magis- 
trates’ Courts (which have in their civil jurisdiction 
grown now more like the County Courts in England) 
of much of their heavy burden of criminal and edminis- 
trative work. 

OBITUARY. 


