
New Zealand 

Law Journal 
Incorporating “ Butterworth’s Fortnightly Notes.” 

VOL. XXWII. TUESDAY, FEBRUARY 5, 1952. No. 2. 

THE CROWN PROCEEDINGS ACT, 1950. 

HE Crown Proceedings Act, 1950, came into force 

T 
on January 1, 1952. Subject to some necessary 
and inevitable distinctions, its broad purpose and 

effect is to enable a subject to take exactly the same kind 
of proceedings against the Crown as he could if the 
Crown were a fellow-citizen. Because the new statute 
has made a number of changes in the position of the 
Crown as a litigant in our Courts, practitioners may be 
interested in a brief consideration of the way in which 
these changes gradually came about. 

The new statute consolidates the provisions contained 
in the Crown Suits Act, 1908, and. its Amendments, 
and, as its title implies, changes and improves the pro- 
cedure relating to civil proceedings by and against the 
,Crown. It also modifies the rights and liabilities of 
the Crown vis-a-vis the subject, but, in so far as new 
matter is concerned, it is mainly procedural-most of 
the changes made being for the purpose of bringing the 
procedure in actions by or against the Crown into line 
with the procedure in actions between subjects. In 
that respect, the statute follows the Crown Proceedings 
Act, 1947, enacted at Westminster with application to 
England and Scotland. These alterations will be 
explained later. Meanwhile, it may be helpful to 
summarize the position of the Crown as a litigant before 
the Act was passed, and the reasons underlying the 
changes which the Act has made. 

I.-THE DEVELOPMENT OF CHANGES MADE IN ENGLISH 
LAW. 

As early as the thirteenth century, the rule had become 
established that the King could not be compelled to 
answer in his own Court ; but this, as Pollock and 
Maitland remarked in their History of English Law, 
was equally true of every petty lord or petty manor. 
In the sixteenth century, however, the procedure of 
Petition of Right at common law was established, and 
it maintained its position until 1947. 

In theory, therefore, there was considerable difficulty 
in the way of a subject’s pursuing any remedy against 
the Crown. In practice, however, these difficulties 
were to a great extent removed by various means 
adopted by the Crown whereby claims against it could be 
adjudicated in the Courts. And, gradually, the 
common-law position became modified by legislation. 

At common law, in any proceedings by the Crown 
against a subject no costs were recoverable from the 
Crown by a successful subj&t. This was remedied 
in the Crown Suits Act, 1855, which authorized the 

recovery of costs as though the proceedings had been 
between subject and subject. 

In England, the first real inroad on the immunity of 
the Crown from action at the suit of a subject was made 
by the Petition of Right Act, 1860, which made statutory 
the former common-law practice. The subject could 
claim from the Crown in any of the superior Courts at 
Westminster by a petition addressed to Her Majesty. 
The petition was to be left with the Home Secreta,ry : 

in order that the same may be submitted to Her Majesty for 
Her Majesty’s gracious consideration, and in order that Her 
Majesty, if she shall think fit, may grant her fiat that right 
be done. 

Upon the Queen’s fiat being obtained, the petition was 
served on the Treasury Solicitor, praying for a plea or 
answer on behalf of the Crown within twenty-eight days. 

In practice, the Crown was advised by the Junior 
Counsel to the Treasury, and finally by the Attorney- 
General, who was politically responsible for the advice to 
grant or withhold the refusal of the fiat. In The Queen 
v. Inland Revenue Commissioners, In re Nathan (1884) 
12 Q.B.D. 461,479, Bowen, L.J. (as he then was), said, 
at p. 479 : 

Everybody knows that the fiat is granted as a matter, I 
will not say of right, but as a matter of invariable grace by 
the Crown whenever there is a shadow of claim-nay, more, 
it is the constitutional duty of the Attorney-General not to 
advise a refusal of the fiat unless the claim is frivolous. Indeed, 
even where the Attorney-General had grave doubt, it was not 
unusual for him to recommend the fiat and allow the question 
of whether the petition lay to be dealt with by the Court on 
proceedings for demurrer. 

The Lord Chancellor could direct the course in which 
the petition should be prosecuted. So far as might 
be applicable, the practice and course of procedure-in& 
action or suit between subject and subject extended the 
hearing to Petitions of Right, with this proviso : 

Nothing in this statute shall be construed to give the subject 
any remedy against the Crown in any case in which he would 
not have been entitled to such remedy before the passing of 
this Act. 

The suppliant was entitled to expenses against the 
Crown and ot,her parties to the proceedings. The meam 
of recovering an amount to which the suppliant was 
entitled by a judgment was by presentation of a certifi- 
cate to the Treasury, signed by a Judge or one of the 
Judges in which the action was heard and determined. 

The classes of claims which could be made the subject 
of a Petition of Rig&t at common law were never satis- 
factorily defined; but probably the best definition is that 
contained in the judgment of Lord Cockburn, C.J., in 
Feather v. The Queen, @3Ei5) 6 B. & S. 257, 294 ; 122 
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E.R. 1191,1204,1205, when, in delivering the judgment 
of the Court, he said : 

The only cases in which the Petition of Right is open to the 
subject are, where the land or goods or money of a subject 
have found their way into the possession of the Crown, and the 
~uruose of the uetition is to obtain restitution, or if restitution 
cannot be g&n, compensation in money, or where a claim 
arises out of a contract, as for goods supplied to the Crown 
or to the public service. It is in such cases only that instances 
of Petitions of Right having been entertained are to be found 

I  I  

I in our books. 

It will be observed that, whatever else might be the 
subject of a Petition of Right, a claim in tort could not 
be. This exclusion was no doubt based upon the 
ancient constitutional maxim that the King can do no 
wrong, as well as on the principle that the doctrine of 
respondeat superior did not apply to the Crown. 

With regard to torts, however, the Crown always gave 
facilities for a claimant to pursue a personal action 
against the Crown’s servant ; and, if the act complained 
of was done by that servant in the course of his official 
duties, the Crown invariably stood behind the defendant 
servant and paid any damages awarded. This practice 
covered the majority of cases of tort, but there were still 
some few cases in which either the defendant could not 
be identified or for some other reason a personal action 
did not lie. In these cases, various attempts were made 
from time Do time to allow t,he claims to be adjudicated 
upon, but there were legal objections to some of the 
means adopted, as was expressed by the House of Lords 
in the case of Adams v. flaylor, [1946] A.C. 543 ; [1946] 
2 All E.R. 241. While these devices removed to a 
great extent any substantial grievance, the fact remained 
that the subject was dependent for his remedy upon the 
grace of the Crown, and had no legal right enforceable 
against the Crown without the Crown’s consent. Another 
cause of complaint related to the methods by which the 
Crown enforced its remedies against the subject. 
Although the Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (Eng.), authorized the Crown to 
recover debts by proceedings instituted by writ of 
summons, the procedure normally adopted by the Crown 
in proceedings against the subject was by way of infor- 
mation or by the prerogative writs of capias ad respon- 
den&m, writs of subpoena ad respondendum, and the 
like. It was said .with justification that these forms 
of proceedings were archaic and in some ways oppressive 
to the subject. Moreover, many practitioners were 
unfamiliar with the practice and rules of Court per- 
taining to proceedings of this nature. 

These difficulties probably did not assume any great 
importance until the early part of the present century. 
During and after the First World War, however, the 
State became involved in a great number of trading 
activities, and these activities have increased during 
and since the Second World War. It was perhaps not 
surprising, therefore, that lawyers and businessmen 

‘1 
urged that the principles, which had perhps been un- 

__ objectionable in an age when there was little distinction 
Between the King in his personal cayacity and the Crown 
as the Head of the State, should be abandoned and that 
the State should be placed in the same position ax the 
subjects in the Courts of law. There was never any 
suggestion that any change should be made so far as 
concerned the King in his personal capacity ; and it was 
recognized-and, by s. 39 of the Cmwn Proceedings Act, 
I947 (Gt. Brit.), still is recognized-that it would be 
inconsistent with the Roy& dignity that the King him- 
self in respect of his 0~ ae%+&&d be impleaded in his 

own Courts in his private capacity. (See, also, s. 35 (1) 
of the Crown Proceedings Act, 1950 (N.Z.).) 

The first step taken in England to remedy the matter 
was taken in 1921 by the then Lord Chancellor, Lord 
Birkenhead, who appointed a strong Committee of 
lawyers and others to consider the position of the Crown 
as litigant and t.o propose such amendments of the law 
as, with due regard to the exceptional position of the 
Crown, might seem advisable a,nd feasible. The Com- 
mittee moved slowly, and, in 1924, the then Lord Chan- 
cellor (Lord Haldane) directed it to assume that amend- 
ment was both desirable and feasible, and to proceed 
with the drafting of a Bill. The Bill was produced in 
1927. It was not found possible at that time to give 
legislative effect to the Committee’s Report ; and it 
was not until 1947 that a Bill, which differed in many 
respects from the Bill of 1927, was introduced into 
Parliament by the Lord Chancellor, Lord Jowitt. That 
Bill passed through all its stages during the summer 
and became the Crown Proceedings Act, 1947. It 
came into force on January 1, 1949. 

II.-THE COURSE OF PROGRESS IN NEW ZEALAND. 

In New Zealand, the position at common law prevailed 
until 1858, when the Crown Suits Act, 1855 (Eng.), 
was followed here three years after its enactment. In 
later years, the New Zealand Legislature anticipated, 
in its enactment of substantive law, many of the 
changes which were not brought about in Great Britain 
until 1947. 

By s. 2 of the Crown Costs Act, 1858, if judgment were 
given against the Crown in any action, suit, or other 
proceeding, the defendant or defendants were entitled 
to recover costs in like manner and subject to the same 
rules and provisions as though such proceedings had 
been between subject and subject. The manner of 
recovery of debts, damages, &c., due and payable to the 
Crown was prescribed by the Crown Debts Act, 1866, 
but no provision was made for the recovery by a subject 
from the Crown of any debts, land, or goods. The 
means of recovery by the Crown of any debt, duty, or 
sum of money was a writ of cupias ad respondendum, 
while suits relating to the recovery from a subject of 
land or goods belonging to the Crown were to be in the 
same form as in a similar action between subject and 
subject. 

The influence of the Crown Suits Act, 1860 (Eng.), 
was reflected in New Zealand legislation in the passing 
of the Crown Redress Act, 1871, whereby subjects were 
entitled to proceed on a Petition of Right against the 
Crown in respect of any claim or demand against Her 
Majesty which arose or accrued after January 1, 1872, 
within New Zealand ; but the written consent of the 
Governor endorsed in the petition was a condition pre- 
cedent to action (s. 2). The proceedings on the petition 
were to be analogous to those in an action at law between 
subject and subject. 
was permissible ; 

No execution against the Crown 
but the Registrar had to give a 

successful suppliant a certificate of judgment. The 
Governor was empowered to pay the amount appro- 
priated by the General Assembly to the purpose of tie 
judgment and costs. The proceedings allowed against 
the Crown by this statute were limited to a claim or 
demand founded on and arising out of some contract 
entered into by the seority of Her Majesty’s local 
Government in New Zeal&d, excluding any claim in the 
nature of an action for specific release for the perfor- 
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mance of, or any action for damages for the breach of, 
any contract for the purchase of any lands of the Crown. 

The Crown Redress Act, 1871, was in part repealed 
.and was extended by the Crown Redress Act, 1877. 
Section 2 was repealed, and the replacing provision 
prescribed that any claim or demand against the Crown 
could be set forth in a petition filed in the Supreme 
Court ; and, if the claim was within the jurisdiction of 
a District Court or Resident Magistrate’s Court, appli- 
cation had to be made to the Attorney-General or 
Solicitor-General for his consent to the hearing. The 
term “ claim or demand ” was clarified, so that an action 
ha.d to be founded on, or had to arise out of : 

some contract, act, deed, matter or thing done, executed, or 
entered into by or under the authority express or implied of 
Her Majesty’s local Government in New Zealand, or for which 
the said local Government would be responsible if they were 
private subjects of Her Majesty in New Zealand. 

The restriction relating to contracts for the purchase of 
lands of the Crown was retained. For the first time, 
a petition had to be filed within twelve months after 
the claim or demand had arisen ; and no petit’ion could 
be filed unless one month’s previous notice of intention 
to file the petition had been given to the Attorney-General 
or Solicitor-General, explicitly st’ating the claim or 
demand and t’he nature of the relief sought. 

The Crown Suits Act, 1881, was a consolidation of the 
statutes to which reference has just been made. It 
omitted any reference to the exception of proceedings 
against the Crown in respect of the purchase of Crown 
lands. Part II (ss. 26-40) prescribed the methods of 
enforcing claims against the Crown. Section 37 
limited a cause of action against the Crown to the 
breach of a contract entered into by the Governor 
under the authority of the Government, and a tort 
done under such authority in connection with a public 
work. These sections were re-enacted in the consoli- 
dating statute (the Crown Suits Act, 1908) with little 
change (s. 37 becoming s. 35 in the new Act) ; and they 
are too well known to require any further reference to 
them here. It was not until 1910 that any substantial 
advance was made ; and in that year New Zealand orig- 
inated an important departure from the common law 
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in relation to the Crown’s immunity. It was a prin- 
ciple of English common law that no claim against the 
Crown could be made in respect of a tort alleged to have 
been committed by the Crown or its servants. This 
was slightly modified in New Zealand by s. 35 of the 
Crown Suits Act, 1908, as we have seen. 

By the Crown Suits Amendment Act, 1910, a great 
advance was made in this country. Section 35 of the 
principal Act was repealed. In its place, s. 3 enacted 
that a claim or demand could be made against the Crown 
by petition in respect of the breach of any contract, 
express or implied, and of any cause of action in respect 
of which a Petition of Right would lie against the Crown 
at common law. In addition, it provided in general 
terms that a subject could claim against the Crown by 
petition in respect of: 

Any wrong or injury which is independent of contract and 
for which an action for damages wouid lie if the defendant 
was a subject of His Majesty. 

The only exceptions were the following causes of 
action : (a) assault, false imprisonment, malicious 
prosecution, or erroneous judicial process ; (b) libel or 
slander ; and (c) any cause of action in which malicious 
motive is an essential element. 

The doctrine of respondeat superior thus became 
applicable to claims against the Crown, subject to an 
exception in favour of the Governor-General and 
judicial officers, none of whom was deemed. to be a 
servant of the Crown within the law relating to em- 
ployers’ liability ; but claims in respect of death or 
personal injury were not to exceed sE2,OOO. 

Thus, the New Zealand Legislature anticipated by 
thirty-seven years the enactment in the Crown Pro- 
ceedings Act, 1947 (Eng.), which makes of almost 
general application in Great Britain the proposition that 
the Crown can be sued in tort, and that it is vicariously 
liable for the torts committed by its servants. 

The changes made by the Crown Proceedings Act, 
1950, from the previously existing Crown Suits legis- 
lation will be considered in our next issue. 

SUMMARY OF RECENT LAW. 
CONTEMPT OF COURT. 

Article in Newspaper giving Criminnl Record of Convicted 
Perso~Such Article featured prominently in Posters-Appeal 

from Conviction pending-Duty of Directors of Newspaper- 
Liability of Printer and Publisher notwithstanding Lack of Know- 
ledge of Contents of Newspaper-Printers and Newspapers 
Registration Act, 1908, s. Il. After the conviction of one 
Horry for murder, and before the time for appeal had expired, 
the defendant company published in its weekly newspaper an 
article describing in detail Horry’s criminal record and expressing 
its opinion as to his character and conduct in respect of the 
alleged murder and generally. This was published and featured 
ou its posters in such a form as to give the utmost prominence 
to the facts referred to and to the opinion of the paper. It 
referred in detail to “ his frightful record,” and described him 
as guilty of “ almost every manner of deceitful and vicious 
offence,” “ an unspeakable monster,” and “ a suave black- 
hearted fiend.” On the posters advertising the issue were 
displayed in very prominent type the words : “ Staggering 
Criminal Record of Murderer Cecil Horry.” At the time this 
publication took place, the defendant company was aware that 
an appeal against conviction might be lodged ; amI, indeed, in 
another passage in the same issue,Yeferred to- this possibility. 
On a motion for an order for the imprisonment of the defendant 
printer and publisher of the newspaper, and for the imposition 
of a fine on the defendant company, Held, 1. That such conduct 

was contempt of Court, in that it tended gravely to interfere 
with the ordinary course of justice; and that the proprietors 
of the newspaper, and all responsible persons connected with 
the conduct of a newspaper of the type of the defendant com- 
pany’s, should have known that such would have been its dhct. 
(R. V. Davies, Ez parte Delbert-Evans, [1945] K.B. 435 ; [1945] 
2 All E.R. 167, referred to.) 2. That it is the duty of the 
directors of a newspaper to see that the utmost care is taken to 
ensure that no breach of their duty is committed ; and the 
publication of such gravely prejuScia1 matter was due to 
insufficient care being taken to ensure that the publication did 
not infringe the law. 3. That, if the offence in question had 
been deliberate, it would probably have been punished by the 
imprisonment of the person responsible ; but the Court accepted 
the explanation that it was due to a mistake as to the advice 
given by the defendant company’s legal advisers. 4. That the 
printer and publisher of the offending issue of the newspaper we8 
liable for contempt of Court, even if he did not know what the 
newspaper articles contained. (In re The AmRrican Exchange 
in Europe, Ltd., The Americpn Exchange in Europe, Ltd. v. 
G&g, (1889) 58 L.J. Ch. 706, applied.) The defendant company 
was fined E250 and ordered to pay costs; and the defendant 
printer and publisher w&s ordered to pay costs. Attonzey- 
General v. Criep and “ Truth ” (N.Z.), Ltd. (S.C. Full Court. 
Wellington. December 19, &hjl. Fair, J. ; Hutchison, J. ; 
Hay, J.) ,I--- ‘.. 

. -4, _- 
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CRIMINAL LAW. 
Theft-Restitution of Property-Order for RestitutiolGProperty 

to be of Specific Character to which Specific Person entitle& 
Conglomerate Fund of Currency being Proceeds of Several Crimes- 
No Order for Restitution poeesble as Moneys not Identifiable with 
any Particular Crime-Crimes Act, 1908, es. 449, 451. Any 
order made under s. 449 of the Crimes Act, 1908, is penal in 
character, and, while it is additional to the sentence, it must be 
made contemporaneously with the imposition of the sentence. 
It must be an order for disbursement out of funds which are the 
bonafide property of the person convicted, and it has no reference 
to restoration of possession of the property of another or others. 
Section 451 has relation to chattel property of a specific character 
to the possession of which some specific person is entitled. 
Assuming that the words ” any property found in his possession ” 
used in that section are sufficiently wide to cover property sub- 
stituted for the original proceeds of a crime, it must be clear that 
the property which is to be the subject of the order (whether it 
is in the form in which it was takea from the person entitled to 
its possession or whether it is in some substituted form) is suffi- 
ciently identifiable to make it possible to say that someone is 
entitled to its specific possession. (R. v. Mailer, [1922] N.Z.L.R. 
288, applied.) (Reg. v. Central Criminal Court Justzces, (1886) 
18 Q.B.D. 314, and Reg. v. Do$e and Hinge, (1891) 10 N.Z.L.R. 
167, referred to.) Consequently, an order cannot be made 
under s. 451 where a composite sum of money in the form of 
currency, to the possession of which no claimtlnt can establish 
a specific right of possession, is a conglomerate fund representing 
the proceeds of several crimes but incapable of identification 
with any particular crime. In such a case, the several claimants 
are left to enforce ther respective rights by civil process. In re 
Kirkham. (S.C. Hamilton. November 30, 1951. Finlay, J.) 

CROWN PROCEEDINGS. 
SlLipping-Lirnitution of Liability~CoElision between Submarine 

and Merchant Ship-Fullwe of Submarine to comply with H&es 
concerniny Lights in the King’s Regulations und Adnmulty Ln- 
structions, ch. XVI, para. (ibO--“Actual fault or privity ” of 
Roard of Admiralty-,~~ercllant Shipping Act, 1894 (c. GO), s. 503 
(I)--Crown Proceedings Act, 1947 (e. 44), s. 5 (1). At 7 p.m. 
on January 12, 1950, a collision occurred in the ‘Tnamas estuary 
between H.M.S. Truculent and a Swedisn steamship, the Divina. 
H.M.S. Truculent sank with loss of life and the DiaincL w&s 
seriously injured. The navigation of both vessels was at fault, 
and those in charge of earh vessel claimed to have been misled 
by the lights of the other. As the Divine was laden wit& an 
inflammable cargo, she exhibited, in addition to the usual lights, 
& red light at the masthead in accordance with art. 4 01 the 
Petroleum Spirit in Harbours Order, 1939. Tne commander of 
H.M.S. Truculent, failing to recognize the red light as tnat of a 
petroleum ship, thought that the Divina wuls a mooring vessel 
lying stationary in the channel, and realized the risk of collision 
only at a late moment. H.M.S. Truculent, being a submarine, 
was not able to carry lights conforming exactly with the require- 
ments of art. 2 (a) of the Regulations for Preventuy Colhsions 
at Se&, contained in Sched. 1 to an Order in Council dated 
October 13, 1910, and, from the position of her lights, she gave 
the impression of being an extremely small vessel, w-ith the result 
(a) that the pilot of the Divina made an error of navigation which 
contributed to the collision, and (b) that there w&s possibly a 
greater loss of life among the personnel of H.M.8. Truculent 
than there would otherwise have been, as those in charge of the 
Dtiuina, failing to appreciate the probable size of the submarine’s 
complement, or that the vessel was a submarine, thought that 
&?? those who had been on board the sunken vessel h&d been 
rescued by & third ship. At the time of her construction, the 
plans in regard to H.M.S. Truculent were submitted by the 
Third Sea Lord, who was in charge of such matters on behalf of 
the Board of Admiralty, to the full Board, and the detailed plans, 
showing, inter alia, the position of the ship’s lights, were sub- 
mitted to the Third Sea Lord, who was responsible for them. 
On August 4, 1940, liability fo: the collision w&s settled as 
between H.M.S. Truculent and the Divine on the basis that both 
vessels were to blame, H.M.S. Truculent to the extent of 75 per 
cent. and the Divinu to the extent of 25 per 
of actions by the personal representatives of 

s. 5 (1). Un an application for apportionment of damages 
recovered under the Deaths by Accidents Compensation Act, 
1908, it became necessary to determine who were the children 
of the deceased. The deceased was married twice. r. 1 1 , . . . . - - - By his in H.M.S. Truculent who lost their lives as a result of the ctiision 

were, brought againstthe Admirahy, and in them the Admiral% 1 . 1 . . . 
sdmltted 11ablllty. The Admiralty, as the authorized Govern- 
ment department for instituting civil proceedings on behalf of 
the Crown, now brought an action under the Merchant Shipping 
Act, 1894, 8. 603 (I), and the Crown Proceedings Act, 1947, 
s. 5 (l), asking for a declaration of limitation of liability in respect 
of the claims for damages, including claims &respect of loss of 
life, arising out of the collision r Held, (i) That .the failure of 
the commanding officer of_ H&i .+quculent to recognize the 

.L- _ 

rust marriage ne n&a two children, J . and 8. After the termin- 
\tction of that marriage by divorce, J. remained with the deceased 

and S. remained with his mother continuously, and, after her 
remarriage, was maint&ined by her and by her husband, who, 
through counsel, informed the Court that they did not desire 
any provision to be m& Tfor S. out of the deceased’s estate. 
J. had been living with he1 mother since the deceased’s death. 
The plaintiff (the deceased’s widow) and the deceased had three 
children of their marriage, I., B., and A., and a daughter h&d 

red light of the Divina as the light of a vessel carrying petroleum 
spirit was not a sufficient reason for holding that the submarine, 
when entering the Themes estuary at night, should have engaged 
a licensed pilot, but, assuming that there was a fault in failing 
to take a pilot, the fault was that of the commanding officer, 
who had & discretion in the matter, under the King’s Regulations 
and Admiralty Instructions, ch. XxX111, s. II, para. 1179, 
and the Admiralty could not be held privy in the matter so as to 
defeat His Mejesty’s claim for limitation of liability under s. 5 
(1) of the Crown Proceedings Act, 1947. (ii) That, assuming 
that the local commander was guilty in failing to issue a special 
notice that a submarine would be navigating on the surface in 
the Thames estuary by night, his fault would not be the fault 
of the Admiralty, and could not defeat His Majesty’s claim for 
limitation of liability. (iii) That, although, by s. 741 of the 
Merchant Shipping Act, 1894, His Majesty’s ships were specifically 
exempted from the provisions of that Act, by publishing the 
King’s Regulations and Admiralty Instructions (ch. XVI, para. 
660, of which imposed on His Majesty’s ships regulations in 
identical terms with the Regulations for Preventing Collisions 
at Sea, 1910), the Admiralty had accepted on behalf of His 
Majesty’s ships the same duty to obey the collision regulations 
as w&s imposed by s. 419 (1) of the Merchant Shipping Act, 
1894, on any other ship, and a breach of that duty could not be 
excused merely because of the practical difficulty of complying 
with art. 2 (a) of the regulations, and, therefore, in the absence 
of a notice warning other mariners that it was impossible, in the 
case of a submarine, to comply with art. 2 (a), the breach of that 
article constituted tt breach of the duty which H.M.S. Truculent 
owed to other vessels, and there w&s a fault in relation to the 
lights exhibited by H.M.S. Truculent. 
that those in charge of the Divina made 

(iv) That, assuming 
a negligent mistake, 

and that they would not have been misled by the lights of H.M.R. 
Truculent but for a defective look-out on their part, nevertheless 
the fault of H.M.S. Truculent in exhibiting misleading lights 
w&s such as to cause the negligent mistake of the Divina, which 
she would not otherwise h&ve made, and, therefore, that fault 
contributed to the loss and d&m&ge c&used by the collision. 
(Corstar (Owners) v. Eurymedon (Owners), The Euryrnedon, 
119381 1 All E.R. 122, applied.) (v) That, as the fault in 
relation to the lights carried by H.M.S. Truculent wss one of 
which the responsible member of the Board of Admiralty- 
viz., the Third Sea Lord-was aware, or should be deemed to be 
&ware, and as the Third Sea Lord was the directing mind of the 

Admiralty in regard to the proper equipment of His Majesty’s 
vessels, his fault or privity was the fault or privity of someone 
who was not merely a servant or &gent for whom the Admiralty 
was liable on the footing respondeat superior, but of someone 
for whom the Admiralty was liable because his action was that 
of the Admiralty itself, and, therefore, the loss and damage 
occasioned by the collision did not occur “ without 
[the] actual fault or privity ” of the Admiralty within the 
meaning of s. 503 (1) of the Merchant Shipping Act, 1894, and, 
accordmgly, the claim on behalf of His Majesty for limitation 
of liability under the Crown Proceedings Act, 1947, s. 5 (I), 
failed. (Lennard’s Carrying Co., Ltd. r. Asiatic Petroleum 
Co., Ltd., [1915] A.C. 705, applied.) H.M.S. Truculent, The 
Admiralty v. The Divina (Owners) and Others, [ 19511 2 All E.R. 
968 (P.D. & A.). 

For the Crow11 Proceedings Act, 1947, s. 5 (l), see 6 Halebury’s 
Statutes of England, 2nd Ed. 50. 

For the Merchant Shipping Act, 1894, s. 503, see 23 Halsbury’s 
Statutes of England, 2nd Ed. 656. 

For the Regulations for Preventing Collisions at Sea, see 
30 Halebury’s Laws of England, 2nd Ed. 676. 

DEATHS BY ACCIDENTS COMPENSATION. 

Child born out of U’edlock to Widow of Deceased before Her 
Marriage to Him and lioing with Them as Member of Their Family 
during Term of Their Marriage-Such Child deemed Legitimate 
Offspring of Her Mother and thus Dependant of Deceased--” Step- 
daughter “-Infants Act, 1908, s. 2-Law Reform Act, 1936, _,_.  ̂ . 
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The positioning of the carriage by the typiste, automatically sets the 
margins on a visible scale. 

The setting key of the Imperial in-built keyset tabulator is on the 
right hand side of the keyboard. The tabulator bar is in a central 
position above the top row of keys. 

The key tension of the Model 60 can be instantly adjusted 
to suit the finger pressure of the individual 
typiste. The touch control lever can 
be moved through six positions for 
differing tension. 
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Recent Legal Publications u 
l Goodall’s Conveyancing in New Zealand, 

2nd Edition, 1951. 

One of the most popular, practical and successful books ever published in 
New Zealand. 

I IS/- post free. 

l Davis’s law of Torts in New Zealand, 695 I. 
This book has already been well received. It is the first book published 
that is devoted solely to the Law of Torts in New Zealand. 

SO/- post free. 

l Luxford’s Police Law in New Zealand, 
2nd Edition, 1950. 

To all engaged in this subject, this new edition is absolutely essential. A 
very practical book. 

7216 post free. 

l Adams’s Law of Death and Gift Duties in New Zealand, 
2nd Edition, 1951. 

Sales of the 2nd Edition exceed those for the whole of the 1st Edition, although 
the 2nd Edition has only been published five months. 

65/- post free. 

l Butterworth’s Annotations of New Zealand Statutes, 
Volume IV (Statutes), 1932-1949. 

This volume contains the annotations of all statutes included in The Public 
Acts of New Zealand (Reprint), 1908-1931, and all amendments to those 
statutes ; also annotations of all statutes passed during 1932-1949 inclusive. 

95/- post free. 

l Dobbie’s Probate and Administration Practice in 
New Zealand, 1951. 

Essentially a practical book and invaluable to practitioners. Cross referenced 
to GARROW’S LAW OF WILLS AND ADMINISTRATION, 2nd Edition. 

65/- post free. 

l Garrow’s Law of Wills and Administration in New Zealand, 
2nd Edition, 1949. 

One of the greatest text books ever published by BUTTERWORTHS in New Zea- 
land because of its comprehensiveness and clarity. 

SS/- post free. 

BUTTERWORTH & Co. (Aus.) LTD, 
49-51 BALLANCE STREET, 

P.O. Bax 472, 
WELLINGTON. 

(Incorporated in England) 

And at 

35 HIGH STREET, 
P.O. Box 424, 
AUCKLAND. 
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been born within due time after his death. When the plaintiff 
married the deceased, she was the mother of a child, D., then 
two years old and not born in wedlock. After the marriage, 
D. lived with plaintiff and the deceased as a member of their 
family, and was wholly dependent on the deceased. Held, 
1. That it was not competent for the mother of S. and her husband 
to waive S.‘s rights (if any), and whether S. had suffered no loss 
by reason of the deceased’s death was a question of fact to be 
dealt with on the apportionment of the damages. 2. That the 
child D. was not a “ stepdaughter ” of the deceased within the 
definition of the word ” child ” in s. 2 of the Deaths by Accidents 
Compensation Act, 1908, taken alone; but, by reason of s. 5 
(1) of the Law Reform Act, 1936 (which, by s. 4, is to be read 
together with and deemed part of the Deaths by Accidents 
Compensation Act, 1908), the words “ any relationship ” are 
absolutely general, and apply to the deducing of relationship 
between a deceased person and an alleged stepdaughter ; and, 
as, for the purposes of deducing such relationship, D. was to be 
treated as the legitimate offspring of her mother, she was a 
“ stepdaughter ” of the deceased within the meaning of the 
statute; and, in the present case, it was immaterial who the 
reputed father might be, or whether any person had acquired 
reputation as the father. (D ic znson v. h’orth Eastern Railway k’ 
Co., (1863) 2 H. & C. 735 ; 159 E.R. 304, and S’illiamson v. 
Auckland Electric !l’rumways Co., Ltd., (1911) 31 N.Z.L.R. 161, 
applied.) Semble, In other cases, the relationship may be 
traceable through a reputed father, the mother’s identity being 
irrelevant. (Mander v. O’TooZe, [1948] N.Z.L.R. 909, distin- 
guished.) 3. That, arcordingly, D. was within the class of 
children whose claims were to be considered-namely, D. and the 
six children of the deceased’s marriages--and the question what 
provision should be made for each of them remained to be dealt 
with as a question of fact. Keith v. Hadfield. (S.C. In 
Chambers. Auckland. December 19, 19.51. F. B. Adams, J.) 

DIVORCE AND MATRIMONIAL CAUSES. 
Connivance - Termination - General Consent to Husband’s 

Adultery-Forgiveness and Condonutio-Subsequent Adultery 
without Consent. In October, 1949, the wife gave a general 
consent to the husband’s adultery, but excluded from her consent 
adultery with Miss N. The husband began to commit adultery 
with Miss N. in January, 1950, when he told his wife, untruly, 
that he was associating with another woman. The wife begged 
him to give up the other woman, and in March, 1950, he told his 
wife, again untruly, that he had done so. Believing the husband 
was telling the truth, the wife forgave him his past adultery, 
and attempts were made between the parties to resume marital 
intercourse. The husband continued his adultery, and this was 
later discovered by the wife, who filed a petition for divorce 
on the ground of the adultery. Held, That the wife had with- 
drawn her consent to the husband’s adultery and had forgiven 
his past adultery before the petition was filed ; her connivance 
had spent itself; and so, for the purposes of the present suit, 
she had not connived at adultery within the meaning of s. 4 
of the Matrimonial Causes Act, 1950. (Dictum of Lord West- 
bury, L.C., in Gipps v. Gipps and Hume, (1864) 11 H.L. Cas. 13, 
not followed.) Gorst v. Go&, [1951] 2 All E.R. 956 (P.D. & A.). 

As to Connivance, see 10 H&bury’s Laws of Elzgland, 2nd Ed. 
674-676, paras. 995-999 ; and for Cases, see 27 E. and E. Digest, 
327-332, Nos. 3062-3122, and Digest Supplements. 

MINING. 
Special Dredging-claim Lieence-Appplicntion ajfecting Crowm 

Land open for Mining in Mining District-Objection by Catch- 
ment Board-No Legal Right to object because Grant may be 
contrary to Principles of Soil Conservation and Rivers Control 
Act, 1941-Land in Conservation Reserve exception-Mining 
Act, 1926, ss. 18, 19, 87, 126 (c), 144, 169, 176 (1) (j)-Soil 
Conservation atid Rivers Control Act, 1941, ss. 16, 20 (2)-Farm, 
Land-Special Colzditions-Catchment Board asking for Imposi- 
tion of Special Conditions in Licence to prevent Destruction of 
Surface of Land for Agricultural or Pastoral Purposes-Cost of 
Compliance exceeding Unimproved Value of Land-Conditions 
not imposed-Mining Act, 1926, 8s. 87, 218 (2) (3), 176(l) (j)- 
Practice-Applicant for M&&g Privilege appearing by Solicitor- 
Declaration of Compliance by Applicant receivable on Etidence- 
Mining Act, 1926, s. 169 (p) (q) (s). Where land is Crown land 
and open for mining in a mining district, a Catchment Board 
cannot make a valid objection to the power of the Warden to 
grant a licence for a special dredging claim, as the Soil Con- 
servation and Rivers Control Act, 1941, does not give an 
absolute legal right to object to the grant of a mining privilege 
because such grant may offend against the principles of that 
statute. (I% re Paterson, (1898) 16 N.Z.L.R. 295, applied.) 
(Egerton v. Brownlow (EC&), (1853) 4 H.L. Cas. 1 ; 10 E.R. 359, 
and Janson v. Driefontein Consolidated Mines, Ltd., [1902] 

A.C. 484, referred to.) While it may be in the public interest, 
and in accordance with the tenor of the Soil Conservation 
and Rivers Control Act, 1941, that good farming-land should be 
conserved, neither that statute nor the Land Act, 1948, takes 
away from the Warden the power to grant a mining privilege 
over farming-land, provided that such land is Crown land 
open for mining in a mining district, and it is not in a con- 
servation reserve. Both the Mining Act, 1926, and the Soil 
Conservation and Rivers Control Act, 1941, are statutes promul- 
gated in the public interest ; but, in a mining district, the 
mining industry is to be regarded as the paramount industry. 
(Bet& v. Ross, (1921) 17 M.C.R. 33, and Aitken v. C&well, (1926) 
21 M.C.R. 23, followed.) While s. 218 of the Mining Act, 1926, 
permits the Warden to impose special conditions to prevent the 
destruction of the surface of the land or to prevent the rendering 
of it unfit for agricultural or pastoral purposes in special circum- 
stances, the Warden may not impose, in view of s. 218 (3), special 
conditions of such a nature that the cost of complying with them 
is likely to be greater than the unimproved value of the Iand 
affected for agricultural and pastoral purposes. The fact 
that an applicant for the grant of a mining privilege appeared 
by a soficitor at the hearing of his apphcation does not pre- 
clude the use of the applicant’s statutory declaration of com- 
pliance with the Mining Act, 1926, made in terms of s. 169 (n) 
thereof, as evidence in support of the application. On an 
application for a special dredging-claim licence over Crown lands 
open for mining in a mining .district, the Otago Catchment 
Board objecting to the grant of the apphcation, Held, 1. That, 
as the applicant company W&S engaged in mining, no valid 
objection existed to the grant of its application, the granting 
of which would not be inconsistent with the administration of 
the Mining Act, 1926 ; and there is nothing in the Soil Con- 
servation and Rivers Control Act, 1941 (except with regard to 
conservation reserves), to prevent the Warden from exercising 
his powers under the Mining Act, 1926, to grant a claim which 
does not conserve the soil. 2. That, on compliance with the 
requirements of the Warden as set out in the judgment, the 
application should be granted, subject to the following special 
condition : That the holder works the claim in such a way 
that a continuous line of tailings will be left against the adjoin- 
ing portion of Section 22, Block IV, Wakefield Survey District, 
to serve as an adequate flood protection to the remaining area 
of Section 22 to the satisfaction of the Warden. (In re Pater- 
son’s AppZication, (1912) 32 N.Z.L.R. 53, applied.) In re Au&al 
New Zealand Mining, Ltd.‘s, Application. (Cromwell. June 28, 
1951. Dobbie, S.M., as Warden.) 

POLICE OFFENCES. 
Sunday Trading-Artist, on Sunday within View of Pub& 

Place, completing Mural in Shop-Occupation. as Artist or 
“ trade or calling “-Such Work not “ work of necessity ” as Its 
Comp,letiorz could have been so timed as to be completed before 
Sunday-Police Offences Act, 1927, s. 18 (1) (3). The word 
‘< calling ” as used in s. 18 (1) of the Police Offences Act, 1927, 
includes any occupation, vacation, business, or profession that 
has a commercial basis and that is not otherwise included in 
the other words used in s. 18 (1) ; and whether or not a profit 
is made is not material. (Police v. Bay&, (1946) 4 M.C.D. 459. 
and Bramwell v. Lacy, (1879) 10 Ch.D. 691, followed.) The 
term “ works of necessity 
unavoidable, necessitous, 

” in s. 18 (3) implies work which is 
or indispensable. Consequently, 

the offence created by s. 18 (1) was committed by a defendant 
whose sole occupation was that of an artist, and who, in pur- 
suit of that occupation, carried out the completion of a mural 
in a shop in full view of the public on a Sunday ; and it was not 
“ a work of necessity,” as he could have so timed his work 
that it would have been unnecessary to continue it into the 
Sunday. Police v. Turner. (Auckland. August 30, 1951. Wily, 
S.M.) 

PROBATE AND ADMINISTRATION. 
Grunt of Administration-Relation back-Resealing of Irish 

Grant-Supreme Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 169 (1). On January 23, 1950, the plaintiff’s husband, 
who was domiciled in Northern Ireland, died in England. On 
January 12, 1951, the plaintiff took out letters of administra- 
tion in Northern Ireland. On January 19, 1951, she issued a 
writ in the High Court in England under the Fatal Accidents 
Act, 1846, claiming, as administratrix, damages for negligence 
from the defendant. On March 20, 1951, the grant in Northern 
Ireland was sealed in England under s. 169 (1) of the Supreme 
Court of Judicature (Consolidation) Act, 1925. Held, Thst 
the sealing of the grant under s. 169 (1) did not result in the 
grant having effect in England from the date of the grant in 
Ireland, and, therefore, on January 19, 1951, the plaintiff had 
not obtained a grant in England, the action had not been com- 
menced within twelve calendar months of the death of the 
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plaintiff’s husband, as required by the Fatal Accidents Act, 
1846, 8. 3, and the writ must be set aside. Burns v. Campbell, 
[1951] 2 All E.R. 965 (C.A.). 

TENANCY. 
Dwellinghouse-Notice to Quit-Landlord requiring Posse&on 

on Age-and-Ownership Ground-Compliance with Statute--All 
Necessary Infornzatiom contained in Notice-Tenancy Act, 1948, 
8. 24 (5) (b)-Tenancy Amendment Act, 1950, s. 10. The follow- 
ing notice to quit was given to a tenant of a dwellinghouse : 
“ Take notice that I require you to quit and deliver up vacant 
possession of the premises occupied by you at the above address 
at the expiration of six months of receipt of this notice by you. 
This notice is sent to you under s. 24 (5) of the Tenancy Act, 
1948 (as amended by 1950 No. 28).” On the preliminary 
question whether the notice complied with the statutory re- 
quirements, Held, That, as all the necessary information was 
contained in the notice, and express reference was made to the 
relevant section of the Tenancy Act, 1948, on reference to which 
the tenant could be left under no possible misapprehension as 
to the purport and meaning of the notice, the requirements of 
8. 24 (5) (b) of the statute (as added by s. 10 of the Tenancy 
Amendment Act, 1950) had been complied with. (Hitch v. 
Ayers, (1951) 7 M.C.D. 252, distinguished.) Howes v. Salter. 
(Auckland. October 25, 1951. Kealy, 8.M.) 

Possession-Notice to QuitExpiry of Contractual Tenancy- 
Notice given by Lessor of Intention to bring Action for Possession 
after Expiry of Tenancy-Tenants holding over and paying Rent- 
Notice to Quit not required before Commencement of Action- 
” Deemed “-Tenancy Act, 1948, ss. 23, 43 (2). The lessees’ 
tenancy under a lease of shop premises was due to expire on 
May 19, 1951. On April 26, 1951, the lessor wrote to the lessees 
expressing his intention to bring an action for possession after 
date of the expiry of the tenancy if the.lessees failed to give up 
possession on that date. After the expiry of the tenancy, the 
lessees continued in possession, and rent was received by the 
lessor. In dismissing an action for possession, the learned 
Magistrate held that a notice to quit was necessary to determine 
the defendants’ statutory tenancy, the lessor’s letter being 
merely an intimation of the lessor’s intention to take proceedings. 
On appeal from that determination, Held, 1. That, upon the 
termination of the lease by effluxion of time, the continued 
possession by the lessees and acceptance of rent by the lessor 
did not constitute a new tenancy ; and, consequently, no notice 
to quit was required, as the contractual tenancy was at an end ; 
and the letter sent to the lessees by the lessor on April 26, 1951, 
was sufficient notice of his intention to sue for possession within 
8. 23 of the Tenancy Act, 1948. (Morrison v. Jacobs, [1945] 
2 All E.R. 430, followed.) (Card v. Bilderbeck, [1951] N.Z.L.R. 
296, and Loughnan v. Jamieson, [1928] N.Z.L.R. 298, distin- 
guished.) (Cameron v. TIke King, 119481 N.Z.L.R. 813, referred 
to.) 2. That s. 43 (2) of the Tenancy Act, 1948, does not create 
a statutory tenancy, as it deals with tenancies which have 
actually expired, either by effluxion of time or upon notice; 
it purports to do no more than attach incidents to the continued 
possession by assuming a tenancy which has ceased to exist. 
(Muller v. Daly&y and Co., Ltd., (1909) 9 C.L.R. 693, and The 
Queen P. NorfoZk County Council, (1891) 60 L.J.Q.B. 379, applied.) 
The appeal was allowed and the case was referred back to the 
Magistrate for a determination of those matters which s. 24 and 
the following sections of the Tenancy Act, 1948, make relevant 
to the claim for possession. Searle v. Purnell and Another. 
(S.C. Christchurch. December 14, 1951. Northcroft, J.) 

TRANSPORT. 
Offences-Disqualification of Intoxicated Motor Driver-Upon 

First Conviction Existing Licence to be cancelleh-Disqualification 
extending to All Kinds of Motor-drivers’ Licences--” Any licence ” 
-Transport Act, 1949, s. 41. Upon the first conviction of a 
person for being in a state of intoxication while in charge of a 
motor-vehicle on a public road, the Court must, in terms of s. 41 
of the Transport Act, 1949, unless for special reasons it thinks fit 
to order otherwise, cancel any existing licence held by him and 
disqualify him from obtaining any kind of motor-drivers’ licence 
for a period of one year from the date of the conviction. (Reedy 
v. Brown, [1951] N.Z.L.R. 1040, referred to.) (Police v. 
Macassey, (1950) 6 M.C.D. 330, overruled.) (Burrows v. Hall, 
(1950) 66 T.L.R. 1102, mentioned.) Rimmer v. Bellingham. 
(S.C. Auckland. December 19, 1951. Finlay, J.) 

Offences-Negligent Driving causing Bodily Injury-Collision 
occurring on Clear Road--Defendant tuTning into Sun-Blinding 
cau&ng Swerve into Approaching Vehicle--Effect of Sun’s 
Bay’s foreseeable-No Precautionary Measures taken-Defendant 
NegligentTransport Act, 1949, s. 39 (I)-Transport Amendment 

Act, 1950, 8. 17. A motor-car, while going along a road with a 
bitumen surface 27 ft. wide, struck a motor-truck in which M. 
was a passenger. Both vehicles were being driven at a reason- 
able speed, and each had been travelling, for some distance 
before the collision, on its correct side of the centre line of the 
roadway. The point of impact was between 200 ft. and 250 ft. 
from an easy right-hand bend around which the defendant 
had come. For the last 50 yards before the impact, the de- 
fendant drove directly into the early morning sun. The 
defendant said that, when he turned directly into the sun before 
the impact, he was completely blinded and the sudden swerve 
from his course caused the collision. The defendant was 
charged with negligent driving causing bodily injury to the 
driver of the truck and to the passenger in it. Held, 1. That 
the defendant should have seen the approaching truck when 
he rounded the bend at a distance of 150ft. from the point 
where the defendant would have turned into the sun, and the 
distance could have been further, owing to the bend’s being a 
gradual one. 2. That the effect of the rays of the sun on the 
defendant was not an unforeseeable incident, and he took no 
precautionary measures, did not reduce speed, and did not 
prepare himself for the emergency which he knew, or should 
have known, was approaching. (Billy Higgs and Sons, Ltd. v. 
Baddeley, [1950] N.Z.L.R. 605, distinguished.) 3. That the 
defendant was negligent in taking no such precautionary 
measures, and in not having seen the approaching vehicle as 
he rounded the bend and before he was adversely affected by 
the sun, and in continuing his course when he was so affected. 
4. That the accident was, accordingly, not an inevitable one, 
and the prosecution had presented a prima facie case, which 
the defendant had not satisfactorily answered; and, conse- 
quently, the defence of mens rea failed. (Police v. Shannon, 
(1950) 45 M.C.R. 136, applied.) Police v. Jazzes. (Auckland. 
September 7, 1951. Wily, S.M.) 

TRUSTS AND TRUSTEES. 
Resulting Trust-Money handed by Daughter to Father to assist 

Him in purchasitig Land-Title to Land taken in Father’s Name- 
Land sold and Proceeds retained by Father-Transaction not Gift 
or Loan but Resulting Trust in Daughter’s Favour. In 1947, the 
plaintiff, J., gave his daughter M., the defendant, a wedding 
present of 2500. J. later purchased a poultry farm. It was 
arranged that he should provide the purchase-money and M.‘s 
husband should work the farm, and they entered into a partner- 
ship agreement whereby they should shsre the net profits equally. 
M. was not a party to the agreement, though she knew of it. 
She handed f450 of her own money to J., who accepted it. 
The title to the property was taken in J.‘s name, as was the title 
to an adjoining property, for the later purchase of which J. 
used the zE450. The poultry farm was not a success, and finally 
J. sold both properties and collected the whole of the sale moneys. 
J. refused to give the f450 back to M. She sued J. for its 
recovery as money lent. She obtained judgment against him 
in the Magistrates’ Court as money handed over by M. to J. 
in such circumstances that J. ought to pay such moneys to M. 
On appeal from that determination, Held, 1. That the matter 
was not one of gift in the ordinary sense, but was a resulting 
trust arising by operation of law by one person providing the 
purchase-money, or part of the purchase-money, and the title 
being taken in the name of another. (Dyer v. Dyer, (1788) 
2 cox 92 ; 30 E.R. 42, followed.) 2. That, on the basis of a 
resulting trust, it was unnecessary to decide whether there was 
undue influence arising from the relationship of father and 
daughter, (AUcard v. Skinner, (1887) 36 Ch.D. 145, distin- 
guished.) Jones v. Parkinson. (S.C. Auckland. November 7, 
1951. Fell, J.) 

WAGES PROTECTION AND CONTRACTORS’ LIENS. 
Practice - Commencement of Proceedings - Proceedings in 

Supreme Court by way of Writ of Surnmolzs-Irregularity in 
Procedure if Otherwise begun-Amendment allowed-“ Action “- 
Wages Protection and Contractors’ Liens Act, 1939, ss. 34 (l), 
35 (l), 36-Judicature Act, 1908, s. S-Code of Civil Procedure, 
RR. 1, 271, 599. Under s. 34 (1) of the Wages Protection and 
Contractors’ Liens Act, 1939, the appropriate Court is left to 
decide how an action claiming a declaration as to a lien or charge 
can be most conveniently brought according to its own rules 
and procedure. In relation to the Supreme Court, the pro- 
cedure is governed by s. 2 of the Judicature Act, 1908, which 
defines “ action ” as meaning “ a civil proceeding commenced 
by writ or in such other manner as may be prescribed by rules 
of Court.” The proper procedure in the Supreme Court by any 
person claiming in the Supreme Court a declaration that he is 
entitled to a lien or charge under the Wages Protection and Con- 
tractors’ Liens Act, 1939, is by way of writ of summons, as no 
new rules have been made presoribing the procedure to be adopted 



February 5, 1952 NEW ZEALAND LAW JOURNAL 

in the case of actions under that statute. Where proceedings 
have been commenced by a summons and statement of claim, 
and not by a writ of summons, there has been an irregularity in 
procedure, and the defendant is not prejudiced if an amendment 
is made by the Court under R. 599 of the Code of Civil Procedure 
so as to treat the proceedings as if initiated by writ of summons. 
(Palmerston North City Corporation v. Manawatu-Oroua Electric- 
power Board, [1934] N.Z.L.R. 1100, and Kaikoura County v. 
Boyd, [1949] N.Z.L.R. 233, applied.) (Stepney Borough Council 
v. John Walker and Sons, Ltd., (1934) 103 L.J.K.B. 380, distin- 
guished.) Stringer and Another v. Ruddenklau. (S.C. Dunedin. 
December 17, 1951. North, J.) 

WILL. 
Construction-Direction to divide Residuary Estate “ in equal 

sha.res between my sister B. and between the children of my deceased 
sister E. living at the date of my death in equal shares “-First- 
named Sister taking Half-share in Residuary Estate. The test- 
ator, by his will, gave the following direction : “ Upon the death 
01 remarriage of my said wife I direct my trustees to divide my 
estate in equal shares between my sister Bertha Fittall of Rich- 
mond and between the children of my deceased sister Ellen 
Jefferies living at the date of my death in equal shares I hereby 
declare that in the event of the said Bertha Fittall predeceasing 
me leaving issue at the date of my death then such issue if only 
one then solely and if more than one then in equal shares shall 
take the share which his or their parent would have taken under 
this my will.” The sister, Bertha Fittall, had survived the 
testator, but had since died. The other sister left five children. 
Upon originating summons asking whether, on the death OP re- 
marriage of the tostator’s widow, the est’ate of Bertha Fittall 
took one equal half-share or only one-sixth of the capital of the 
estate, Held, That the est&te of Bertha Fittall took a half- 
share in the residuary estate of the testator. (Burke v. Burke, 
(1899) 18 N.Z.L.R. 216, Re Daniel, Jones v. Michael, [1945] 
2 All E.R. 101, and Re Jeeves, Morris-Williams v. Haylett, [1948] 
2 All E.R. 961, referred to.) In re Sutton (deceased), Fittall and 
Another v. Public Tmcstee and Oters. (S.C. Nelson. Decem- 
ber 6, 1951. Hutchison, J.) 

Construction-Restraint on AlienatiowBequest to Son of Half- 
share in Income of Residue “ without power of alienation or antici- 
pation “-Proviso that Son’s Share in Capital of Residue should 
not during His Lifetime pass by Bankruptcy or be taken in Exe- 
cutio+Such Share vested without Restriction as to Voluntary 
Alienatio+No Clear Expression of Intention as to Trustees 
holding Capital of Son’s Sh,are-Son entitled to Transfer thereof- 
Property Law Act, 1908, s. 24. A testator by his will directed 
his trustee to sell his estate and invest the proceeds, with power 

From the broadest point 
The Ultimate Justification of view I find that the 

of Law relationship between law and 
ethics is most significantly 

attested in the fact that Courts of law exist for the ad- 
ministration of justice and that justice is one of the 
cardinal virtues of moral philosophy. But, you will 
say, the justice of the law Court,s is a very different thing 
from the ideal virtue of Aristotle’s ethics. That is 
true, and yet I maintain that the ultimate just)ifica.tion 
of the law is to be found, and can only be found, in moral 
considerations. You will have noticed that all our 
early writers on law seek to justify its precepts as based 
either on divine revelation or on the moral and rational 
nature of man. Let me commend you to rea,d the first 
title of Stair’s Institutions of the Luw qf Scotland, wherein 
he treats of the common principles of law, if you wish to 
see the lofty claims which the fat’her of Scats law made 
for his science. No doubt there is a prosaic school 
which has sought to explain all laws as the product 
solely of expedience and utility, but I have always found 
their doctrine as unconvincmg as it is uninspiring. 
The truth is that in the ultimate analysis the basis of the 
law is ethical, at first perhaps dimly perceived and 
concealed under much that is irrelevant, but increasingly 
realized as civilization advances and becomes self- 
conscious. I have instanced already the profession 
which, by the inscription over their doors, our Courts 
make to the world that they are temples of justice, a 

to postpone conversion and to hold the residue of his estate: 
“ UPON TRUST during the life of my said wife to pay one half 
of the income arising therefrom to my said wife for her sole and 
separate use and benefit and to pay the other half of such income 
equally to my son and daughter . . . without power of 
alienation 01 anticipation And from and after the death of my 
said wife I DIRECT my said trustees to divide my said residuary 
estate equally between my daughter . . . and my son . . . 
PROVIDED ALWAYS AND I Do HEREBY DECLARE that as to the 
half share of my said son in my said residuary estate the same 
01 any other property given to him by this my will shall not 
during his lifetime pass by bankruptcy OP be liable to be seized 
sold attached or taken in execution by process of law.” The 
testator’s widow and his son and daughter survived him. On 
the death of the widow, the son asked that his share in the 
testator’s residuary estate be transferred to him. On origin- 
ating summons for the interpretation of the testator’s will, the 
Court was asked to determine whether the bequest to the son 
conferred upon him, from and after the death of the testator’s 
widow, the right to require the capital of such bequest to be 
paid to him during his lifetime. It was admitted that, but for 
s. 24 of the Property Law Act, 1908, the proviso in the will as 
to the son’s share would have no effect. Held, 1. That effect 
must be given to the difference in the w0rdin.g of the income 
clause (“ without power of alienation and antxipation”) from 
the wording of the proviso relating to the son’s share in the 
residue (“ shall not during his lifetime pass by bankruptcy or 
be liable to be seized sold attached 01 taken in execution by 
process of law “), evidently taken from the last words of S. 24 
(1) of the Property Law Act, 1908. 2. That the son’s share was 
vested, and that the omission of any restriction as to alienation 
or anticipation entitled him to receive his share. 3. That, 
even if there had been a restraint on anticipation, the words of 
the rest of the proviso did not show an intention that only the 
income should be paid to the son and the capital retained during 
his life, as the testator had made it clear that the son was en- 
titled to sell or transfer the capital voluntarily, and he did not 
use clear words that the trustee had to hold the capital fund. 
4. That, accordingly, the son was entitled to require the capital 
of his bequest to be paid to him by the trustee during the son’s 
lifetime. (1n re Wilson, Wilson v. W&on, [I9341 N.Z.L.R. 49. 
followed.) (Kidd v. Davies, [1920] N.Z.L.R. 486, and Newberry 
v. Commissioner of Stamp Duties, Cl9381 N.Z.L.R. 780, referred 
to.) In me Shipherd (deceased), Guardian Trust and Executors 
Co. of New Zealand, Ltd. v. Sma2e.s and Another. (S.C. Auckland. 
November 12, 1951. Fell, J.) 

Extended Meaning of “ Widowhood ” in Testamentary Gifts. 
95 Solicitors’ Journal, 738. 

conception which the law shares with moral philosophy ; 
but the coincidence of their vocabulary goes much further 
than this, for they share also such words of fundamental 
ethical significance as “ right ” and “ wrong,” which are 
as often on the lips of the lawyer as they are on those of 
the moral philosopher. The appeal of law is in the last 
resort to the conscience of mankind, and to commend 
itself to our conscience the law must be righteous and 
just. When Justinian, at the outset of his Institutes, 
proclaimed that the precepts of the law were these-to 
live honest.ly, to injure no one, and to give every man 
his due-he used the language of ethics in order to state 
the true aim of the great system of law which he formu- 
lated and which still provides the rules of conduct for a 
great portion of the human race. (Rt. Hon. Lord 
Macmillan, “ Law and Ethics?” from Law and Other 
Things.) 

These, then are those faults which expose 
The Judge a man to t,he danger of smiting contrary to 

the law : a Judge must be clear from the 
spirit of party, independent of all favour, well inclined to 
the popular institutions of his country : firm in apply- 
ing the rule, merciful in making the exception : patient, 
guarded in his speech, gentle, and courteous to all. Add 
his learning, his labour, his experience, his probity, his 
practised and acute faculties, and t,his man is the light 
of the world, who adorns human life, and gives security 
to that life which he adorns. (Sydney Smith, The 
Judge that Smites Contrary to The Law (1824).) 



24 NEW ZEALAND LAW JOURNAL February 5, 1952 
-.____.----- I 

THE PROPERTY LAW AMENDMENT ACT, 1951. 
By THE HON. H. G. R. MASON, K.C., M.P. - 

Three leading ideas determine the scope and frame- 
work of this Act-to correlate the contents of the 
Property Law Act, 1908, and the Land Transfer Act, 
1915, better than is done by the present sections of those 
Acts, to rewrite parts of the Property Law Act in closer 
conformity with more modern English counterparts as 
appearing in the English Law of Property Act, 1925, 
and to make some few but quite important changes in 
the law. The Act is therefore most easily discussed 
under these three headings. Interest attaches to all 
three, and the last naturally calls for the close attention 
of all conveyancers. But it was the first-mentioned 
element-correlation-that was the primary purpose 
of the Act. 

CORRELATION BETWEEN LAND TRANSFER AND PROPERTY 
LAW ACTS. 

For some years now a desire has been expressed by 
the legal profession for better correlation between the 
Land Transfer Act and the Property Law Act. Does 
a particular section in the Property Law Act apply to 
land under t,he Land Transfer Act, or only to other land ‘1 
Why is a section in the Property Law Act repeated in 
the Land Transfer Act if this does not mean t’hat the 
sections of the Property Law Act cannot govern land 
under the Land Transfer Act ? Why should implied 
covenants in a lease under the Land Transfer Act be 
completely different from those in a deed of lease ? 
And so one might go on. 

Jt is clear that the two Acts might be redrawn so as 
to simplify the ascertainment of the law comprised in 
them. Drafts were accordingly prepared by the late 
Mr. S. I. Goodall at the request of the Law Revision 
Committee as long ago as 1939. The war soon after- 
wards made it impossible to examine them. Some 
time after the close of the war, the matter was taken up 
again, and a committee was appointed to examine the 
drafts. But a committee of the necessary ability to deal 
with so burdensome a task was not easy to get together, 
and no appreciable progress was made. It became clear 
that hope of making progress lay in dealing merely with 
specific amendmems, and that the disposal of these 
would most quickly lead to a compilation. This is 
the plan followed in the recent Amendment Act. Many 
of the sections of it, therefore, simply declare whether or 
not a certain section of the Property Law Act applies 
to land under the Land Transfer Act, and repeal a 
corresponding section of the Land Transfer Act where 
there is duplication. Section 8, part of s. 9, and ss. 
13, 14, 18, 19, 21, 22, 24, 25, 31, and 33, and part of 
s. 38 are in this category. 

In a second category are sections which have a similar 
operation to that of the first, but in these there is the 
necessity of making some adjustment of terminology t’o 
enable the section of the Property Law Act to be under- 
stood in relation to the forms or procedure of the Land 
Transfer Act. Sections 10, 12, 20, 23, 27, 28, 29, 30, 
and 35 and part of s. 38 are of this sort. 

It will thus be seen that a very large proportion of the 
sections of the Act is devoted to this attempt to secure 
better correlation. The general scheme they follow is 
to confine principles of general law to the Property Law 
Act and to leave in the Land Transfer Act any provision 

peculiar to the forms and operations of the system which 
that statute establishes, as contrasted with principles of 
law common to property generally. This closely follows 
work which has been done in New South Wales. It may 
be questioned whether this process has been taken far 
enough, and whether some incompleteness has not been 
left. But an immense amount of discussion has atten- 
ded such changes as have been made, and the attempt to 
take the process further would have greatly delayed, 
and perhaps completely defeated, the passage of the 
recent Bill. 

CONFORMING TO ENGLISH CHANGES. 

This purpose of correlation is not absent from the 
remaining sections, but new purposes now come in. 

The English Law of Property Act, 1925, has sections 
which rewrite old law in modern form, with (at most) 
a slight change of substance, t’hough sometimes wit,h 
simplification. Sections of a third category in our Act 
now under discussion take advantage of such English 
sections. 

Section 5 deals with the rule in Shelley’s Case, (1581) 
1 Co. Rep. 93 b ; 76 E.R. 266, and with the double- 
possibility doctrine. These were abolished by the 
Conveyancing Ordinance. But a question has been 
raised as to the efficacy of Sir William Martin’s draft, 
which was in the same terms as the sections now appear- 
ing in the Property Law Act, 1908. It seems rat,her 
futile to have sect,ions giving rise t’o argument as to 
whet,her or not rules were effectually abolished over a 
century ago. The rules have since been abolished in 
England in words the efficacy of which is undisputed. 
Our present amending Act, in s. 5, repeals Sir William 
Mart,in’s sections which now are embodied in the prin- 
cipal Act, a,s having fulfilled their purpose ; but, before 
doing so, it recites the English sections and says that 
Sir William Martin’s draft always had the same meaning 
as the English wording. It is to be hoped that the 
result is to secure, not merely that these old rules are 
quite dead, but also that the corpses are buried out of 
sight and may be forgotten. 

The same section repeals sections in the principal Act 
asserting sundry rights or powers of married women in 
relation to property which seem long ago to have become 
unnecessary by reason of more general laws removing 
disability fsom married women. 

Some other provisions of the main Act appear to have 
become surplusage, and they have not been repealed by 
the present Amendment Act. In particular, in three 
short sentences the Conveyancing Ordinance did away 
with uses in our system. The Property Law Consoli- 
dation Act, 1905, repealed the Statute of Uses in its 
application to New Zealand, but still carried forward 
Sir William Martin’s words, which now appear in the 
1908 Act. At least some of these thereby became 
surplusage. Another curious oversight to find as late 
as 1908 is the reference in s. 101 and s. 102 to the marriage 
of a woman as revoking her power of attorney. This 
anachronism is corrected by s. 38 of the new Amendment 
Act. 

English legislation relating to accumulations, the 
benefit and burden of covenants relating to land, and the 
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enforceability of a covenant made by a man with him- 
self and another or others is adopted in ss. 7, 9, and 11, 
with slight verbal adjustment derived from New South 
Wales. At present, we have to refer to English legis- 
lation of 1800 (the Thellusson Act) for the main rules on 
accumulations. On compilation, we shall have the 
convenience of seeing all the law in our own statute. 
The new draft of s. 32 (inserted by s. 7 of the Amendment 
Act), .by following a New South Wales form which, 
while using the same phrasing, eliminates unnecessary 
repetition, is more concise than the English version. 
The new s. 32~ (a qualification of restriction on accumu- 
lation) is an English form. 

The English sections which have been adopted in s. 9 
are chiefly notable for the provision in subs. 2 of the new 
a. 47B relating to the burden of covenant,s relating to 
land : 

This section extends to ES covenant to do some act relating 
to the lend, notwithstanding that the subject-matter may 
not be in existence when the covenant is made. 

And in this and the preceding new section relating to 
the benefit of such covenants the concluding subsection 
in each instance appears to give better remedy for the 
enforcement of restrictive covenants-a matter which 
will later be reverted to. In s. 11, the burden of all 
implied covenants is made joint and several, following 
a New South Wales precedent and superseding a pro- 
vision which applied only in mortgages. The right of a 
purchaser of a reversion to enforce a condition for re- 
entry or forfeiture (s. 36) ; a restriction on the rule 
against perpetuities (s. 41) ; and the law as to convey- 
ances in fraud of creditors and as to voluntary alienation 
with intent to defraud a subsequent purchaser (s. 43)- 
which last, supersedes the well-known Statute of Eliza- 
beth and the subsequent case law thereon-are all dealt 
with in terms taken from the English Act which has been 
mentioned. 

In all the sections under this third category, it may be 
said that changes of substance are on the whole not far- 
reaching, and that the changes, whether of substance or 
of form, tend to simplify our law and to bring it into 
line with that of England, with the well-known conveni- 
ence attendant upon that circumstance. 

CHANGES OF SUBSTANCE. 

In a fourth category, we come to sections whose 
primary purpose is a more significant change in t,he law. 
Section 6 provides that a contingent or future gift of 
property carries the intermediate income unless other- 
wise disposed of. This draft owes much to New South 
Wales. The corresponding English form goes no 
further than the first subsection, dealing with gifts 
under wills, and contains expressions which give 
emphasis to the rule in relation to real property in a 
manner which is a little puzzling until one remembers 
that the provision is less required in relation to person- 
alty, the presumption in that case being different. 
But the New South Wales adaptation which is followed, 
dealing with all property in general terms and forgetting 
past differences, seems simple and sufficient, as the 
addition of the second subsection from the same source 
extending to all classes of instruments other than wills 
appears convenient. It was held in In re Rake, 
Xyerman v. Stansfield, [1929] 1 Ch. 716, that the English 
section did not apply to a pecuniary legacy ; and in 
our section the words “ pecuniary or demonstrative 
legacy ” are inserted, and differentiate it from both 
the English and the New South Wales prototypes. 

The same section of our Amendment Act enacts an 
English form, giving all married infants power to give 
valid receipts for income, and two forms from New South 
Wales, giving an arbitrary interpretation to such ex- 
pressions occuring in instruments as “ heir,” “ next-of- 
kin,” “ heir of the body,” and other like expressions. 
Legislation has so altered the operation of such ex- 
pressions that it is hardly likely that a person, or at least 
an unlearned person, using them would have an intention 
in any way according with their present effect. It is 
well, therefore, to impose on them a presumptive meaning 
more in accord with the probable intention-as is here 
done. 

In s. 16, the root of title is reduced to thirty years- 
There are those of us who can remember the time when 
such a provision would have saved enormous labour ; 
but to-day, with the Land Transfer system universal, 
or on the verge of becoming so, its utility will probably 
be confined to sometimes disposing more readily of 
requisitions on limited certificates of title issued com- 
pulsorily under the Land Transfer (Compulsory Regist- 
ration of Titles) Act, 1924. The provision as to rights. 
of vendor and purchaser respecting limited certificates. 
ot title set forth in s. 17 merely expresses t)he existing 
conveyancing practice. 

The legal profession has found the Public Trustee 
very diffident in undertaking the responsibility of actming 
on behalf of mortgagees who are dead, cannot be found, 
or are otherwise unavailable. In l;ew South Wales, 
the Court undertakes t)his responsibility, and, following 
a suggest,ion from the representatives of the Sew Zealand 
Law Society, that’ arrangement is followed in t’he present 
Amendment Act : s. 26. By s. 32, different propert’ies 
in single or collateral securities may be sold or leased 
together, in one lot ; and, following an English form, 
the mortgagee’s receipt for money is made sufficient. 

The same s. 32 includes what is perhaps the most 
interesting change made by the Act. It provides that 
purchasers of equities of redemption become personally 
liable to mortgagees ; and separate deeds of covenant 
to that effect are abolished. The habit of requiring 
such deeds has become inveterate, and this provision 
will do away with that unnecessary work and expense. 

Leases are so generally drawn to meet individual 
ca,ses, with the covenants all consequently expressed, 
that implied covenants in them do not frequent’ly come 
under notice. But that is not a reason why they should 
be completely unsuitable. In s. 34, fhey are conse- 
quently rewritten in a form closer to that which a solicitor 
would probably employ and superseding a discrepancy 
between the forms implied in the Land Transfer Act 
and the Property Law Act. 

The registration of restrictive covenants under the 
Land Transfer Act has long been desired by solicitors. 
Fencing covenants are the only ones of this class which 
it has been permissible to register. Following on a 
reference to the Supreme Court in respect of a fencing . 
covenant and t’he Court’s decision that such covenants 
were not registrable, it was felt that so useful a con- 
venience could not be dispensed with ; and legislative 
provision was made for the fencing covenant. But 
covenants generally were still unprovided for. This 
long-needed change is effected in s. 37. And the same 
section gives power to the Court to remove easements 
or restrictive covenants which lapse of time and changed 
circumstances have made obsolete. 
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Several changes in law relating to powers of attorney 
are made in s. 38. An attorney may now sign with his 
own name instead of with his principal’s-following a 
seventy-years-old English provision. The provisions 
of the principal Act might, at a casual reading, appear 
to apply to corporations, but it has been held that 
they do not. Consequently, a section (s. 103~) has been 
inserted to the effect that they shall so apply. Section 
100 has been rewritten in a form which owes much to a 
New South Wales precedent, embodies somewhat 
simpler expressions, and provides for the making of the 
statutory declaration of non-revocation by certain 
officers of a corporation where the donee of the power of 
attorney is a corporation, and furt’her provides that his 
declaration shall be sufficient proof of his authority to 
make the declaration on behalf of the corporation. 

Section 40 makes a small adjustment. At the time 
when s. 108 of the principal Act was originally drawn, 
“ public ” companies was an expression probably in- 
tended to include all companies. By striking out the 
word “ public,” doubt is removed as to whether divi- 
dends from private companies are apportionable. 

Estates tail are abolished by s. 42. They have never 
been popular in New Zealand, and are not now used. 
The question of what to do arose by reason of the English 
legislation of 1925 as to disentailing assurances being 
divergent from our older legislation. Should we retain 
our separate law, or amend to accord with England, in a 
field in which we had no actual subject-matter ? By 
this section-which owes much to a New South Wales 

precedent-existing estates tail are converted to fees 
simple ; and future limitations expressed in a manner 
which formerly denoted an estate tail will give a fee 
simple. All this is doubtless without practical signifi- 
cance to the practitioner ; but it will save teachers and 
students from troubling with what has become in our 
country a form so purely hypothetical. 

Changes in the implied covenants of mortgages are 
made by the Schedule to the Act. The mortgagor now 
covenants to pay rates and taxes, and, where the mort- 
gage is subject to a prior charge, appropriate additional 
covenants are implied. Incidentally, it may be ob- 
served that to introduce some of these changes two sub- 
sections of s. 64 of the principal Act had to be removed 
and inserted as part of s. 56-which is their proper place. 
This is done in s. 15 of the Amendment Act, and is far 
from being the only instance that comes under notice in 
which the existing arrangement of sections of the 
Property Law Act, 1908, cannot be praised. 

Following the usual practice where there is a change 
in the law relating to conveyancing, ample time is given 
for solicitors to make themselves acquainted with the 
Act, which is expressed to come into operation on 
January 1, 1953. The original draft provided that it 
should come imto operation one day earlier but affect 
deeds coming into operation on January 1, 1953, in 
order that the latter date might be .given to the consoli- 
dation Act which should follow, but a last-minute change 
has meant that the permanent Act cannot have its most 
convenient date. 

, 

THE JOINT FAMILY HOMES AMENDMENT ACT, 1951. 
By E. C. ADAMS, LL.M. 

In (1950) 26 NEW ZEALAND LAW JOURNAL, 333, I 
endeavoured to outline and explain the provisions of 
the Joint Family Homes Act, 1950, which, as antici- 
pated, has proved one of the most popular Acts passed 
in recent years by the New Zealand Parliament. Up 
to the year ending December 31, 1951, no less than 
3,975 applications by married home-owners had been 
received and approved by the various District Land 
Registrars throughout New Zealand. In fact, so 
fashionable has become the settling of homes under the 
Joint Family Homes Act that two spinster sisters 
residing in a district, which I shall forbear from naming, 
have expressed great indignation because the Act does 
not permit them to settle their jointly-owned home ! 

NOVEL NATURE OF PRINCIPAL ACT. 

The Act broke new ground, although in draftsmanship 
and procedure it was modelled on Part I of the Family 
Protection Act, 1908, which, however, had become 
almost obsolete. So far as I am aware, there is nothing 
in any other jurisdiction resembling our Joint Family 
Homes Act. Since it is of such a novel nature, it was 
only to be expected that the Act would require amending 
from time to time. The Joint Family Homes Amend- 
ment Act, 1951, contains several important amendments 
to the principal Act, and clarifies certain points which 
<otherwise might have led to litigation. 

AMBIT OF ACT EXTENDED. 

The principal Act provided that a husband and wife 
or either of them might settle land the value of which 
did not exceed sE4,OOO as a joint family home if they 
resided and had their home in a dwellinghouse on the 
land, if the dwellinghouse and land were used exclusively 
for residential purposes and were not used by any person 
for business purposes or occupied by any person who 
paid rent to the husband or wife. The limit of 54,000 
in value was found in practice to be too low. If  the 
exist’ing valuat,ion (probably made when the sale of 
homes was controlled by the Land Sales Act) approached 
within ;E! ,000 or $1,500 of %4,000, the expenses of a 
special valuation had usually to be met. Moreover, on 
present-day values, many homes were found to be worth 
more than $4,000. Accordingly, the limit of value has 
been increased by s. 3 of the Amendment Act from 
;E4,000 to ~5,000. 

METHOD OF VALUING LEASEHOLD ESTATES. 

The principal ,4ct did not limit settlements to freehold 
land. Leasehold land, for example, could also be 
settled. But the Act was silent as to whether the 
maximum value which could be settled was the capital 
value of the land or the value of the lesse’s interest 
therein. Section 4 of the Amendment Act clarifies the 
point by providing that, if the lessee settlor has an option 
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to purchase, or has agreed to purchase, the land, the 
leasehold.estate is to be valued as if it were an estate in 
fee simple, but that in other cases it is to be valued as a 
leasehold estate only. The basis of valuation of lease- 
hold estates is therefore put on the same basis as under 
the Death Duties Act, 1921, for death-duty and gift-duty 
purposes. 

HOME NEED NOT BE USED EXCLUSIVELY 11’0~ 
RESIDENTIAL PURPOSES. 

But the main hardship in practice was found to be the 
requisite that the land had to be used exclusively (which 
is a very strong word) for residential purposes, and not 
used by any person for business purposes or occupied by 
any person who paid rent to the husband or wife. Thus 
there could be no settlement if a garage on the land was 
let even for only a few shillings per week, or if a child 
or other relative was boarded for a nominal sum. 
Section 3 of the Amendment Act gives much greater 
elasticity. Since December 1, 1951, a home may be 
settled if the dwellinghouse and land are used exclusively 
or principally as a home for t’he husband and wife and 
such of the members of the household as for the time 
being reside in the home. 

AN ADDITIONAL INTEREST IN LAND AUTOMATICALLY 
SETTLED. 

As previously pointed out, a leasehold estate could be 
settled, but the principal Act did not make any provision 
for impressing with the effect of the sett,lement any 
other lease which might be granted t’o t’he joint home- 
owners, or the fee simple if it was a,fterwards acquired 
by them. Presumably, in such cases a new application 
under the Act was necessary. The posit’ion hereunder 
is now much simpler and more satisfactory, for s. 6 of 
the Amendment Act comprehensively provides that, 
where the persons or the survivor on whom a joint 
family home is settled acquire an additional, new, 
substituted, or different registered estate or interest in 
the land settled, the Registrar shall thereupon, without 
payment of any fee, register the Joint Family Home 
Cert,ificate in respect of that estate or interest. The 
section expressly provides that all the provisions of the 
principal Act shall apply to that estate or interest as if 
it had been settled as a joint family home by the settlor 

settlors specified in t’he Joint Family Home 
grtificate. 

RESIDENCES UNDER MINING ACT MAY BE SETTLED. 
In my article ( (1950) 26 NEW ZEALAND LAW JOURNAL, 

333) I pointed out that, although a leasehold as well as 
a freehold estate could be settled under the Act, no pro- 
vision had been made for settling a family home held as 
a mining privilege under the Mining Act, 1926. This 
omission has now been rectified, for ss. 2 and 7 authorize 
the registration as joint family homes of residence sites 
held under the Mining Act,, 1926. The intending 
settlor makes application to the Mining Registrar in 
the usual form. 

ADVERTISING OF APPLICATIONS NOW OPTIONAL. 
As a joint family home is, to the extent of $2,000, 

protected from creditors, obviously it was only just that 
creditors of the would-be settlor should have a say as to 
whether or not the home should be settled under the Act. 
Accordingly, it was mandatory for all applications to be 
advertised in a newspaper circulating in the district. 
The creditors had three months in which to lodge a 
caqeat against the application. As, however, the Act 
was intended for the benefit of home-owners who were 

residing in the matrimonial home, it also was desirable 
that expenses should be reduced to an absolute minimum. 
As many objected to the cost of an advertisement, the 
Amendment Act now makes advertising optional. I f  
advertising is dispensed with, the Joint Family Home 
Certificate will issue on the same date on which the 
application is accepted by the Registrar. It will not be 
necessary to wait for three mont’hs after the date of the 
advertisement, which has been the position heretofore, 
and which will still prevail if the application is advertised 
in future cases at the request of the applicant. But, 
where the application is not advertised, it is provided 
by s. 9 of the Amendment Act that, if the settlor is 
adjudicated a bankrupt under the Bankruptcy Act, 1908, 
within two years after the date of the registration, of the 
Joint Family Home Certificate, the settlement shall be 
void as against the assignee in bankruptcy. Thus, 
where the application is not advertised, protection from 
the claims of creditors is not achieved until two years 
after the settlement of the home. It may reasonably 
be anticipated that in future most applicants who are 
engaged in private business will have their applications 
advertised, but that the majority of other applicants 
will not. It is to be pointed out that, since the coming 
into operation of the Amendment Act, applications will 
not be advertised u,nleas the applicant so requests in 
writing and pays the pres-ribed advertising fee. 

SETTLEMENTS OF MORTGAGED LAND. 

There was in the principal Act’ more than one casus 
omissus with respert to land which was mortgaged. 
These were noticed by pract,ising practitioners and 
brought to the attent’ion of the Government by the New 
Zealand Law Society. The effect of the Amendment 
Act in supplying these omissions is to make the principal 
Act harmonize more with general conveyancing prin- 
ciples, which have stood the test of time. 

BOTH SPOUSES BECOME JOINTLY AND SEVERALLY LIABLE 
FOR MORTGAGE. 

Many of the homes which are settled are owned by 
only one of the spouses. The effect of the settlement 
is to vest the land in both spouses as joint tenants, and 
thus to make a gift of one-half to the spouse who’ before 
had no share in the land. In such cases, the vesting 
on t*he registration of the Joint Family Home Certificate 
is more in the nature of a transmission than in tha,t of 
a transfer. It is true that, by s. 88 of the Land Transfer 
Act, 1915, a covenant is implied in every transfer of land 
subject to a mortgage that the transferee will at the 
proper times make all payments becoming due under the 
mortgage and will keep the transferor indemnified in 
respect of all such payments and in respect of all 
liability on account of the future observance and perfor- 
mance of the covenants and conditions express or 
implied to be observed and performed by the transferor ;, 
but, as a se‘ttlement under the Joint Family Homes Act 
is not a transfer, this section presumably would not 
apply to a settlement under that Act. It was held in 
Ramsay v. Brown and Webb, [19X?] G.L.R. ‘71, that the 
transferee of a mortgaged property is not personally 
liable to the mortgagee for the mortgage debt unless he 
becomes so by express contract. (On the coming into 
operation of the Property Law Amendment Act, 1951, 
the rule in Ramsay’s case, [1922] G.L.R. 71, will be 
abrogated.) Ever since this case, it has become almost 
the universal practice in New Zealand for a mortgage to 
contain a covenant by the mortgagor to obtain a deed 
of covenant with the mortgagee from a transferee of the 
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mortgaged property that he (the transferee) will duly 
and punctually pay to the mortgagee all moneys secured 
by the mortgage and perform and observe all covenants, 
conditions, and agreements express or implied in the 
mortgage. (On the coming into operation of the 
Property Law Amendment Act, 1951, these deeds of 
covenant will be obsolete, and an expensive and hideous 
excrescence on our conveyancing system will have been 
removed.) But these deeds of covenant did not con- 
template a settlement under the Joint Family Homes 
Act. I f  the mortgagor of land subsequently registered 
as a joint family home should die before the other spouse, 
apparently under the principal Act the estate of the 
mortgagor against which the mortgagee would have 
recourse under the personal covenant of the mort’gagor 
would be reduced by the value of the joint family home, 
which would not form pa,rt of the estate of the mortgagor, 
the whole of t’he property having become vested in the 
surviving spouse. It was highly probable, therefore, 
that, if the principal Act had not been amended, mort- 
gages would soon be amended to provide for the exemuion 
of deeds of covenant,s from both spouses whenever 
application was made for the issue of a Joint Family 
Home Certificate, and the land was in the name of one 
spouse only. This would have added t’o the expense of 
settling a home under the Act. Accordingly, s. 8 of 
the Amendment Act provides that, where a settlement 
is made by only one of the spouses, and the land is mort- 
gaged, the other spouse must consent to the settlement, 
and will thereupon, on t’he settlement of the home, 
become jointly and severally liable with the settlor for 
the liabilit’ies of the set,tlor under the mortgage, 

THE RULE IN CLAYTON'S CASE PROVIDED FOR. 

Moreover, on the passing of the Joint Family Homes 
Act, 1950, the ghost of Devaynes v. Noble, Clayton’s Case, 
(1816) 1 Mer. 529 ; 35 E.R. 767, 781, stalked the land 
once again to disturb the minds of mortgagees under 
mortgages securing future advances. As to the rule in 
Clayton’s Case, see 23 Halsbury’s Laws of England, 2nd 
Ed. 398. Every practitioner knows how in practice 
financial institutions protect themselves against the rule 
in Clayton’s Case. It was feared that, if the principal 
Act was not amended, any future advances under mort- 
gages securing future advances would become unsecured 
from the date a Joint Family Home Certificate was 
issued. Accordingly, s. 8 of the Amendment Act also 
provides in effect t,hat, where a mort*gage has been given 
before the settlement and secures future advances, all 
advames made after the settlement in accordance with 
the provision for future advances will stand charged on 
the land as fully and effectively as they would have been 
if the land had not been settled as a joint family home. 

CANCELI~ATION BY REGISTRAR. 

The principal Act had provided for cancellation of the 
Joint Family Home Certificate by the District Land 
Registrar in the following circumstances : 

(i) Where the land to which the certificate related 
had ceased to be used exclusively for residential purposes, 
and the husband and wife had both ceased to reside 
and have their home in a dwellinghouse or in any part 
of a dwellinghouse on the land, and it was unlikely they 
would again take up residence and make their home in’ a 
dwellinghouse or in any part of a dwellinghouse on the 
land, or that either of them would do so. 

(ii) Where, in the opinion of the District Land 

Registrar or Registrar of Deeds, the certificate should 
not have been issued. 

The conditions in para. (ii) remain the same, except 
that, in the case of a settled residence-site under the 
Mining Act, the Mining Registrar has the same powers of 
cancellation as the District Land Registrar. But 
para. (i) above has been materially modified in order to 
bring it into harmony with the widened definition of 
land which may be settled as a joint family home. 
The Registrar--i.e., the District Land Registrar or the 
Mining Registrar, as the case may be-may now cancel 
the registration under the Act where neither the husband 
nor the wife resides on the land or where the land has 
ceased to be used exclusively or principally as a home 
for the husband and wife or either of them and for such 
of the members of their, his, or her household (if any) 
as for the time being reside in the home. 

CANCELLATION AND VARIATION BY THE COURT. 

Under s. 11 of the principal Act, the Court had power 
to cancel registration of a joint family home in the event 
of the divorce or separation of the spouses. Section 11 
of the Amendment Act varies the class of cases in which 
a Court, Judge, or Magistrate may make an order in 
favour of the husband or wife for possession of a joint 
family home, for the cancellation of a Joint Family 
Home Certificate, or for the sale or lease of a joint 
family home and the disposition of the proceeds. This 
section allows such an order to be made where there has 
been an order for maintenance or guardianship as well 
as where there has been a decree or order for divorce, 
nullity of marriage, judicial separation, or separation, 
but not where there has been a decree for restitution of 
conjugal rights. The jurisdiction of Magistrates’ 
Courts under the section is restricted to making orders 
for possession in cases where no order in respect of the 
home has been made by the Supreme Court or any 
Judge thereof. 

SETTLEMENT OFMAORILAND. 
The position of Maori land as regards applications for 

the issue of a Joint Family Home Certificate has been 
clarified by s. 16 of the Amendment Act. It is enacted 
that no Maori land within the meaning of the Maori 
Land Act, 1931, shall be settled as a joint family home 
without the consent of the Maori Land Court, which 
Court shall take into account the interests of the settlor 
or settlors when it is considering an application for its 
consent. Where Maori land is settled as a joint family 
home with the consent of the Maori Land Court, nothing 
in the Maori Land Act, 1931, shall require the confir- 
mation of the settlement. 

Of course, European land (as defined in the Ma#ori 
Land Act, 1931) owned by a Maori is exactly on the same 
footing as European land owned by a European. Such 
land, if otherwise eligible, may be settled without the 
consent of, or confirmation by, the Maori Land Court. 

Section 16 of the Amendment Act further provides 
that, where Maori land is settled as a joint family home, 
the provisions of the Joint Family Homes Act, 1950, 
relating to the sale, transfer, mortgage, lease, or dis- 
position of the joint family home shall be subject to the 
provisions of the Maori Land Act, 1931. 

REFUND OF FEES. 
Section 15 of the Amendment Act is a useful machinery 

clause dealing with the fees payable under the principal 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

The Religious, Charitable, and EduccctionaZ 
Trusts Acts, 1908.) 

President: * OUR ACTIVITIES: 
THE MOST REV. C. WEST-WATSON, D.D., 

Primate and Archbishop of 
New Zealand. 

Headquarters and Training College : 
90 Richmond Road, Auckland, W.l. 

ACTIVITIES. 
Church Evangelists trained. Mission Sisters and Evangel- 
Welfare Work in Military and ists provided. 

Ministry of Works Camps. Parochial Missions conducted 
Special Youth Work and Qualified Social Workers pro- 

Children’s Missions. 
Religious Instruction given 

vided. 

in Schools. Work among the Maori. 

Church Literature printed Prison Work. 
and distributed. Orphanages staffed 

(I) Resident Hostels for Girls and a Transient 
Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an International Fellowship 
is to foster the Christian attitude to all 
aspects of life. 

* OUR NEEDS: 
LEGACIES for Special or General Purpose3 may be safely 

entrusted to- 

THE CHURCH ARMY. 
FORM OF BEQUEST. 

‘< I give to The Church Army in New Zealand Society, 
of 90 Richmond Road, Auckland, W.l. [here insert 
panarticulars] and I declare that the receipt of the Honorary 
Treasurer for the time being, or other proper Officer of 
The Church Army in New Zealand Society, shall be 
sufficient discharge for the same.” 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED 69,000 before the proposed 
New Building can be commenced. 

Gener;l $eyJary, 
. . ., 

5,’ Rmlcott Streer, 
Irezri?rglcm. 

A worthy bequest for 

YOUTH WORK. . . a&e p&Jg8’ pi@$Iih? 

THE 
OBJECT : 

“ The Advancement of Christ’8 

Y.M.C.A. 
Kingdom amona Hoys and the 1%. 
motion of Habits Of OlJedienee, 
Heverence, Uiscipline, Self Respect, 
and all that tends towards a true 
Christian Manliness.” 

THE ,Y.M.C.A.‘s main object is to provide leadership 
tranung for the boys and young mun of to-day . . , the 

future leaders of to-morrow. This is made available to 
youth by a properly organised scheme which offers all. 
round physical and mental training which gives boys 
and young men every opportunity to develop their 
potentialities to the fuI1. 

Founded in 1883-the first Youth MovemeFt founded. 
Is International and Interdenominational. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 

The NlNE YEAR PLAN for Boys . . . 

9-12 in the Juniors--The Life Boys. 
1%18 in the Seniors-The Boys’ Brigade. 

A character building movement. 
New Zealand where it is now established. Plans are in 
hand to offer these facilities to new areas . . . but this 
can only be done as funds become available. A bequest 
to the Y .M.C.A. will help to provide service for the youth 
of the Dominion and should be made to :- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

FORM OF BEQUEST: 

“I GIVE AND BEQUEATH unto the Boys’ Brigade, New 
Zealand I)OminiOIl Council Incorporated, National Chambers, 
22 Customhouse Quay, Wellington, for the general purpose of the 
Brigade, (here insert details of legacy or bequest) and I direct that 
the receipt of the Secretary for the time being or the receipt of 
any other proper officer of the Brigade shall be a god and 
sufficient discharge for the name.” 

114, THE TERRACE, WELLINGTON, or 
YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION 

For iniormattin, writ8 lo: 

GIFTS may also be marked for endowment purposes 
or general use. 

TEE SECRETARY, 
F.G. Box 1408, WELLINGTON. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attrn!ion (if Rdliritcurs, a.8 ,?Lrvcq~tors unrl Ah&rs, is directed to the claiww C$ th.e institwtimts in thin issue : 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

LN THE HOMES OF THE 

TheJe are 17,000 Boy Scouts in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- 

resourcefulness, loyalty to King 
ASSOCIATIONS 

reliance, 
and Country, thoughtfulness for others. There is no better way for people 

It teaches them services useful to the to perpetuate their memory than by 

public, handicrafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good Et500 endows a Cot 
character. in, perpetuity. 

Solicitors are invited to COMMEND THIS 

UNDENOMINATIONAL ASSOCIATION to Clients. 
Official Designation : 

A recent decision confirms the Association 
as a Legal Charity. THE PRESBYTERIAN SOCIAL SERVICE 

Official Designation : 
ASSOCIATION (INC.) 

AUCKLAND, WELLINGTON, CHRISTCHURCH, 
The Boy Scouts Association (New Zealand 

Branch) Incorporated, 
TIMARU, DUNEDIN, INVERCARQILL. 

P.O. Box 1642. &!a&. Association administers its own Funds. 
Wellington, Cl. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 

A Recognized Social Service 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established “ I GIVE AND BEQUEATH to the NEW 
throughout the Dominion to open the door- ZEALAND RED CROSS SOCIETY (Ineor- 
way of health and happiness to delicate and 
understandard children. Many thousands of porated) for :- 

young New Zealanders have already benefited The General Purposes of the Society, 
by a stay in these Camps which are under the sum of E.. . . . . . . . . . . (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 

legal profession in advising clients to assist other Dominion Officer shall be a good 
by means of Legacies and Donations this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATIOR OF HEALTH CAMPS, 
lo Peace, War or National Emergency the Red Cross 
serves ‘humanity irrespective of class, colour or 

PRIVATE BAG, 
WELLINGTON. 

creed. 

CLIENT: ‘* Then. I wish to include in my Will B legacy for The British and Foreign Bible Soefet~..” 

MAK 1 N G g!iiz *a well, what are they 1” 
: “ That’6 an excellent ides. The Bible Society has at least four charaderistics of an ideal bequest..” 

: *‘ It’s purpose is definite and unchanging-to circulate the Scriptures without either note or Comment. 

A 
Its record is amazing--since ita inception in If304 it has distributed OV~T 532 million volumes. It% scope is 
far-reaching-it troadcsste the Word of God in 760 languages. Ita activities can never be superfluous- 
man will always need the Bible.” 

WILL 
01 JENT: ‘6 You exprees my views exactly. The Society deserves B Substantiallegacy, in addition to one’s regular 

contribution.” 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, C.I. 
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A&. It provides that in any case where for any reason 
a Joint Family Home Certificate is not issued in pur- 

Finally, apparently ez &u&&e cazltela, the Legis- 

suance of an application therefor, the Registrar may 
lature has enacted in this section that the only regist- 

in whole or in part refund the fees paid for lodging or 
ration fee payable on any registration under the Joint 

advertising the application or in anticipation of the 
Family Homes Act is that prescribed by the Regulations 

issue and registration of a Joint Family Home Certificate. 
made under the principal Act : see the Joint Family 
Homes Regulations, 1951 (Serial No. 1951128). 

THE INTERNATIONAL COURT OF JUSTICE. 
By F. ELWYN JONES, M.P.* 

In a world that has become frightened of its own 
shadow, there is something heartening about a session 
of the World Court at The Ha,gue. Here are a dozen 
or so Judges drawn from all parts of the world. An 
American sits next to a Russian, a Frenchman next to 
a Pole, and an Englishmen next to an Egyptian. 
Lawyers schooled in the laws of Islam and of Christian- 
ity, of China and of Mexico, of East and of West, sit 
together and adjudicate toget’her some of the world’s 
thorniest problems, When we are sitting in that 
Court, the fact, that we are all cit’izens of one world seems 
to be the only political fact that matters. 

The first essential of such a Court as this-indeed, 
perhaps of any Court-is the judicial independence of 
its members. Everything possible has been done to 
make sure that the Judges are independent. They are 
selected by a majority of the members of the General 
Assembly and of the Security Council of the United 
Nations. In no sense are they Government nominees. 
They are-or should be-completely free from pressures 
from their own Governments. It is true that some- 
times one of the Judges may come from a country whose 
case the Court may actually be trying. To equalize 
this, each country which comes before the Court can 
have one of its own nominees on the Bench. So that, 
if, for instance, Persia had agreed in June t,o argue its 
case before the Court, a Persian Judge would have been 
added to the Bench. The Judges can be dismissed 
only by the unanimous vote of the other members of 
the Court. And, perhaps I ought to add, they are the 
highest-paid Judges in the world. 

I have called it a World Court. It is not quite that, 
because there are some States which do not belong to it. 
But it is as near to being universal as any institution 
in the world to-day. Its official name is the Inter- 
national Court of Justice, and it is the principal judicial 
organ of the United Nations, and successor to the old 
Permanent Court of Justice. 

It is, of course, a civil Court concerned with civil 
disputes between Governments. It has no criminal 
jurisdiction whatsoever. So when, at the end of the 
war, the problem arose of dealing with the mass crimes 
of the Nazis and the Japanese, the Allied statesmen 
had to set up special international military tribunals 
to try the German and Japanese war criminals. 

This is yet another illustration of the fact that the 

* A member of the British War Crimes Executive at Nuremberg 
in 1945, and British representative on the Rumanian, Hungarian, 
and Bulgarian Treaty Commissions in 1939, Mr. Elwyn Jones 
was Parliamentary Private Seoretsxy to the Attorney-General, 
and is a well-known writer and broadcaster on political end 
legal subjects. 

development of international institutions for giving 
effect to-for putting teeth into-international law has 
lagged behind the development of international law 
itself. 

It is international law which the World Court applies, 
and it comes from four main sources. First, inter- 
national treaties and conventions, like those governing 
the treatment of prisoners of war. Next, international 
customs which have obtained the force of law, like the 
right of passage on the high seas. Thirdly, the general 
principles of law recognized by civilized nations, like 
the principle t’hat nobody shall be Judge in his own 
cause. Lastly, the decisions of Courts and the writings 
of jurist’s. 

Some people coml)lnin that international law’ is in- 
adequate to deal with international problems in its 
present form. But the more pressing problem in this 
atomic world is, I think, to give effect to what law we 
have. 

The Hague Judges represent the main forms of civil- 
ization and the principal legal systems of the world, 
and they have shown t’hat there are certainly no tech- 
nical reasons why international disputes should not be 
settled judicially, so long as goodwill is shown by both 
sides. That is the clue. Unless that goodwill exists, 
we can go on codifying international law and drafting 
charters of human rights until the atom bombs come 
home. 

The Court’s proceedings are conducted in French 
and English. Interpreting takes up a lot of t’ime, for, 
although the Court has microphones, it has not made 
use of the simultaneous translation system which was so 
successful at Nuremberg. 

The question which struck me when I saw the Court 
in action was this : Have t,hese Judges in fact succeeded 
in bridging the political gap which now divides the 
nai,ions 1 Have they proved capable of neutrality in 
the cold war 1 It is perhaps too early to give an answer. 
So far as appearances go, the Judges, despite the fact 
that they all wear the same dignified Court dress of 
black gowns and white lace jabots at the neck, are 
typical products of their own countries, and look it, too. 
Yet this has not prevented them on important occasions 
from behaving like citizens of the world. On one 
issue in the Corfu Channel case, for instance, the British 
Judge joined with the rest of the Court in rejecting the 
British case. In that same case, too, the Polish Judge 
agreed with the majority that Albania gravely trans- 
gressed international law because she failed to notify 
the existence of a minefield near her shores and to warn 
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British destroyers of the danger, so that forty-four 
British sailors were killed. It was just t’he kind of 
incident which in the past has led to war. Instead, 
it led to litigation. The Court finally awarded Britain 
over ~800,000 damages. It is no fault of the Court 
that pot a penny of this has yet been recovered. 

Here again we get back to the problem of lack of 
goodwill. The Charter of the United Nations itself 
contains an undertaking by each of its members to 
comply with the decisions of the Court in any case to 
which it is party. It goes further, and adds that, if 
any party to a case fails to perform its obligations, the 
dissatisfied party may appeal to the Security Council. 
This Britain has just done. The Security Council may 
decide on measures to be taken to give effect to the 
judgment. The whole machinery of enforcement 
therefore depends, as I have said, on the Security 
Council’s working effectively. Once again, that mach- 

inery is being put to a crucial test in the Persian oil 
dispute. 

But, whatever shortcomings there may be in en- 
forcing the judgments of the Court, this must not be 
allowed to obscure the vital work which the Court is 
doing. And it is worth remembering that it is only 
in the Corfu Channel and the Anglo-Persian disputes 
that any countries concerned in any of the Court’s rulings 
have failed to comply with those rulings. 

The truth is that even in this convulsive world there 
is far more obedience to world law than defiance of it. 
Civilized men tend on the whole to rally to the support 
of the law. Their opinion-public opinion-is the 
strongest force behind international law. After many 
bitter lessons, mankind is slowly realizing that war and 
civilization are incompatible, and that, unless certain 
standards and rules are accepted by all the nations, 
we are unlikely to survive in this atomic age. 

THESE RENT RESTRICTIONS. 
Can a Magistrate Overrule a Higher Court ? 

By ADVOCATES RURALIS. 

Recently, Advocatus was interviewed by a somewhat 
peeved landlord. He had stood by while the lease of 
one of his premises had been sold for about three years’ 
rent, and the premises had not even been used for the 
same line of business. The landlord was the owner of 
property on the outskirts of the town. By a policy of 
low rents, he had made the area popular ; but now he 
could not raise his rents. The Government had been 
asked to pay, and were paying, in the same area as much 
per square foot upstairs as the landlord could obtain 
downstairs, both in concrete buildings. Over a period 
of f i f ty years, the landlord had suffered from fire, earth- 
quake, slump, bad tenants, empty shops, and (from 1931 
onwards) rent restriction. 

We explained that a City Council, a brewery, or any 
other corporation was entitled to let unimproved land 
at 5 per cent. and do nothing for it. If, on the other 
hand, a private landlord bought land and took two and 
a half to three years obtaining permits, overcoming 
builders, and putting up a building on part of the land, 
he would be allowed 44 per cent. on the value of the land 
built on, arrived at by some mysterious method called 
valuation, which might have no relationship to the 
price paid. He would not be allowed the interest on 
the cost of the land while building, nor would he be 
allowed to add the rates paid during building, interest 
on the cost of building during building, rates on the 
empty part of the section, or any other figure which even 
the income-tax authorities would allow. He could 
look forward to a period of restricted rents, to be followed, 
in the event of recession, by empty shops and 20 per 
cent. reductions in rents. 

The landlord pointed out that in other towns rents 
had gone up, and were going up, and that recent judg- 
ments of the Supreme Court appeared to approve this 
course. 

Advocatus pointed out that a curious position had 

arisen. If  the Court of Appeal or the Supreme Court 
did not like a judgment of a previous Court of Appeal 
or Supreme Court, it differentiated it and imposed its 
own judgment. I f  you did not like that judgment, 
you could appeal. By recent legislation, a Magistrate 
has become the final arbiter in rental matters. Where 
the rentals are under &500 per annum, there is no appeal. 
The result could quite well be that, where a Magistrate 
had given a series of decisions which were overruled by 
a later decision of the Supreme Court, all he had to do 
in his next rental case was to differentiate his previous 
rulings, and he could in effect overrule the Supreme 
Court, and there would be no appeal from his judgment. 

This may or may not have been the cause of different 
methods of rent fixation between different villages. 

Some Magistrates are believed to have stated in the 
privacy of their bathrooms (or wherever Magistrates go 
when they would be private) that, if the landlord and 
tenant have arrived at any agreement as to rental, 
then this is a fair rental. I f  this heresy is expressed 
before the rental case is heard, Advocatus believes that 
the judgment can be upset ; but no other method is 
known. 

The landlord had one old building, not in good repair. 
The Rents Officer said he would be allowed 14 per 

cent. on the depreciated value of the building for repairs. 
This amounted to $12 per year, out of a rental of $60. 
He was told that, if he put the building in repair, he could 
charge interest on the amount of the repairs. The 
landlord pointed out that painting (SlOO) and repairs 
(verandah, 2130 ; other, 270) would absorb the whole 
of the last five years’ rents, and that in seven years this 
would probably happen again. 

Advooatus was not prepared to comment on the theory 
that, if the highest possible insurance was obtained, a 
fire would be a good thing. 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. 

Divorce Commission .-Amongst the eighteen mem- 
bers of the Royal Commission set up in England to 
inquire into the law relating to marriage and divorce 
are to be found Lord Keith, Senator of the College of 
Justice in Scotland ; Mr. Justice Pearce, Judge of the 
High Court of Justice (Probate, Divorce, and Admiralty 
Division) ; Sir Frederick Burrows, Governor of Bengal, 
1946-1947 ; Mr. Daniel Hopkin, Metropolitan Police 
Magistrate ; Mr. F. G. Lawrence, K.C., Recorder of 
Tenterden ; Mr. James Walker, K.C., Sheriff of Inver- 
ness, Moray, Nairn, and Ross and Cromarty. Seven 
women are named as members. The Chairman is 
Lord Morton of Henryton, Lord of Appeal in Ordinary, 
Scats by birth, an excellent golfer, whose chief recrea- 
tion is said to be learning Wisden by heart in bed. He 
also is reputed to have a phenomenal memory, and, 
once introduced to a stranger, to be able to remember 
not only his face, but also his handwriting, initials, and 
private address. 

In and Out.-In a recent article upon the ancient 
office of usher of the Court, Sir William Valentine Ball 
recalls an incident that occurred on a Welsh circuit. 
A barrister named Davies was prone to make flowery 
speeches, which, “ if they did not impress the jury, 
at least intrigued the Judge.” On one occasion, he 
decided to give the jury an idea of its own importance 
and of its right place in English history. “ Gentlemen,” 
he said, “ remember you came in with William the 
Conqueror. Ever since that historic event, it has been 
for you to say whether a prisoner is guilty or not 
guilty.” The Judge waited his opportunity, and, at 
the conclusion of his summing-up, he observed : 
“ Gentlemen, learned counsel for the prisoner has told 
you that you came in with the Conqueror. You 
will now go out with the usher.” 

What is (or are) A Family ?-Described by the 
Attorney-General in England as a “ stop-gap ” or 
“ stand-still ” measure, the Leasehold Property (Tem- 
porary Provisions) Act, 1951, has now reached the 
English statute book after a chequered career through 
Parliament. It provides that, where a tenancy which 
was granted for a term of years certain of more than 
twenty-one years expires after June 23, 1951, and be- 
fore June 24, 1953, and immediately before the date 
of expiry the tenant or a member of his family was 
residing in a dwellinghouse comprised in the property, 
then, unless the tenant has given notice, the tenancy 
automatically continues until the later date. There 
have bsn several decisions under the Rent Restriction 
Acts as to a “ member of the t,enant’s family.” A 
husband qualifies (Salter v. La& Las& v. Cohen, 
[I9251 1 K.B. 584), so do a brother and sister (Price 
v. Could, (1930) 143 L.T. 333), a niece by blood (Thudby 
v. Robinson, (1945) 89 Sol. Jo. 520), an adopted child 
(Brock v. Wollams, [1949] 1 All E.R. 715), and a niece 
by marriage who had been nursing the tenant and his 
wife for a couple of years (Jones v. WhitehiZE, [1950] 
1 All E.R. 71). But it is pleasing to note that the term 
has been freed from any pollution on the distaff side. 
A man living with the tenant as man and wife has 
been held to be a member of her “ family ” for the 
purposes of the Act (Garnmans v. Ekins, [1950] 2 All 

E.R. 140). When the legislation was going through 
the House, Lord Tovey conceded that it was difficult 
to find a suitable definition, and suggested that this 
seemed to be a good reason for “ doing something to 
try to help the unfortunate landlord and tenant by 
giving them some guidance.” Lord Buckmaster also 
supported the insertion of a definition, upon the ground 
that it was not possible, as a result of the cases, to state 
with confidence and precision what was meant by the 
term “ family.” They seem, however, to have been 
talked out of it by Viscount Simon, who contended that 
whether or not a person was a member of the tenant’s 
family was a matter which might vary with the circum- 
stances of a particular case, and that. it was better to 
leave it to the good sense of the tribunal to decide 
what was reasonable. 

Curb on Verbosity.-The other day, Scriblex, always 
anxious for shortcuts to knowledge, came upon a book 
on advocacy, Eulogy of Jdges, the work of an Italian 
Professor, Piero Calamandrei. It has been translated 
into English and published in America. In it the Pro- 
fessor outlines an excellent method whereby the young 
Italian student is taught to avoid prolixity. He is 
given a single morning to study a complicated civil case 
and then asked, for a period of an hour, to report orally 
his views upon it. The following day he is asked to 
present the same mat:rial in half an hour, and on the 
third day to cover the whole grounl in quarter of an 
hour. On this case, his report is made to a group of 
students who know nothing of the case. If  he succeeds 
in presenting the material so well that the students 
grasp the essential points, it is considered that he has 
shown mastery of that type of oratory which makes a 
sound lawyer. 

Snail Tale.-“ Richard Roe,” by the way, has caused 
a flutter in the legal dovecots of Scotland by asserting 
that th;-re never was a snail in Mrs. Donoghue’s ginger- 
beer bott,le. He says that, under the procedure of the 
Court of Session, the point of law was taken to the 
House of Lords before the facts were tried, and, when 
they were, there just wasn’t a snail at all. For our 
part, Stevenson dissente, 
illusions. 

we prefer to cling to our 
After all, who actually saw the dermatitis 

bug in Dr. Grant’s underpants ? 

From My Note-book.-“ Ex parte judgments are 
always treated differently from other judgments in 
the eyes of the law when it comes to consider whether 
they ought or ought not to be ’ blowed off by a side- 
wind ’ ” : per Devlin, J., in Everett v. Ribbands and 
Another, [1951] 2 All E.R. 818, 821, 822. 

“ Mr. Trinder has appeared here so often that we look 
upon him as one of ourselves ” : The Chaplain of 
Parkhurst Prison in a speech of thanks to Tommy 
Trinder, the famous entertainer. 

Any causing of a vehicle to move, even by one per- 
son’s pushing and another steering, amounts to a 
driving of it : Lord Goddard, L.C.J., in Shimmell v. 
Fisher, [I9511 2 All E.R. 672, 673. 
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THEIR LORDSHIPS CONSIDER. 
By COLONUS. 

. 

Secret Legatee.-The decision of Danckwerts, J., in 
Re Young, Young v. Young, [1950] 2 All E.R. 1245, 
that an attesting witness could take under a secret 
trust notwithstanding s. 15 of the Wills Act, 1837, 
calls to mind the ingenious Irish testatrix in Cullen v. 
Attorney- General, (1866) 14 L.T. 644, who left the residue 

of her estate, not direct to the Church, but to the 
Reverend Patrick Doyle and the Most Reverend Daniel 
Murray, writing to them at the same time to explain 
what she wanted them to do with the money. Natur- 
ally, when these trustees brought the secret trust to 
light in due course, they wanted exemption from duty, 
in view of the charitable purposes involved. How- 
ever, they did not succeed. Lord Chelmsford said, 
at p. 645 : 

the residue in this case is not by virtue of the will given for 
charitable purposes, but by virtue of the trust imposed by 
the letters contemporaneous with the will. 

Lord Westbury added, at p. 645 : 
The object of that portion of the statute is to charge 

testamentary gifts. 

But Lord Cranworth, L.C., remarked also, at p. 645 : 
I cannot disguise from myself that the rule so laid down 

is one which may enable parties . . . always to evade, 
or rather to avoid, the payment of any legacy duty. Because, 
if the tests&x is a married man, he may leave the whole of 
his property to his wife, taking an undertaking from her 
which does not form part of his will that she at his death 
will dispose of the property in such and such a way. 

” During.” -Certain rice was to be shipped during 
the months of March and/or April. Nine-tenths of 
the load was put on board the ship in February. The 
report of the case runs for twenty-two pages, and 
shows that March means March, not February : Bowes 
v. Sham& (1877) 2 App. Cas. 455. 

Over-zealous Agents.-It is well to be reminded of the 
basis of common legal concepts. In Tanhum v. Nichol- 
aon, (1872) L.R. 5 H.L. 561, Lord Hatherley, L.C., 
got down to bedrock. A notice to quit had been 
served on a daughter of the tenant. She put it on 
the dresser in the kitchen, and afterwards burnt it. 

Their Lordships held there had been a sufficient service 
on her father, and the Lord Chancellor remarked, at 
pp. 568, 569 : 

the real point in the case, when you come to consider it, is 
this ; not whether or not the person you have constituted 
your agent, by your line of conduct, to receive any document 
that may be left at your house, has performed that which is 
his or her duty, but whether or not you have constituted that 
person your agent . . . the agency being once admitted, 
it is beyond all legitimate inquiry to go into the question 
whether the person whom you constituted your agent did 
or did not fail in his duty towards you. The question is, 
whether the other person was entitled to consider that he 
was dealing with you in everything that he did with the 
agent. Therefore the fact that the agent who received the 
notice put it into the fire would liberate entirely the person 
who delivered the notice, but it would not liberate the re- 
ceiver of the notice when once the agency was established, 
it would not avail him as a mode of escaping from the conse- 
quences of his having employed such an agent. 

Crown Grants.-It would be interesting to see claims 
on the Assurance Fund by prior owners in cases such 
as Neil1 v. Duke of Devonshire, (1882) 8 App. Cas. 135, 
181, 182 : 

The property on the west bank of the river (Blackwater, 
Ireland) . . . down to where the possessions of the dissolved 
monastery of Masallan began . . . belonged to the Earl of 
Desmond and others who were attainted along with him; 
the lands on the east side of the river . . . belonged, at that 
time, to Sir John Fitzgerald, who was not attainted. It 
was a matter depending on the evidence what fisheries were 
included in the possessions of these forfeited persons, and of 
the monastery of Molanassa which had come to the Crown; 
and of Sir John Fitzgerald, which was not forfeited at all, 
and whose possessions never came into the hands of the 
Crown at all. But what was granted to Raleigh by Queen 
Elizabeth, including the forfeited lands on the west bank 
of the river, and the possessions of the dissolved monastery 
of Masallan, and that which he had purchased from the 
Bishop, Dean, and chapter of Lismore, were on December 7, 
1602, a very short time before his attainder, conveyed by 
him to Sir Richard Boyle. Probably the validity of this 
conveyance was questioned, or at least questionable on be- 
half of the Crown, and Sir Richard Boyle prudently obtained 
a series of grants from James I and Charles I, under the 
Commissioners for Defective Titles, confirming his title. These 
were dated in 1604, 1609, 1613, and 1630, all much more 
than sixty years ago. 

In order to indicate a perspective 
A Lesson from on the question quickly, I point to our 

Medicine brethren in the medical profession. I 
do so without intent to draw invidious 

comparisons, or to imply that there are no major 
differences, or to suggest that anyone is to blame 
because lawyers are not held in the same high esteem 
which the doctors enjoy. I can only mention one 
aspect of a large problem-namely, that medicine 
rests on science, and is itself, to a substantial degree, 
a science, whereas the practice of the law does not 
even pretend to rest on organized empirical knowledge. 
For three centuries, science has received the supreme 
accolade of Western culture, and medicine participates 
in that prestige. Nor is it merely a matter of public 
esteem. The reputation is deserved, because the 
doctors are contributing to our knowledge of health 
in many important ways. The conquest of disease 
by scientific methods is universally appreciated, as are 
preventive medicines and the efforts of doctors to 
educate the public. The clinic and the laboratory 

_ and the scientific medical publications are established 

and highly regarded. . . . 
The doctors have developed a class of specialists who 

are laboratory researchers and clinicians. I propose 
a similar development in law. National and State 
laboratories of factual and legal research could investi- 
gate many problems with a view to increasing our 
knowledge of the legal institution in all its ramifications. 
The regular publication of the results in Bar and other 
law journals, and the occasional giving of wide publicity 
to certain discoveries, would give the public and the 
lawyers themselves a broader conception of the functions 
of the Bar and improve the handling of legal problems, 
whether they be ordinary county issues or the un- 
certain questions of international law. Even though 
many lawyers remain dubious regarding the effect of 
scientific research on their individual practice, they 
ought to encourage it, not only because of indirect 
advantages, such as increased public regard, but also 
because there is great need for scientific knowledge of 
law and legal institutions : Jerome Hall, “ The Challenge 
of Jurisprudence,” (1951) 37 American Bar Associa- 
tion Journal, 23. 


