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CRIMINAL LAW: RECENT STATUTORY CHANGES. 

I. 

T 

HE Statute-book for 1952 contains several statutes 
dealing with criminal law. In general, they are 
designed to give Magistrates a wider jurisdiction 

in dealing with indictable cases, and they make for a 
greater flexibility in criminal practice in the earliest 
stages of the trial of an accused person. The general 
scheme of extending summary jurisdiction in relation 
to indictable offences, and of simplifying the law 
containing it, is spread over the statutes we are now 
about to consider. 

All these statutes came into force on January 1, 
1953. 

SUMMARY JURISDICTION ACT, 1952. 

The main purpose of this Act is to extend the list 
of indictable offences that may be dealt with in a 
summary way by Magistrates, subject to the right of 
the accused to claim trial by jury where the maximum 
penalty on indictment would exceed three months’ 
imprisonment, and subject to the general right of 
appeal to the Supreme Court against summary con- 
viction. The existing summary jurisdiction of Justices 
of the Peace is also preserved, with some modifications. 

Apart from the right of the defendant to claim trial 
by jury and his general right of appeal, Magistrates or 
Justices have a discretion to decline to deal summarily 
with any case. The existing right to prosecute by 
indictment instead of in a summary way is not affected. 

The Act is in substitution for Part V of the Just#ices 
of the Peace Act, 1927, which conferred summary juris- 
diction on Magistrates and Justices in the cases men- 
tioned below. Part V also created a certain number of 
summary offences which were not indictable ; but 
those provisions are out of place in legislation dealing 
with indictable offences. They have been re- 
drafted, and now appear in the Police Offences Amend- 
ment Act (No. 2), 1952. Other provisions of Part V, 
which prescribe summary penalties not exceeding 
three months’ imprisonment for the indictable offences 
of common assault, mischief, theft, and false pretences, 
have been disposed of either by amending the corre- 
sponding sections of the Crimes Act, 1908, so as to 
provide for those penalties in minor cases (see the Crimes 
Amendment Act, 1952), or by making similar provision 
in the Police Offences Amendment Act (No. 2), 1952. 

Certain obsolete provisions of Part V have not been re- 
enacted. In particular, ss. 241 and 242, which con- 
ferred a limited summary jurisdiction in respect of 
certain indictable offences committed by young persons 
under sixteen years and children under twelve years, are 

repealed, because for all practical purposes they have 
been superseded by the provisions of the Child Welfare 
Act, 1925. Children’s Courts have exclusive juris- 
diction over children under seventeen. 

ii’ummbry Jurisdiction of Magistrates.-Before the 
passing of the Summary Jurisdiction Act, 1952, Magis- 
trates could deal summarily, under Part V of the 
Justices of the Peace Act, 1927, with the following 
indictable offences : (a) attempted suicide (s. 188) ; 
(b) certain cases of mischief, generally where the value 
of the damage done is not more than &?iO (ss. 188, 217) ; 
(c) certain cases of theft, false pretences, and receiving, 
where the value of the property is not more than 
E50 (s. 188) ; (d) false declarations, and certain other 
offences under the Marriage Act, 1908, and the Births 
and Deaths Registration Act, 1951 (s. 188, as amended 
by s. 19 of the Statutes Amendment Act, 1942) ; (e) 
common assault (s. 202) ; and (f) fortune-telling (s. 236). 

Section 2 of the Summary Jurisdiction Act, 1952, 
empowers Magistrates to deal summarily, without 
monetary limits on their jurisdiction, with the large 
number of indictable offences described in Parts I and 
II of the First Schedule to the Act. Part I of that 
Schedule refers to indictable offences under the Crimes 
Act, 1908, including all crimes against rights of pro- 
perty, but excluding graver crimes such as treason, 
perjury, unnatural offences, homicide, and rape. 

Part II of the First Schedule, which is too long to 
reproduce here, refers to certain indictable offences 
under other Acts. 

The crimes defined in the Crimes Act, 1908, in 
respect of which summary jurisdiction is not given are 
as follows : 

Treason, treasonable crimes, or inciting to mutiny 
(Crimes Act, 1908, ss. 95-100) ; Riotous assembly, 
riotous damage, or unlawful drilling (ss. 103-109) ; 
Challenge to fight a duel (s. 113) ; Taking part in prize- 
fight (s. 114) ; Seditious offences (ss. 115-120) ; Piracy 
and piratical acts (ss. 121-124) ; Judicial and official 
corruption, or selling offices (ss. 126-128) ; Perjury 
(s. 131) ; Fabricating evidence, conspiring to bring 
false accusations or to defeat justice, or corrupting 
juries or witnesses (ss. 135-138) ; Being at large while 
under sentence of penal servitude (s. 139) ; Blasphe- 
mous libel (s. 150) ; Unnatural offences, or attempted 
unnatural offence (ss. 153, 154 (a), (b)) ; Incest (s. 155) ; 
Murder, attempted murder, conspiracy to murder, or 
being accessory after the fact (ss. 187-190) ; Man- 
slaughter (s. 191) ; Aiding or abetting suicide (s. 192) ; 
Disabling or stupefying in order to commit a crime 
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(ss. 195, 196) ; Wounding with intent to do bodily 
harm (s. 197) ; Attempting to injure by explosives, or 
intentionally endangering persons on railways, &C. 
(ss. 198, 199) ; Intentionally endangering persons in 
vehicles (s. 200A (1) ) ; Intentionally preventing escape 
from wreck (s. 201) ; Administering poison with intent 
to injure or annoy (s. 203) ; Common assault (s. 210) ; 
Rape, or attempted rape (ss. 212, 213) ; Killing un- 
born child (s. 220) ; Procuring abortion (s. 221) ; and 
Defamatory libel, or criminal defamation (ss. 235, 236). 

Subsection 2 includes in the Magistrates’ summary 
jurisdiction cases of conspiring or attempting to commit 
any of those offences or being accessory after the fact 
thereto. 

Summary Jurisdiction of Justices of the Peace.- 
Previously, two or more Justices of the Peace could deal 
summarily, under Part V of the Justices of the Peace 
Act, 1927, with the following indictable offences as 
set out in that statute : (a) minor cases of mischief, 
generally where the value of the damage done is not 
more than f5 (ss. 216, 217) ; (b) minor cases of theft, 
false pretences, and receiving, generally where the 
value of the property is not more than BO (ss. 234, 
235,238) ; (c) common assault (s. 202) ; and (d) fortune- 
telling (s. 236). 

Under s. 3 of the Summary Jurisdiction Act, 1952, 
two or more Justices may deal summarily with any 
case of theft, attempted theft, or receiving where the 
value of the property involved is not more than &20. 
Minor cases of mischief, common assault, and fortune- 
telling are now dealt with in the Police Offences Amend- 
ment Act (No. 2), 1952, to which reference is made 
below. 

Section 3 sets out the indictable offences that may be 
dealt with summarily by two or more Justices of the 
Peace, but does not limit the power of Magistrates, 
under s. 2, to deal with those offences. The offences 
are theft, attempted theft, and receiving, with a mone- 
tary limit of &20 in value. 

Where the penalty on indictment would exceed 
three months imprisonment, s. 4 provides that the 
accused may, as previously, claim to be tried by a jury 
under s. 124 of the Justices of the Peace ,4ct, 1927, 
and, if he does so, the case is to be dealt with as an 
indictable one. 

Section 5 re-enacts the existing provisions under 
which the Magistrate or Justices may, at any time 
during the hearing, decline to deal summarily with the 
case, and treat it as a charge of an indictable offence. 

It is made clear by s. 6 that all relevant provisions 
of the Crimes Act, 1908, apply to summary proceedings, 
including the provisions as to powers of arrest, search 
warrants, the granting of bail, and the obtaining of 
the consent of the Attorney-General in certain cases 
(ss. 402405). 

The maximum penalties that may be imposed on 
summary conviction under the Summary Jurisdiction 
Act, 1952, are prescribed by s. 7. Where a Magis- 
trate has jurisdiction, he may sentence the accused to 
imprisonment for not more than three years or to a 
fine of not more than 2200. Justices, within their 
jurisdiction, may sentence the accused to imprisonment 
for not more than six months or to a fine of not more 
than &50. In either case, the maximum penalty that 
could have been imposed on indictment, if less than the 
above, is not to be exceeded. Hitherto, in the limited 
classes of cases where summary jurisdiction existed 

under Part V of the Justices of the Peace Act, 1927, 
Magistrates could not impose imprisonment for more 
than one year or a fine of more than $50 (ss. 188, 192). 
The only change made in the powers of Justices is to 
increase the maximum fine from 220 (s. 238) to ;E50. 
The existing powers to impose reformative detention, 
or to commit to a Borstal institution, or to grant pro- 
bation, or to dismiss the case as trivial, are preserved 
by s. 12 (1) (fb 

Section 8 re-enacts, with minor drafting alterations, 
s. 243 of the Justices of the Peace Act, 1927, under 
which an order may be made for restitution of stolen 
property or for the payment of its value. 

The effect of s. 9 is that proceedings under the Act 
are to be commenced by information in the summary 
form under Part II of the Justices of the Peace Act, 
1927. This section does not change the existing law 
in that respect, but it expressly applies the Justices 
of the Peace Act, 1927, thus making it clear that the 
Court has the powers conferred by that Act and that the 
general right of appeal to the Supreme Court against a 
conviction is preserved. 

Section 10 provides that proceedings under the Act 
may be commenced at any time after the commission 
of the offence, unless a time-limit is imposed by any 
Act creating the offence. At present, there is a time- 
limit of two years (s. 190). There is no time-limit 
for an indictment in the majority of cases under the 
Crimes Act, 1908. 

The provisions of s. 260 of the Justices of the Peace 
Act, 1927, under which proceedings are not to be 
quashed because of formal defects, are re-enacted in 
s. 11. 

Section 12 preserves the alternative jurisdiction of 
the Supreme Court, and of Magistrates or Justices 
under other enactments, and also declares that the juris- 
diction of the Children’s Court is not affected. By 
subs. 2, the defences of previous conviction or previous 
acquittal are expressly made available to persons 
prosecuted under this Act and subsequently prosecuted 
under any other Act, or vice versa. 

The effect of s. 13 is that, where in any matter the 
Child Welfare Act, 1925, is inconsistent with the 
Summary Jurisdiction Act, 1952, the latter is to be read 
subject to the former statute. 

Section 14 makes the consequential amendments 
detailed in the Second Schedule. The only amend- 
ment in that Schedule requiring special mention is 
the omission from s. 124 of the Justices of the Peace 
Act, 1927, of the words “ and which is not an assault.” 
That section gives a right to claim trial by jury where 
the penalty exceeds three months’ imprisonment, 
except in cases of assault. The effect of this amend- 
ment is to give the right of trial by jury in cases of 
assault, except in the case of the summary offence of 
common assault as it was created by s. 202 of the 
Justices of the Peace Act (which is transferred, by the 
Police Offences Amendment Act (No. 2), 1952, to the 
Police Offences Act, 1927). 

Section 15 repeals Part V of the Justices of the Peace 
Act, 1927, and the amendments to that Part. 

CRIMES AMENDMENT ACT, 1952. 

This Act makes miscellaneous amendments to the 
Crimes Act, 1908, and is part of the general scheme, 
of which the Summary Jurisdiction Act, 1952, forms 
the major part, for the extension of summary juris- 
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diction in indictable offences and the simplification 
of the law relating to it. Except in the case of s. 2, 
the purpose of this Act is to bring into the Crimes Act, 
1908, a number of provisions formerly contained in 
Part V of the Justices of the Peace Act, 1927, and now 
repealed, as above ; this was the source of summary 
jurisdiction in indictable offences. The offences so 
dealt with-namely, abduction (s. 3), theft (ss. 4 and 5), 
false pretences (s. 6), receiving (s. 7), coinage offences 
(ss. 8 and 9), and mischief (s. lO)-are indictable offences 
in which the present limited summary jurisdiction 
is extended by the Summary Jurisdiction Act, 1952. 

Section 2 : This section adds to the Crimes Act, 1908, 
a new s. ZooA, which makes it an indict’able offence 
to shoot at, or throw anything at, a vehicle with in- 
tent to injure or endanger the safety of anyone in the 
vehicle. Subsection 2 of s. 200A makes it an offence 
to do any such act wilfully, but without such an intent, 
if the act is done in a manner likely to injure or endanger 
the safety of anyone in the vehicle. The subsections 
are based on the similar provisions of ss. 199 (c) and 
200 (c) of the Crimes Act, 1908, which apply only to 
railways, tramways, or aircraft. 

Section 3 : Under s. 229 of the Crimes Act, 1908, 
it is an offence to abduct, for immoral purposes, a girl 
under sixteen years, whether or not she consents to the 
abduction, and whether or not the offender believes 
her to be sixteen years or over. That section is now 
extended to apply to a girl under eighteen years, and 
to make it a good defence if the offender has reasonable 
cause to believe that the girl is eighteen years or over. 
As amended by this section, s. 229 takes the place of 
s. 209 of the Justices of the Peace Act, 1927, which 
created a similar summary offence in respect of girls 
under eighteen years. The maximum penalty is 
two years’ imprisonment. 

Section 4 re-enacts (as s. 238~ of the Crimes Act, 
1908) s. 222 of the Justices of the Peace Act, 1927, 
which made it an indictable offence to steal electricity. 

Section 5 (1) substitutes a new section for s. 247 of 
the Crimes Act, 1908, which prescribes four different 
grades of punishment for various kinds of theft. The 
former maximum penalty of life imprisonment for the 
theft of a testamentary instrument is altered in the 
new section to fourteen years. Four other grades 
of maximum penalty are prescribed-namely, seven 
years for certain specific kinds of theft, three years 
for the theft of any property valued at more than $20, 
six months where the value of the property is more than 
;E2 and not more than 520, and three months where it is 
not more than g2. The last two provisions replace 
ss. 238 and 234 of the Justices of the Peace Act, 1927. 
Subsections 2 and 3 are consequential amendments. 

False pretences is the subject of s. 6. Subsect’ion 1, 
in amending s. 252 of the Crimes Act, 1908, limits the 
application of the present maximum penalty of three 
years’ imprisonment to cases where the property 
involved is valued at more than 22. A maximum 
penalty of three months is provided for other cases. 
The section, as amended, replaces s. 235 of the Justices 
of the Peace Act, 1927. 

Receiving is dealt with in s. 7. Subsection 1, in 
amending s. 284 of the Crimes Act, 1908, limits the 
application of the existing maximum penalty of seven 
years’ imprisonment to cases where the property in- 
volved is valued at more than 52. The amendment 

in that section made by subs. 2 of s. 7, provides for a 
maximum penalty of three months in other cases. It 
replaces s. 250 of the Justices of the Peace Act, 1927. 
Subsection 3, by further amending s. 284, reduces the 
maximum penalty on a subsequent conviction from 
life imprisonment to fourteen years’ imprisonment. 

Section 8 : An amendment of the Crimes Act, 1908, 
makes it an offence under s. 326 to utter any current 
coin which is defaced by having any word stamped 
on it. It replaces s. 197 of the Justices of the Peace 
Act, 1927. Subsection 2 amends s. 326 so as to bring it 
up to date in its application to current coin. 

Section 9 re-enacts, in a re-drafted form, both s. 48 
of the Finance Act, 1920 (which prohibited the melting 
down or breaking up of current coin), and s. 199 of 
the Justices of the Peace Act, 1927 (which exempts 
persons from the prohibition on the breaking of coin 
where the coin is suspected to be diminished or to be 
counterfeit). The new section appears as s. 326~ of 
the Crimes Act, 1908. 

Section 339 of the Crimes Act, 1908 (which prescribes 
punishments for various kinds of damage to property 
coming under the head of mischief) is amended by s. 10 : 
The paragraphs amended refer to damage for which no 
special punishment is “ by law ” prescribed. The 
amendment alters that wording so as to preserve the 
alternative summary jurisdiction under s. 6 of the Police 
Offences Act, 1927 : see the Police Offences Amendment 
Act (No. 2), 1952, infra. 

Section 359 of the Crimes Act, 1908, which deals with 
powers of arrest, is amended by s. 11. The general 
rules as to arrest are that anyone charged with a crime 
for which the penalty is three years’ imprisonment or 
more may be arrested without warrant (s. 358), and that 
anyone charged with a crime for which the penalty is 
less than three years’ imprisonment shall not be arrested 
without warrant (s. 359) ; but there are a number of 
specified exceptions to each rule. Section 359, as 
amended, includes the crimes of endangering persons in 
vehicles (see its reference to s. 2, supra) and theft (in 
cases where the penalty is less than three years) in the 
list of crimes for which the accused may be arrested 
without warrant. It replaces s. 248 of the Justices of 
the Peace Act, 1927, which provided that anyone found 
committing a theft punishable on summary conviction 
might be arrested without warrant. 

Under s. 449 of the principal Act, the Court may, on 
convicting anyone, order him to pay any sum up to %X00 
by way of compensation for loss of property caused by 
the crime. Section 14 adds subs. 3A to s. 449, to make 
it clear that such an order is not to affect the right to 
recover by civil proceedings any damages in excess of 
the amount awarded. 

Under s. 451 of the Crimes Act, 1908, the Court may, 
on convicting anyone, order property found in his pass- 

ession to be returned to the true owner. Section 13 
adds a new subs. lA, which is to the effect that, where, 
in a case of theft, the stolen property has been sold to an 
innocent purchaser, the Court may order that, on the 
restitution of the property to the true owner, the pur- 
chaser is to be reimbursed out of any moneys found in 
the possession of the convicted thief. The section re- 
places s. 244 of the Justices of the Peace Act, 1927. 

The words “ and may direct that on the expiration of 
his sentence he shall be detained in a reformatory prison 
under this Act ” in s. 30 (3) of the Crimes Act, 1908 
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(which empowers a Judge to declare any person to be an 
habitual offender), are deleted by s. 14, as from the date 

Amendment Act (No. 2), 1952, both of which are parts 

of the coming into operation of the Crimes Amendment 
of the interlocking series of statutes which includes the 

Act, 1910. 
Summary Jurisdiction Act, 1952, and the Crimes 
Amendment Act, 1952, which are dealt with above. 

* * * * We shall also make reference to the Police Offences 
In our next issue, we shall consider the Just.ices of the Amendment Act, 1952, which, however, does not form 

Peace Amendment Act, 1952, and the Police Offences part of the series to which we have referred. 

SUMMARY OF RECENT LAW. 
CONVEYANCING. 

Appointments : Freedom from Estate Duty. 96 Solicitors’ 
Journal, 772. 

CRIMINAL LAW. 

IndictmentIndictment charging Two Persons with Con- 
spiracy-One pleading ” Guilty ” in Lower Court-True Bill 
found against Both-Indictment against Party pleading “ Guilty ” 
quashed by Trial Judge-Indictment Good against Other and 
Counts Divisible and Good against Him-Crimes Act, 1908, 
8s. 387, 392-Evidence-Admissibility-Accused charged with 
Conspiracy-Evidence of Plea of “ Guilty ” before Trial by Party 
originally charged with Him-Such Evidence Irrelevant and In- 
admissible against Him in His Trial. W. and B. were jointly 
charged in the lower Court on the charge of conspiracy to de- 
feat the course of justice, and depositions were taken. B. 
pleaded “ guilty ” and was committed for sentence. w. W&S 
committed for trial. Notwithstanding B.‘s plea of “ guilty ” 
and committal for sentence, the bill of indictment presented 
to the Grand Jury charged both B. and W. The Grand Jury 
found s true bill. The Crown Prosecutor moved the trial 
Judge to quash the indictment as regards B. ; and this was done. 
W. was then tried on an indictment containing two counts- 
namely, (a) alleging conspiracy with B. to defeat the course 
of justice, and (b) alleging that he and B. wiifully attempted 
to defeat the course of justice. He was convicted on the 
first count, no verdict being taken on the ‘alternative count. 
On his appeal against his conviction, it was argued on his be- 
half (a) that the indictment was bad, in that it was not pre- 
ferred in accordance with s. 407 of the Crimes Act, 1908 ; (b) that, 
if that defect had been cured by the trial Judge’s quashing the 
indictment against B., the first count did not contain a statement 
describing the crime; (c) that evidence given by B. at W.‘s 
trial that B. had pleaded “ guilty ” to the charge of conspiring 
with W. was strongly admitted ; (d) that, in particular, having 
regard to the admission of this evidence and notwithstanding 
the full warning given by the trial Judge as to the danger of 
convicting on the uncorroborated evidence of an accomplice, 
the verdict should be set aside, on the ground that it was un- 
satisfactory and that it would be dangerous to let it stand. 
It was admitted for the Crown that the bill of indictment was 
a nullity against B. Held, 1. That the indictment was severable, 
and was good against W. ; and the counts in it were divisible 
in such a way as to leave each of them good against W. (Reg. 
v. Fuidge, (1864) Le. 8: Ca. 390; 169 E.R. 1443, followed.) 
(Reg. v. Cardtier and Humbler, (1862) 9 Cox C.C. 332), R. v. 
Mills, (1935) 25 Cr.App.R. 138, R. v. Graham, (1919) 14 Cr.App.R. 
7, and R. v. Twigg, (1919) 14 Cr.App.R. 71, referred to.) 
2. That the indictment, although expressed jointly, was efficient 
in respect of each person charged individually ; and the quash- 
ing of the indictment against B. did not affect the validity 
of the indictment against W. 3. That, whether B.‘s plea, of 
“ guilty ” be regarded as an act or a declaration, evidence of it 
was not relevant and so inadmissible against B. on his trial ; 
and, if it were regarded as a confession, then it was still in- 
admissible, for a prisoner can be affected only by his own con- 
fessions, and not by those of accomplices ; it was not made in 
his presence otherwise than in 8 judicial proceeding, and it was 
not assented to by him ; and he did not, by his answer, conduct, 
or silence, acquiesce in the contents of B.‘s plea. (R. v. 
Turner, (1832) 1 Mood. C.C. 347; 168 E.R. 1298, Reg. v. 
Gardner and Humbler, (1862) 9 Cox CC. 332, and R. v. Dibble, 
(1908) 72 J.P. 498, followed.) 4. That the Court of Appeal 
could not say that, if the inadmissible evidence had not been 
given, a reasonable jury would, without doubt, have convicted. 
The appeal was accordingly allowed, the conviction was quashed, 
and a new trial was ordered. The Queen v. Windsor. (C.A. 
Wellington. October 28, 1952. Finley, J. ; Hutch&on, J. ; 
Cooke, J.) 

DEATH DUTIES. 

Policy taken out by National Airways Corporation in Its 
Own Name in respect of Flying Personnel-Persons entitled 
individually on Death or Disablement set out in List attached 
to Policy-Death of Pilot by Accident in Course of Employment 
with Corporatiolz--Name of Deceased in List attached to Policy 
--Consideration passing between Deceased and Insurer leading 
to Creation of Contractual Right disposable by Will-Policy 
Moneys. less $1,500 in lieu of Workers’ Compensation, paid 
to Executor-Moneys so paid “property of the deceased “- 
Death Duties Act, 1921, s. 5 (I) (a). On July 1, 1948, a policy 
was taken out by the New Zealand National Airways Corpora- 
tion to provide for payment of Ji4,OOO on the death or per- 
manent disablement between July 1, 1948, and March 31, 1949, 
of any of certain flying personnel employed by it. The person 
named and described as “ the Assured ” was the Corporation. 
Endorsements on the policy included the following provisions : 
“ (a) For the purpose of the benefits payable hereunder the 
term Assured shall be deemed to refer to the individual Pilots 
and other Flying Personnel of the New Zealand National Air- 
ways Corporation set out in the ‘List of Persons covered’ 
attached hereto and to such further personnel as may from 
time to time be added thereto st the request of the New Zes- 
land Airways Corporation in the same manner as if a proposal 
had been completed by each person mentioned in or added Uo 
the said list. (b) Notwithstanding anything contained herein 
to the contrary it is hereby declared and agreed that the within 
proposal is extended to include death or permanent disable- 
ment sustained by the Assured whilst travelling by air in New 
Zealand or in the South West Pacific subject otherwise to the 
terms provisions and conditions of the Policy to be issued in 
respect thereof,” The deceased was 8 pilot employed by the 
Corporation. His name was among those set out in the “ List 
of Persons covered. E4,OOO cover.” He ~8s killed on August 9, 
1948, in 8n accident in the course of his employment. There 
was evidence that the deceased knew of the accident insurance 
cover. On receipt of notice of the deceased’s death and of 
the usual proofs, the sum of 654,000 ~8s paid by the insurer 
to the Corporation, and, on production of probate, that amount 
was paid to the deceased pilot’s executor. Pursuant to a 
certificate of exemption granted by the Compensation Court 
under s. 9 (5) of the Workers’ Compensation Amendment Act, 
1943, the Corporation ~8s wholly exempt at the date of de- 
ceased’s death, in respect of its employees engaged on flying 
duties, from the obligation to insure against liability imposed 
under the principal Act, and no such insurance was held by 
the Corporation. In assessing the death duties payable in 
respect of the deceased’s estate, the Commissioner of Stamp 
Duties included in the final balance of the deceased’s estate the 
sum of $2,500, being the sum of 614,000 paid under the policy, 
less gl,500, which was the maximum compensation clrtimable 
under s. 4 (1) (a) of the Workers’ Compensation Act, 1922 (8s 
substituted by s. 38 (1) of the Workers’ Compensation Amend- 
ment Act, 1947). The appellant objected to the assessment. 
On Case Stated by the Commissioner of Stamp Duties, it w8s 
stated by him that the E2,500 was rightly included in the final 
balance pursuant to s. 5 (1) (a) or 8. 5 (1) (h) of the Death Duties 
Act, 1921. Held, 1. That, on the true construction of the policy, 
the dominant provision ~8s that expressed in para. (a) of the 
endorsement quoted above, to the effect that the persons 
entitled to the benefits thst might accrue under the policy 
were the individual pilots named in the attached list and such 
further personnel as might be added thereto at the request 
of the Corporation “in the same manner as if a proposal had 
been completed by each person mentioned in or added to the 
said list.” 2. That each pilot named in the list was made, 
by the express terms of the policy, a party to the contract 
and a beneficiary thereunder ; and, whether or not he or his 
representative could have claimed directly thereunder (a point! 
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You can file everything so very simply 
with File-Fast. It opens like a book. You 
Gnnlv attsl-h the mow document in a ..--.....* --._ **- 

d. the contents can matter of seconig-rAs’ each tray is fille 
be quickly tranferred to bound volumes: Absolutely fool- 
proof-the safest filing system yet devised. 

When you want that Important document in a hurry, you get it in 
a hurry with File.Fast! There’s no time wasted rummaging 
through vertical cabmets and bulky folders. You can put your 
hand on the correct tray or volume instantly. Let us give you 
the full details about this most modern of all filing systems. 

Branches and Agents throughout New Zealand. 

ADDRESSOGRAPH MACHINES l CALCULATING MACHINES l DUPLICATORS 

& SUPPLIES l FlLlNG SYSTEMS l POSTAL FRANKING MACHINES . STEEL 

OFFICE FURNITURE -- TIME RECORDERS l TYPEWRITERS & SUCPLIES 

Wellington, Auckland, Christckzzph, Dunedin, Whangarei, Hamilton, Wanganui, 
Palmerston North, Masterton, Nelson, Timaru, Invercargill, Sow. 
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Insurance al; 

LLOYD’S 
* INSURANCE to-day is a highly technical business and there are many special 
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which it was unnecessary to decide for the purposes of these 
proceedings), he had such an interest in the proceeds, so far 
as they affected himself, as to make the same his property, 
disposable by him by will, or inter vivos. 3. That, on the facts, 
there was consideration passing between the pilot and the 
insurer leading to the creation of a contractual right, as the 
taking out of the policy was a regular term of the contract of 
employment of a pilot by the Corporation; and it was a fair 
inference that he was covered by a personal accident insurance 
up to July 1, 1948, and the existence of that insurance and the 
later cover of c4,OOO constituted one of the factors that induced 
him to remain in the Corporation’s employment to the time of 
his death. (Re J. Bibby and Sons, Ltd., Pensions Trust Deed, 
Davies V. Inland Revenue Commissioners, [1952] 2 All E.R. 483, 
distinguished.) (Johnston V. Oceart Accident and Guarantee 
Corporation, Ltd., (1915) 34 N.Z.L.R. 356, referred to.) 4. That 
it was implicit in the arrangements made between the Corpora- 
tion and its pilots that any payment accruing under the policy 
in favour of a pilot or his representatives was not to be in addition 
to any claim under the Workers’ Compensation Act, 1922, 
in the case of death arising out of and in the course of his employ- 
ment, or in the case of permanent disability similarly arising 
and of the nature indicated in the policy. 5. That, accord- 
ingly, on the facts, the insurance moneys were a coptractually- 
secured benefit in favour of the deceased, and, therefore, 
“ Property of the deceased ” within the meaning of s. 5 (1) (a) 
of the Death Duties Act, 1921. Buxton v. Commissioner of 
Stamp Duties. (S.C. Wellington. November 5, 1952. Hay, J.) 

JUDICIARY. 
Mr. Hildreth Glyn-Jones, Q.C., Recorder of Cardiff, has been 

appointed a Judge of the High Court of Justice. 

Mr. Justice Finlay will be absent during the present year 
on vacation. He has left for a visit to Great Britain. 

LAND AGENT. 
Commission-Prospective Purchaser introduced by Plaintiff 

Land Agent but no Sale resulting-Same Person purchasing 
Two Months later after Introduction by Another Agent- 
Commission payable “ in the event of a sale or exchange being 
effected to anyone introduced ” through Plaintiff’s Agency-Such 
Introduction not Efficient Cause in bringing about Sale-Plaintiff 
not entitled to Commission--” Introduction.” About April 28, 
1952, the plaintiff land agent prepared the following authority 
to sell, and obtained the defendant’s signature to it, : “ You 
are hereby authorized to sell or exchange my property at the 
price and terms as described overleaf, and to sign a contract of 
sale and receive a deposit on my behalf. In the event of a 
sale or exchange being effected to anyone introduced through 
your agency at the above-mentioned price or any variation of 
the same agreed to by me, I agree to pay you commission on the 
gross purchase price.” About the same time, the plaintiff 
took M. to inspect the house, but no contract was made, as M. 
thought the price was too high, and the plaintiff told him the 
defendant would not reduce it. About two months later, 
another agent, J., also took M. to inspect the house, and as a 
result of his efforts a contract of sale was entered into at a 
reduced price. On the evidence, the sale was due to J.‘s 
personal effort and persuasive ability. The plaintiff claimed 
that, by virtue of the terms of his authority, he was entitled to 
be paid commission. Held, 1. That the authority was to be 
construed contra proferentem, and in the light of the particular 
agencyti.e., the purpose for which the plaintiff was employed 
as agentto sell or exchange the defendant’s property. 2. 
That, on the true construction of the authority to sell, the 
purpose for which the plaintiff was employed was to sell or 
exchange the property, and the event in respect of which he 
was entitled to commission was the sale of the property effected 
to anyone introduced through his agency; and the use of the 
words “ effected ” and “ introduced through your agency ” 
connoted some activity on his part. 3. That the word 
“introduction” as used in land-agents’ contracts means the 
introduction that is effective in bringing about a final sale, 
and the word “ agency ‘I, used in collocation with the word 
“ introduction ” involves some active working or operation 
towards the end for which the agent is employed, in this case 
the sale or exchange of property. (Hornbrook v. Atkinson 
([1911] 31 N.Z.L.R. 86) ; Bow’s Emporium, Ltd. v. A. R. Brett 
and Co., Ltd. (1927) 44 T.L.R. 194 ; Parker v. Dillon (1909). 
12 G.L.R. 93, and Renner v. Fraser (1911) 31 N.Z.L.R. 205) 
followed.) 4. That, as the plaintiff had done nothing more 
than bring the purchaser to the propery and the property was 
not sold until two months later, and, in the meantime he had 
done nothing to further the sale to the purchaser, and as any 
effect the introduction might have had was spent at the time 

when the sale was effected, the plaintiff’s introduction of M. 
was not the efficient cause in bringing about the sale, and he 
was not entitled to receive commission. (Dennis Reed, Ltd. 
v. Goody [1950] 1 All E.R. 919, followed.) (Jackson. V. Cook 
[1934] G.L.R. 104, referred to.) Weir v. Rmh (Auckland. 
November ‘7, 1952. Paterson, S.M.). 

LIFE INSURANCE. 
The Unnamed Wife. 96 Solicitors’ Journal, 720. 

MUNICIPAL CORPORATION. 
NuisanceNegligence-Removal of Tram-tracks and filling in 

Excavations preparatory to Resealing Roadway-Natural User 
qf Street-Shop Window broken by Metal propelled from Spoil by 
Vehicular Traffic-Corporation not bound to take Extravagant 
Precautiorzs against Such Happening-Inevitable Result of Exer- 
cise of Statuey Powers-Corpora&n not Liable on Grounds of 
Nuisance or Negligence-Municipal Corporations Act, 1933, 
ss. 173, 175. The acts of a city corporation in filling in excava- 
tions caused by the removal of tram-tracks and in dealing with 
the work and the street preparatory to resurfacing the roadway 
constitute a natural user of the roadway within the powers 
given by 8. 175 of the Municipal Corporations Act, 1933. 
Road metal spread evenly upon a level road does not come 
within the definition of dangerous substances as being likely to 
do mischief if it escapes and as having an inherent power of 
escape. (Rylands v. Fletcher, (1866) L.R. 1 Ex. 265 ; aff. on app., 
(1868) L.R. 3 H.L. 330, distinguished.) The duty of repairing 
streets is one of the primary duties which municipal corpora- 
tions are called upon to perform, and it involves the supply of 
road metal and its application to the street surface. If the 
work is carried out according to standard engineering practice 
and could not have been done in any other way, the corporation 
is not liable for the creation of a nuisance within the meaning 
of s. 173 of the Municipal Corporations Act, 1933. (Blarniras 
v. Lancashire and Yorkshire Railway Co., (1873) L.R. 8 Ex. 283, 
Great Western Railway Co. v. Davies, (1878) 39 L.T. 475, Keeble 
v. East and West India Dock Co., (1889) 5 T.L.R. 312, and 
Wright v. Midland Railway Co., (1884) 51 L.T. 539; rev. on 
app., (1885) 1 T.L.R. 406, followed.) The breaking of a window 
of a shop facing the street where the work was being done, 
by road metal propelled by vehicular traffic from the spoil 
from the excavations on the roadway, is an inevitable result 
of the exercise of the statutory powers. (Manchester Corpora- 
tion v. Pawworth, 119301 A.C. 171, followed.) What is habitu- 
ally done in the same, or in similar, circumstances furnishes a 
test of reasonable care; and, where simple operations are 
being performed, persons are not as a rule required to guard 
against every conceivable result of their actions or to take 
extravagant precautions. Thus, it would be unreasonable to 
employ men for twenty-four hours a day for eight or nine 
weeks throughout the year in a business area in order to guard 
against the eventuality of a stone from a municipal corpora- 
tion’s road work striking a shop window. Early in 1951, the 
defendant Corporation, which was a “tramway authority” 
as defined by the Tramways Act, 1908, commenced the work 
of removing the tram-tracks throughout the city of Wanganui. 
The plaintiff company owned and occupied business premises 
in Victoria Avenue, Wanganui, past which the tram-tracks 
ran. The actual removal of the tracks and sleepers was per- 
formed for the defendant by independent contractors ; but the 
defendant itself undertook and did the work of filling in the 
excavations caused by the removal of the rails and sleepers 
and of resurfacing the damaged roadway, and, subsequently, 
of bituminizing the resurfaced area. The tram-tracks in front 
of, and for a considerable distance on each side of, the plaintiff’s 
premises were removed on April 10, 1951, and were sealed 
with bitumen on June 25, 1951. On or about June 6, 1951, 
one of the plate-glass windows in the plaintiff company’s 
premises was broken. It alleged that this was caused by the 
negligence of the defendant Corporation in allowing spoil and 
road metal from the excavations to lie on the unexcavated 
surface of that part of the roadway, so that vehicular traffic 
permitted by the defendant Corporation to pass over and along 
the street caused a stone or stones to be propelled from the 
spoil lying on the roadway against the plate-glass window of 
the plaintiff’s business premises, whereby it was broken. The 
plaintiff claimed damages for the value of the glass and the 
signwriting thereon, on the grounds of negligence and of 
nuisance. Held, 1. That the defendant Corporation had 
taken all reasonable care in carrying out the work which it 
was alleged had resultid in damage to the window, and was not 
in any way negligent. 2. That the road works were a neces- 
sary nuisance created under statutory authority; and the 
defendant Corporation had discharged the onus of proving 
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the inevitability of the result of the exercise of its statutory 
powers, and, accordingly, it was not liable on the ground of 
nuisance. Brownie and Co., Ltd. v. Wanganui City Corpora- 
tion. (Wanganui. October 29, 1952. Coleman, SM.) 

OBITUARY. 

The Rt. Hon. Sir Paul Lawrence, a Lord Justice of Appeal 
from 1926 to 1934, aged 91. 

PRACTICE. 

Joinder of Party-Action to recover Possession of Dwelling- 
house-No Jurisdiction to join ” Another person “-Magist- 
rates’ Courts Act, 1947, s. 31 (1) (a)-Tenancy Act, 1948, 
s. 24 (2). No jurisdiction given by the Magistrates’ Courts 
Act, 1947, to join as a party to an action to recover possession 
of a dw-ellinghouse from the tenant “ another person” within 
the meaning of t’hat term as used in s. 24 (2) of the Tenancy 
Act, 1948. (f’urcell v. Silua (1941) 2 M.C.D. 255, not followed.) 
Davy v. Sl;inner, Exparte Wilsolz (Auckland, December 1, 1952. 
Wily, SM.). 

PROBATE AND ADMINISTRATION. 

Probate with Omissions. 96 Solicitors’ Journal, 623. 

SHIPPING AND SEAMEN. 

Ship Desertion--Seaman signing Articles in Enyland for Round 
Voyage-Desertion in New Zealand and Sentence of Deportation 
-Seaman put on Board Original Ship and signing Same Articles 
then J’till CurrendSeuman 6y Such Articles not becoming a 
“ seaman engaged in New Zealand “-Shipping and Seamen Act, 
1908, s. 132 (1) (b). The defendant entered into a contract 
of service on the lVeZ&ark by signing articles in England to 
serve as a member of the ship’s crew for a period of two years 
from January 18, 1951, to any ports commencing at Tilbury, 
thence to New Zealand, and ending at such port in the United 
Kingdom or continent of Europe as might be required by the 
mastor. The articles were still current at the time of the present 
proceedings. The defendant deserted the Wellpark at 
Auckland on May 17, 1951. He was arrested and charged with 
desertion under s. 132 of the Shipping and ,Seamen Act, lSOd, 
as being a seaman not engaged in New Zealand. He pleaded 
“ guilty ” ; and, on July 12, 1952, he was convicted and ordered 
to be detained under the provisions of that section. On July 
17, 1951, the Police placed him on board the ~ell~ark, then in 
port at Auckland. He then signed his name upon the articles 
of agreement of service above referred to. The ship sailed 
with the defendant on board, but returned unexpectedly to 
Auckland in the following November. On November 3, the de- 
fendant absented himself without leave from the ship, which 
sailed on November 8 without him. The defendant was 
charged with having been absent without leave from the British 
ship Wellpark on November 3, 1951, he having signed articles 
in England, having previously deserted his ship, and being 
under deportation from New Zealand. The question at issue 
was whether the defendant, by joining the ship at Auckland 
on July 17, 1951, or, alternatively, by signing his name on the 
articles at that time, became a “ seaman engaged in New Zea- 
land” within the meaning of s. 132 (1) (5) of the Shipping and 
Seamen Act, 1908. Held, 1. That, although the defendant 
on July 17, 1951, signed the articles of agreement made by the 
master with his crew, they were the articles which had already 
been signed by him in England, and his signing them was 
superfluous, and ineffective to alter or affect the agreement 
itself, of which the defendant was already a signatory and a 
party in England ; and they and the contract of service, which 
he was re-entering after his desertion, were still current ; and he 
could not be regarded as having been “ engaged in New Zealand 
upon a contract of service with the master ” within the meaning 
of s. 132 (1) (6) of the Shipping and Seamen Act, 1908. 2. That, 
alternatively, by the terms of s. 132 of the statute, as it was 
applied to the defendant in respect of the charge brought 
against him on the first occasion on July 12, 1951, by the Court 
record, and upon his own admission, the defendant was placed 
on board the It7cZllxtrk “ as not being a seaman engaged in New 
Zealand “. 3. 'That, accordingly, the original agreement of 
service being at the time of the present offence still in full force, 
and the previous committal and deportation having had no 
effect upon the defendant’s status as to his engagement, he 
had committed an offence under s. 132. Union Steamship Co., 
Ltd. v. Holmes. (Auckland. October 23, 1952. Astley, SM.) 

STAMP DUTIES. 

Implied Surrender and Stamp Duty. 102 Law Journal, 591. 

STATUTE. 

Construction--Auckland Harbour Bridge Act, 1950-Claim 
against Authority for Compensation-” Fair commercial value “- 
No Right of “ compensatbn for loss of goodwill “-Mutters to 
be determined by Commission in assessing Compen8atio+- 
“ Goodwill “-Auckland Harbour Bridge Act, 1950, s. 68 (I) (a), 
(3). The proper construction to be placed on s. 68 (1) (a) 
of the Auckland Harbour Bridge Act, 1950, is : (a) The Com- 
pensation Assessment Commission is to determine the fair 
commercial value of the Devonport Steam Ferry Co., Ltd.‘s, 
fleet of vessels, but without any allowance for goodwill or loss 
of profits. (b) In making such valuation, every proper method 
of valuation is available to the Commission, provided it is not 
based on a capitalization of the profits from the operation of 
the vessels. The method of replacement cost less depreciation 
and obsolescence, while a proper method to use, does not neces- 
sarily mean, as a starting-point, replacement cost as at December 
1, 1950 (the date of the passing of the statute), with an allowance 

for depreciation and obsolescence. The Commission should 
consider also original cost, and the question of averaging costs 
over a period, and it should determine the period. These 
and all other relevant circumstances (always excluding goodwill- 
that is, profit-earning capacity) should be given their proper 
weight, so that the ultimate figure arrived at satisfies the 
Commission that it is a fair commercial value of the vessels. 
(Hamilton Gas Co., Ltd. v. Hamilton Borough, (1910) N.Z.P.C.C. 
357, International Railway Co. v. Niagara Parks Commission, 
[1937] 3 All E.R. 181, Royal Motor-bus Co., Ltd. v. Auckland 
City Council, [1927] N.Z.L.R. 423, Oldham, Ashton and Hyde 
Electric Tramways, Ltd. v. Ashton Corporation, [1921] 1 K.B. 
269, National l’elephone Co., Ltd. v. Postmaster-General, (1913) 
29 T.L.R. 190, Toronto City Corporation v. Toronto Railway 
Corporation, [1925] A.C. A.C. 177, and Montreal v. Sun Life 
Assurance Co. of Canada, [1952] 2 D.L.R. 81, applied.) 
(Liesbosch (Dredge) (Owners) v. Edison (Steamship) (Owners), 
[1933] A.C. 449, distinguished.) The Commission should 
proceed to its assessment of the value of the company’s fleet 
as above indicated. Consideration of the meaning of the term 
“ goodwill “. (In re An Arbitration between Hucknall-under- 
Huthwaite Urban District Council and South Normanton, Black- 
well and Huchmall-under-Huthwaite Gas Co., Ltd., (1905) 69 J.P. 
329, In re An Arbitration between London County Council and 
London Street Tramways Co., [I8941 2 Q.B. 189, Hamilton Gas 
Co., Ltd. v. Hamilton Borough, (1910) N.Z.P.C.C. 357, Royal 
Motor-bus Co., Ltd. v. Auckland City Council, [1927] N.Z.L.R. 
423, Franklin Electric Supply and Trading Co., Ltd. v. C&m&, 
[1926] G.L.R. 164, Re West Canadian Hydra Electric Corpora- 
tion, Ltd., [1950] 3 D.L.R. 321, and International Railway Co. 
v. Singuru Parks Commission, [1937] 3 All E.R. 181, referred 
to.) In re Auckland Harbour Bridge Commission. (S.C. Auck- 
land. October 3, 1952. Northcroft, J. ; Finlay, J. ; Stanton, J. ; 
North, J.) 

Effect of Validating Legislation. 214 Law Times, 194. 

TENANCY. 

Dwellinghouse-Possession claimed on Ground that Owner Land- 
lord for Three Years preceding Notice of Intention to apply for 
Possession-Mortgagee in Possession up to Fifteen Months 
preceding Landlord’s Giving Such Notice-Owner not Landlord 
while Mortgagee in Possession-“ Landlord “-Tenancy Act, 1948, 
s. 24(5)-Tenancy Amendment Act, 1950, s. lo-Land Transfer- 
Lease-Mortgagee in Possession-Power to exercise Rights as 
Reversioner-No Recoglaition of Mortgagee as always being 
Reversioner-Property Law Amendment Act, 1932, s. 2(12)- 
(Property Law Act, 1952, s. 91(11) ). Section 2(12) of the 
Property Law Amendment Act, 1932 (now s. 91(11) of the Pro- 
perty Law Act, 1952), enables a mortgagee to exercise the rights 
of a reversioner notwithstanding the fact that the legal estate 
in the land charged is not vested in him ; but it is not a statutory 
recognition that the mortgagor is always the reversioner. 
(Municipal Permanent Investment Building Society v. Smith, 
(1888) 22 Q.B.D. 70, referred to.) By mortgage dated Dec- 
ember 1, 1923, S. mortgaged land subject to the Land Transfer 
Act, 1915, to the State Advances Superintendent. In 1934, the 
mortgagee, who had previously entered into possession, let the 
property to J. The mortgagee (and his successor in title, the 
State Advances Corporation) remained in possession as mortga- 
gee until November 25, 1950, when S. redeemed the mortgage. 
J. had continued as tenant, and on February 10, 1951, S. served 
on J. a notice of intention to apply for possession, on the ground 
that he reasonably required the premises for his own occupation 



February 3, 1953 NEW ZEALAND LAW JOURNAL 23 

as a dwellinghouse. Section 24(5) of the Tenancy Act, 1948 
(as inserted by s. 10 of the Tenancy Amendment Act, 1950), 
requires, inter alia, that the landlord shall have served on the 
tenant not less than six months’ notice of his intention to apply 
on the ground mentioned above ; and it is further provided by 
s. 24(5)(c) that : ” The landlord has been the landlord or, as the 
case may be, the landlords have been the landlords of the 
premises throughout the period of three years immediately 
preceding the date of service of the notice.” In an action by S. 
for possession, the Magistrate refused to make an order, on the 
ground that S. had not been the landlord of the premises through- 
out the three years immediately preceding February 1, 1951, 
the data of the service of the notice of intention to apply for 
possession. The landlord appealed. Held, 1. That, if the 
tenancy bound the mortgagor as a valid exercise of the statutory 
power conferred by s. 2 of the Property Law Amendment Act, 
1932, the reversion devolved eventually on the mortgagor when 
the mortgage was redeemed ; and, if the mortgagor were not so 
bound, there would be no devolution of the tenancy, but a new 
tenancy would arise by implication if the mortgagor recognized 
and accepted the tenancy. (Ch p a man v. Smith, [1907] 2 Cb. 97, 
referred to.) 2. That the word “landlord “, where used in 
s. 24(5) of the Tenancy Act, 1948, conveys its own meaning with 
sufficient clerity and precision for the purposes of that section. 
(Domb v. Owler, 119241 N.Z.L.R. 532, and Jewellers’ Chambers, 
Ltd. v. Thonzson, [1948] N.Z.L.R. 200, distinguished.) (Burnett 
v. Smith, [1950] N.Z.L.R. 454, referred to.) 3. That, whether 
the letting by the mortgagee was within the statutory power or 
took effect by estoppel only, the mortgagee was the landlord 
ab initio and until the mortgage was redeemed ; and he was, in 
relation to the tenancy in question, at each relevant stage the 
person entitled to the immediate reversion. 4. That, oonse- 
quently, the owner had not been the landlord of the premises 
“ throughout the period of three years immediately preceding 
the date of service of the notice ” within the meaning of s. 24(5)(c) 
of the Tenancy Act, 1948. Smith v. Jordan. (S.C. Auckland. 
November 25, 1952. F. B. Adams, J.) 

Service Occupation or Service Tenancy. 96 Solicitors 
Journal, 743. 

Subtenant--Acceptance by Head Lessor of Rent from Head 
TenantBreach by Subtenant of Covenant in assigning without 
Consent of Head Lessor-Acceptance of Rent Waiver of Right of 
Re-entry-Such Waiver binding on Head Lessor’s Successor in 
Title-Effect of Waiver to make Assignee of Subtenant in Lawful 
Possession-Protection of Subtenant irrespective of Existence 
OT otherwise of Covenant against Subletting-Tenancy Act, 1948, 
ss. 40, 47. The appellant company was the owner of a freehold 
city property, which included a shop, which formed part of the 
premises which a predecessor in title leased to S. for a term 
commencing on September 5, 1942, which expired on September 
5, 1949. The lease provided that the lessee should not without 
the consent in writing of the lessor assign, sublet, or part with 
the possession of the demised premises or any part thereof, or 
suffer or permit any assignee, sublessee, or subtenant so to do ; 
and, in the event of the lessor so consenting, the lease provided 
that the lessee was to procure the execution by the proposed 
assignee, sublessee, or subtenant of a deed of covenant with the 
lessor to pay the rent and observe and perform all the agreements 
and stipulations expressed or implied in the lease, but without 
discharging the head lessee from liability. S. remained in 
occupation as a statutory tenant until the tenancy was surrender- 
ed as from December 31, 1951. On March 1, 1946, S. had sub- 
leased to A. the greater part of the premises included in the head 
lease for three years less one day from March 21, 1945, with the 
consent of the head lessor. When the sublease was entered into, 
the head lessor agreed to the subdivision of the premises, under 
which the sublessee took the greater part, the head lessee retain- 
ing a small area for the purposes of its own businesss. On 
May 30, 1946, the sublessee, having disposed of her business to 
T. and G., executed in their favour an assignment of the sublease 
and this was again consented to by the head lessor. The freehold 
of the premises was purchased about October, 1949, by W., Ltd., 
and its solicitors wrote to S. on October 12, 1949, to the effect 
that the purchasing company would be pleased if S. could make 
arrangements to vacate the premises. After correspondence 
between the two parties, no further steps were taken by W., Ltd., 
in the direction of obtaining possession, and on June 7, 1951, it 
sold the property to a purchaser, who apparently bought on 
behalf of, or with the object of forming, the appellant company. 
In the meantime, on April 20, 1950, S. wrote to W., Ltd.‘s 
solicitors informing them that it had received no reply to its 
letter of January 16, and adding that the subtenants T. and G. 
had formed themselves into a limited company and had asked 
S. to recognize them as such, and asking for W., Ltd.‘s opinion 
on the matter. To that letter no reply was received. The 

respondent company was incorporated on April 5, 1950, the 
shareholders being T. and G., who, on April 6, 1950, executed a 
deed of assignment of their tenancy to the newly-formed company. 
NO formal consent to that assignment was obtained from the 
head lessor. The rent under the sublease continued to be paid 
to S., the receipts in many instances being made out in favour 
oj the new company, the respondent in these proceedings. 
S. continued to pay the rent under the head lease, and, so long at 
least as W., Ltd., remained the head lessor, the rent w~ls accepted 
by it without qualification. Early in September, 1950, the 
respondent company wrote to W., Ltd., reporting damage to a 
verandah post outside the shop. In reply, the respondent com- 
pany W&S informed that instructiins had been given to a named 
firm to have repairs effected, and was invited to inform W., Ltd., 
if the work was not undertaken after a lapse of seven days. 
On October 9, G. wrote to W., Ltd., reporting that the repairs 
had not been done. The managing director of W., Ltd., 
replied on October 13 stating that repairs to the verandah post 
had been held up awaiting the decision of the City Council about 
replacement, but that the insurance company had been requested 
to proceed immediately with the repairs. The letter was 
addressed to G. at “Vogue Gowns, Ltd.” On February 27, 
1951, S. wrote to W., Ltd., to the effect that the subtenants, 
Vogue Gowns, Ltd., wished to sell its business and had asked 
permission to change the name. W., Ltd., replied on March 5, 
1951, that it was not prepared to enter into any arrangement 
with tenants for any extended occupation of the premises, which 
had been purchased for its own use. On April 6, 1951, the re- 
spondent company wrote to W., Ltd., concerning a leak in the 
roof of the premises, and on April 10 a reply was sent (addressed 
“ Messrs. Vogue Gowns, Ltd.“) informing respondent that 
arrangements had been made to instruct a plumber “ to repair 
the leak in your roof “. In an action by the successor in title 
to W., Ltd., claiming possession of the shop premises from the 
respondent company, the Ms,gistrete refused to make an order. 
On appeal from that determination, Held, 1. That, by continued 
acceptance of rent from the head tenant, without qualification 
and with knowledge of the relevant circumstances, there was a 
complete waiver by the original head lessor of its right of re-entry 
under the lease arising out of the breach by the subtenant in 
assigning the sublease, without obtaining the consent of the head 
lessor, to a company, and that that waiver was binding on the 
head lessor’s successor in title, the appellant company. 2. That 
there was sufficient evidence to justify a finding of waiver in 
relation to the acts of the appellant company itself, which was 
the original head lessor’s successor in title. (Reeves v. Pope, 
[1914] 2 K.B. 284, applied.) 3. That the effect of such waiver 
was to make the respondent company a subtenant in lawful 
possession as such. (Wright and Bowers v. Arnold, [ 19461 2 All 
E.R. 616, followed.) (Chaplin v. Smith, [1926] 1 K.B. 198, 
distinguished.) 4. That the respondent wss protected by s. 40 
of the Tenancy Act, 1948, which applies to a tenancy irrespective 
of the existence or otherwise of a covenant against subletting. 
Semble, That it is necessarily implied in s. 40 that a lawful sub- 
letting is therein referred to. Quaere, Whether s. 47 of the 
Tenancy Act, 1948, applies to a covenant against subletting. 
Tawa Investments, Ltd. v. Vogue Gowns, Ltd. (S.C. Wellington. 
October 17, 1952. Hay, J.) 

&ban Property-Possession claimed on Ground that Applicant 
Landlord for One Year preceding Service of Notice to apply for 
Possession-Property subject to Life Interest, vested in Appli- 
cant and Others-Death of Life Tenant on June 23, 1950- 
Property transferred to Applicant on May 29, 1951-Notice 
served on June 28, 1951-Landlord not Beneficial Owner before, 
at Earliest, June 23, 1950-Possession refused-Tenancy Act, 
1948, ss. 24 (1) (h), 25 (1). Where an owner of urban property 
claims possession of it on the ground set, out in S. 24 (I) (h) 
of the Tenancy Act, 1948 (that the premises are reasonably 
required by the landlord for his own occupation), an order in 
his favour should not be made if it is proved that he is in fact 
holding only as a bare trustee and not tts a beneficial owner 
or one of the beneficial owners. (Sharpe v. Nicholls [1945] 
2 All E.R. 55 followed.) Certain urban property was owned 
by the plaintiff’s father who died on September 26, 1946. In 
terms of his will, his widow became entitled to a life interest 
in the property, and she and the plaintiff and his brother, the 
executors and trustees under the will, became registered Pro- 
prietors on July 25 1947. The widow died on June 23, 1950. 
Transmission vesti:g the property in the remaining trustees 
was registered on May 29, 1951. By transfer registered on 
May 29, 1951, the plaintiff became beneficial owner; and on 
June 28, 1951, he gave notice to the tenant of his intention 
to apply for possession ; and in terms of the second proviso to 
s. 25 (1) of the Tenancy Act, 1948, (added by s. 12 of the Tenancy 
Amendment Act, 1950), such notice can be leg*lly effective 
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only where the landlord “ has been the landlord or one of the 
lsndlords of the premises throughout the period of two years 
immediately preceding the date of service of the notice “. The 
defendant had been the tenant for a number of years. In an 
action claiming possession from the tenant, Held, 1. That 
something more than the bare legal ownership of s trustee is 
required in order to make such trustee a landlord (in the sense 
of being the person entitled to the immediate reversion) for the 
purposes of s. 25 (1) of the Tenancy Act, 1948, claiming possession 
of B property on the ground set out in s. 24 (1) (h) of that Statute. 
(ShaTpe v. Nicholls [1945] 2 All E.R. 55 followed.) (Domb v. 
Owler [1924] N.Z.L.R. 532) ; Burnett v. Smith ([1950] N.Z.L.R. 
454), and Stable Securities, Ltd. v. Cooper ([1941] N.Z.L.R. 879) 
referred to.) 2. That the plaintiff did not acquire the status 
of beneficial owner (or one of the beneficial owners) of the 
property until, at the earliest, June 23, 1950, the date of the 
life-tenant’s death ; and consequently, on June 28, 1951, the 
date of service of the notice to the tenant, he had not been 
“ the landlord of the premises throughout the period of two 
years immediately preceding the date of service of the notice.” 
Dudding v. Beale and Co., Ltd. (Auckland. November 17, 
1952. Kealy, SM.). 

TRANSPORT. 
Arrest of the Drunken Driver. 96 Solicitors’ Journal, 703. 

Heavy Motor-Vehicles - Offenee - Operating Vehicle on 
Classified Road with Axle Weight in Excess of Weight indicated 
for Such Road-Proof of Public Notice and of Erection of Pre- 
scribed Signs necessary-Heavy Motor Vehicles Regulations, 
1950 (Serial No. 1950/26), Regs. 3, 4, 7. Before the operator 
of a heavy motor-vehicle may be convicted of operating his 
vehicle on a road (classified in Reg. 4 (1) of the Heavy Motor 
Vehicles Regulations, 1950) with an axle weight in excess of 
that indicated for that class of road, the prosecution must 
prove publication by public notice of the approval of the Minister 
of Works of the classification of the road, and the erection, 
at or near each end of the classified road of the appropriate 
sign in accordance with the appropriate regulation prescribing 
road-signs. Transport Department (R. B. Doggett) v. Capper 
and Son (1948), Ltd. (Otaki. November 20, 1952. Grant, S.M.). 

Right-hand Rule-Ambulance-driver exempted from Conviction 
for driving at Excessive Speed-No Exemption from Other Civil 
or Criminal Liability-Duty of Drivers of Other Motor-vehicles 
to stop or make way-Breach of Such Duty by Driver proceeding 
across Intersection from Right-Ambulance driver, in Conse- 
quence, not Cfuilty of Breach of Right-hand Rule-Transport 
Act, 1949, s. 37-Traffic Regulations, 1936 (Serial No. 1936t 
86), Regs. 9 (4) (5), 16 (4). While drivers of fire brigade 
motor-vehicles, motor ambulances, and police and traffic 
officers’ motor vehicles are exempt by virtue of s. 37 of the 
Transport Act, 1949, from a conviction for exceeding any speed 
limit while driving on urgent duty, on no occasion, urgent or 
ordinary, are they exempt from criminal liability should they 
drive without due care or attention, or reasonable consideretion 
for other road users, or recklessly, or in a manner that is or 
might be dangerous to the public ; and they are not exempt 
from any civil liability for any negligence in their driving. 
They are entitled upon urgent occasions to use speed that is not 
allowed to other drivers, but they do it at their peril, criminally, 
if their driving amounts to one of the above-mentioned traffic 
offences and, civilly, in any case. An information charged 
the driver of an ambulance with failing to give way et an 
uncontrolled intersection to a motor-cyclist on his right. The 
ambulance was travelling on an urgent mission, and the driver 
was sounding his siren from the moment when he left the 
hospital until he collided with the motor-cycle to the ambulance’s 
left of and beyond the centre of the intersection. The cyclist 
said that he did not hear the siren before he reached the inter- 
section. Just before the collision, the ambulance was travelling 
at about 35 to 40 miles per hour and the motor-cyclist at over 
30 miles per hour. Regulation 9 (4) of the Traffic Regulations, 
1936, is as follows : “ Every driver of a motor vehicle who has 
reasonable c&use to believe that he is being signalled to stop 
or make way by means of a siren equipped under the authority 
of the last preceding clause (i.e. for use only in urgent cases) 
shall do so as soon as may be possible with safety.” Held, 
1. That the defendant was not exempted from the duty of 
observing the right-hand rule imposed by Reg. 16 (4) of the 
Traffic Regulations, 1936. 2. That Reg. 9 (4) is merely a 
penal clause to facilitate the passage of “urgent” drivers 
within Reg. 9 (3) by clearing the road as far as possible ; but 
it does not modify the right-hand rule, or interfere with the 
right or liability of any right-hand driver who, rightly or wrongly 
under Reg. 9 (4), proceeds across an intersection in the face of 

s siren. 3. That, as the motor-cyclist, because of his speeding 
across the intersection, wss not entitled to the benefit of Reg. 

16 (4) ; that regulation could not be enforced against the 
defendant notwithstanding his excessive speed ; and, conse- 
quently, he could not be convicted of the offence of failing to 
give way to his right. Toumshend v. W&m (Christchurch. 
November 7, 1952. Abernethy, SM.). 

Transport Licensing “ Before the Traffic Commissioner “. 
96 Solicitors’ Journal, 687. 

TRESPASS. 
Is Damage Necessary for Trespass ? 96 Solicitors’ Journal, 

705. 

TRUSTS AND TRUSTEES. 
Appointed Interests : Creation, and Acquisition. 102 Law 

Journal, 621. 

Corporate Trustees. 214 Law Times, 237. 

Court’s Power to Vary Trusts. 214 Law Times, 200. 

Renewable Trust. 214 Law Times, 200. 

Trustee Abroad Removable Against His Will. 96 Solicitors’ 
Journal, 742. 

VALUATION OF LAND. 
Resumption Valuation (Ronald Collier). 5 Australian Gon- 

veyancer and Solicitors Journal, 111. 

VENDOR AND PURCHASER. 
Compulsory Acquisition before Completion : Plea of Frustra- 

tion. 96 Solicitors’ Journal, 690. 

Contract for Sale of Land : Purchaser Bankrupt before Com- 
pletion. 96 Solicitors’ Journal, 678. 

Land Sales-Agreement for Sale and Purchase-Consent of 
Court not obtaine&Purchaser in Possession under Such Agree- 
ment-No Right of Property or Equitable Ownership created in 
Favour of Purchaser-“Unlawful and shall have no effect “- 
Servicemen’s Settlement and Land Sales Act, 1943, 8. 46. Where 
an agreement for the sale and purchase of land is unlawful as 
being in contravention of Part III of the Servicemen’s Settlement 
and Land Sales Act, 1943, it is, in term of s. 46, of no effect. 
Consequently, although possession is given under the agreement 
to the purchaser, no right of property is created which would 
entitle him to remain in possession under the agreement. More- 
over, the contract of sale, followed by possession, cannot have 
the effect of creating an equitable ownership justifying the 
purchaser in remaining in possession, since, in order to assert an 
equitable interest, he is driven to rely on his unlawful contract. 
The vendor can accordingly recover possession of the land. 
(Alezander v. Rayson, [1936] 1 K.B. 169, Bowmakers, Ltd. v, 
Barnet Instruments, Ltd., [1945] K.B. 65 ; [1944] 2 All E.R. 679, 
distinguished.) (Taylor v. Bowers, (1876) 1 Q.B.D. 291, Symes 
v. Hughes, (1870) 39 L.J.Ch. 304, and In re A Proposed Sale, 
Lee to Taylor, [1945] N.Z.L.R. 217, referred to.) Miles v. 
Watson. (S.C. Auckland. November 18, 1952. Stanton, J.) 

Sale of Business-Restrictive CovenantConsent by Purchaser 
to Covenantor’s purchasing ” a general store, selling all lines ” in 
Specified Area-Purchaser estopped by Such Consent from making 
Claim for Breach of Covenant. P. sold a business to H., at the 

. 

time when P. was engaged in converting it from a home- 
cookery business to a dairy and milk bar ; but the only business 
P. was actually carrying on at the time of the sale was that of a 
milk vendor delivering milk on a round. The agreement for 
sale and purchase contained the following provision: “ The 
vendor agrees not to be concerned with or interested in sny 
business similar to that sold to the Purchaser in Whangemata 
for a period of 10 years from the date thereof.” Later, P., 
in association with her daughter, wanted to buy from W. s 
general store business in Whangameta, with a buffet in s 
picture theatre which was open only when there was an enter- 
tainment or gathering therein. It was explained to H. that it 
was W.‘s business which she wanted to buy. H. gave his 
consent in the following terms : “ I here-bye agree that Mrs. 
R. M. Peterson, may go into partnership with her daughter, at 
Whengamsta, and purchase a general store, selling all lines.‘” 
H. sought an injunction preventing P. from selling ice-cream 
and the lines normally sold in a milk bar, on the ground that 
such ,consent did not authorize P. to sell such commodities, 
and he also olaimed damages. Held, That the consent given 
by H. operated as an estoppel, and prevented H. from making 
any claim against P. for any actions of hers which were con- 
sented to or authorized by the document, as the words “ selling 
all lines ” suggested a wide liberty of choice. Hooper v. Peterson., 
(S.C. Aucklend. October 30, 1952. Stanton, J.) 
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1953 Law List and Legal 
@hmpendium of 

New Zealand and 
Australia 

* 
The 40th Edition (1953) of the LAW LIST 

& LEGAL COMPENDIUM contains the follow- 
ing authentic information referring to NEW 
ZEALAND :- 

DEATH DUTIES ; SUCCESSION DUTIES ; GIFT 
DUTIES ; STAMP DUTIES ; LANK TRANSFER 

FEES. 
SUPREME COURT- 

Full details of Officers of t)he Supreme Court 

together with Sittings and Fees, 
MAGISTRATES’ COURT- 

Full details of Officers of the Court together 
with Solicitors’ Costs and Court Fees, and 
Allowances and Expenses. 

WITNESSES’ ALLOWANCES, ETC.- 
In Supreme Court and Magistrates’ Court. 

NOTARIES PUBLIC- 
Full list of Notaries Public in New Zealand, 
together with fees. 

COMMISSIONERS FOR AFFIDAVITS- 
List of Commissioners for Affidavits for the 
Supreme Court of New Zealand throughout 
the world. 

PRACTISING BARRISTERS AND SOLICITORS- 
List of all practising Barristers and Solicitors, 
and the towns in which they are resident. 

LAW DEPARTMENTS- 

Full details of all the Government Law 
Departments within the Dominion. 

AU the above Information is aarefully checked and revised by the 
authorities and Departments aoneerned and is therefore up-to-date. 

The purpose of the LAW LIST and LEGAL COMPENDIUM OF 
NEW ZEALAND AND AUSTRALIA is to provide practical infor- 
mation that is oonstantly required in every Solloitor’s office. 

.AUSTRALIA. 
Similar information to that given above regarding the Dominion 

s also lnoluded in the volume concerning every Australian State. 
Practitioners In the Dominion frequently need to know details 
regarding Law Departments in Australia, and Barristers and 
Solioitors In Australia, and the Law List and Legal Compendium is 
the answer to this requlrement. 

The new edltlon is wholly revised and re-arranged and will run 
to over 1,200 pages. It 1s being published at 35/-, but for orders 
reoeived prior to going to press, the price 1s 27166. With a know- 
ledge beforehand of the number of copies to be printed, production 
aosts are reduced and this saving is passed on to you in the enclosed 
order card. The 1952 Edition was sold out before it was published. 

I !  you do not already subscribe to the above, we strongly recom- 
mend that you register your order with us immediately. 

BUTTERWORTH L CO. (Aust.) LTD. 
(Incorporated in England) 

49-51 BALLANCE STREET, (C.P.O. Box 472) 
WELLINGTON. 

Estates with 

IF YOU ARE CONCERNED in the 

administration of an estate with English 

assets you will need an agent in England 

to act as your attorney. Lloyds Bank is 

able to put at your disposal many years’ 

experience of estate and trust management; 

its name stands for unquestionable security. 

Why not write for details of this service ? 

LLOYDS BANK LIMITED 
Executor and Trustee Department, 

39 Threadneedle Street, London, England. 

Let 

LLOYDS BANK 
look after your interests 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES 

Box 6025, Te Aro, Wellington 
The New Zealand CrippledChildren Society was formed in 1935 to take 
up the cause of the crippled child-to act as the guardian of the cripple, 
and fight the handicaps under which the crippled child labouts ; to 18 BRANCHES 
endeavout to obviate or minimize his disability, and generally to bring 
within the teach of every cripple or potential cripple prompt and 
efficient treatment. 

THROUGHOUT THE DOMINION 

ITS POLICY 

(a) To provide the same opportunity to every crippled boy or girl as 
that offered to physically normal children ; (b) To foster vocational 
training and placement whereby the handicapped may be made self- 
supporting instead of being &charge upon the community ; (c) Preven- 
tion in advance of crippling conditions as & major objective ; (d) To 
wage war on infantile paralysis, one of the principal causes of crippling ; 
(e) To maintain the closest co-operation with State Departments, 
Hospital Boards, kindred Societies, and assist where possible. 

It is considered that there ate approximately 6,000 crippled children 
in New Zealand, and each year adds a number of new cases to the 
thousands already being helped by the Society. 

Members of the Law Society ate invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
and advising regarding bequests. Any further information will 
gladly be given on application. 

HR. C. HEACREN, Secretary, Exaautire Conncil 

EXECUTIVE COUNCIL 

M. H. E. YOUNQ, J.P., SIR FRED T. BOWERBANR, DE. ALEXAND~ 
GILLIES, MR. J. M. A. ILOTT, MR. L. SmCLAIR THOMSON, MR. FR~K 
JONES SIR CHARLES NORWOOD, M%. F. CAMPBELL SPRAT% MR. F. W. 
FURB; MR. 0, K. HANSARD, MR. ERIC HODDER, MR. ERNEST W. HUNT, 
MR. WATER N. NORWOOD, MR. V. S. JACOBS, m. G. J. PARK. 

ADDRESSES OF BRANCH SECRETARIES : 

(Each Branch administers its own Funds) 

AUCKLAND . . . . . . . . . . P.O. Box 97w. Auckland 
CANTEFGBWY and WPS~AND 203 Cambridge Terrace, Christchurch 
SOUTH CANTERBURY . . . . . . 28 Wai-iti Road, Timam 
DUNEDIN . . . . . . . . P.O. Box 483, Dunedin 
GI~B~RNE . . . . . . , . . . P.O. Box 331, Glsborne 
HAWKE’S BAY . . . . . 119 Chaucer Road North, Nr@let 
NELSON . . . . . . . P.O. Box 188. Nelson 
NEW PLYMOUTE . . . . . P.O. Box 119, New Plymouth 
NORTH OrA . . . . C/o Dalgety & Co., Box 14, Oamatu 
MANAwATU . . . . . . P.O. Box 299, Palmer&on North 
MARLROBOUQH . . . . . . . P.O. Box 124, Blenbeim 
SOUTH TARANAKI . . . . . . . . P.O. Box 64, Haweta 
SOUTHLAND . . . . , . . . P.O. Box 169, Invercargill 
STRATFORD . . . . . . . . P.O. Box 83, Stratford 
WANGANUI . . . . . . . . P.O. Box 20, Wanganui 
WAIRABAPA . . . . . . . P.O. Box 125, Masterton 
WELLINQTON . Brandon Ifowe, Featheraton St., Wellington 
TAURANGA . . . . . . . . 42 Seventh Avenue, Tautanga 

LEPERS' TRUST BOARD For your own protection 4 . 
(Incorporated In New Zealand) 

115D Sherborne Street, Christchurch. 

FORM OF BEQUEST 
- 

I give and bW&h to the Lepers’ rrrust B 

Street, 
(Inc.) whw registered office ia at jlJd 8herbz 

~h=-mh, N.z., t& 
rs 

~““““~“‘.““‘....‘...... . . 
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Patron: SIR RONALD GARVEY, K.C.M.G., 
Governor of Fiji. 

The work o! Mt. P. J. Tromey. H.R.E.-” the Leper Man ” for 
Hatoga and the other Leptosatis of the South Pacific, has been 
known and appreciated for 20 years. 

This is New Zealand’s own special charitable work 011 behalf of 
lO$Wi. The Board assists all lepers and all institutions in the Islands 

aontignous to New Zealand entirely ItrespectIve 01 aolout, steed ot 
astlonality. 

We respectfully request that you bring this deserving charity to the 
ootise 01 your 01ientr. 

and in the interests of your clients make certain that your 

valuer is 8 

REGISTERED VALUER 
Recognising the need for qualifications the Government 

in 1948 created the Valuers Registration Board. Only 

men of high integrity, ability, experience and qualifica- 

tions were granted registration. Only these are entitled 

by law to be called Registered Valuer or Public Valuer. 

This is the public’s protection and guarantee of sound 

advice based on knowledge and experience. 

Professional examinations are held annually and a uni- 

versity course is available. 

The Institute publishes a quarterly journal devoted to 

current valuation problems with articles contributed by 

leading men in the profession. 

Issued by the Public Relations Committee, 

NEW ZEALAND INSTITUTE OF VALUERS 

GENERAL SECRETARY, P.O. Box 986, 

WELLINGTON 
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THE NEW PROPERTY LAW AND LAND TRANSFER 
ACTS. 

Their Provisions Explained. 

By E. C. ADAMS, LL.M. 

I. amended the law relating to property and to the regist- 
The learned Editor of this JOURNAL has requested me ration and transfer of, and other dealings with, title to 

to write a few short articles on the Property Law Act, land. It may well be doubted whether the phrase 
1952, and the Land Transfer Act, 1952, both of which “ transfer of title to land “, as used in the Preamble to 
came into operation on January 1, 1953. the Land Transfer Act, 1952, is sufficiently compre- 

A consolidation or compilation of the Land Transfer hensive. To one not acquainted with our system of 
Act, 1915, and the Property Law Act, 1908, became State-guarantee of title to land it might convey the 
necessary before the coming into operation of the impression that the Land Transfer Act deals only with 
Pronertv Law Amendment Act, 1951, for that amending the transfer of title to land. 
statute,” besides making important amendments to the 
general law of property- especially on the theoretical 
side-considerably amended the Land Transfer Act 
and transferred from that Act to the Property Law Act 
several most important provisions of a conveyancing 
nature. 

REASONS FOR THE NEW STATUTES. 

The Property Law Amendment Act, 1951, was ex- 
pressed to come into effect on the first day of January, 
1953, but as that Act is repealed by the Property Law 
Act, 1952, the result is that the 1951 Act has never 
become law. However, many of its provisions, which 
are of a far-reaching effect, are embodied in the Property 
Law Act, 1952. The Property Law Amendment Act, 
1951, was drafted by the Hon. H. G. Mason, K.C., 
M.P., and introduced into Parliament by him in his 
capacity as a private member. The Hon. Mr. Mason’s 
notable achievement in successfully steering his measure 
safely through all stages in Parliament is an example of 
the great public service rendered gratuitously and with 
but little publicity by men eminent in the law in New 
Zealand. 

The general scheme of the Property Law Amendment 
Act, 1951, is very clearly explained by the Hon. Mr. 
Mason in his article in (1952) 28 NEW ZEALAND LAW 
JOURNAL, 24. In the course of these articles, I may 
conceivably go into greater detail with regard to certain 
sections ; but every practitioner should certainly read 
carefully the Hon. Mr. Mason’s article, if he is desirous 
of ascertaining, with very little trouble, exactly what the 
Property Law Amendment Act, 1951, sets out to achieve 
(and which, I think, the Property Law Act, 1952, does 
achieve). Whan all is said and done, there are many 
sections in the Property Law Act which are of a very 
dry and technical nature, and which are almost ex- 
clusively of theoretical importance only. They must 
be known by the law-student, who desires a pass in the 
troublesome and technical subject of the law of property ; 
but they do not require to be looked up very frequently 
by those in practice. 

THE N$w ACTS AMEND AS WELL AS CONSOLIDATE. 
The Property Law Act, 1952, is recited in its Preamble 

as “ An Act to consolidate and amend certain enactments 
relating to property “, and the Land Transfer Act, 
1952, is recited in its rather longer Preamble as “ An 
Act to consolidate and amend certain enactments re- 
lating to the registration and transfer of title to land “. 
Therefore, although the provisions of the Property Law 
Amendment Act, 1951, are embodied in the Property 
Law Act, 1952, the Legislature last session still further 

AMENDMENTS TO THE LAND TRANSFER ACT. 
It may be convenient at this stage, if I briefly set out, 

the recent amendments to the Land Transfer Act. 
New Zealand Arms : To conform to modern constit- 

utional usage, the Registrar’s seal of office is to bear 
the impression of the New Zealand Arms and not, as 
hitherto, the Royal Arms : similarly the First Schedule 
provides for the use of the New Zealand Arms in certifi- 
cates of title. However, there is a very useful saving 
provision in s. 9 (2) which reads as follows :- 

Nothing in this section shall affect the validity of 
any instrument (whether signed or issued before or 
after the commencement of this Act) bearing the 
imprint of the seal of the Registrar, notwithstanding 
that that seal bears the impression of the Royal Arms 
instead of the New Zealand Arms. 
Special provisions as to Land in more than One District : 

Section 36 contains a very useful provision to meet the 
case where land in more than one registration district is 
dealt with in the same instrument : Section 36 (1) 
provides that every instrument presented for regist- 
ration shall (except in the case of a memorandum of 
transfer) be in duplicate, or, if the preson presenting 
the same so requires, in triplicate, and shall be attested 
by a witness. All practitioners know that provision ; 
but sometimes there is overlooked the necessity for au 
additional executed original when land in more than one 
registration district is being dealt with. In future, 
any failure to observe this necessity will not have any 
dire effect : a proviso to s. 36 (1) has now been inserted, 
and it reads as follows :- 

Provided that, where the instrument affects land in more 
than one district, the Registrar of each district to whom the 
instrument is presented for registration as to that part of the 
land that is situated in his district may require the presentation 
for filing in his office of either an additional executed copy 
of the instrument or a copy of the instrument certified as a 
true copy by the Registrar in whose district an executed copy 
has already been filed. 
To cite from the Explanatory Note attached to the 

Land Transfer Bill when it was introduced : 
In future, where, for example, a mortgage affects land in 

two districts, it will be required to be executed in triplicate 
so as to allow for one copy to be retained in each Land Transfer 
Office, otherwise a certified copy must be presented when the 
mortgage, after being registered in one district, is presented 
for registration in the other. 

It follows that if the lessor, as is usually the case, 
requires an executed copy of the lease for his own use, a 
lease affecting land in two registration districts should 
be executed in quadruplicate. Practitioners are aware 
of the Land Transfer regulation which prohibits the 
registration of carbon copies of .instrumen$s, Each 
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part of an instrument registered must be an original 
instrument. 

Where different Parts of an Instrument conflict : 
It follows from the requirements of s. 36 (1) of the Land 
Transfer Act, 1952, above cited, that there is a possi- 
bility of the part of the instrument retained in the Land 
Registry differing from the part given out to the party. 
To meet thi,: possible contingency, s. 38 (4) provides 
that, in the event of any conflict between the copy of 
an instrument that is filed in the Land Transfer Office 
and the copy returned to t’he person eff&ing regist- 
ration, the copy retained in the Land Transfer Office 
is to prevail. 

It is indeed rather curious that hitherto there has 
been no express statutory provision to meet a case of 
discrepancy between the different parts of the one 
Land Transfer instrument. I once encountered a case 
in practice where although the part of the mortgage 
filed in the Land Registry Office had the usual charging 
clause, the other part in the possession of the mortgagee 
was entirely destitute of any charging clause what- 
soever. The solicitor for the mortgagor strenuously 
argued that the registration of the mortgage was void 
and ought to be cancelled. But, as at that time 
Boyd v. Hayor, etc., of Wellington ([1924] S.Z.L.R. 
1174) had just been reported and was fresh in every- 
one’s mind, I think that I convinced him that it would 
be quite wrong for the Registrar to cancel the regist- 
ration of the mortgage. 

Issues of Titles in favour of Overseas Governments : 
It was not until 1945 that anv provision was made for 
the issue of a certificate of title in favour of a foreign 
Government ; that was provided for by the Land 
Transfer (Foreign Governments) Act, 1945. Section 
165 of the Land Transfer Act, 1952, extends this pro- 
vision to the Government of any oversea country. 
Subsection 1 reads : 

The Government of any oversea county shall be deemed 
to be and to have always been capable of being registered as 
the proprietor of any estate or interest in land under this Act 
in the same manner as if it were a body corporate. 

“ Oversea country ” is defined in subs. 4 as meaning 
any country other than New Zealand. 

Land owned by the New Zealand Government in name 
of the Queen : It follows that land owned by the New 
Zealand Government will continue to be put in the name 
of Her Majesty the Queen. In passing, it may be 
mentioned that Parliament last Session also made 
provision for the issue of certificates of title in the name 
of Her Majesty the Queen in cases where no previous 
statutory authority existed for the issue, but without 
prejudice, however, to any such previously existing 
authority. I refer to s. 19 of the Public Works Amend- 
ment Act, 1952. 

Verification of Instruments executed Abroad : Section 
166 of the Land Transfer Act; 1952, contains detailed 
provisions as to the verification of Land Transfer 
instruments executed outside New Zealand. Sum- 
marized, they provide that a Land Transfer instrument 
executed outside New Zealand should be executed uither 
before a Notary Public or verified by him in the.custom- 
ary manner, or before a Commonwealt’h repres&tative 
or verified by such a representative in the dustomary 
manner. 

The reference to a Ndtary Public is not restricted to a 
Notary Public of the British Commonwealth, as it was 
under the Land Transfer Act, 1915, but means a Notary 
Public exercising his functions in any particular country. 

For example, execution before or verification by a 
Notary Public.of the United States of America is now 
permissible. 

I f  an instrument is executed in a foreign country, it 
will no longer be necessary to seek the services of the 
British Con&l. The Act defines a Commonwealth 
representative as follows :- 

“ Commonwealth representative ” means an Ambassador, 
High Commissioner, Minister, Chargi: d’ilffaires, Consular 
Officer, Trade Commissioner, or Tourist Commissioner of a 
Commonwealth Country (including New Zealand) ; and in- 
clndes any person lawfully azting for any sxh officer ; and 
also includes any diplomatic secretary on the staff of any 
such Ambassador, High Commissioner, Minister, or ChargB 
d’ilffaires. 

The definition of “ CommonweaTth country ” is 
interesting : 

“ Commonwealth country ” means a country that is a 
member of the. British Commonwealth of Nations ; and in- 
cludes every territory for whose international relations the 
Government of that country is responsible ; and also includes 
the Republic of Ireland as if that country were a member 
of the British Commonwealth of Nations. 
It was stated in the Explanatory Note to the Bill 

that the existing provisions as to t,he verification of 
instruments executed outside New Zealand had been 
re-written, so as to bring the provisions into line with 
the existing constitutional posit.ion of the British 
Commonwealth of Nations. 

It may also be usefully added that instruments 
executed abroad may also be verified in the manner 
provided by s. 9 of the Evidence Amendment Act, 
1945, in any case where the provisions of that section 
apply. That section applies to members of the 
Armed Forces of Her Majesty for the time being outside 
New Zealand. 

Certificate of Correctness for purposes of Land Transfer 
Act : All practitioners were aware of the provisions of 
s. 175 of the Land Transfer Act, 1915, which required 
every instrument purporting to deal with or affect any 
estate or interest under the provisions of the Land 
Transfer Act, to be certified as correct for the purposes 
of the Act by t’he party claiming under or in respect of 
the instrument, or by a licensed landbroker or a solicitor 
of the Supreme Court employed by that party. 

That provision has been repeated in s. 164 of the Land 
Transfer Act, 1952 ; but there has been added a very 
interesting proviso drafted after the Bill had been 
presented to Parliament, but designed to meet the 
difficulty where the party, in whose favour the instru- 
ment is, refuses to certify or to authorize his solicitor 
or landbroker to certify, and the other party to the 
instrument desires registration but cannot enforce 
registration, because there is no certificate of correct- 
ness. Thus, a discharge of mortgage should be signed 
correct by the mortgagor or by his solicitor or land- 
broker, a lease by the lessee or by his solicitor or land- 
broker. 

Cases have occurred in practice where a first mort- 
gagee desirous of ridding himself of his liability for rates 
has been unable to do so because the mortgagor has 
declined to sign the discharge correct, although the 
mortgage moneys have been repaid, and the mort- 
gagee has executed a proper discharge. It is also 
conceivable that where a lease contains burdensome 
covenants by the lessee that party may attempt to hold 
up registration by not endorsing the necessary certifi- 
cate of correctness. To meet such practical difficulty 
as this, the proviso to s. 164 enacts as follows :--- 

Provided that where any instrument has not been certified 
as correct under the foregoing provisions of this subsection 
any other person who is a party to the instrument or claims 
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any interest thereunder 01 in respect thereof or his legal 
personal representative may apply to the Supreme Court for 
authority to certify that the instrument is correct for the 
purposes of this Act, and the Court may .order accordingly 
if it is satisfied that it is just and expedient that the authority 
be granted; and upon production of a sealed copy of the 
order, the Registrar may register the instrument if it is 
certified as correct for the purposes of this Act by the person 
so authorized. 
Registrar m,a,y require Evidence as to Possession where 

Title Limited : Since the first Land Transfer Act 
came into force on February 1, 1871, the public has 
gained great confidence in a Land Transfer title : 
the system of State-guarantee has proved a boon to 
the public. But a change came over the scene when 
the Land Transfer (Compulsory Registration of Titles), 
Act, 1924, came into operation on April 1, 1925. 

As regards titles brought under the Land Transfer 
Act by operation of the Land Transfer (Compulsory 
Registration of Titles) Act, 1924, it was not safe in most 
instances to issue fully-guaranteed titles. Most titles 
issued by virtue of the “ Compulsory ” statute were, 
in the first instance, issued as limited titles-i.e., 
limited as to title, or limited as to parcels, or limited 
both as to parcels and title. The limitations as to 
title automatically became extinguished on the expir- 
ation of twelve years after the issue of the certificate. 
Certificates of title limited as to Ijarcels arc not guaran- 
teed as to the position, area, or boundaries of the land ; 
and usually in practice the limitation as to parcels 
remains until there is deposited a plan of survey of the 
land, and notices ha,ve been sent to adjoining owners. 
Section 16 (1) (d) of the Land Transfer (Compulsory 
Registration of Titles Act, 1924 (now represented by 
s. 199 (1) (d) of the Land Transfer Act, 1952) expressly 
makes a limited certificate of title subject to the title, 
if any, of any person adversely in actual occupation of, 
and rightfully entitled to, any such land or any part 
thereof. Moreover, s. 199 (3) of the Land Transfer 
Act, 1952 (re-enacting a similar provision in the 
“ Compulsory ” statute) expressly provides that, not- 
withstanding the provisions of s. 64 of that Act, the 
issue of a limited certificate of title for any land shall 
not stop the running of time under the Limitation Act, 
1950, in favour of any person in adverse possession of 
that land at the time of the issue of the certificate, or in 
favour of any person claiming through or under him. 

Section 200 of the Land Transfer Act, 1952, author- 
izes the issue of ordinary certificates of title in favour 
of persons who estabIish title adverse to the registered 
proprietor of a limited title. I f  the Registrar issues 
such a title, he must at the same time cancel the limited 
title. There are thousands of limited titles in New 
Zealand in respect of which no evidence has been 
obtained as to whether or not the title of-the registered 
proprietor has become extinguished b,v operation of 
the Limitation Act, 1950, by reason of the fact that, 
when the land was first brought under the Act by virtue 
of the “ Compulsory ” statute, there was some person 
in adverse occupation to the registered proprietor. 
Unless, therefore, dealings were to be permitted to be 
registered against defeasible Land Transfer titles, which 
would probably gradually undermine the public con- 
fidence in a Land Transfer title, an express provision 
authorizing the Registrar to call for evidence as to the 
facts of possession was advisable. When, a few years 
ago, South Australia (the home of the Torrens system) 
adopted our “ Compulsory ” statute, the authorities 
saw to it that the Registrar had this power expressly 
conferred on him : they thought that this was the only 
possible defect in our “ Compulsory ” Statute. 

Accordingly, s. 197 of the Land Transfer Act, 1952, 
enables the District Land Registrar, before removing 
the limitations as to parcels or as to title or before 
registering any dealing against a limited certificate, to 
require proof that no other person has acquired title 
to the land by adverse possession. A precedent will 
be found in (1951) 27 NEW ZEALAND LAW JOURNAL, 210, 
in the form of a model statutory declaration to satisfy 
the District Land Registrar. 

Registrar’s Powers to require surveys extended to Titles 
Limited as to Parcels : A District Land Registrar may 
require a plan of survey to be lodged, if part, or the 
residue, of the land included in a certificate of title is 
being dealt with, or if a separate or new certificate of 
title is applied therefor. Until January 1, 1953, the 
Registrar, however, could not exercise this power with 
respect to a certificate of title limited as to parcels. 

It has now been found necessary to confer this power 
on the Registrar even in cases of titles limited as to 
parcels. Nevertheless, as the cost of surveys of land 
these days is often considerable, it may be pointed out 
that s. 1.96 of the Land Transfer Act, 1952 (reproducing 
s. 14 of the “ Compulsory ” statute) provides that except 
as otherwise provided in Part XII of the Act (which 
now represents the “ Compulsory ” statute) so long as 
a certificate of title continues to be limited, no new 
certificate of tit’le other than a limited certificate of 
title may be issued in substitution therefor, or for 
any part of the land comprised therein unless in the latter 
case the matters in respect of which it is limited do not 
affect the part of the land for which the new certificate 
of title is issued. 

A certificate of title issued on a subdivision of an 
area in a title limited as to parcels title would, there- 
fore, also be limited as to parcels (and to that extent 
excepted from the State-guarantee) unless or’ until a 
plan of s’urvey be lodged enabling the title to be guaran- 
teed as to parcels. 

With this safeguard, so far as the State is concerned, 
it may reasonably be supposed that in practice District 
Land Registrars will often waive a survey in connection 
with a dealing affecting a title limited as to parcels, 
where they would consider it their duty to require a 
survey, if the title were an ordinary one, carrying the 
State-guarantee as to parcels. In other words, the 
Land Transfer Office can, in the matter of surveys, 
afford to take more risks in connection with a title 
limited as to parcels than with a title not so limited. 

Alterations in the Law of Procedure : Under the 
Land Transfer Act, 1915, several provisions required 
application to the Supreme -Court or a Judge thereof 
to be by way of summons (e.g., appeals from decisions 
of Registrars, and applicat’ions to extend caveats 01 
to have caveats removed). Slightly altering the pro- 
cedure, the Land Transfer Act, 1952, now provides that 
the application is to be made to the Court (i.e., the 
Supreme Court) but it does not specify the manner in 
which the applications are to be made. As a result, 
the Code of Civil Procedure will apply to all proceedings 
in the Supreme Court under the Act. I understand 
that this means that, except where otherwise provided, 
the appropriate procedure will be by way of motion. 
It may be pointed out that an exception to the procedure 
as to appeals exists in s. 8 of the Joint Family Homes 
Act, 1950 : appeals against a decision of the Registrar 
(which .would include a Mining Registrar, if the title 
were a -mining privilege) to cancel a Joint Family Home 
certificate are to be made to a Magistrate. ,. 
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THE ANGLO-IRANIAN OIL COMPANY CASE. 
In the International Court of Justice. 

By F. HONIQ, Barrister-at-Law. 

The judgment of the International Court of Justice 
which was delivered on July 22, 1952, was solely con- 
cerned with the question of whether the Court had 
jurisdiction to adjudicate between the parties. A 
large number of arguments were put forward by both 
sides in support of their respective contentions, and it 
may be convenient, although the judgment of the Court 
did not deal with all the arguments, to set them out in 
some detail. 

THE IRANIAN ARGUMENT. 

The first argument put forward on behalf of the Iranian 
* Government by Professor Rolin, of Brussels University, 

was that the Iranian Nationalization Laws of March 20 
and May 1, 1951, concerned “ matters essentially within 
the domestic jurisdiction ” of Iran wit,hin the meaning 
of Art. 2 (7) of the Charter of the United Nations, and, 
as such, were incapable of being the subject of inter- 
vention by any organ of the United Nations, of whom 
the International Court was one. It was said further 
that the Court, in the absence of a special agreement 
between the parties, was entitled to exercise jurisdic- 
tion only to the extent that the parties had, by their 
declarations pursuant to Art. 36 (2) of the Statute of 
the Court, recognized the jurisdiction of the Court as 
compulsory, and that the Persian Declaration of October 
2, 1930, had expressly limited that jurisdiction to 
“ disputes arising after the ratification of the Declara- 
tion, with regard to situations or facts relating directly 
or indirectly to the application of treaties or conven- 
tions accepted by Persia, and subsequent to the rati- 
fication of the said Declaration ” I. The Iranian 
Government contended that the Declaration could only 
refer to treaties concluded by Iran after September 19, 
1932, and that no dispute arising out of a treaty con- 
cluded before that date could be submitted to the juris- 
diction of the Court. Unless, therefore, Iran sub- 
mitted, the oil concession granted in 1933 could be 
regarded as a ” treaty ” in the technical sense, the 
Court clearly lacked jurisdiction in this case. 

In support of the contention that the concession was 
not a ” treaty “, Iran advanced three arguments- 
namely, (i) that it had not been concluded between 
States ; (ii) that it had not been registered with the 
Secretariat of the League of Nations in conformity 
with Art. 18 of the Covenant (now replaced by Art. 102 
of the Charter) ; and (iii) that, if it was contended that 
there was an agreement between the two Governments- 
and not only between the Persian Government and the 
company-such agreement had never been put into 
writing. 

A further argument, and one closely connected with 
the first-viz., that under the Charter nationalization 
is “ essentially within the domestic jurisdiction ” of 
sovereign States-was to the effect that both the 
United Kingdom and Iran had, in their respective 

1 The Iranian Decleration wes ratified by the Iranian Parlia- 
ment on September 19, 1932, end in what follows the two dates 
October 2, 1930, and September 19, 1932 (respectively), are used 
elternstively. For the purposes of the arguments %nd the 
judgment this is immaterial. It m@y be observed that Iran 
withdrew her Declaration on July 9, 1951. 

Declarations accepting the compulsory jurisdiction of 
the Court, reserved to themselves questions within 
the “ exclusive ” jurisdiction of States, and that this 
reservation now applied, under the wording of Art. 2 (7) 
of the Charter, to matters “ essentially ” within their 
domestic jurisdiction. 

Next, it was contended that the United Kingdom, 
by refusing to submit the dispute to the Iranian Courts, 
had not exhausted the local remedies which had been 
available to it, or more especially to the Anglo-Iranian 
Oil Co., and that for this reason also the Court was not 
entitled to exercise jurisdiction. And, lastly, it was 
said that, as the dispute had been submitted to the 
Security Council as a result of the failure of the Iranian 
Government to comply with the interim measures of 
protection ordered by the International Court on July 
5, 1951, the matter was still under examination by 
another organ of the United Nations, and that there- 
fore the Iranian Government was entitled to insist 
that t.he present proceedings be suspended. This argu- 
ment was based on the wording of the Persian Declara- 
tion of October 2, 1930, accepting the compulsory 
jurisdiction of the Court, which contained the following 
passage : The Persian Government reserves “ its right 
to require that proceedings in the Court shall be sus- 
pended in respect of any dispute which has been sub- 
mitted to and is under consideration by the Council 
of the League of Nations.” Reliance was placed on 
the fact that on October 19, 1951, the President of the 
Security Council had stated expressly that the Council 
remained seised of the question, and, having regard to 
this statement, the Iranian Government claimed to be 
entitled to invoke the reservation contained in the 
Declaration of October 2, 1930. 

THE &TED KINGDOM ARGUMENT. 

The United Kingdom Government put two alterna- 
tives before the ourt-namely, either to decide here 
and now that the Court was competent to deal with the 
merits of the case, or to postpone the decision relating 
to jurisdiction until the case was ready to be heard on 
the merits. 

Iran’s contention that Art. 2 (7) of the Charter pre- 
cludes the Court from exercising jurisdiction ove1 
matters “ essentially within the domestic jurisdiction ” 
of States-nd nationalizat’ion of industries was said 
to be one of these matters-was naturally the most 
important and far-reaching argument in the whole case. 
The United Kingdom countered it mainly by saying 
that the check which Art. 2 (7) placed upon the United 
Nations generally with regard to such matters did not 
apply to the International Court because Art. 2 (7) 
contained the words “ Nothing contain&d in the present 
Charter shall authorize . . .” It did not, so it was 
argued, say that 
shall authorize “, 

“ nothing in the Statute of the Court 
and, therefore, applied only to the 

Charter itself, and to no other instrument providing 
for the functioning of other organs of the United Nations. 
In support of this proposition the United Kingdom relied 
in particular upon Art. 36 (1) and (2) of the Statute, and 
argued that it would be incongruous, if Art. 2 (7) of 
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7 The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

I 

A Society Incorporated u?uier the protins of 
The R&ious, C?m-i-table. and Educational 

Trusts Acts, 1908.) 
* OUR ACTIVITIES: 

PWkdWltZ 
TEE Mom REV. R. H. OWEN, D.D. (I) Resident Hostels for Girls and a Transient 

Primate and Archbishop of Hostel for Women and Girls travelling. 
New Zealand. (2) Physical Education Classes, Sport Clubs, 

Headquarters and Training College: and Special Interest Groups. 
90 Richmond Road, Auokland, W.l. (3) Clubs where Girls obtain the fullest 

ACTIVITIES. appreciation of the joys of friendship and 

( 2hurch Evangelists trained. Mission Sisters and Evangel- 
service. 

7 Welfare Work in Military and i&s provided. 
Ministry of Works Camps. Parochial Missions conducted ‘ 

special Youth Work and Qualified Social Workers pro- 
* QUR AIM as an International Fellowship 

Children’s Missions. 
1 Religious Instruction given w~~~~mong the Maori. 

I Ch?$?&%il;t~~ printed Prison Work. 
Orphanages staffed 

is to foster the Christian attitude to’all 
aspects of life. 

* OUR NEEDS: 
LEGACIES for Special or General Purposes may be safely 

entrusted to- 

THE CHURCH ARMY. 
FORM OF BEQUEST. 

“ I give to The Church Army in New Zealand Society, 
of 90 Richmond Road, Auckland, W.l. [here insert 
particztlars] and I declare that the receipt of the Honorary 
Treasurer for the time being, or other proper Officer of 
The Church Army in New Zealand Society, shall be 
sufficient discharge for the same.” 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED f9.000 before the proposed 
New Building can be commenced. 

&mer;J$reeQmy, : 

5,’ BOuicoli Street, 
WdliV@O% 

A worthy bequest for 

YOUTH WORK. . . 

THE OBJECT : 

“The Advancement .of I Christ’s 

THE Y.M.C.A.‘s main object is to provide leadership 
training for the boys and young men of to-day . . . the 

future leaders of to-morrow. This is made available to 

. Christian muilinees.” : : ‘. 
;. ,,_ .- 

Founded in 1883-the first Youth Movement, fom&d. 
youth by a properly organised scheme which offers all. 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 109 years, and has, given a worthwhile service 

Is International and Interdenominational. .’ 

to every one of the thirteen communities throughout 
New Zealand where it is now established. Plans are in 

i _-. 

The NINE YEAR PLAN for r30ys . . . . . . 
8-18 in the Juniors--Tb+.Life Boys-~ 

18-18 in the Seniprs-Thb Boys’. Brigade.- , 

hand to offer these facilities to new areas . . . but this 
can only be done as funds become available. A bequest 
to the Y .M.C.A. will help to provide service for the youth 
of the Dominion and should be made to :- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

A character building movement; 

FORM OF BEQUEST: 

“I QIVE AND BEQUEATH unto the Boys’ Brigade, New 
Zealand Dominion Council Incorporated, National Chambers, 
22 Customhouse Quay, Wellington, for the general purpose of the 
Brigade, (here insert &tails of legacy or bequest) and I direct that 
the receipt of the Secretary for the. time being or the receipt of 
any other proper officer of the Brigade shall be a good and 

114, THE TERRACE, WELLINGTON, or 

YOUR LOCAL YQUlYG MEN’S CHRlSTIAN ASSOCIATION 

QIWTS may also be marked for endowment purpose 
or general use. 

sufficient discharge for the same.” 

For in~ornwtian, writi to: 

THE SECRETARY, 
P.O. BOX 1408, WBLLIBGTOB. 

_ 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of 8dicito*e, a8 ~?hecutOre and Ad&ore, ie directed to the ckzim of the instittiiom in this issue : 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 
IN THE HOMES OF THE 

There are 17,000 Boy Scouts in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- ASSOCIATIONS reliance, resourcefulness, loyalty to King 
and Country, thoughtfulness for others. There is no better way for people 

It teaches them services useful to the to perpetuate their memory than by 
public, handicrafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good g500 endows a Cot 
aharaater. in perpetuity. 

Solicitors are invited to COMMEND THIS 
UNDENOMINATIONAL ASSOCIATION to clients. Official Designation : 

A recent decision confirms the Association 
as a Legal Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

Official Designation : 
TRUST BOARD 

The Boy Saouts Assooistion (New Zealand 
AUCKLAND, WELLINGTON, CHRISTCHURCH, 

Branch) Incorporated, 
TIMARU, DUNEDIN, INVERCARGILL. 

P.O. Box 1642. 
Wellington, Cl. 

Each Association administers its own lhmd8. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 

“ I GIVE AND BEQUEATH to the NEW 

way of health and happiness to delicate and 
ZEALAND RED CROSS SOCIETY (Incor- 

understandard children. Many thousands of porated) for :- 
young New Zealanders have already benefited The General Purposes of the Society, 
by a stay in these Camps which are under the sum of ;E . . . . . . . . . . . . (or description of 
medical and nursing supervision. The need 
is always present for continued support for property given) for which the receipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 
legal profession in advising clients to assist other Dominion Officer shall be a good 
by means of Legacies and Donations this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATION OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PRIVATE BAG, 
serves humanity irrespective of class, colour or 

WELLINGTON. creed. 

CLIENT *’ Then. I wish to include in my Will. legacy for The Brit.ish and Foreign Bible Society.” 

MAKING 
SOLlCITOx : ” That’s an excellent idea. The Bible Society has at least four eharsctetistia or an ideal bequest.” 
CLIENT: ” Well, whaL are they 7 ” 
SOLICITOR : “ It’s purpose is definite and unchanging-to circulate the Scriptures without either noLe or comment. 

A 
Ite record is amarlng--since its inception in 1304 it has distributed over 632 million ~olnmes. 11s scope is 
far reaching-it kroadcasta the Word 01 God iu 760 lawuagee Its activities cm never he superfluous- 
man will always need the Bible.’ 

WILL 
CIIRNT: “ You express my views exactly. The Society deserves a nubstantial legacy, in additlon to one’8 regular 

contribution.” 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, 0.1. 
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the Charter had been intended to apply to the Court, 
for the Statute to provide that States could by consent 
(either by Special Agreement or by signing the optional 
clause) submit for decision even such disputes as were 
concerned with matters 
domestic jurisdiction “. 

“ essentially within their 

In the alternative, the United Kingdom submitted 
that, even if Art. 2 (7) of the Charter were to be held 
to be applicable to the Court, the present case was 
concerned with matters forming the subject of general 
rules of international law or of specific treaties which 
<‘ ex hypothesi ” could never be essentially within the 
domestic jurisdiction of States. 

With regard to Iran’s contention that, on its true 
interpretation, the Persian Declaration of October 2, 
1930, had accepted the compulsory jurisdiction of the 
Court only in respect of treaties subsequent to the 
ratification of the Declaration, and not in respect of 
situations or facts subsequent thereto, the United 
Kingdom submitted that the text of the Declaration 
was capable of two meanings. The real meaning, it 
was contended, could be ascertained only by reference 
to the general circumstances in which the Declaration 
was made, and, as it was modelled on the common form 
of such declarations, which usually conferred jurisdic- 
tion upon the Court to deal wit,h “ all disputes which 
may arise after ratificat’ion . . . in relation to situa- 
tions or facts subsequent to such ratification “, the 
Iranian Government could not now be heard to say 
that it had always intended to ascribe a different mean- 
ing to these words. Also, it was said, the words used 
were intended to provide for an exception to a specific 
grant of jurisdiction and therefore had to be interpreted 
restrictively. Accordingly, the United Kingdom sub- 
mitted that the Court was competent to deal with the 
present case, on the ground that it related to “ situations 
or facts ” subsequent to the Persian declaration. 

Alternatively, it was submitted that, if the Court 
were to hold that the declaration referred only to 
treaties concluded by Iran after 1930, the United King- 
dom was entitled to rely on a treaty concluded between 
Iran and Denmark in 1934, the provisions of which 
could be invoked by the United Kingdom by virtue of 
the most-favoured-nation clause contained in the Anglo- 
Persian Treaties of 1857 and 1903, and that, by virtue 
of the Danish treaty, British nationals were entitled to 
be treated “ in accordance with the principles and 
practice of international law “. 

More important, however, than the argument based 
on the Danish treaty of 1934 was the contention that 
the oil concession of 1933 itself was a “ treaty ” within 
the strict meaning of that term. The United Kingdom 
drew attention to the circumstances in which that 
concession had been granted, and in particular to 
the fact that the dispute between Persia and the United 
Kingdom concerning the previous concession had 
previously been submitted to the Council of the League. 
This dispute had been removed from the agenda of the 
Council as a result of the conclusion of the new con- 
cession, and, therefore, so the United Kingdom argued, 
the concession was designed to bind both Governments, 
and in that sense constituted a treaty. 

The United Kingdom contested what both parties 
agreed to be an ” audacious ” argument put forward 
on behalf of Iran-viz., that the Persian Declaration 
which excluded from the acceptance of the Court’s 
jurisdiction and reserved to Persia “ questions which, 

according to international law, are within the exclusive 
jurisdiction of States ” must now be read as if it con- 
tained the words of Art. 2 (7) of the Charter--l;lz., 
“ matters essent,ially within the domestic jurisdiction 
of any State “. Iran was constrained to put forward 
this argument of a new kind of clausula rebus sic stantibus 
in order to escape the consequences of the established 
jurisprudence of the Permanent Court that no matter 
could come within the sphere of exclusive domestic 
jurisdiction if it involved the application of a treaty. 

As to the Iranian contention that the Anglo-Iranian 
Oil Co. had failed to “ exhaust local remedies “-viz., 
had failed to take proceedings before the Iranian Court’s 
before applying to the International Court--the United 
Kingdom argued that this objection could not be classi- 
fied as an objection to the jurisdiction of t)he Court. 
Similarly, with-regard to the contention of t’he Iranian 
Government that the present proceedings should be 
suspended on the ground that the matter was under 
examination by the Security Council, the United 
Kingdom asked the Court to hold that t,his was not a 
question relating to the jurisdiction of the Court, and 
could not therefore be considered at this stage of the 
proceedings, and that, in any event, there was no 
identity of subject-matter between the two sets of 
proceedings : the Security Council had been seised of 
the subject-matter relat’ing to Iran’s failure to comply 
with the interim measures of protection ordered by 
the Court on July 5, 1951, while the Court was seised 
of the subject-matter relating to the actual merits of 
the case between the United Kingdom and Iran. 

THE JUDGMENT OF THE COURT. 

The Court delivered its judgment on July 22, holding 
by nine votes to five that it lacked jurisdiction, and that, 
as a necessary consequence of that decision, the interim 
measures of protection ordered on July 6, 1951, must be 
held to have lapsed as from the day of delivery of the 
present judgment. The judgment dealt first wit.h the 
interpretation of the Persian Declaration of October 2, 
1930 ; next with the United Kingdom claim that, 
by virtue of the most-favoured-nation clause contained 
in the Anglo-Persian Treaties of 1857 and 1903, the 
United Kingdom was entitled, for the purpose of 
establishing the jurisdiction of t,he Court, to rely upon 
the treaty concluded between Iran and Denmark in 
1934, and the further alternative claim of the United 
Kingdom that, in any event, the oil concession of 
1933 was a “ treaty ” within the meaning of the Persian 
Declaration, and finally with the United Kingdom claim 
that Iran, by raising in the course of the proceedings 
certain matters relating to t.he merits of t’he case, had 
thereby voluntarily submitted to the jurisdiction of the 
Court. 

The Court was of opinion that, from a grammatical 
point of view, the interpretat’ion of the Persian Declara- 
tion for which Iran had contended was preferable to 
that put forward by the United Kingdom, and that, 
although both interpretations were compatible with 
the French text, a more reasonable way of reading that 
text would be to link the words “ subsequent to the 
ratification ” to the words “ treaties or conventions “, 
and not to the words “ situations or facts “. 

The Court pointed out, however, that it was re- 
luctant to rely solely on a grammatical interpretation 
of the text, and it therefore proceeded to inquire 
whether t&s interpretation was consonant with. the 

. 
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qntentions of the Iranian Government at the time 
when the Declaration was ratified, It found t’hat in 
or before 1928 Iran had denounced all treaties with 
States still enjoying privileges under the rhgime of 
capitulat#ions, and that from then onwards she was in 
process of negotiating new t,reaties designed to put her 
on a footing of equality wit,h other countries. In view 
of Iran’s desire to rid herself of capitulatory restrictions, 
it was unlikely that she would have agreed in 1930 
to submit disputes arising from these old capitulatory 
treaties to the jurisdiction of the Court. Her inten- 
tion, therefore, must have been to accept t,he jurisdic- 
tion of the Permanent Court only in respect of disputes 
arising from treaties concluded after 1930. 

Having accepted Iran’s submission on the interpreta- 
tion of her Declaration, the Court was left with the 
alternative submission of the United Kingdom that, 
if the Iranian Declaration were held to refer to dis- 
putes arising from treaties concluded after 1932, the 
United Kingdom was entitled to rely on the benefits 
of the Danish treaty of 1934 (and of identical treaties 
concluded by Iran with Swit’zerland in 1934 and with 
Turkey in 1937), and on the oil concession itself, which 
was signed in 1933. 

The Court rejected this alternative subnission. It 
took t’he view that the Danish treaty could be invoked 
only by reason of the operation of the most-favoured- 
nation clause contained in treaties concluded before 
the ratificabion of the Iranian Declaration-i.e., in the 
treaties of 1857 and 1903-and that the latter, for this 
reason, could not be relied upon for the purpose of 
establishing the jurisdiction of the Court. 

As regards the submission that, in any event, the 
oil concession was a treaty, the Court held that it was 

no more than an agreement between the Iranian Govern- 
ment and a foreign company, and not an agreement 
designed to regulate the relations between the two 
countries. 

Finally, the Court overruled the British submission 
that Iran, by adducing arguments which, were con- 
cerned with the merits of the case, had thereby sub- 
mitted to the jurisdiction of the Court. It was pointed 
out that Iran had, throughout the proceedings, made 
clear her intention of objecting to that jurisdiction. 

Four Judges (Judges Alvarez, Hackworth, Read, and 
Carneiro) delivered dissenting opinions, and one Judge 
(Sir Arnold McNair, the President of the Court) delivered 
an individual opinion setting out his reasons for accept- 
ing the majority decision of the Court 2. It is interest- 
ing to observe that none of the dissenting Judges 
accepted the view that the oil concession could be 
regarded as a “ treaty ” in the technical sense. Broadly 
speaking, they dissented from the majority judgment 
of the Court because they interpreted the most-favoured- 
nation clause contained in the old Anglo-Persian treaties 
of 1857 and 1903 as enabling the United Kingdom to 
rely, for the purpose of establishing the jurisdiction of 
the Court, on the treaties concluded by Iran in 1934 
and 1937. 

It is obviously too early to express any view on the 
wider implications of this important judgment, but 
there can be no doubt that its results will be far-reaching, 
both as regards the legal nature of oil and other mineral 
concessions and as regards the interpretation of the 
most-favoured-nation clause. 

2 Sir Arnold McNair did not, of course, exercise the functions 
of President in the present case. 

THEIR LORDSHIPS CONSIDER. 

By COLONUS. 

Insurance, Trivial Breach.--In Provincial Insurance 
Co., Ltd. v. Morgan, [1933] A.C. 240, coal merchants 
were covered under an insurance policy in respect of 
damage to and injury by a motor-lorry owned by them. 
There was a warranty that it wa.s used for the delivery 
of coal. On a certain day, the lorry was used to deliver 
a load of timber and 5 cwt. of coal. After the timber 
was unloaded, 3 cwt. of coal was delivered. Whilst the 
lorry was on the way to deliver the last 2 cwt. of coal, 
it suffered a collision. The insurance company con- 
tended that it was relieved of liability, through breach 
of the warranty. Their Lordships held that the 
insurance cover held good. The gist of their reasoning 
is found at the end of Lord Wright’s speech, where he 
said, at pp. 255, 256 : “ It would have been easy for the 
appellants to set out in plain terms on their policy that 
it was a condition of the insurance that the user of the 
vehicle should be restricted to delivery of coal in the 
assured’s business of coal merchants : they have not 
done so.” The opposite case is found in Pearson v. 
Commercial Union Assurance Co., (1876) 1 App. Cas. 
498. Here, a steamer was insured whilst in dock, with 
liberty to go into dry dock (some distance up the river). 
The paddle-wheels were removed in dock, and the 
vessel was towed up to the dry dock. To save the 
extra charges of leaving the steamer in dry dock during 
the replacement of the paddles, the owners moored her 
in the river. Here she was burnt. Lord Penzance, 

at pp. 508, 509, gave the substance of the decision of 
the House against the owners : 

But what the vessel really did W&R to abandon, for the 
time, returning to the Victoria Docks, and to remain for some 
days in the river for the purpose of a certain repair, namely 
the putting on of the half paddle-wheels which had been 
taken off, a purpose which had no connection with returning 
to the Victoria Docks, and was in no way even ancillary to 
getting there. It is admitted that it is usual for shipowners 
to have this species of work done in the river, instead of a 
dock, because it is cheaper ; but it crtMot be said that a delay 
for that purpose was within the usuel course of vessels moving 
from one dock to the other. 

Trifles.-In the headnote to Brodker v. Thomas Borth- 
wick and Sons (Australasia), Ltd., [1933] A.C. 669, the 
great Napier earthquake is recorded as taking place at 
Nelson. In Charles Tennant, Sons and Co. y. Howatson, 
(1888) 13 App. Cas. 189, at pp. 493, 494, Lord Hob- 
house, delivering the judgment of their Lordships is 
credited with the following definition of “ personal 
chattels ” : 

“ goods, furniture, other articles capable of complete transfer 
by delivery, and (when separately assigned or charged) 
fixtures and crowing crops.” 

-The latter case concerned sugar crops, so a psycho- 
pathological explanation of the slip may be suggested, 
on the lines that a chattels security given to the appell- 
ant was coming home to roost. 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. 

“ F&“-Viscount Simon in his recently-published desertion ; and it made a decree in favour of the wife 
Retrospect (Hutchison) makes a number of eulogistic based on the husband’s desertion. It would have been 
references to F. E. Smith, afterwards Lord Birkenhead, very much better had he paid heed to the lines of the 
his senior at Oxford by one year and his predecessor in American writer, Christopher Morley : 
the Presidential Chair of the Union. Stories about The man who never in his life 
“ F.E.” (he says) are endless, some true and some (even 

“ His audacity and high 
Has washed up dishes with his wife, 

told by himself) otherwise. 
spirits, his command of withering satire and invective 

Or polished up the silver plate- 

have surely never been exceeded by anyone.” He 
He still is largely celibate. 

refers to Smith’s first speech in the House of Commons, 
Scriblex remembers an occasion when counsel, who 

which not only established his Parliamentary reputation 
was late for a social appointment, mentioned to Callan, 
J., that he had been doing the washing-up. “ You are 

but filled the older Conservatives (who applauded each 
pungent thrust) with hope and confidence. A good 

a graduate in house-work,” said that whimsical Judge. 

point about this outstanding figure is made by Charles 
“ As yet I have not passed beyond the stage of being 

Graves who, in The Bad Old Days (Faber and Faber), 
allowed to drymup ! 9’ 

observes : The Fast Student.-The late Lord Macmillan in his 
Lord Birkenhead was a man of most vivid personality and autobiography, A Jfan of Law’s Tale (Macmillan 

even today it is safe to bet a politician that he does not know 
within five years when Lord Birkonhead died. “ F.E.” has 

& Co., Ltd.. 1952), refers to the occasion on July 17,1924, 

such a green immortality that no one in a hundred would 
when the University of Edinburgh conferred upon him 

guess that, if he wore alive today, he would be much older than an honorary Doctorate of Laws. At the Graduation 
Mr. Winston Churchill and that he died in 1931. Ceremony, the honorary graduates were entirely eclipsed 

Scriblex recalls that one of his biographers contended by Eric Liddell, a student of the University who was to 

that “ F.E.” ‘s keenest sense of pleasure lay, not in receive the ordinary degree of B.Sc. Liddell had just 

recalling his forensic triumphs or his judicial attainments, won the 400 metres at the Olympic Games in Paris, and 

but in observing his fleet of Mercedes motor-cars, which, was greeted with acclamation as the hero of the day. 

placed end to end, stimulated his possessory senses and The Vice-Chancellor, Sir Alfred Ewing, on capping him, 

made a most imposing spectacle. addressed him in these words : “ Mr. LiddelI, you have 
shown that none can pass you-except the examiners.” 

Lawyers and Dancing.-A Terpsichorean expert has 
given public expression to her view that legal practi- 

That Snail Again.-Further light is shed upon 

tioners tend at an early age to become heavy and 
Donoghue v. Stevenson, [1932] A.C. 562, the famous 

ponderous in their movements, and that a course of 
“snail-in-the-bottle” case, by Lord Macmillan in his 

dancing would be much to their advantage. There 
autobiography. It seems that in the House of Lords, 

may well be something in this belief. Proficiency in 
a former Lord Chancellor, Lord Buckmaster, presided 

dancing is said to have been the chief qualification 
and he urged those who differed from him “ not to 

for the appointment of Hatton as Lord Chancellor by 
disturb with impious hands the settled law of the land “. 
Lord Tomlin sided with him. On the other hand, 

Queen Elizabeth. Indeed, he was so good-looking 
that the Virgin Queen would listen to “ no damned 

Lord Atkin, who wrote the classic judgment on “ fore- 

nonsense about merit ” when she appointed him and 
seeability ” (now, like public policy, an unruly horse to 

affectionately bestowed upon him the Great Seal in 
ride), was equally emphatic as to the contrary point of 

its silken bag. His only other claim to fame seems to 
view, and he enlisted Lord Thankerton under his banner. 

have been that he left a rich young widow who was 
It was left to Lord Macmillan to make up his mind with 

wooed both by the impoverished Francis Bacon and 
which of his seniors he agreed : the decision depended 
on his vote. 

by the influential Edward Coke ; but Lady Hatton, 
His was a forthright Scats character, and 

he made no bones about it. In the course of his 
like the Attorney-Generalship, went to Coke. opinion, he said : 

Domestication Note.-Reference has recently been 
made in the New Zealand newspapers to the case before 
the Court of Appeal in England of the husband, who, 
not finding home conditions to his liking, warned his 
wife before he left her that the house was “ no use to 
him ” and that either she cleaned it up or he left. 
“ One would have thought that the husband would have 
set about cleaning up his house properly,” observed 
Singleton, L. J. “ His wife had plenty to do bringing 
up six children.” In the view of Denning, L.J., the 
proper course for the husband to adopt was to have 
“ buckled in ” and helped with the house-work. The 
Court disagreed with the finding of the Divorce Com- 
missioner that the wife’s conduct in not bringing house 
and children up to the husband’s standard amounted to 
the expulsion of the husband and to constructive 

He (the manufacturer) places himself in a relationship with 
all the potantial consumers of his commodities and that 
relation&p which he assumes and desires for his own ends 
imposes upon him a duty to take care to avoid injuring them. 
Hs owes them a duty not to convert by his own carelessness 
an article which he issues to them as wholesome and innocent 
into an article which is dangerous to life and health. 

In accordance with Scottish practice, the facts alleged 
by the pursuer were, for the purpose of the argument, 
assumed to be true ; and the case was debated on the 
point as to whether, on that assumption, she was 
entitled in law to the remedy she sought. After her 
narrow victory in the H&se of Lords, the papers were 
returned to the Court of Session so that the matter might 
be heard. Unhappily for the thousands of snaiIs that 
have since suffered humiliation, the case was settled at 
this point, and the reputation of the alleged vagrant 
never cleared. 
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PRACTICAL POINTS. 

This service is available free to all paid annual subscribers, but the number of questions accepted 
for reply from subscribers during each subscription year must necessarily be limited, such limit 
being entirely within the Publishers’ discretion. Questions should be as brief as the circumstances 
will allow ; the reply will be in similar form. The questions should be typewritten, and sent in 
duplicate, the name and address of the subscriber being stated, and a stamped addressed envelope 
enclosed for reply. They should be addressed to : “ THE NEW ZEALAND LAW JOURNAL ” 
(Practical Points), P.O. @ox 472, Wellington. 

1. Bankruptcy.- Unregistered Mortgages to secure Debts-One 
Mortgage to Deceased Estate and Other to Tradesman-Mortgagor 
Beneficiary in Such Estate to Amount less than Secured Principal 
-Respective Positions of Executor and Tradesman. 

QUESTION : Wo act for the executor of the will of Y, deceased. 
X, who is a residuary beneficiary, owes the estate 2800 under 
an unregistered mortgage given to Y during her lifetime, and 
the executor holds the mortgage (and counterpart) and the 
certificate of title. The assets in the estato have been realized 
except for X’s debt, which is greater by approximately g.400 
than the value of his interest in the estate. 

X, who owes a considerable numbor of debts, executed a 
second mortgage in favour of a tradesman to secure a debt of 
2150, and this mortgage also is unregistered. The house 
property over which the two mortgages are given would probably 
realize no more than $800 on a sale (the amount of the first 
mortgage). 

If X should file a petition in bankruptcy : 

(a) Would the executor and the tradesman be “secured 
creditors ” (their mortgages being unregistered) ? 

(b) Could the executor apply, in part payment of X’s debt 
to the estate, the amount of X’s share in the estate, and remain 
a secured creditor for the balance, or must he account to the 
Official Assignee for an amount equal to X’s interest in the 
residue ? If the executor can exercise his right of retaining 
the legacy against the debt, thon the second mortgagee can 
expect to receive payment of his debt in full on realization of 
the security. 

We mention, in conclusion, that both mortgages are being 
lodged for registration. 

ANSWER : (a) It is considered that the executor and the trades- 
man are ” secured creditors “. Although the unregistered 
mortgages do not at law bind the land until registration (Land 
Transfer Act, 1915, s. 38), this does not mean that they are 
meantime of no effect : see, as to rights acquired under un- 
registored instruments, Barry v. Heider, (1914) 19 C.L.R. 
197, 208, approved by the Privy Council in Great West Per- 
manent Loan Co. v. Friesen, [1925] A.C. 208, 223. 

These cases dealt with unregistered transfers, but they 
recognized the validity of equitable interests notwithstanding 
statutory provisions equivalent to x. 38. (It is assumed that 
the priority of the unregistered mortgages has not been de- 
feated by the bona fide registration of some other interest.) 
Furthermore, the Official Assignee will acquire his title by 
transmission, and, therefore, subject to equities : Land Transfer 
Act, 1915, s. 124 (2). 

(b) It further seems that the executor is under a twofold 
duty to apply in part payment of X’s debt to the estate the 
amount of X’s share in the estate. First, this duty is owed to 
the estate, under the doctrine expounded by Kekewich, J., 
in In re Akerman, Akerman v. Akernzan, [1891] 3 Ch. 212, 219. 

The property in X’s share in Y’s estate does not pass to X 
or become part of X’s assets : In re Melton, Milk V. Towers, 
[1918] 1 Ch. 37. The principle of this case is set out in In re 
Lennard, Lemnard’s Trustee Y. Lennard, [1934] 1 Ch. 235, 242. 

The executor should note that, if he proves in any bank- 
ruptcy, this may be held a,n abandonment of the right of re- 
tainer : Stammers v. Elliott, (1868) L.R. 3 Ch. 195. From this, 
it would follow that Y’s executor should not account to the 
Official Assignee for an amount equal to X’s interest in the 
residue. 

In the second place, the duty mentioned above is owed also 
to tho tradesman under the equitable doctrine of marshalling : 
see Garrow’s Law of Trusts and Trustees, 266. 

Q.2. 

Gift-Promissory Note-Partial Forgiveness by Way of Gift- 
Necessity for Writing- Whether a Form of Deed-Bills of Exchange 
Act, 1908, s. 62-Death Duties Act, 1921, s. 38. 

QUESTION : A client of ours sold and transferred a property 
to his son taking in settlement of the purchase money a promis- 
sory note for $3,000, payable upon demand with no interest men- 
tioned. The father proposes to reduce the promissory note by 
a sum of 2500 each year, and it is proposed to endorse on the 
promissory note the following: “ I hereby acknowledge that 
I have this day reduced this promissory note by way of gift by 
the sum of $500.” The father then proposes to sign the endorse- 
ment and date it, and of course retain the promissory note and 
file the usual gift statement. 

Will that complete the gift or is it necessary to have a deed of 
gift signed by the father ? See s. 62(2) of the Bills of Exchange 
Act, 1908, and Byles on Bills, 18th Ed., p. 233. 

ANSWER : It would certainly be advisable to clothe the 
intended gift in the form of a deed, to put the matter beyond all 
doubt : Chambers v. Commissioner of Stamw Duties f19431 
N.Z.L.R. 504, 521 ; In re Gray, Gray v: Commksioner of kt&$ 
Duties [1939] N.Z.L.R. 23. 

Although s. 62 of the Bills of Exchange Act, 1908, merely 
requires a renunciation to be in writing, that section appears to 
refer only to an intended complete renunciation, and not to a 
series of partial renunciation, as is contemplated in this case. 
In Brown V. Adams [1939] N.Z.L.R. 226, Sir Michael Myers, C.J.. 
was dealing with an alleged complete renunciation. 

It would also be advisable for the father to deliver the deed 
of partial forgiveness to the debtor son. 

Perhaps the precedent in 18 New Zealand Law Journal 249 
could be adopted to meet the circumstances. 

x.2. 

2. Probate and Administration.-Deceased Intestate killed while 
driving Motor-car-Relatives refusing to take out Administration- 
Indemnifier unable to sue Negligent Motorist for Moneys paid 
under Deceased’s Comprehensive Policy-Procedure to be adopted 
by Deceased’s Indemnifier. 

QUESTION : I act for an insurance company, which is the in- 
demnifier of a motorist killed as the result of another motorist’s 
negligence. The deceased had no estate, and relatives refuse 
to take out administration or assist in any way. The company 
wishes to claim from the negligent driver the repair bill which 
it paid under the terms of the deceased’s comprehensive policy. 
The other driver also had a comprehensive cover. There 
seems no way in which my client company can recover, either 
under the Deaths by Accidents Act, 1908, or under the 
Administration Act, 1952, or otherwise. The indemnifying 
company might be a creditor for the repairs ; can it take out 
administration of the deceased’s estate 1 

ANSWER : It is not expressly stated in the question, but it is 
assumed, that the deceased left no will. Letters of administra- 
tion cannot be granted unless the deceased had assets, however 
small in value, in New Zealand. The question says : “ The 
deceased had no estate.” Even assuming that his motor-car 
was of scrap value only at the time of his death, the mere right 
of indemnity which the deceased possessed against the insurance 
company would appear to be in itself an asset in the deceased’s 
estate, even though it be merely a chose in action. It is suggested 
that the Public Trustee be approached and asked to apply for 
letters of administration pursuant to s. 14 of the Public Trust 
Office Act, 1908. Once the letters of administration have been 
granted, the insurance company can sue the negligent driver 
to recover its repairs. But, until someone is appointed the 
deceased’s personal representative, there is no ono whose rights 
can be subrogated to the insurer as indemnifier. 

D.2. 


