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THE DEFAMATION ACT, 1954. 
II.-ACTIONS ON THE CASE. 

S ECTION 5 of the Defamation Act, 1954,* is as 
follows : 
5. (1) In an action for slander of title, slander of 

goods, or other malicious fdsehood, it shall not be 
necessaq to allege or prove special damage if the words 
upon which the action is founded are calculuted to cause 
pecuniary damage to the plaintiff. 

(2) This section applies for the purposes of any 
proceedings where the cause of action has arisen after 
the commencement of this Act, but does not affect any 
proceedings where the cause of uction arose before the 
commencement of this Act, whenever the proceedings 
were commenced. 
This section differs from the corresponding section 

in the Defamation Act, 1952 (U.K.), in view of the 
distinction between libel and slander perpetuated by 
s. 1 of that statute, and its abolition by s. 4 (1) of our 
statute. The United Kingdom section is as follows : 

S.-(l) In an action for slander of title, slander of goods 
or other malicious falsehood, it shall not be necessary to allege 
or prove special damage- 

(a) if the words upon which the action is founded are 
calculated to cause pecuniary damage to the plaintiff 
and are published in writing or other permanent form ; 

(b) if?the said words are calculated to cause pecuniary 
damage to the plaintiff in respect of any office, pro- 
fession, calling, trade or business held or carried on by 
him at the time of the publication. 

(2) Section one of this Act shall apply for the purposes of 
this section as it applies for the purposes of the law of libel 
and slander. 

The Porter Committee on the Law of Defamation, 
in the course of its Report, said : 

Actions on the case, by which are meant, in the words of 
Bowen, L.J., in Ratcbiffe v. Evans, [1892] 2 Q.B. 524, “ actions 
for written or oral fslsehoods not actionable per se or even 
defamatory, where they are maliciously published, and are 
calculated in the ordinary course of things to produce and do 
produce aotusl damage ” require, as their definition shows, 
proof of specie1 damage if they are to succeed. In this 
category are included actions for slander of title, slander of 
goods and other false, but non-defamatory, statements of 
fact made maliciously and calculated to cause damage. 

The necessity of furnishing proof of special damage has 
rendered this type of action rare in the extreme ; but state- 
ments of these kinds may cause very serious damage which, 
owing to to&nice1 rules of evidence, it is impossible to prove 
strictly as special damage. In the result, the injured person 
is left without any remedy for the loss which he has suffered. 
In our view, this constitutes an injustice which should be 
righted by an amendment of the existing law. 

* Erratum : On p. 314, 001. 1, 1. 4, ante, it was incorrectly 
stated that the Defamation Act, 1954, would come intc force on 
January 1, 1956. The date of the commencement of the statute 
is September 29, 1954. 

In such actions, no distinction is at present drawn between 
written and spoken words. Consequently, if the law were 
amended merely by eliminating the necessity for proof of 
special damage, it would indirectly effect a partial amend- 
ment in the existing law as to slsnder, since a plaintiff would 
have a remedy upon the case for a false statement, whether 
defamatory or not, spoken maliciously and calculated to csuse 
damage, whereas an ordinary action for slander does not lie 
for a false defamatory statement so spoken unless it falls 
within one of the special categories of slanderous statements 
actionable per se. 

In our s. 5 (I), in accordance with the removal by 
s. 4 (1) of the distinction between libel and slander, no dis- 
tinction is made between written and spoken defamation, 
namely, between false statements which are calculated 
to cause damage to the plaintiff in his office, profession 
or trade, and false statements which, although calcu- 
lated to cause damage to the plaintiff, are not calculated 
to do so in his office, profession or trade. Both are 

actionable without proof of special damage, irrespective 
of whether they are written or spoken. Proof of express 
malice, of course, remains a necessary ingredient of the 
cause of action. 

The effect of our s. 5 (1) is, therefore, to amend the 
existing law as to actions on the case for slander of 
title, slander of goods, and other malicious falsehoods, 
so as to provide that an action lies without proof of 
special damage, whether the false statements are written 
or spoken. 

SLANDER OF TITLE, ETC. 

Section 5 (1) amends the law relating to actions on 
the case, known variously as “ trade libel “, “ slander 
of goods ” and “ slander of title.” In these actions in 
respect of injurious falsehoods, where a false and 
malicious statement about a person, his property, or 
business causes damage to his material interests, in 
these actions it will not be necessary to prove special 
damage if the words are calculated (a) to cause pecuniary 
damage to the plaintiff and are published in either 
form, including a broadcast, or (b) to cause pecuniary 
damage in respect of his office, profession, calling, trade, 
or business. Before the passing of the new Act, the law 
made no distinction between written and spoken words 
in these actions and special damages had to be proved 
whether the words complained of were written or oral. 
The section removes the necessity for proving special 
damage in these cases, whether the words complained of 
were published in permanent form or by the spoken 
word. 

The effect of the section upon these actions in respect 
of spoken words is to remove a distinction which is 
analogous to that existing between libel and slander. 
Where words, however used, are calculated to cause 
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pecuniary damage to the plaintiff in his office, pro- 
fession or calling, they are actionable without proof of 
special damage. 

III.-UNINTENTIONAL DEFAMATION. 

The most interesting section of the new Defamation 
Act, 1954, is s. 6, which deals with what may be termed 
a new category of defamation, “ unintentional defama- 
tion,” so as to give some protection to authors and pub- 
lishers, who, without any negligence on their part, have 
innocently defamed some one of whom, possibly, they 
have never heard. 

The section is as follows : 
6. (1) A person who has published words alleged to 

be defamatory of another person may, if he claims that 
the words were published by him innocently in relation 
to that other person, make an offer of amends under 
this section ; and in any such case- 

(a) I f  the offer is accepted by the party aggrieved 
and is duly performed, no action for defama- 
tion shall be commenced or continued by that 
party against the person making the offer in 
respect of the publication in question (but 
without prejudice to any cause of action 
against any other person jointly responsible 
for that publication) : 

(b) If  the offer is not accepted by the party 
aggrieved, then, except as otherwise provided 
by this section, it shall be a defence, in any 
action by him for defamation against the 
person making the offer in respect of the 
publication in question, to prove that the words 
complained af were published by the defendant 
innocently irb relation. to the plaintiff and that 
the offer was IIM I, II oon as practicable 
after the defendant received notice that they 
were or might be defamatory of the plaintiff, 
and has not been withdrawn. 

[This reproduces s. 4 (1) of the Defamation Act, IQ52 
(U.K.11 

(2) Paragraph (b) of subsection one of this section 
shall not apply in relation to the publication by any 
person of any words of which he is not the author unless 
he proves- 

(a) That the author did not intend to write or 
publish them of and concerning the party 
aggrieved, and did not know of circumstances 
by virtue of which they might be understood 
to refer to him; or 

(b) That the words were not defamatory on the face 
of them, and the author did not know of 
circumstances by virtue of which they might 
be understood to be defamatory of the party 
agggrieved,- 

and that in either case the a&or exercised all reasonable 
care in relation to the matter. 

[This subsection differs from the corresponding s. 4 (6) 
of the Defamation Act, 1952 (U.K.), which is confined to 
freeing a publisher if he proves that the author’s words were 
written without malice : see, further hereon, on p. 345, post.] 

(3) An 0%ffer of amends under this section must be 
expressed to be made for the purposes of this section, 
and must be accompanied by an affidavit specifying the 
facts relied upon by the person making it to show that 
the words in question were published by him innocently 
in relation to the party aggrieved ; and for the purposes 
of a defence under paragraph (b) of subsection one of 

this section no evidence, other than evidence of facts 
specified in the affiducit, shall be admissible on behalf 
of that person to prove that the words were so published. 

[This reproduces s. 4 (2) of the Defamation Act, 1952 
(U.K.)]. 

(4) An offer of amends under this section shall be 
understood to mean an offer- 

(a) In any case, to publish or join in the publication 
of a suitable correction of the words com- 
plained of, and a sufficient apology to the 
party aggrieved in respect of those words : 

(b) Where copies of a document or record containing 
the said words have been distributed by or with 
the knowledge of the person making the offer, 
to take such steps as are reasonably practicable 
on his part for notifying persons to whom 
copies have been so distributed that the words 
are alleged to be defamatory of the party 
aggrieved. 

[This reproduces 8. 4 (3) of the Defamation Act, 1952 
(U.K.)]. 

(5) Whert an offer of amends under this section is 
accepted by the party aggrieved- 

(a) Any question as to the steps to be taken in fuifil- 
ment of the offer as so a.ccepted shall in default 
of agreement between the parties be referred 
to and determined by the Court, whose decision 
thereon shall be final : 

(b) The power of the Court to make orders as to costs 
in any action by the party aggrieved against 
the person making the offer in respect of the 
publication in question, or in any proceedings 
in respect of the offer under paragraph (a) of 
this subsection, shall include power to order 
the payment by the person making the offer to 
the party aggrieved of costs on an indemnity 
basis and any expenses reasonably incurred 
by that party in consequence of the publication 
in question,- 

and, if no such action or proceedings as aforesaid are 
taken, the Court may, upon application made by the 
party aggrieved, make any such order for the payment 
of such costs and expenses as aforesaid as could be made 
in any such action or proceedings. 

[This reproduces 8. 4 (4) of the Defamation Act. 1952 
(U:K.), w&h the exception that the words “ action -or ” 
are twice inserted before the word “proceedings” in the 
last five lines.] 

(6) For the purposes of this section words shall be 
treated as published by one person (in this subsection 
referred to as the publisher) innocently in relation to 
another person if and only if the following conditions 
are satisfied, that is to say- 

(a) That the publisher did not intend to publish them 
of and concerning that other person, and did 
not know of circumstances by virtue of which 
they might be understood to refer to him ; or 

(b) That the words were not defamatory on the face 
of them, and the publisher did not know of 
circumstances by virtue of which they might 
be understood to be defamatory of that other 
person,- 

and in either case the publisher exercised all reasonable 
care in relation to the publication ; and any reference 
in this subsection to the publisher shall be construed as 
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including a reference to any servant or agent of his who 
was concerned with the contents of the publication. 

[This reproduces 8. 4 (5) of the Defamation Act, 1952 
(U.K.)]. 

(7) For the purposes of this section the term 
“ court “) in relation to the publication of any words, 
mea,ns the Court in which any action in respect qf the 
publication has been taken, and, if no such action has 
been taken, means the A’upreme Court. 

[This definition is new, for application to New Zealand 
conditions, as the words “ the Court ” in the new sect,ion 
replaces the words “ the High Court ” in the United Kingdom 
corresponding section.] 

On the subject of unintentional defamation, the 
Porter Committee gave its reasons for the change in the 
law, now brought about in New Zealand by s. 6 of the 
Defamation Act, 1954, the above section. It said : 

In an action of defamation, the question whether the 
words complained of are defamatory of the plaintiff is de- 
termined by an objective test : “ Is the matter complained of 
defamatory, i.e., does it in fact tend to lower the plaintiff 
in the estimation of right-thinking men or cause him to be 
shunned and avoided or expose him to hatred, ridicule or 
contempt ? ” 

In ascert&ning the me.-,ring of the words, the criterion 
is not : “ What did the defondnnt intend the words to mean ? ” 
It is : “ What would the words reasonably be understood to 
mean in the light of the surrounding circumstances as known 
to the persons to whom t,hcy were published ? ” 

That is the common-law rule. A considerable body of 
criticism has been directed agr.inst it. This is only to be 
expected in view of the fact that, in the past, heavy damages 
have been awarded in libel actions against defendants who 
had no idea thst the words published would be defamatory 
of any existing person and, in some cases could not, by the 
exercise of any reasonahle cr.re, have ascertained that they 
would be. This result offends one’s sense of justice. 

A facile remedy for the injustice which may result from the 
application of the common-law rule would be to alter it by 
legislation and to substitute a subjective for an objective test, 
that is to say, to determine the question whether words are 
defamatory by the answer to the question “What did the 
defendant intend the words tr mean ? ” instead of the answer 
to the question, “What would the words reasonably be under- 
stood to mean in the light of the surrounding circumstances 
as known to the persons to whom they were published ? ” 

This remedy has simplicity to commend it. It would un- 
doubtedly be welcomed by writers, publishers, and printers 
who, as the law stands, may find themselves involved in a 
liability for damages for a wholly innocent act. On the 
other hand, it is unquestionable that there are cases (although 
it is possible to exaggerate their number) where a person 
who has a really genuine grievance would be left without any 
kind of redress if the common-law rule were simply reversed. 
It would not seem right that a person whose reputation had 
been seriously affected by a defamatory statement should 
have no opportunity to claim to have his reputation vindicated 
in our Courts merely because no one had intended to defame 
him. 

The types of defamatory statement in respect of 
which authors, publishers, and printers had suggested 
that protection from liability for damages is most needed 
fall into two classes :- 

(1) Statement not intended t,o refer to the plaintiff 
at all, e.g. : 

(a) Statements intended to refer to a fictitious 
character, but in fact defamatory of an existing person : 

Example : “ Whist ! There is Artemus Jones with 
a woman who is not his wife, who must be, you know- 
the other thing “-where Artemus Jones is intended t’o 
be a fictitious character, but is, in fact, the name of a 
real person : H&on v. Jones, [1910] A.C. 20. 

(b) Statements truthfully made of an existing person 
but in fact, defamatory of another existing person : 

Example : “ Harold Newstead, 30-year-old Camber- 
well Man who was jailed for nine months, liked having 
two wives at a time ” -where there are two persons 
named Harold Newstead living at Camberwell, one of 
whom-not the daintiff-was convicted of biaamv : 
Newstead v. Lo&on Express Newspaper Ltd., 719iO] 
1 K.B. 377. 

(2) Ratements intended to refer to an existing per- 
son which, although ex facie harmless are, by reason of 
facts unknown to the author or publisher, defamatory 
either of the person intended to be referred to, or of 
some other person. 

Example : A caption under a newspaper photograph : 
“ Mr. M. C. the racehorse owner, and Miss X., whose 
engagement has been announced ” ; where Mr. M. C., 
who himself gave the information to the newspaper, is 
in fact already married to Mrs. C., plaintiff in the a.ction : 
Classicly v. Daily Mirror Newspapers, Ltd., [I9291 2 K.B. 
331. 

The Porter Committee’s Report continued : 
It was urged by a number of witnesses that in these three 

classes of cases, which, for convenience, we refer to as cases 
of “ unintentional defamation ” the lack of any intention to 
defame, at any rate, if coupled with the absence of any 
negligence on the part of the defendant, should constitute a 
complete defence to any action for defamation. To accept so 
drastic a proposal, however, would leave the equally innocent 
victim of the defamatory statement not merely without any 
reparation of the injury sustained to his reputation, but also 
without any means of clearing his name publicly. The defamer 
might be willing to publish an apology; but to do so would 
be an act of grace on his part. There would be no method of 
compulsion, nor would there be any control over the form of 
the apology or of the publicity given to it. 

While, in our view, some amendment of the existing law is 
required to deal with cases of “ unintentional defamation ” 
it is essential that any such amendment should ensure that all 
reasonable steps are taken to clear the reputation of the 
injured person by a correction and apology which should be 
given publicity appropriate to the circumstance of the original 
defamatory publication. If these steps are taken, we think 
that practical justice will be done without the award of 
monetary damages, 

What is the appropriate form of the correction and apology 
and what is suitable publicity to be given to it must depend 
upon the circumstances of the particular case. It is im- 
possible to generalize. No doubt in the commonest case, 
namely, of an unintentional libel published in a newspaper 
or periodical, a correction and apology published in one or 
more subsequent issues of the same newspaper or periodical 
would be proper. In the event of an unintentional libel 
contained in a book, its recall, together with a correction and 
apology published as an advertisement in a local or suitable 
national newspaper, might meet the case. But we do not 
recommend that this method of dealing with unintentional 
libels should be limited to libels published in newspapers, 
periodicals, and books. It should apply to all classes of 
“ unintentional defamation ” as, for example, unintentional 
libels contained in private correspondence, where an apology 
to which wide publicity was given would be unnecessary 
and might, indeed, be harmful. 

We do not recommend that the publication of a suitable 
correction and apology should absolve from liability for 
damages a defendant who has not taken all reasonable pre- 
cautions to ensure that what he proposes to write, publish 
or print is not defamatory. If there has been a want of reaaon- 
able care on the part of the defendant in publishing defamatory 
matter, he should be subject to the ordinary common law 
liability. 

The principle which we recommend is easy to state. Its 
practical and procedural application presents difficulties. 
There will, no doubt, be cases which the defendant will con- 
tend are cases of “unintentional defamation” but which 
the plaintiff will contend are not, either because of an aotual 
intention to defame, or, more often, because of & laak of 
reasonable care on the part of the defendant. 

If a plaintiff, after accepting a correction and apology, 
_. were ellowed to continue his action on the chance of estal$&- 
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ing either an intention to defame or a lack of reasonable care 
on the part of the defendant, our proposal would fail of it8 
practical objact. We therefore recommend that while, on the 
one hand, a defendant should not be entitled to force an 
unwilling plaintiff to accept a correction and apology, on the 
other hand, a plaintiff who elects to accept such correction 
and apology should be debarred from proceeding with an 
existing action or bringing any further action against the de- 
fendant in respect of the s&me words. If the plaintiff does not 
accept the offer by the defendant of a correction and apology, 
he should be permitted to continue hi8 action, but the fact 
that such offer has been made should be a defence to the 
action unless at th% trial it appears that the defendant W&8 

guilty of an intention to defame or of lack of reasonable care. 

This proposal, however, would lose much of it8 practical 
efficacy unless there were 8ome simple and expeditious way 
of determining what is t.h% proper form of the correction and 
apology in any particular case, and whet is the proper method 
of giving publicity to it. If the parties can agree on this-so 
much the better. But if they cannot, we think it should be 
open to either party to apply by summons to a High Court 
Judge sitting in Chambers to settle the form of the correction 
and apology and the manner in which it i8 to be published. 
The Judge’s decision should be final ; there should be no 
right of appeal. 

The correction and apology, if it is to 8erve its purpose, 
should be made promptly. It should be offered by the de- 
fendant &s 8oon as practicable after he has been given notice 
of the libel by the person defamed. Normally, 8uch notice 
would be given by letter, but there may be exceptional cases- 
where, for example, an injunction might be appropriate 
if the defendant were unwilling to cease further publication of 
the libel-in which the plaintiff is justified in issuing a writ 
forthwith. In such a ease, the writ would constitute the 
notice upon rsceipt of which the defendant should make his 
offer to publish a correction and apology ; but the pract,ice of 
issuing a writ which i8 not preceded by an ordinary letter 
giving notice of the libel should not be encouraged. When it 
is done unnecessarily, it can be dealt with under our proposals 
for dealing with the co&s. 

A8 ez rule, where a case of “ unintentional defam&ion ” is 
disposed of by a published correction and apology, the person 
defamed will incur some lags1 cost+although these will be 
trivial in comparison with the CO8t8 of &n ordinary action. 
We think that normally the reasonable costs of the person 
defamed should be met by the person responsible for the 
defamatory statament. Generally, no doubt, their amount 
will ba agreed at the same time as agreement is reached as to 
the form and manner of publication of the correction and 
apology; but in order to avoid the possibility of inflated 
claim8 for costs, there should be & right to apply to have 
them taxed in the ordinary w&y by a taxing master. If the 
action has already been started by a writ before the offer of 
a correction and apology i8 made and accepted, it will be 
necessary to take out a summons in the action to stay all 
further proceeding8 upon the publication of the correction 

and apology. The question of costs, including the costs of the 
writ and proceedings in the action prior to the stay, can then 
be dealt with upon the summons. If the Judge in Chamber8 
is of the opinion that, in the circumstances, the issue of a writ 
w&e unnecessary, he can, in hi8 discretion, disallow t,he costs 
thereof. If no writ has been issued, but an application to the 
Judge in Chambers is made by originating summons owing 
to the inability of the parties to reach agreement either a8 to 
the form of the correction 8+nd apology or a8 to the manner and 
extent of its publication, the cost8 of such summons and of 
the procedure leading up to it will be in the discretion of the 
Judge, who should be entit,led to deprive the person defamed 
of the whole or part of his costs if he had acted unreasonably 
in refusing to reach an agreement. 

The above prOpO8dS under which the publication of a correc- 
tion and apology or the offer to publish one would amount to 
satisfaction of a cause of action for defamation should, in our 
view, apply only to cases which fall within the classes which 
we have described 8s “ unintentional defamation” and to 
such cases only whera the publication of the defamatory 
statement was mad% without any want of reasonable care 
on the part of the person responsible therefor. The right of 
a defendant in other classes of cases to publish an apology- 
with or without an admission of liability and with or without 
the consent of the plaintiff--and to rely upon the apology 
in mitigation of damages, if any, would not be affected. It 
would, however, be necessary for the defendant, when offering 
to publish an apology, t,o make it clear to the plaintiff whether 
the offer is made in satisfaction of his claim under the statutory 
provision which will be necessary to implement our proposal, 
or whether it is an ordinary offer of an apology in mitigation 
of damages. 

There is often more than one person who, if sued, would 
be liable for a defamatory publication. A common example is 
that of the writer of a newspaper article and the editor, the 
publisher and the printer of the newspaper in which the 
article appears. In some caees, each of these person8 may 
satitisfy the conditions necessary to bring the defamatory 
statement, 80 far as he is concerned, within the classes which 
we have described a8 “ unintentional defamation.” In other 
c-8, one or more of such person8 may have been guilty 
either of an intention to defame or want of reasonable care, 
and so fall outside the scope of our proposals, while the rest, 
although jointly responsible for the publication, may have been 
innocent of any such intention or want of care, and ought to 
be entitled to the benefit of them. We recommend at a later 
stage in this Report that the existing rule of joint liability in 
actions for defamation should be altered so a8 to abolish the 
liability of a defendant whose liability under the existing law 
arises solely as a result of the state of mind--i.e., malice of a 
person other than himself who is jointly responsible with him 
for the publication complained of. It is accordingly necessary 
to make our proposals a.8 to “ unintentional defamation ” 
consistent with this principle. 

In our next issue, further attention will be given to s. 
6 and its effect, and in particular, t.o the offer of amends. 

SUMMARY OF 
COMPANY LAW. 

Articles of AasociatiorY-lltcolzsistency-Article giving Each 
Member of Company One Vote-Another Article giving Each 
Member on Show qf Hands One Vote, and upon Poll One Vote 
for Every Share Held by Him-.-La&r Article inconsistent with 
Former Article and not applicable to Company. A company’s 
articles consisted of 8ome twenty-three articles specially drawn 
for it, and, in addition, the regulation8 contained in Table A 
of the Companies Act, 1933, which were applied to the company 
except in so far as they w%re modified or enlarged by or were 
inconsistent with the special articles, 
articles was &8 follow8 : 

Article 5 of the special 
“ 5. Each member of the Company 

shall have on% vote but in the event of an equality of votes the 
Chr&man shall have and exercise a casting vote.” Article 65 
of Table A w&s in t,hhe following terms : “ On a show of hands, 
every member present in person shall have one vote, and upon 
& poll every member present in person or by proxy shall have 
one vote for every share held by him in respect of which there 
is no payment in arre*r.” Held, by the Court of Appeal, that, 
a8 Art. 5 of the spatial article8 meant that, in all cases of voting, 
the shareholder should have on% vote only, it ~8s inconsistent 
with Art. 65 of Table A on the taking of & poll ; and Art, 65 

RECENT LAW. 
of Table A was, therefore, not applicable to the company. 
(Paterson v. Paterson and Sons, Ltd., (1916) 54 S.L.R. 19, applied.) 
(Fisher v. Black and White Publishing Co., Ltd., [I9011 1 Ch. 174, 
distinguished.) Judgment of Fair, J., affirmed. McNeil v. 
McNeil’s Sheepfarming Co., Ltd. (S.C. & C.A. Wellington. 
July 14, 1954. Berrowclough, C.J., Stanton., McGregor, JJ.) 

COSTS. 
Negotiations. 98 Solicitors’ Journal, 549. 

COVENANT. 

Discharge or Modification of Restricted Covenant. 98 So&i- 
tom .Journal, 606, 616. 

CRIMINAL LAW. 

Constructive Housebreaking. 218 Law Times, 147. 

Fake Pretenses-Post-dated Cheque-Representation of Pay- 
ment of Chque CJ~ Future Date not F&e Pretetice--Ingredients 
of OffenceAU Circumstances to be taken into Accozmt-Crimes 
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LEGAL PRINTING 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

L. T. WATKINS LTD. 
176-l 86 Cuba St., Wellington. 

TELEPHONE 55-123 (3 lines) 

UNITED DllMINltlNS 
CORPORATION 

(South Pacific) Limited 

Formerly 

Financial Services Limited 

BGX 1616, Wellington 

TOTAL ASSETS 
APP RO X. f603.000 

INDUSTRY and TRADE 

LEGAL ANNOUNCEMENTS. 

Continued from cozw i. 

R. G. BRICKELL. 

R. G. BRICKELL, M.I.C.E., M.S.I.N.Z. 
M.I.Struct. E.,M.N.Z.I.E., Chartered ant 
Registered Civil and Struotural Engineer 
Registered Surveyor. 

Consulting in : Foundations and Earth 
work problems ; Highways ; Drainage 
and Water Supply ; Land Subdivisior 
and Development. 
Office address : 20 Kotari Road, Day1 
Bav. Tel. Eastbourne 122~. 
By”appointment at : Paragon Chambers 
or. Lambton Quay and Kelburn Ave. 

WELLINGTON, 46-627. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund 

l Rebuilding Fund 
Enquiries lnuch welcomed : 

Management : Mr. & Mm. H. L. Dyer, 
‘Phone - 41-289, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

Secretary : Alan Thomson, B.Com., J.P., 
AUCKLAND. 

‘Phone - 41.934. 
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Act, I9OS, s. 251. A representation that a post-dated cheque 
will be met on the due date-a promise to do something in the 
future-is not a false pretence within s. 251 of the Crimes Act, 
1,908. In each case, the matter for consideration is what 
present represent,ation the accused person made when he gave 
the cheque ;; and the whole of the circumstances must be taken 
into account. (R. v. Hattan, (1913) 13 N.S.W. S.R. (L.) 410, 
applied,) (R. v. Parker, (1837) 7 C. & P. 825 ; 173 E.R. 160; 
R. v. Miller, (1868) 7 N.S.W. S.C.R. (L.) 185; and R. v. 
Muston, (1874) 12 N.S.W. S.C.R. (L.) 357, referred to.) Smith 
v. Elder. (S.C. Dunedin. September 11, 1954. McGregor, J.) 

DIVORCE AND MATRIMONIAL CAUSES. 
Cruelty-Wife’s Cruelty-Lesbianism alleged-Persistent Friend- 

ship with Other Worna+-Ilzjury to Husband’s Health. The 
husband petitioned for divorce on the ground of the wife’s 
cruelty, alleging that she had formed an unnatural relationship 
with the intervener by reason whereof he had been compelled 
to leave the matrimonial home, and that, although the parties 
became reconciled, the wife resumed, and, despite his p1ea.s to 
her, continued the unnatural relationship. The unnatural re- 
lationship was alleged to be lesbianism. Both the wife and the 
intervener denied any unnatural relationship. During the 
hearing of the suit the wife, while maintaining her denial, stated 
that she would submit to a finding that her admitted persistent, 
friendship with the intervener had amounted to cruelty. Held, 
the wife, having admittedly formed an affection for another 
woman such as to give her husband grave cause for anxzety 
as to the precise nature of that association, persisted in that 
association against the husband’s entreaties ; in so doing she 
had, on the evidence, occasioned the husband aatual physical 
injury as well as a reasonable apprehension of future injury to 
his health, and the husband was entitled to the decree which 
he sought ; and, there being no finding of any physical relation- 
ship between the wife and the intervener, the intervener would 
be dismissed from the suit. Spicer v. Spice? (Ryan intervening), 
[I9541 3 All E.R. 208 (P.D.A.) 

Deserti-Wife leaving New Zealand to visit Parents in Scotland 
with Husband’s Approval-Husband remitting Monthly Sum of 
Money and also Cost of Return Fare-Wife not attempting to 
obtain Return PassageHusband writing to Her asking Her 
Intentions and saying Divorce only ALternative Solution- Wife 
refusing to return-Desertion without Just Cause-Conduct of 
Husband merely Passive Acquiescence in State of Abandonment 
forced on Him-Such Attitude not terminating Desertion-Divorce 
and Matrimonial Causes Art, 1928, s. 10 (b). In October, 
1947, the wife, with her husband’s consent, returned to Scotland 
on a visit to her parents, taking with her the two children of the 
marriage, and he provided their passage-money. Later, he sent 
her $200 to be used for the ret,urn fares. He regularly sent her 
El8 a month. Early in 1948, the husband commenced to press 
his wife as to her arrangements t,o return. The wife made no 
attempt to obtain return passages to New Zealand. On Sep- 
tember 25, 1949, in response to two letters from her husband, 
the first dated June 16, 1949, and a subsequent more impera- 
tive letter written by the husband inquiring as to her intentions 
and as to there being only one solution-namely, divorce, if the 
wife did not want to come back to New Zealand, the, wife re- 
plied that if the husband wanted to try to get a divorce she could 
not stop him, and she would imagine desertion would start from 
the time she had refused a passage to New Zealand in March of 
that year. Held, 1. That the wife, from her earlier conduct 
and from the expressions in her letter of September 25, 1949, did 
not intend to return to New Zealand, and that on or about that 
date she wilfully deserted the petitioner without just cause. 
2. That the husband, after the wife had deserted him, continued 
to desire the return of his wife and family. and merely adopted 
the att,itude that such return should be a willing return on the 
part of the wife and that she should resume the matrimonial 
relationship in a true frame of mind to enable the relationship 
to succeed. 3. That the conduct of the husband did not 
amount to more than a passive acquiescence in the state of 
abandonment forced on him by his wife ; and that this attitude 
did not terminate the desertion. (Prcrtt v. Pratt, 119391 A.C. 
417 ; [1939] 3 All E.R. 437, approving.) MncnslriZZ v. Mucuskill, 
[1939] SC. (Ct. of Sess.) 187, followed.) Harriman V. Hrcrrimzn, 
[1909] P. 163, distinguished.) Hodgson V. Hodgson. (S.C. Christ- 
church. August 9, 1954. McGregor, J.) 

EVIDENCE. 
Evidence-in-Chief. 98 Solicitors’ Jomnal, 547. 

EXECUTORS AND ADMINISTRATORS. 
Liabilities of a Surety on an Administration Bond. 98 Solicitors’ 

Journal, 581. 

HOSPIfALS. 
Liability’ of Hospital Authtiities, 98 Solicitors’ Journ.&, 6&, 

644. 

IWSB’AN~ AND’ II&% 
When does a Marriage become a Gzriag‘e I 

615. 
lbdlaw Journa!, 

Wife as Agent of Necessity : Claim by her So!icitor for Costs. 
98 Solicitors’ Journal, 615. 

LANDLORD AND TENANT. 
Short Leases and Dead Hands Across the Sea. 104 &W 

Journal, 595. 

LA& PRACTITIONERS. 
Solicitors’ Fidelity Guarantee Fund-Client entrusting Sum of 

Money to Solicitor with Specific Direction a8 to Its Applicatio+ 
Solicitor paying same in Amounts and to Persons and for Purposes 
in Contravention of Such Direction-Fraudulent Misappropriation 
of Client’s Funds held under Direction-Solicitor guilty of Theft 
of Moneys entrusted to him--Such Moneys to be reimbursed to 
Client out of Solicitor.9’ FideZity Guaruntee Fun&Crimes Act, 
1908, s. 244-Law Prabitioners Act, 1931, s. 84-Evidence- 
Criminal Issue a&.&g in Civil Proceedings-Allegalion of Theft- 
Nature of Proof. A proposal was made to the plaintiff that he 
should make a loan of $10,000 to one H. Counsell, a client of 
McG., a solicitor, towards the cost of a number of second- 
hand American cars to be imported from Hong Kong and sold 
in New Zealand, the loan to he for six months with 21,500 for 
interest. The plaintiff’s solicitors advised him not to entertain 
the proposal. However, on February 25, 1954, he paid E10,OOO 
to McG. whom he instructed to act as his solicitor in relation to 
the transaction. He delivered to McG. a lengthy letter of in- 
structions, stating, inter alga, that the E10,OOO was ” to be held 
by you in your trust ancount and dealt with only upon the 
following conditions.” There followed thirteen clauses setting 
out conditions, the general effect of which was that no money 
was to be advanced until a certificate vouching the ownership 
of the cars had been obtained from a solicitor in Hong Kong, 
the cars had been landed and cleared from the Custom+ all 
duties and charges had been paid and proper securities in favour 
of the plaintiff had been executed. McG. gave a trust account 
receipt for the money, dated February 24, in the usual form 
given by solicitors ; it expressed the moneys to be received 
for the credit of “ self” (i.e., the plaint,iff) and described them 
as “ advance to H. Counsel1 for purchase of cars ez Hong Kong. 
At the request of the plaintiff, MoG. added “in accordance 
with instructions dated 23:2:53 received from Mr. Cheape and 
acknowledged in writing.” The receipt of the money was first 
recorded in McG.‘s cash book as being for the credit of “ self” 
(i.e., C., the plaintiff) ; this, however, was struck out and in sub- 
stitution “ D. Counsel1 ” was written. The amount was then 
posted in the ledger to the credit of an account kept in the name 
of D. E. M. Counsel1 which had been running from early in 
1952. D. E. ~vl. Counsel1 was the wife of H. Counsell, and it was 
the practice to use this account in her name though it was really 
that of H. Counsell, who was an undischarged bankrupt. From 
February 25 to August payments out of that account ex- 
tinguished the whole credit. Each and every one of these pay- 
ments contravened the specific directions which McG. had 
received when the plaintiff lodged the ~10,000 with him. No 
explanation of any kind had been offered by McG. In an 
action against the New Zealand Law Society (as statutory 
administrator of the Solicitors’ Fidelity Guarantee Fund, 
estahlished under the Law Practitioners Act, 1931) for the sum 
of elO,OOO and interest, founded upon an allegation that McG., 
while practising as a soliritor, committed the theft of that amount, 
being moneys which had been entrusted to him by the plaint.iff. 
Held, 1. That, on the evidence tendered for the plaintiff, it was 
proved beyond reasonable doubt that McG. had committed 
theft within the meaning of s. 244 of the Crimes Act, 1908, of the 
moneys entrusted to him, in that, having received flO,OOO 
with full and explicit direct,ions as to how it was to be applied, 
he had applied it otherwise in a manner inconsistent with honesty 
and fair dealing, and, therefore, fraudulently, (McQueen v. 
Great Wsstsrn Railway Co., (1875) L.R. 10 Q.B. 569, applied.) 
2. That, accordingly, the New Zea.land Law Society was liable 
to reimburse the plaintiff, such reimbursement being limited to 
the moneys “ entrusted ” to McG. ; and the claim for interest 
was thus disallowed. Quaere, Whether a criminal issue arising 
in civil proceedings must be proved beyond all reasonable doubt, 
or upon the balance of probabilities. (In the present case, the 
learned Judge adopted the higher standard, without deciding 
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which view was to be regarded as correct. (Ellis v. Frape, [1954] 
N.Z.L.R. 341, 343, referred to,) Cheope v. New Zealand Law 
Society. (SC. Wellington. October 13, 1954. Gresson, J.) 

NEGLIGENCE. 
Contributory Negligence-Apportionment of Liability-Coal- 

mining Accident-&each of Statutory Duty by Employers and of 
Statntory Directions by Employee-Law Reform (Contrib?rtory 
Negligence) Act, 1945 (c. 28), s. 1 (I)-(Contributory Neslinence 
Act, 1947, s. 3 (7) ). The plaintiff, when employed by the 
defendants on work at their coal mine, was injured as result of 
he negligence of a shotfirer’s sentry and for that injury the 

defendants, who employed the sentry, were liable. At the time 
of sustaining the injury the plaintiff. though acting in accordance 
with instructions of a deputy who was his immediate superior, 
was acting in cont,ravention of directions (having statutory 
authority under s. 74 of the Coal Mines Act, 1911) given by the 
colliery training officer, and thus was guilty of contributory 
negligence. In addition, the employment of the plaintiff on 
work at the place where he was when he sustained injury was 
in breach of the Coal Mines (Training) General Regulations, 
1945, reg. 4 (1). On the question of liability in respect of the 
accident being apportioned in view of the plaintiff’s contribu- 
tory negligence and breach of directions, Held: The plaintiff’s 
share of responsibility for the accident was small since he was 
acting on the order of his immedia.te superior, and, therefore, 
the proportion of the damage attributable to him was assessed 
at 5 per cent. Loszczyk v. National Coal Board, [ 19541 3 All 
E.R. 205 (Manchester Assizes). 

Infant-Licensee 0~ Trespasser-Merry-go-round--Prooj of 
Licence-Person responsible for Control of Premises-Inference 
of Tacit Permission to Infant to enter upon Premises-Such 
Inference Question of Fact for Jury-Question of Law whether 
Evidence jmdfies Finding that Permission tacitly given- 
‘& Allurement.” The person responsible for the condition and 
control of premises is he who is in actual possession of them 
for the time being, whether he is the owner or not, or whether 
his possession is de facto or de jure, for it is he who has the 
immediate supervision and control and the power of permitting 
or prohibiting the entry of other persons. (Hartwell v. Grayson 
Rollo and Clover Docks, Ltd., [I9471 K.B. 901, followed.) Davis 
v. St. Mary’s Dem,olition and Eacavation Co., Ltd., [1954] 1 All 
E.R. 578; Excelsior Wire Rope Co., Ltd. v. Callan, [1930] 
A.C. 404; and Mourton v. PouZter, [1930] 2 K.B. 183; and 
Buckland v. Guildford Gas Light and Coke Co., [1948] 2 All E.R. 
1086) referred to. In order to justify an inference that tacit 
permission has been given to an infant to enter upon another 
person’s premises, it is necessary to prove either that such 
premises were habitually, or at least frequently, resorted to by 
children, and that this resort was in the knowledge of the 
occupier of the premises or his servants and with their acqui- 
escence, or without the showing of any practical anxiety to 
stop the infant’s frequenting those premises. There must be 
such assent to the user relied upon as amounts to a licence to 
use the premises. Whether or not that result can be inferred 
must be a question of degree, but a Court is not justified in 
lightly inferring it. (B res zn v. London and North Eastern Rail- c 2’ 
way Co., [1936] S.C. (Ct. of Sess.) 816 ; Robert Addie and Sons 
(Collieries), Ltd. v. Dumbreck, 119291 A.C. 538, and Edwards v. 
Railway Exec&ve, [1952] A.C. 737 ; [1952] 2 A‘1 E.R. 430, 
followed.) Where there is no express permission, and per- 
mission can be inferred from evidence of user known to the 
occupier and not objected to by him, the matter is a question 
of fact for the jury ; but whether there is evidence to justify 
that permission was tacitly given is a matter of law. Observa- 
tions on the meaning of the term “ allurement.” Napier v. 
Ryan and Another. (S.C. Wellington. 
Barrowclough, C.J.) 

August 18, 1954. 

PARTNERSHIP. 

Partnership Agreement-Construction-Partner, in Event of 
other Partner’s Death to have option (to be exercised wit/& One 
Month of Death of Deceased Partner) of Purchasing Latter’s Share 
-Notice of Intention to exercise Option “ within one month qf the 
date of the death of the deceased partner to be served upon the personal 
representative of the deceased prtner “-Efforts made within 
Month by S,urviving Partner to serve Widow with Notice of Exercise 
of Option before and after Grant of Letters of Administration to 
Her-Service after Expiry of Month- Widow “ personal repye- 
sentative ” at all Material Times-Sufficient Compliance by 
Surviving Partner with Requirements as to Service of Notice of 
Intention to Exercise Option-Vendor and Purchaser-Land 
Sales-Partnership Agreement giving Surviving Partner Option 
to Purchase Deceased Partner’s Share-Share of Partner in Assets, 
including Land, to be regarded as Personalty-Such Opt&n given 
without Court’s Consent, not Contravening Statute in Force when 
Agreement Executed-Purtnership Act, 1908, s. 25-Servicemen’s 
Settlement and Lund Sales Act, 1943, s. 43 (1) (d). By an agree- 

ment in writing, dated April 3, 1947, K., the plaintiff in this 
action, and his brother M. (since deceased) agreed to become 
partners as farmers and stock breeders upon the terms therein 
appearing, the partnership being deemed to have commenced 
on April 1, 1947. The capital of the partnership was to be con- 
tributed by the partners in equal shares, and it was provided 
by pare. 6 that the net profits of the business should be divided 
between the partners equally, and that they should in like 
proportions bear all losses, including loss of capital. Paragraph 14 
of the agreement was as follows : “ 14. In the event of the death 
of either partner during the continuance of the partnership the 
surviving partner shall have the option (to be exercised within 
one month after the death of the deceased partner) of pur- 
cf*asing the share of the deceased partner in the capital and 
assets of the business on the following terms :-(a) Notice in 
writing of intention by the surviving part)ner to make such 
purchase shall within one month of the date of t)he death of the 
deceased partner be served upon the personal representatives of 
the deceased partner. (b) The purchase price shall be the amount 
at which such share shall stand in the last balance sheet which 
shall have been prepared prior to the death of the deceased. 
(c) In addition to the purchase money the surviving partner 
shall pay a sum equal to interest on the amount mentioned in 
subclause (6) of this clause computed from the date of the then 
last preceding balance sheet up to the date of the death of the 
deceased partner after the rate of &5 per centum per annum in 
lieu both of interest in capital and of profits during such period 
credit being given for any sums drawn out by the deceased in 
respect of such period under the provisions of clause 9 hereof.” 
The partners purchased, as tenants in common in equal shares, 
a farm of 1,492 acres and they carried on a prcfitsble farming 
business in partnership on this land till March 8, 1953, on which 
date M. died. It being found that he had left no will, letters of 
administration were applied for by his widow, the defendant 
in this action. 
to the defendant 

On March 20, 1953, the plaintiff gave notice 
of his intention to exercise the option con- 

tained in para. 14 of the partnership agreement ; and, on the 
same date, letters of administration were granted to the de- 
fendant. He made a number of attempts to have the notice 
served personally on the defendant, who was absent from her 
home ; and she was not personally served with it until April 20. 
In an action for specific performance of an alleged agreement 
by the defendant to sell to the plaintiff his deceased partner’s 
share in the partnership, it was contended for the defendant 
that the option to purchase contained in cl. 14 of the agreement 
was void in that the consent of the Land Sales Court in relation 
to it had not been obtained, and that the option had not been 
validly exercised as it had not been served in time. Held, 
1. That by virtue of s. 25 of the Partnership Act, 1908, the ” share 
of the deceased partner in the capital assets of the business ” in 
cl. 14 of the partnership agreement had to be regarded as be- 
tween the partners as personalty, and that accordingly, the 
provisions of s. 43 (1) (d) of the Servicemen’s Settlement and 
Land Sales Act, 1943, had no application to a transaction be- 
tween the partners or their representatives, in which no out- 
sider was concerned ; and, consequently, the option given by 
para. 14 of the partnership agreement did not contravene that 
statute, which was in force at the date of that agreement. 
(Rodriguez v. Speyer Brothers, [1919] A.C. 59; Ashworth v. 
Munn, (1880) 15 Ch.D. 363, distinguished.) (Juques Y. Withy, 
(1788) 1 Bl. H. 65 ; 126 E.R. 40; and Hutt Valley Properties, 
Ltd. v. Barnages (N.Z.), Ltd., [1952] N.Z.L.R. 296; [1952] 
G.L.R. 172, referred to.) 2. That, alternatively, even if the 
interest of the deceased partner were to be regarded as an in- 
terest in land, the sale of a partner’s half-share, containing land, 
could not be one to which the provisions of the Servicemen’s 
Settlement and Land Sales Act, 1943, could relate. 3. That 
the words “ personal representative as used in cl. 14 of the part- 
nership agreement were the executors appointed under the will, 
if there were a will, or the person with the best right to apply 
for letters of administration, if there were no will; and, oon- 
sequently, the defendant was the proper person to whom the 
notice and the amended notice were, in each case, to be directed, 
(a) as the person entitled to a grant and (b) as the person who 
had actually obtained it. (Kelsey v. Kebey, (1922) 91 L.J. 
Ch. 382, applied.) 4. That, on the facts, the plaintiff was 
always ready to give the notice required by cl. 14 of the partner- 
ship agreement--and he made every reasonable effort to serve 
it ; and that he was frustrated and prevented from so doing 
by defendant’s deliberately keeping out of his way until the 
relevant period of time had expired. 5. That, while the 
plaintiff had not complied literally with the requirements of 
cl. 14 of serving a notice of his intention to exercise the option 
within one month of the deceased partner’s death, he had, in 
all the circumstances, complied sufficiently with those require- 
ments. (Kelsey Y. KeZsey, (1922) 91 L.J. Ch. 382 ; and Mackay 
v. Dick, (1881) 6 App. Gas. 251, applied.) Branniganv. Bvannigan 
(S.C. Palmerston North. February 8, 1954. Turner, J.) 
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WORDS and PHRASES 
JudiciaIIy Defined 

A masterpiece of legal research, in Jiue volumes kept up to date by 
cumulative pocket supplements. Under the general editorship of the 

late Sir Roland Burrows, Q. C. 

Net Price - - - 219 7s. 6d. per set. 
(Postage and Packing extra) 

Judicial definitions are important, particularly when the Judge brings the great weight of his legal 
learning and experience to bear on the precise meaning of a word or phrase . . . . 

Words which are used casually in everyday speech or writing may have an entirely unexpected connota- 
tion when analysed in a Court of Law, and may turn the scales for or against your client. 

A knowledge of such decisions is thus of real importance, for whenever a doubt arises as to the exact 
meaning of a word or phrase in any instrument which is being drafted, revised or construed, a previous 
judicial construction is of great determining value. 

WORDS AND PHRASES is not like an ordinary 
dictionary or text book-it gives the meanings only of 
those words and phrases which have been the subject of 
judicial interpretation, and these interpretations are 
given verbatim in the precise and authoritative words 
of the Judge. 

SCOPE 
The work is in five volumes, and every known word 

and phrase which has been judicially defined has been 
carefully considered for inclusion. Statutory definitions 
generally are not within the scope of the work, but where 
the Court has expressed an opinion as to a statutory 
definition, a verbatim reference to the Court’s views is 
included. Further, judicial opinions on maxims of law 
are fully covered. 

ARRANGEMENT 
The arrangement of the work is alphabetical, but 

important words not et the beginning of the phrase can 
be readily traced by means of the index of cross-references 
ixi Volume 5. 

AUTHORITY 
The names of the General Editor and of Professor 

Winfield, Q.C., Sir Sydney Abrahams, P.C., Sir Alison 
Russell, Sir Mervyn Tew and Dr. Glanville Williams as 
Consulting Editors place the authority and high standing 
of the work beyond question. 

KEPT UP TO DATE 
A cumulative pocket supplement to each volume is 

issued from time to time, when the number of fresh 
definitions makes this necessary. These supplements are 
fully cross-referenced to the main volumes, and the latest 
which have just been published are dated September, 1954. 

PRESS OPINIONS 
The legal press has been unanimous in its praise of this 

work, but perhaps THE LAW JOURNAL summed up most 
aptly and succinctly, as follows :F 

“ A very brief examination of the work will dnmonstrate 
its value to every lawyer. Whilst it will save the barrister 
many hours of research among the law reports, its value 
to the solicitor will be greater still . . . It is literally 
impossible for every solicitor in practice to possess a 
complete set of all the law reports, but he may, at any 
time, require to know what has been decided to be the 
meaning, in a particuIar context, of almost any word or 
phrase which can have a legal significance. With this 
work et hand he will, in almost every case, be able to 
ascertain at once whether the word or phrase in question 
has been the subject of judicial definition and, if so, 
what that definition was . . .Our own copy of WORDS 
AND PHRASES will go on the same shelf as Hakbury, 
and will be referred to almost as often as that famous 
work. 
“ . , . the work is quite remarkably useful to the 
ordinary practitioner . . . it will come to be regarded 
as an essential part of every solicitor’s library . . . 

“ No lawyer who examines these volumes as a whole 
will be content until he possesses them . . . possessing 
them, he will find them a nevxr-failing source of 
assistance, interest and educat,ion.” 

A WORTHY COMPANION TO HALSBURY’S LAWS OF ENGLAND 

Butterworth & Co. (Australia) ltd. 
(INCORPORATED IN GREAT BRITAIN) 

s 

49-51 Ballance Street, and at 35 High Street, 
WELLINGTON AUCKLAND 
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To simplify 
overseas trade transactions 

Through its overseas Branches and Agents the Bank of New 
Zealand is fully and completely equipped to handle all classes 
of trade transactions for you, both import and export. Finance 
can be arranged by means of Bank Letters of Credit which 

:d 
give the maximum protection to both buyer and seller. 
Your enquiries are invited. Any B.N.Z. Manager will gladly 
discuss these matters with you, confidentially, and without 
obligation. 

T 
BANK OF NEW ZEALAND 

The Dominion’s la~~sr Banking House - at your rervice 
through more than ym Branches & Agencier in New Zealand. 

4w 

For your own protection . l 

and in the interests of your clients make certain that your 

valuer is * 

REGISTERED VALUER 
Recognising the need for qualifications the Government 

in 1948 created the Valuers Registration Board. Only 

men of high integrity, ability, experience end qualifica- 

tions were granted registration. Only these are entitled 

by law to be called Registered Valuer or Public Valuer. 

This is the public’s protection and guarantee of sound 

advice based km knowledge and experience. 

Professional examinations are held annually and a uni. 

versity course is available. 

The Institute publishes a quarterly journal devoted to 

current valuation problems with articles contributed by 

leading men in the profession. 

NEW ZEALAND INSTITUTE OF VALUERS 
GENERAL SECRETARY, P.O. Box 986, 

WELLINGTON 

WELLINGTON DIOCESAN 

SOCIAL SERVICE BOARD 

SOLKTTS the support of all Men and Women of Goodwill 
towards the work of the Board a.nd the Societies affiliated 
to the Board. namely :- 

AlI Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Society :- 

Anglican Boys Home, Lower Hutt 
Sedgley Home, Masterton 

Diocese of Wellington Trust Board 
Church of England Men’s Society-Hospital Visitation 
“ Flying Angel ’ Missions to Seamen, Wellington 
Girls Friendly Society Hostel, Wellington 
St. Barnabas Babies Home, Seatoun 
St. Mary’s Homes, Karori 
Wellington City Mission 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Full information will be fur&h.ed $adly on, applica- 
tion to :- 

THE HON. SECRETARY, 
C/o Post Office Box 82, 

Lower Hutt. 
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THE “HIGH TREES” PRINCIPLE. 
By J. F. NORTHEY B.A., LL.M., DR. JUR. (Toronto). 

(Concluded from page 326.) 

THE VARIATION OR DISCHARGE OP CONTRACT.*’ 

Two questions arise under this head. First, does 
t’he doctrine of consideration apply equally to the 
formation, variation, a’nd discharge of contracts, and, 
secondly, what form must a variation of a cont,ract take 
t’o be effective 1 The Hi+!, Trees and later cases have 
clarified both these problems. 

A promise by a creditor to his clc!:dor’8 to accept less 
than the amount of his debt is not per se actiunahle 
because of the absence of consideration.“” No con- 
sideration is giveu by the debtor in rettIm for the 
creditor’s promise to release ililn tkom the balanc~o of 
the debt. This is the rl!le at common law, but in 
New Zealand by \Grtue OT t,he .Tudicature Act,, 1908, 
s. 92, an acknowledgments in +tillg III- a creclitor of 
the receipt of part of his ciel,t ill satisfar:tinn nf the 
whole debt operates as n cl.iucharge of the whole de&. 
Ii the acknowledgment is II~Y in writ,ing, the stlat,utmory 
provision has no application and the common-law rule 
operates. The common-law rule stated in Pinnel’s 
case, (1602) 5 Co. Rep. 117a, ; 77 E.R. 237, will not 
apply if it is agreed that the debtor shall do something 
different from what he had earlier promised, e.g., make 
payment of a smaller sum on the first of the month in 
lieu of on the fifteenth as promised. In Pinnel’s case, 

it, was said : 
Payment of a lesser sum on the day in satisfaction of a 

greater, cannot be any satisfaction for the whole, because it 
appears to the Judges that by no possibility, a lesser sum can 
be a satisfaction to the plaintiff for a greater sum : but the 
gift of a horse, hawk or robe, etc., in satisfaction is good. 
For it shall be intended that a horse, hawk or robe, etc., 
might be more beneficial to the plaintiff than the money. in 
respect of some circumstance, or otherwise the plaintiff 
would not have accepted of it in satisfaction . _ The 
payment and acceptance of parcel before the day in satis- 
faction of the whole would be a good satisfaction in regard 
of circumstance of time ; for peradventure parcel of it before 
the day would be more beneficial to him than the whole at 
the day, and the value of the satisfaction is not material : 
so if I am bound in 820 to pay you dil0 at Westminster, and 
you request me to pay you E5 at the day at York, and you 
will accept it in full satisfaction of the whole el0, it is a good 
satisfaction for the whole ; for the expenses to pay it st York 
is sufficient satisfaction. 

Pinnel’s case leads naturally to a consideration of 
accord and satisfaction which was defined by Scrutton, 
L.J., in British Russian Gazette, Ltd. v. dssociated 
Newspapers, Ltd., [1933] 2 K.B. 616, 643 ; 644, in 
these words : 

Accord and satisfaction is the purchase of a &ease from 
an obligation whether arising under contract or t 3rt, by means 
of any valuable consideration, not being the acturl perform- 
ance of the obligation itself. The accord is the agreement 
by which the obligation is discharged. The satisfaction is 
the consideration which makes the agreement operative. 

-- 

2’ See Cheshire and Fifoot, (1947) 63 L.Q.R. 283, for a full 
discussion of this question. 

** Different considerations apply to a composition with 
creditors and to a promise made to a third person by the creditor 
who has been paid by the third person. 

*O Pinnel’s case, (1602) 5 Co. Rep. 117a, 77 E.R. 237). The 
relevance of consideration to the discharge of contracts has been 
doubted. See Cheshire and Fifoot, (1947) 63 L.Q.R. 283, 
and the authorities there cited. Of course, if the agreement 
were made by deed, consideration would not be necessary. . 

The creditor’s action in Pinnel’s case succeeded 
because the debtor was unable to show that he had 
given consideration so as to make enforceable the 
creditor’s promise to accept a smaller sum in full pay- 
ment. There was no “ satisfaction “. The H&h 
Trees principle, in its application to the variation or 
discharge of contract, cannot be said to fall under 
accord and satisfaction. The person to whom the 
promise is made does not give consideration, but, 
nevertheless, if the requirements of that principle are 
satisfied, the promise is binding. Promises or repre- 
sentations in relation to a contract are binding under 
the High Tlees principle despite the absence of con- 
sideration. This is demonstrated by the following 
cases. 

The unfortunate results of the common-law rule were 
demonstrat(ed in Foakes v. Beer, (1884) 9 App. Cas. 
605, where the equit,able principle revived in the High 
Trees case was not invoked. In t.hat case, Mrs. Beer 
had secured a judgment against Foakes for f2,090. 
Foakes asked for time t,o pay and it was arranged that, 
if he paid $500 in part satisfaction and the balance by 
half-yearly instalments of &150, Mrs. Beer would not 
take proceedings on the judgment. After Foakes had 
paid &2,090, Mrs. Beer brought an action to recover 
interest on the debt. The House of Lords followed 
Pinnel’s case and held that the agreement was not 
binding on Mrs. Beer because no consideration was 
given by Foakes. The debt of $2,090 was payable 
immediately judgment was entered and there was no 
new element in the arrangement which would con- 
stitute consideration. The Court took pains to dis- 
tinguish a case of this kind from a composition with 
creditors where each creditor relinquishes part of his 
debt. 

The House of Lords apparently regarded this as an 
unsatisfactory result and Lord Selborne remarked that 
it would be an improvement in the law if arrangements 
between a debtor and creditor such as that made in 
Foakes v. Beer were enforceable even if not under seal.3o 
The High Trees principle is a possible solution ; in 
fact, Denning, J., expressly referred to .Fo&es v. Beer 
in his judgment.31 As has been stated, ‘the equitable 
principle of quasi-estoppel was revived in the High 
Trees case. It was overlooked in Foakes v. Reer and 
doe!s not appear to have been often invoked during the 
nineteenth century. In the Higtb Frees case, the 
arrangement> of 1940 was binding on the plaintiff until 
1945 because he was obliged to honour his promise. 
The promise affected the legal relations of the parties 

3o The United Kingdom Law Revision Committee appointed 
in 1934 recommended a change in the law, but no action has 
so far been taken. 

31 The extract is cited on p. 324, ante. In HistQry and 
Sources of the Common La~l; (Stevens 1949), p. 415, Fifoot describes 
the relationship between Foakes v. Beer and the Hz$h Trees 
case in these words : “ If in the modern law it is an anomaly, 
the abolition of the forms of action offered the opportunity for 
its revision, and the failure of the House of Lords in 1884 
[ Foakes v. Beer] to grasp that opportunity reflects rather upon 
their timidity than upon the intelligence of their predecessors. 
It has now to be removed by statute or avoided by judicial 
virtuosity.” [e.g., Central London Property Trot, Ltd. v. 
High Trees House, Ltd., [1947] 1 K.B. 130, per peti& J%] 
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and it had been acted on by the defendant.8a The 
promise was binding despite the absence of consideration. 
The learned Judge added that a logical consequence of 
recognizing the binding force of the promise ” no doubt 
is that a promise to accept a sma.ller sum in discharge 
of a larger sum, if acted upon, is binding despite the 
absence of consideration.“3s 

In LerEingham v. Rerme..o Estancia Co., Ltd., [1947] 
1 All ER. 749, moneys had been borrowed by a company 
when in financial difficulties. The moneys were 
required to enable the company to carry on business. 
In 1930, the lenders (the chairman of directors and his 
wife) agreed to suspend payment of interest until the 
company was in a position to pay it. In 1946, repay- 
ment of the moneys and interest was sought. The 
company pleaded that the interest had been waived ; 
alternatively, it was contended t,hat t,he action was 
barred bv the Statute of Limitations. Roth defences 
were rej&ed. Atkinson, J., who cited Re William 
Porter and Co., Ltd., [1937] 2 All X.R. 361, and the 
High Trees case held that the arrangement of 1930 was 
made to induce the company to carry on business. 
Because t,he companv had acted on the lenders’ promise 
not to demand interest in the meantime and had incurred 
liabilities, the lenders’ promise became binding on 
t,hem .84 

The effect of waiver of a condition by a purchaser 
was discussed in Charles .Rictnrds, Ltd. v. Oppen.?zaim, 
[I9501 1 K.R. BIG ; [1X50] 1 All E.R. 42~. Denning, 
L.J., stated at p. 623 ; 423 : 

If the defendant, as he did, led the plaintiffs to believe 
that he would not insist on the stipulation as to time, and 
that, if they carried out the work, he would accept it, and 
they did it, he could not afterwards set up the stipulation 
as to the time against them. Whether it be called waiver 
or forbearance on his part, or an agreed variation or sub- 
stituted performance, does not matter. It is a kind of 
estoppe1. By his conduct he evinced an intention to affect 
legal relations. He made, in effect, a promise not to insist 
on his strict legal rights. That promise was intended to be 
acted on, and was in fact acted on. He cannot afterwards 
go back on it. I think not only that that follows from 
Panoutsos v. Raymond Hadley Corporation of New York,SS 
a decision of this Court, but that it was also anticipated in 
Bruner v. Moore.@ It is a particular application of the 
principle which I endeavoured, to state in Central London 
Property Trust Ltd. v. High Trees House Ltd.%’ 

The High Trees principle was also applied in Plastic- 
moda So&eta Per Azioni v. Dacidsvns (Man,rhest.v), 
Lid., [1952] 1 Lloyd’s L. Rep. 527, in which an extension 
of time for the expiration of a letter of credit was held 
to be binding on the person granting it,, though made 
orally. Denning, L.J., stat,ed at 9. 539 : 

If one party, by his conduct, leads another to believe that 
the strict rights arising under a contract will not be insisted 
upon, intending that the other should act on that belief, 
and he does act on it, then the first party will not be allowed 
to insist on the strict rights when it would be inequitable for 
them to do so. 

The learned Lord Justice considered that Morris v. 
Baron, [1918] AX!. 1,38 did not apply. Tn that case, 

aa A bare promise is not enforceable ; it must have been 
aoted on by the promisee. 

*s At p. 135. 
84 Payment of interest became due when the company ceased 

to oarry on business ; the lenders’ action was not barred by 
lapse of time. 

36 [1917] 2 K.B. 473. This case was also referred to in 
Plasticmoda Societa Per Azioni v. Davidsons (Manchester) Ltd., 
infra. 

d86 [1904] 1 Ch. 305. 
$’ [1947] K.B. 130. 
s8 Other cases dealing with the variation of contracts for 

the sale of goods are cited in Cheshire and Fifoot, (1947) 63 
L.&.R, 283, 289jj. 

an oral variation of a written cont,ract, for the sale of 
goods, though it was held to be effective to discharge 
the original contract, could not, be enforced because it 
was not in writing. In the opinion of Denning, L.J., 
the reqiurement of writing, lihe the requirement of 
consideration,s9 is overridden by the broad principle of 
“ fair dealing and justice ” laid damn in Hughes v. 
Metropolitan Railtiay Co., (supra), the Tan.?cerpress 
rase,PD Panoutsos v. Raymond Hadley Corporation of 
iVein York,41 and Charles Rickards, Ltd. v. Oppenhaim, 
(supra). 

In Tool Metal Manu&turin.g Co., Ltd. v. Tungsten 
Electric Co., Ltd., [1954] 2 All E.R. 28, the Court, of 
Appeal held that a person who had waived compliance 
with his strict rights could not resume his former 
position without giving notice to the other party 
“ specif.ying a fixed period of grace during which that 
party can put his house in order.“42 The giving of 
such a notice was held to be a condition precedent to 
t.he va.lid reassumption of legal rights. 48 

The effect of these decisions 44 may be summarized in 
t,he form of propositions. First, the distinctions hitherto 
made between “ waiver,” “ variation ” and “ for- 
bearance ” need no longer be made. If one party has 
indicated that his strict rights will not he insisted on 
and the other party has acted on the strength of the 
waiver, forbearance or variation, those earlier rights 
cannot be asserted without an opportunity being 
given to the other party to resume his former position 46. 
Secondly, considerabion need not be proved to have 
been given by the person to whom the promise or state- 
ment was made 18. If that person can show that he 
acted on a statement intended to affect the legal 
relations of the parties the promise of statement is 
binding on the person making it, at least until he has 
given the other party an opportunity to resume his 
former position. Thirdly, the High Trees principle can 
be used only as a defence to an action unless a cause of 
action exists apart from the principle 47. It can be 
pleaded as a defence when the plaintiff seeks to enforce 
his legal rights. The principle is a shield, not a sword. 
Finally, where the principle applies--i.e., where it is 
being used as a defence, there are no requirements as to 
form to be satisfied in order effectively to modify or 
discha,rge a contract by deed or a contract falling within 
the St,atute of Frauds, s. 4, or the Sale of Goods Act, 
1908, s. 6. Such coutraot*s may be varied or discharged 

I9 The learned Lord Justice must, of course, have been referring 
to the variat,ion of a contract not to its formation : see p. 325, 
ante. 

40 (1948) 83 L1.L.R. 43, 
41 [I9171 2 K.B. 473. 
42 At p. 41, per Romer, L..J. ; see the extract from Mr. Wilson’s 

article quoted on p. 324, ante. 
4s See also Mitas v. H?/a?r~,q, [1951] 2 T.L.R. 1215, discussed 

at p. 337, post. 
p1 Some of the decisions considered infra under Landlord 

and Tenant are also relevant here. 
45 See footnota 15, p. 324, ante. 
e6 This aspect of the principle appears to have been over- 

looked by Stanton, J., in Davis v. Snow, [1953] N.Z.L.R. 887, 
which appears to be the only case yet reported in New Zealand 
where the principle was mentioned. At p. 893, Stanton, J., 
stated : ” I hold that in the transactions between the parties, 
there was an intention to affect their legal rights, that there was 
consider&on for the dczfendant’s waiver, [italics inserted] that he 
was then aware of his rights and of all relevant facts, and that 
he cannot now assert a right to claim damages from the 
plaintiff.” 

4’See pp. 324, 325, ante, and the extract from the judgment 
pf Dent&g, L.J., referred to in footnote 56, p. 337, post. 
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orally or in writing 48. An oral or written promise or 
statement in relation to a contract is binding on the 
person making it if it was intended to be acted on by 
the other party and was in fact acted on by him. 

LANIKORD AND TENANT. 49 

The High l’rees principle extends to the contractual 
relationship created by a tenancy agreement. In 
fact, it was in relat.ion to a lease th.at, the principle was 
applied by Denning, J., in the High Trees case. Its 
application to licences can conveniently be examined 
along with tenancy agreements. 

In Foster v. Robinson, [1951] 1 K.B. 149 ; [I9501 
2 All E.R. 342, Robinson, a farm worker, had occupied 
a cottage on Foster’s land for over twenty-five years at 
a rent of S3 5s. a half-year. In 1946, when Robinson 
was no longer fit for farm work, Foster told him that the 
tenancy was ended and that he could live in the cottage 
rent free until he died. Robinson accepted the offer 
and lived in the cott,age until his death in 1950. The 
question was, did Robinson’s administratrix have any 
right to occupy the cottage after Robinson’s death. 
It was contended, inter &a, that because Robinson had 
not given consideration for Foster’s promise in 1946 
that he could occupy the cottage rent free there was no 
contract ; therefore, the tenancy continued and was 
protected by the R,ent Restriction Acts. Evershed, 
M.R., stated at pp. 155-6 ; 346 : 

If there is a new arrangement which the tenant is asserting 
by his conduct, then he is estopped from denying that the 
landlord was capable of entering into th8t new arrangement ; 
and, if the new arrangement could not be entered into while 
the old agreement subsisted, it follows that the tenant is 
equelly prevented from denying that the old agreement has 
gone . . My own conclusion from that statement of 
the facts ‘is that the old tenancy was extinguished by the 
creation in its place of 8 licence for the tenant to occupy the 
cottage without any payment of rent for the rest of his days 
. . . I think that, although 8 licence of that kind may, 
apart from the terms of the contract, be revoked, it may now 
be taken that if the landlord, having made that arrangement, 
sought to revoke it, he would be restrained by the Court 
from doing ~0.~” 

Although it can be argued that there was a detriment 
to the tenant (and therefore consideration to support 
the 1946 arrangement) in that he had lost the protection 
of the Rent Restriction Acts by becoming a licensee, 
it would seem that the Court assumed that Foster’s 
statement was binding on him because it was intended 
to affect the legal relations of the parties and had been 
acted on by Robinson. 

This case was discussed in Vaughan v. Vaughan, 
[1953] 1 All E.R. 209.&l Although a married woman 

Is See M. Grantham, Parol Variation of Contracts under 
Seal, (1947) 97 L.J. 355. The High Trees principle was 
discussed in John 0&n and Co., Ltd. v. Pillar, [1952] G.L.R. 
501, but. mentioned in Bucklati v. Commissioner of Stam,p Duties, 
[I9541 N.Z.L.R. 1201, and Thomson v. Commissioner of Inland 
Revenue (to be reported). In the Buckland c8se, North, J., 
discusses the High Trees principle 8t some length. In that 
case, the learned Judge stated: “I think it must now be 
accepted that, if the letters, or any of them, have the force of 
8 contract, then equity will give effect to the contract even 
slthough it be an informal on3 varying the terms of a deed.” 

*O The cases discussed under this heed are seperated from 
those sueady considered solely to emphasize the breadth of the 
principle and its application to tenancy cases. 

Jo Denuing, L.J., treats this case 8s one based on the High 
Trees principle although it was not mentioned in any of the 
judgments : see (1952) 15 Mod. L.R. 1, 6.7. 

61 This is one of the many oases dealing with 8 wife’s right to 
occupy the matrimonial home, 8 question which has attracted 
as much attention, if not more, than the High Trees principle. 
For 8 recent article in which the earlier literature is referred to, 
see J. D. B. Mitchell, Learner’s Licence, (1954) 17 Mod. L.R. 211. 

is entitled to remain in the matrimonial home after 
desertion by virtue of the licence presumed to have been 
granted to her by her husband, that licence can be 
revoked, e.g., by death or divorce. Foster v. Robin- 
son62 is not to be regarded as establishing that : 

where 8 promise has been made which is not contractual 
in form or effect and that promise has been acted on, then 
and without more a right is given to the promise to go on 
enjoying the subject-matter of the promisee indefinitely.6s 

The wife’s licence in Re Vaughan was revoked by 
notice given by the husband after dissolution of the 
marriage. After dissolution of the marriage it is 
necessary for the former wife to establish a contractual 
right to remain in possessions4 

The basis on which a tenant held land belonging to 
the landlord and on which he had encroached was 
discussed in J. F. Perrott and Co., Ltd. v. Cohen, 
[1951] 1 K.B. 705 ; [1950] 2 All E.R. 939. Denning, 
L.J., stated at p. 710 ; 943 : 

The principle underlying the oases on encroachment is not 
perhaps strictly an estoppel, but it is akin to it. If a tenant 
takes possession of adjoining property and by his conduct 
represents that he is holding it under the demise, then, if 
the landlord acts on that representation by allowing the 
tenant to remain in possession, the tenant cannot afterwards 
assert that he is holding it on any other footing. The tenant 
cannot, for instance, claim that he is holding it adversely to 
the landlord so 8s to acquire 8 title under the Limitations 
Act of 1939 ; nor can he claim that he is only 8 licensee, who 
has all the benefits of occupation but none of the burdens of 
the lease. The reason is not because of any doctrine of 
“ blowing hot and cold ” ; for that, as Lord Atkin once said, 
is merely 8 descriptive phrase which does not express any 
precise legal concept : see L&se&en v. C. A.V. Bosch LtdP6 
The reason is because the tenant has by his conduct made 8 
representation that was intended to be binding, was intended 
to be acted on, and was in fact acted on ; and he cannot be 
allowed to go back on it. The representation was an assertion 
which was equivalent to 8 promise or assurance that the 
term’s of the lease should apply to the adjoining piece of land 
of which he was in possession and is binding on the principle 
which I endeavoured to state in Central London Property 
Trust Ltd. v. High Trees House Ltd. Conversely, if a 

landlord should allow a tenant to oocupy adjoining property, 
and by his conduct represents to the tenant that it is 
included in the demise, and the tenant acts on it by using it 
8s such, the landlord cannot afterwards turn round and eject 
the tenant from it during the term of the lease. That ~8s 
decided in Tabor v. Godfrey?’ 

The Court of Appeal in Mita.s v. Hyam@ applied 
the principle where a lease under seal had been varied 
by a later oral agreement as to the dates on which the 
quarterly payments should be made. The landlord 
subsequently brought an action to enforce payments in 
accordance with the lease. It was recognized by the 
Court that at common law the landlord would have 
succeeded because a contract by deed could not be 
varied by an oral arrangement. But since the fusion 
of law and equity a deed could be varied by an agree- 
ment in writing or by an oral agreement evidenced by 
writings8 or acts of part performance. The oral 
arrangement- fell within the High Trees principle ; it 
had been acted on by the tenant and therefore the land- 

52 See supra. 
53 Per Evershed, M.R., [1953] 1 All E.R. 209, 211. 
54 Whether consideration is necessary to support the wife’s 

right to remain in occupation after dissolution of the marriage 
is left open by Evershed, M.R. ; see p. 210. 

55 [1940] A.C. 412, 429. 
56 (1895) 64 L.J. (Q.B.) 245. It should be noted that the 

estoppel was virtually treated as if it were s cause of action in 
this case ; see p. 710 ; 943 where Denning, L.J., remarks that 
this is habitually done in csses of waiver. 

57 See footnote 43, p. 336, ante. 
68 In this case the receipts signed by the landlord for rent 

evidenced the oral sgreement. 
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lord was bound despite the absence of consideration 
for the new arrangement. 

This case must be distinguished from two earlier 
cases, both of which were decided in lQ4T. In Foot 
Clinics (1943), Ltd. v. Cooper’s Gowns, Ltd., [1947] 
K.B. 506, the statement by the landlord as to future 
occupation of the premises was held to be one not 
intended to create A legal relationship ; because it was 
not intended to be legally binding the High Trees 
principle did not apply. Panozrtso.s v. Raymond 
HadleFy Corporation of New YorP was expla,ined by 

the Court of Appeal in Bird v. Hildage, [1947] 2 All 
E.R. 7. The landlord there had accepted rent after 
due date on a number of occasions. Rent due on 
March 25, 1946, was tendered on May 16 when it was 
refused. The landlord commenced proceedings for 
possession on the date of t,ender. The tenant oon- 
tended that the landlord’s conduct in accepting rent 
in arrears without complaint amounted to a waiver 
by him of his right, without having first given notice to 
the tenant that punctual payments would be required 
in the future, to claim future payments on due date, 
Cohen, L.J., delivering the judgment of the Court, 
rejected this argume,nt. Mere forbearance by the land- 
lord did not amount to a waiver of his right to punctual 
payment of rent. It wa,s recognized t-hat in some cases 
the conduct of the parties will enable the Court to infer 
a variation of the original agreements0 ; but in this 
case the conduct of the parties did not support such an 
inferenoe. @I 

MORTGAGES. 

It is clear that similar considerations to those applic- 
able to arrangements varying the terms of a lease apply 
to mortgages. If  a mortgagee by his conduct leads 
the mortgagor to expect that the st,rict compliance with 
the terms of the mortgage a-ill not be required and the 
mortgagor a&s on that belief, the mortgagee will not 
be able to go back on the arrangement, no matter how 
informal it might have been, at least until he has given 
the mortgagor notice that he intends t,o assert his legal 
rights. The requirements of the High Trees principle 
must be satisfied. The mortgage in Re Venning, 
(1947) 63 T.L.R. 394, failed to bring himself within the 
principle. In that case the mortgagee suspended 
repayment of capital and reduced the interest rate from 
5 per cent. to 29 per cent. when the building covered by 
the mortgage was destroyed by a bomb. It was held 
that the mortgagor had not proved that his case fell 
within the Liabilities (War-time) Adjustment Act, 1941, 
s. 3. Somervell, L.J., remarked obiter at p. 395 : 

In spite of the fact that the building society, no doubt very 
wisely, have made the concessions to which I have referred, 
I do not think that they have in law precluded themselves 

58 This case is cited on p. 336, ante. In the’, case the buyer 
was obliged to make payment for each shipment of flour “by 
oonfirmed bankers’ credit.” The seller had on previous 
occasions weived this coadition. It was held that before 113 
could cancel the contrsct for breach of this condit,ion he must 
give the buyer a reasonable notice of his intention to CE ncel 
the contract so as to permit the buyer to comply with th3 
condition. 

6o Had a variation been inferred, the amended arrangement 
would have been binding on the lessor to the same extent ss 
variations elready discussed at pp. 336, 337, ante. 

61 In the Panoutsos case a binding promise could be inferred. 
The fact that periodical payments were required from the 
tenant was another ground on which to distirguish the Panoutsos 
case where a single act was called for. 

from exercising their rights under the mortgage deed, which 
has not been altered or varied by any documen,t under seal or 
any contrastfor corn&ration in writing . . .@ I am not 
prepared to accept that casee3 as authority for the proposition 
that, in a case of this kind, the fact that the mortgagee says 
to the mortgagor that, in the events which have happened, 
he need not pay the mortgagee more than so much at present, 
precludes him ,for all timee4 from demanding the sums due 
under the mortgagee deed . . . 

The remarks of Somervell, L.J., are quite consistent 
with the High Trees principle ils defined by the sub- 
sequent caees . The mortgagee who has postponed 
payment of moneys due under the mortgage can, on 
notice, resume his former position. The principle 
merely precludes a creditor from enforcing his legal 
rights against his debtor when this would be inequitable. 
If  adequate noticees of an intention to assert his legal 
rights were given, no injustice would be caused. 

The High Trees principle is admirably summed up 
by Asouith, LJ, in Combe v. Combe, [1951] 2 K.B. 
21.5 ; [i951] 1 All E.R. 767, in these words : 

What that case decides is that when a promise is given 
which (1) is intended to create legal relations, (2) is intended 
to be acted upon by the promisee. and (3) is in fact so acted 
upon, the promiser cannot bring an action against the 
promises% which involves the repudiation ef his prom& or 
ii inconsistent with it,. 66 

CONCLUSION. 

The examples already given do not exhaust the 
possibilities of the principles7 ; they are intended merely 
to indicate its scope. It has been successfully pleaded 
in a great variety of situations, but perhaps it will 
prove most fruitful in relation to commercial contracts 
where one party grants an extension of time or in some 
other way relaxes compliance with the letter of the 
original contract. In such cases he will not be pre- 
mitted to enforce his contractual rights where this 
would be inequitable. He will be obliged either to 
give notice before asserting his legal rights, or, where it 
is not possible for the former positions of the parties 
to be resumed, to accept the modification of the con- 
tract as binding on him. The principle makes intellig- 
ible a branch of the law which was hitherto confused by 
the rules governing waiver, discharge and common-law 
estoppel, but it is doubtful if it will have as much 
influence as Denning, L.J., argues that it should on the 
doctrine of consideration. 

Es This would be necessary at common kw, but the position 
is different in eauitv : see DD. 336. 337. anle. 

Es Cent& Lonldon”Proper& T&i, Lt8. v. High Trees House, 
Ltd., [19471 K.B. 30. 

61 Italics inserted. 
B5 The length of notice required will be a question of fact in 

sacIi case, but see Charles Rickards, Ltd. v. Oppenhaim, pp. 336, 
337. ante. 

” At p. 225 ; 773. 
” The principle was relied on in a road haulage case, Ost- 

roumoff v. Road Ha&we Exsctiive diiested in 1952 Current 
Law Eigest, 3552. It hi s alsc been siggested as the basis of 
a claim against an euotioneer who, having advertised a sale 
without reserve, fails to conduct the auction on that basis : 
see Professor Gower, (1952) 68 L.Q.R. 457, but it is doubtful 
whether the principle could be used in this way. Denning, 
L.J., is apparently prepared to scoept its spprecation to such a 
case; see The Changing Law, (Stevens, 1953), pp. 58-59. 

Corrigenda : Footnotes : The footnotes mentioned should 
reed as follows : 

p. 325, ncte 22 : ” See pp. 3’24, 3’25, ants, as to the use of the 
principle 08 a cause of action.” 

p. 325, note 23 : “ See pp. 335, 336, post.” 
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Insurance al; 

LLOYD’S 
* INSURANCE to-day is a highly technical business and there are many special 

Lloyd’s Policies designed to meet modern conditions and requirerncnts. 
It is the business of the Professional Insurance Broker to place his know- 
ledge and experience at the service of his client, and his duty is to act as his 
client’s personal agent to secure for him the best coverage and security at 
&he lowest market rates. 

* LUMLW’S Of LLOYD’S is a world-wide organization through whom, inter 
a&a, the advantages of insuring under Lloyd’s Policies a.t Lloyd’s rat,es may 
be obtained. As Professional Insurance Brokers in touch wit,h the biggest 
and most competitive insurance market in the world, Lumley’s offer the 
most complete and satisfactory insurance service available in New Zealand. 

* If you require the best insurance advice-consult . . . . 

EDWARD LUMLEY & SONS (N.Z.) L/M/TED 
Head Office: WELUNGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The New Zealand CRIPPLED CHILDREN SOCIETY (inc.) 
ITS PURPOSES 

The New Zealand CrippledChildren Society was formed in 1935 to take 
Box 6025, Te Aro, Wellington 

up the cause of the crippled child-to act aa the guardian of the cripple. 
and fight the handicaps under which the crippled child labours ; to 
&eavour to obviate or minimize hll disability, and generally to bring 18 BRANCHES 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. 

ITS POLICY 
THROUGHOUT THE DOMINION 

(a) To provide the same opportunity to every crippled boy or girl as 
that offered to physically normal children ; (b) To foster vocations. 
training and placement whereby the handicapped may be made self- ADDRESSES OF BRANCH SECRETARIES : 
supporting instead of being a charge upon the community ; (a) Preven- 
tion in advance of crippling conditions as a major objective ; (d) To 

(Each Branch admimisters its owrt Funds) 

wage war on infantile paralysis. one of the principal causes of crippling ; AUCKLAND . . . . . . . . P.O. Box 5097w. Auckland 
(e) To maintain the closest co-operation with State Departments, CANTERBURY AND WESTLAND . P.O. Box 2035, Christchurch 
Hospital Boards, kindred Societies, and assist where possible. SOUTH CANTERBURY . . . . 28 Wai-iti Road, Timaru 

It Is considered that there are approximately 6,000 crippled children DUNEDIN . . . . . . . . . . P.O. Box 483, Dunedin 

in New Zealand, and each year adds a number of new cases to the GISBOXNE . . . . . . . . P.O. Box 331, Gisborne 

thousands already being helped by the Society. HAWEE'SBAY ,. . . . . . . P.O. Box 30. Napier 

Members of the Law Society are invited to bring the work of the 
NELSON . . . . . . . . P.O. Box l&S, Nelson 

N.Z. Crippled Children Society before clients when drawing up wills 
NEWPLYMOrrrH . . . 12 Ngamotu Beach, New Plymouth 

and advising regarding bequests. Any further information will 
NORTH OTAQO . C/o Dalgety B Co., P.O. Box 304, Oamarrl 

gladly be given on application. 
MANA~ATU . . . . . . P.O. Box 299, Palmerston North 
IdARLBO~OU0H . . . P.O. Box 124, Blenheim 

MR. 0, PEACHEN, Secretary, Executive Council SOUTH TARANAX~ . . A. $ P. Buildings, Nelson Street, Hawera 
SOUTHLAND . . . . . . . . P.O. B ox 169, Invercargill 

EXECUTIVE COUNCIL STRATFORD . . ,. . . . . P.O. Box 83, Stratford 
MR. H. E. YOUNQ, J.P., SIR FRED T. BOWERBLNA, DR. ALEXARDBR WANGANIJI . . . . ., . . P.O. Box 20, Wanganui 
GILLIES, SIR JOHN ILOTT, MR. L. SINCLAIR THOMPSON, MR. FRANK WAIURAPA . . . . . . . . P.O. Box 125, Masterton 
JONES, SIR CHARLES NORWOOD, MR. CAMPBELL SPRATT, MR. Q. K. WELLIBOTON . . Brandon House, Featherston St., Wellington 
HANSARD, MR. ERIC HODDER, MAR. ERNEST W. HUNT, I%% WALTER TAUEANGA . . . . . . 42 Seventh Avenue, Tauranga 
N. NORWOOD, Ma. V. S. JACOBS, MR. G. J. PARK, MR. D. G. BALL, CooB: ISLANDS Cfo Mr. H. Bateson, A. B. Donald Ltd., Rarotonga 
DR. G. L. MCLEOD. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

l’hr otfentimt of Rolirifors, as E;dwutors and Advisors, is dire&d to th#e cl&ma of the institutions in th,iR iaxue: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 
-- XN THE HOMES OF THE 

There are 22,000 Boy Scouts in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 

ASSOCIATIONS 
and Country, thoughtfulness for others. There is no better way for people 

It teaches them services useful to the to perpetuate their memory than by 
public, handicrafts useful to themselves,. and belping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good E500 endows a Cot 
character. in perpetuity. 

Solicitors are invited to c0~~1Exn 77~s 
UNVENOMINATIONAL ASSOCIATION t0 clients. Official Designation : 

A recent decision confirms the Association 
as a Legal Charity. THE PRESBYTERIAN SOCIAL SERVICE 

Official Designation : 
TRUST BOARD 

The Boy Scouts Association (New Zealand 
AUCKLAND, WELLINQTON, CHRISTCHURCII, 

Branch) Incorporated, 
TIMARU, DUNEDIN, INVERCARQILL. 

P.O. Box 1642. 
Wellington, Cl. 

Each Association administers ita own Ii’unde. 

CHILDREN’S THE NEW ZEALAND 
HEALTH CAMPS Red Cross Society (Inc.) 

A Recognized Social Service 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Z~alnnd. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established “I GIVE AND BEQUEATH to the NEW 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 

ZEALAND RED CROSS SOCIETY (Incor- 

understandard children. Many thousands of porated) for :- 

young New Zealanders have already benefited The General Purposes of the Society, 
by a stay in these Camps which are under the sum of E.. . . . . . . . . . . (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 

legal profession in advising clients to assist other Dominion Officer shall be a good 
by means of Legacies and Donations this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATIIN OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PRIVATE BAG, 
serves humanity irrespective of class, colour or 

WELLINGTON. 
creed. 

CLIEXT " Then. 1 wish to include in my Will B &acy for The Brltlah and Foreign Bible Society.” 

MA K 1 N G ;;;;;;:O’ : :: $;;:,,““,;;‘;;t;d;!i. 
The Bible Society has at least four characteristics of an ideal bequest.” 

YOL~CITOR : “ It’s purnose is definite and unchanging-to circulate the Scriptures without either note OF comment. 

A 
Ita record ie amazing--since its inception in 1804 it has distributed over 532 million volumes. Ita scope is 
far reaching-it troadeasta the Word of God in 750 languages Ifn activities can never be superfluous- 
man will always need the Bible.” 

WILL 
CI IBNT “ You express my views exactly. The Society deserves II eubstantinl legacy, in additlon to one’s reeulsr 

contribution.’ 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, 6.1. 
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SALES OF STATE HOUSES. 
By E. C. ADAMS, I.S.O., LL.M. 

I have been asked to write a short article on the 
sale of State houses from the conveyancing point of 
view, as there appears to be a certain amount of mis- 
understanding on certain aspects, such as the tenure 
under which the purchasers hold, the nature of their 
title, and their ability to deal with it (as by sales and 
mortgages). 

INTRODUCTORY. 
Before the coming into office of the National Party, 

about five years ago, State houses could not be alien- 
ated : they were let on a rental basis. The State was 
the landlord and the fee simple was vested in it. There 
was no need for the boundaries between the various 
houses and sections on which they were built to be 
separately surveyed with the accuracy required by a 
State-guaranteed Land Transfer title. Groups of 
houses enjoyed certain easements in common, such as 
drainage, pipe-lines, and rights of way. Again, the 
exact position of these was not of much moment : if 
anything went wrong with these amenities, the State 
as landlord remedied the matter. It did not 
matter very much whether a certain common drain 
was under Smith’s house or Brown’s house, or ran 
through their sections. But when the National Govern- 
ment took office and brought in its policy of giving each 
tenant of a State house the right to purchase his home, 
which meant giving every purchaser a State-guaranteed 
title to the fee-simple, the various Government Depart- 
ments concerned were set a difficult technical problem. 

It must be admitted, I think, that the legislation 
which has been passed has, in the main, been well- 
drafted and appears to be filling the bill, by enabling each 
purchaser to deal with his home (e.g., by way of transfer 
or mortgage or settling it has a Joint Family Home) 
and by giving him a good marketable title, limited, 
it is true, as to parcels, until such time as the small 
body of land surveyors in this country can survey each 
respective title with that degree of accuracy which our 
Land Transfer Act requires, as a prerequisite to the 
issue of an ordinary certificate of title. 

I am satisfied that, until such time as these surveys 
are made the purchaser of a State house gets as good 
a title as the registered proprietor of land under the 
Torrens system gets in England, where they will, for 
example, issue a certificate of title for a cellar (based 
on no accurate plan) and describe land in a title simply 

“ all that shop and dwelling-house situate and 
known as 139 High Street, Deptford ” : Re Deptford 
High Street, No. 139. [I9511 Ch. 884, [1951] 1 All E.R. 

950. 

I shall now proceed with a short examination of the 
relevant legislation. 

ALIENATION OF STATE HOUSES. 
There are special provisions for this which are con- 

tained in ss. 22-27 of the Finance Act, 1950. 

In almost all cases there is extant a certificate of title 
in fee-simple in the name of Her Majesty the Queen. 
All licences, agreements for sale and purchase, and 
transfers of the fee-simple will be noted against this 

subsisting certificate of title : if this were not done, 
there would be two titles for the same parcel of land, 
which would be wrong, tending to confuse searchers, 

State houses may be sold either for cash or on the 
deferred-payment system. Where all the purchase 
money has been paid, the State Advances Corporation 
may execute a transfer of the fee-simple in favour of 
the purchaser : Finance Act, 1950, s. 26. This is a 
simpler procedure than by Governor’s Warrant. But, 
in all probability, if the land has been sold for cash, 
the survey is not yet sufficiently accurate or certain 
for the issue of an ordinary certificate of title. Hence, 
provision has been made for the issue of a licence to a 
purchaser : each licence forms a folium of the Register 
Book and is registered in the same manner as a Crown 
Lease. The licences are marked “ Limited as to 
Parcels,” and, so far as applicable, the provisions of 
Part XII of the Land Transfer Act, 1952, apply thereto. 
Dealings (e.g., transfers, mortgages, and transmissions) 
may be registered against the licence ; but the land 
is not fully guaranteed as to measurements, position, 
and area. Every dealing which is registered within 
seven years from the date fixed for possession must 
be consented to by the State Advances Corporation : 
S. 25 (5). It is understood that, in practice, consent 
is seldom declined. 

If  a State house is sold on the deferred payment 
system, an agreement for sale and purchase may be 
registered in the same manner by constituting it a folium 
of the Land Transfer Register. 
be marked 

It, too, will probably 
“ Limited as to Parcels,” owing to in- 

adequacy of existing survey. The remarks in the 
immediately preceding paragraph as to registration of 
dealings and consent of the State Advances Corporation 
apply to these agraements. Where the Board rescinds 
any such agreement for non-compliance by the purchaser 
of the terms thereof, it may send a notice of rescission 
to the District Land Registrar, who, without further 
notice or inquiry, and without fee, must enter a 
memorial of the rescission upon the Land Transfer 
Register : s. 25 (7). The duty of the District Land 
Registrar under s. 25 (7) is purely ministerial : Laffer 
v. Gillen, (1927) 43 T.L.R. 694. The agreement con- 
stituting the folium of the register book will be marked 
“ rescinded,” and a simiIar note signed on the memorial 
thereof of the head title, i.e., on the title for the fee- 
simple. This method of rescission resembles the 
corresponding procedure under the Land Act, 1948 ; 
and it is unthinkable that it would ever be harshly 
administered. 

When eventually the transfer of the legal estate in 
fee-simple from the State Advances Corporation to the 
purchaser is presented for registration, the appropriate 
folium of the register-book in which the licence or 
agreement for sale is embodied, should be searched by 
the solicitor for the purchaser. The transfer must be 
in favour of the present registered proprietor of the 
licence or agreement and the transfer and the new 
certificate of title issuing off the transfer must be made 
subject to all encumbrances, liens, and interests regis- 
tered in the appropriate folium of the register book : 
s. 25 (8). The certificate of title will be made subject 
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to s. 22 (1) of the State Advances Corporation Act, 
1936, which prevents alienations without the consent 
of the State Advances Corporation. 

IMPLIED EASEMENTS. 

Part II of the Finance Act (No. 2), 1953, makes 
provision for the registration of easement certificates 
in connection with the sale of State houses, and pre- 
scribes the effect of the registration of such certificates. 

Sections 10 and 11 provide that Part II of the Finance 
Act (No. 2), 1953, shall be read together with and 
deemed part of the Housing Act, 1919. Section 14 
defines the terms “ owner ” and “ pipe line ” as used 
in Part II of the statute. 

Section 15 authorizes the State Advances Corporation 
to issue three classes of easement certificates-namely, 
pipe line certificates, right of way certificates, and 
party-wall certificates, thus altering the rule that the 
doctrine of implied easement does not apply to land 
subject to the Land Transfer Act, 

Section 16 provides that the Corporation may issue 
a pipe line certificate in any case where a pipe line 
which serves several parcels of land has been con- 
structed on land acquired by the Crown for State 
housing purposes, and one of the parcels of land is 
thereafter sold. The section specifies the form of the 
certificate ; and it provides that, while the certificate 
is registered against the titles to the land, the owners 
for the time being of the several parcels of land specified 
in the certificate are to have the right to use the pipe 
line and to enter on the land and do all work necessary 
to keep the pipe line in repair. There is to be a ight 
of contribution between the owners of the land served 
by the pipe line towards the cost of keeping it in repair. 
Where it is not practicable to show the true course of any 

pipe line its position shall be indicated as closely as 
possible on the certificate. 

Section 17 provides that the Corporation may issue 
a right of way certificate in any case where a right of 
way exists for the benefit of several sections acquired 
by the Crown for State housing purposes, and, after the 
right of way came into existence, one of the sections 
has been sold. The section specifies the form of the 

certificate, and provides that, while the certificate is 
registered against the titles to the land, the owners 
for the time being of the several parcels of land are to 
have the rights and obligations normal in such cases, 
including an obligation to contribute to the cost of the 
maintenance of the right of way. 

Section 18 contains similar provisions governing the 
issue and registration of easement certificates in con- 
nection with the party walls in multiple-unit State 
houses, where one or more of the units sold. The 
ordinary rights and obligations between the adjoining 
owners are to be inferred. 

Section 19 makes provisions for the registration of 
these easement certificates and for the variation and 
cancellation of the certificates after they have been 
registered. In each instance, the total registration 
fee payable is $ZEl only. Production of the outstanding 
duplicate certificate of title is not necessary. 

A prerequisite is that the Crown has sold at least 
one of the affected Lots and that the position of the 
pipe line, right of way, or party-wall is shown with 
sufficient accuracy for Land Transfer purposes, sub- 
ject to this qualification : that the District Land 
Registrar cannot insist on the exact location of a pipe 
line being shown. It is also necessary to observe very 
closely the definition of owner in s. 11, such definition 
reading :-- 

“ Owner,” in relation to any land in respect of which there 
is registered an easement certificate issued under section 
twelve of this Act, means the person (including the Crown) 
for the time being entitled to the rack rent thereof or who 
would be so entitled if the land were let at a rack tent ; and 
does not include the Crown in any case where any agreement 
for sale or licence to occupy under section twenty-three or 
section twenty-four of the Finance Act 1950 is for the time 
being in force in respect of the land : 

This definition of “ owner ” appears necessary to 
get over the maxim, Nulli res sua servit. 

Those of us who at times have to draft grants of 
easements consequent upon a private subdivision will 
often wish that such a code of implied easements, as is 
contained in Part II of the Finance Act (No. 2) 1953, 
applied to our transactions, so as to lighten our labours 
and remove the ever-present danger of a gap being left 
in the easements intended to be created. 

Dissenting opinions are not in themsleves 
Dissent. objectionable. There are very good reasons 

why the Judges of our highest Courts should 
not always agree, Nor does their occasional disagree- 
ment show a bad state of uncertainty in the law. Cases 
calling for everyday application of everyday rules of law 
do not as a rule go to the highest Courts, nor, if they 
sometimes go there, do they evoke dissents. Reasons 
for dissent exist chiefly in two types of cases. In one 
the case is not governed by a settled rule of law clearly 
covering it. It must be decided by a process of judicial 
reasoning proceedings upon some applicable principle. 
But in order to do this choice must often be made from 
among two or more equally authoritative starting points 
drawn by analogy from past adjudications. Hence the 
decision will turn ultimately upon a comparative 
valuing of these starting points. In the other type of 
case, the Court has to find the meaning of a statute 
which expressly covers a whole field and must be applied 
to all cases within it. But unfortunately it frequently 
happens that a state of facts within that field arises of 

which the legislator did not think and for which he made 
no provision or no clear provision. 
is called for. 

Here again a valuing 
The Court must value the possible inter- 

pretations and reach a rule for the case in hand as the 
legislator should have done. The difficulty at bottom 
is that the law does not and cannot provide an absolute 
detailed criterion of values for these cases. Ultimately 
the process of valuing gets down to the conception one 
has of the ideal relation among men of the ideal of a 
civilized human society. There are to some extent 
generally received ideals of this sort ; to some extent 
so generally and authoritatively received as to be part 
of the law. But in the social and economic developments 
in the society of today these ideals are far from settled 
in their content and application. It cannot be expected 
that Judges will be agreed on all the novel questions of 
analogical reasoning for new states of fact and of inter- 
pretation of the huge output of legislation which come 
before them. (Roscoe Pound, Cacoethes Dissentiendi : 
The Heated Judicial Dissent, (1953) A.B.A.J. 794). 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

The Religiwr, Charitable. and Educational 
Trusts Acts, 1908.) 

* OUR ACTIVITIES: 
Presidmlt: 

THE MOST REV. R. H. OWEN, D.D. (I) Resident Hostels for Girls and a Transient 
Primate and Archbishop of 

New Zealand. 
Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
Headquarters and Training College: and Special Interest Groups. 
90 Richmond Road, Auckland, W.l. (3) Clubs where Girls obtain the fullest 

ACTIVITIES. appreciation of the joys of friendship and 

Church Evangelists trained. Mission Sisters and Evangel- service. 
Welfare Work in Military and ists provided. 

Ministry of Works Camps. Parochial Missions conducted 
Special Youth Work and * OUR AIM as an Internationai Fellowship 

Children’s Missions. 
Qualified Social Workers pro- 

vided. 
is to foster the Christian attitude to all 

Religious Instruction given 
in Schools. 

Work among the Maori. aspects of life. 

Church Literature printed Prison Work. 
and distributed. Orphanages staffed * OUR NEEDS: 

LEGACIES for Special or General Purposes may be safely 
entrusted to- 

THE CHURCH ARMY. 
FORM OF BEQUEST. 

“ I give to The Church Army in New Zealand Society, 
of 90 Richmond Road, Auckland, W.l. [here insert 
particulars] and I declare that the receipt of the Honorary 
Treasurer for the time being, or other proper Officer of 
The Church Army in New Zealand :ociety, shall be 
sufficient discharge for the same.” 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED L9.000 before the proposed 
New Building can be commenced. 

Ckneral Secretary, 
Y. W.C.A., 
5, Boulcott Street, 
Wellington. 

A worthy bequest for 

YOUTH WORK. . . 

THE 

Y.M.C.A. 
OBJECT : 

“ The Advancement of Christ’s 
Kingdom among 50~s and the Pro 
motion of Habits of Obedience, 
Reverence, Discipline, Self Respect, 
and all that tends towards a true 
Christian Ivfanliness.” 

THE ,Y,.M.C.A.‘s main object is to provide leadership 
tramlng for the boys and young men of to-day . . . the 

future leaders of to-morrow. This is made available to 
youth by a properly organ&d scheme which offers all. 
round physical and mental training . . which gives boys 

Founded in 1883-the first Youth Movement founded. 
Is International and Interdenominational. 

and young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 
New Zealand where it is now established. Plans are in 

The NINE YEAR PLAN for Boys . . . 
9-12 in the Juniors-The Life Boys. 

12-18 in the Senior---The Boys’ Brigade. 

A character building movement. 
hand to offer these facilities to new areas . . . but this 
can only be done as funds become available. A bequest 
to the Y M.C.A. will help to provide service for the youth 
of the Dominion and should be made to :- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

FORM OF BEQUEST: 

“I GIVE hND 5EQIJ5:a’fli unto tbe 50~s Urigade, New 
Zealand Dominion Couwil Incorporated, National Chambers, 
22 Custurnhouse Quay, Wellington, for the gaseral purpose of the 
Brigade, (here insert &tails of legacy UT bwuesl) and I direct that 
the receipt of the Secretary for the time being or the receipt of 
any other proper officer of the 5rigade shall be a good and 

114, THE TERRACE, WELLINGTON, or 

YOUR LOCAL YOUNG MEN’S CHBlSTIAN ASSOCIATION 

sufficient discharge for t.he came.” 

For intormation, writi to: 

GIFTS may also be marked for endowment purposes 
or general usa. 

TEE SECRETARY, 
P.O. Box 1408, WELLIUCTOB. 



OBJECTS : The principal objects of the NE. Federa- 
ton of Tuhercu osis Associations (Inc.) are a.8 follows: 

1. To establish and maintain in New Zealand a 
Federation of Associations and persons interested in 
the furtherance of a campaign against Tuberculosis. 

S. To provide supplementary assistance for the bmefit, 
omfort and welfttire of persons who are suffering or 

who h:;ve suffered from Tuberculosis and the de- 
pandants of such pcrsous. 

11. To provide and raise funds for the purposes of the 
Federation by subscriptions or by other means. 

4. To make s survey and acquire accurate lnforma- 
tion and knowledge of all matters affecting or con- 
ceming the existence and treatment of Tuberculosis. 

5. To secure co-owllustion between the public and 
the medical profession in the investigation and treat 
merit of Tuberculosis, and the after-care and welfare 
of persona who have suffered from the aaid disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members of the Law Society are invited to bring the wwk of the Federation before clients 
when drawing up wills and giving advice on bequests. Any further information will be 

gladly given on applicati0n to :- 
HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSlS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON c.1. 

Telephone 49-959. 

OBBIOEES AND EXEOUTIVE OOUNOIL 

President : Dr. Gordon Rich, Christchurch. Dr. G. Walker, Ney Plymth 

Executive : C. Mea&en (Chairman). WeUington. 
Council : Captain H. J. Qillmwe, Auckland 

& $. Qo%U, Watroa 

W. H. Master8 
3 

Dunedin 0;. ti. A. Priest 1 
Wanganui 

Dr. R. F. Wilson 
Dr. F. H. Mwrell, Wellington. 

L. E. Farthing, Timaru Hon. Treasurer : H. H. Miller, Wellington. 

Brian Anderson \ Christchurch Hon.Secretary : Miaa F. Morton Low, Wellington. 

Dr. I. G. Maclltiyre ) Hon. Solicitw : H. 1. Anderson, Wellington. 

Social Service Council of the 
Diocese of Christchurch. 

INCORPORATED BY ACT OB PARLIAMENT. 1952 

CHURCH HOUSE, 173 CASHEL STREET 
CHRISTCHURCH 

Warden : The Right Rev. A. K. WABBBN 
Bishop of Christchurch 

The Council was constituted by a Private Act which 
amalgamated St. Savionr’s Guild, The Anglican Society 
of the Friends of the Aged and St. Anne’s Guild. 

The Council’s present work is: 

1. Care of children in cottage homes. 

2. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex- 

panded as funds permit. 
Solicitors and trustees are advised that bequests may 

be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 

to meet the wishes of testators. 

“ I give and bequeath the sum of f to 

the Social Service Council of the Diocese of Christchurch 

for the general purposes of the Council.” 

LEPERS’ TRUST BOARD 
(Incorporated in New Zealand) 

115~ Sherborne Street, Christchurch. 

Patron: SIR RONALD GARVEY, K.C.M.G., 

Governor of Fiji. 

The work of Mr. P. J. Twomey. BI.B.E.--” the Lope? fdnn ” for 
fdakogai and the other Leprosavla of the South Paoiflc, bar boon 
known and appreolated for SO years. 

This is New Zealand’s own speoial oharitabls work on behalf Of 
IWXS. The Board assists all lepers and 8U institutions In the Island8 
aontiguoos to Now Zealand entirely irrsspeetlve of oolour. creed. Or 
nstionallty. 

We respeothlly request that yoo bring this deserving oh8dty to the 
notioe of your dientr. 

FORM OF BEQUEST 
I 

1 gave and bequeath to the Lepers’ T 

Street, 
(Inc.) wfw8e reg-egietered off&e & a ,,,d~~er~oa~ 

Chhtchurch, N. z., th 
sum of 

Upon Trmac. t 
‘.‘.“..’ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

o 
tf~ Board and I Declare tb the 

., apply for the general ‘&&~~~~f 

of the said 
merit in wing by the Secretary for t& time be+., 

L 
~howledge. 

ePe?+ be mffkient d’ & 
WC 

Trust Board (mm.) sm 
f-w of the Legacy. 
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DR. OLIVER WENDELL HOLMES. 
Reflections on Law and Lawyers by the Author-Father 

of Mr. Justice Holmes. 

By MALCOLM BUIST, LL.M. 

Only one whose mind has at some time been auto- 
graphed by the Law could say, “ Somewhere between 
the Sermon on the Mount and the teachings of Saint 
Augustine sin was made a transferable chattel.” 
An apt metaphor may indeed disclose one’s calling, 
and Oliver Wendell Holmes, M.D., showed thus in 
The Poet at the Breakfast Table the traces of the legal 
studies he followed before medicine claimed him as her 
own. 

It is a curious fact that in the fascinating “ Breakfast- 
Table ” trilogy the Law as such makes few appearances 
-fewer indeed than the lawyers, who are not often 
presented in words of approval-and that at first 
her absurdities, foibles, and weaknesses occupy almost 
the whole of the time she is brought before us, the 
unseen hearers to whom the pearls and husks of boarding- 
house conversations are reported. First, the Autocrat 
(1857), then the Professor (1860), and lastly the Poet 
(1872), speaks. It may be but a catch at a passing 
thought, but one wonders why, after the two earlier 
recorders have each given a mere page or two of re- 
flections upon things and persons legal, it should be 
left to the Poet to meet at this very table a representa- 
tive of a branch of the Law in the person of a certain 
Registrar of Deeds. Artistic fancy might say that 
this is proper, and that only a Poet would thus vest a 
function with the insignia of a dynasty. But let us try 
Holmes with the historical yardstick of his contemporary, 
Sir Henry Maine, to see whether some renewed link 
with the Law refreshed the hidden memories in his mind 

,and gave them creative force in his later literary life. 

The Encyclopedia gives us “ Dr. Holmes (1809-94),” 
and with him his son, better known to most of us as 
“Mr. Justice Oliver Wendell Holmes (1841-1935), of 
the Supreme Court of the United States, author of 
The Common Law. At the Harvard Law School, 
Holmes Jr. studied from 1864 to 1866, thereafter prac- 
tised, and in 1870 became editor of the American Law 
Review. This point calls attention to a correlation of 
dates : the Autocrat and the Professor have been 
introduced by Holmes, Sen., made their bow, and 
departed, before Holmes, Jr., has entered the Harvard 
Law School, and upon the latter’s entering the Brahmin 
caste (his father’s phrase, in another context) of legal 
literature, the living figures who attend the practice 
of the Law appear again in the father’s mind. What 
if Holmes, Sen., is now some 63 years of age ? Forty 
years is not a great span when age begins to glean 
youth’s memories. 

THE AUTOCRAT. 
Although the Autocrat reports the happening as a 

manuscript handed to him by the Professor, we have 
“ Parson Turell’s Legacy, Or, The President’s Old 
Arm-Chair ” as the former’s solitary mention of matters 
juristic-and that near the end of his year of contribu- 
tions. Moreover, the Professor is reported to have 
been still recovering from the pseudo-alcoholism of an 
anaesthetic when it was written. One does not feel 
the sting of this fact until after the poem is read. The 

story is unfortunately too long to give in full, but here 
is a kind of search or abstract, quoting the essential 
parts verbatim : 

Facts respecting an old arm-chair. 
At Cambridge. Is kept in the College them . . . 
Parson Turell bequeathed the same 
To a certain student,-Smith by name; 
These were the terms, as we are told : 
” Saide Smith saide Chairs to have and holde ; 
When he doth graduate, then to passe 
To ye oldest Youth in ye Senior Classe, 
On payment of” (naming a certain sum) 
“ By him to whom ye Chaire shall come ; 
He to ye oldest Senior next, 
And see forever” (thus runs the t&t)- 
“ But one Crown lesse than he gave to claimr, 
That being his Dobte for use of same.” 

It is a pity to break in with an aside, but to the ear 
trained in the conventional language of English con- 
veyancing, “ saide Smithe saide chaire ” recalls the 
syncopated effect of the omitted definite article by 
which one is put on guard when perusing documents 
from the great Republic. These little shibboleths mask 
wide differences in procedure. However, all went well 
until the “ equity ” had dropped to one crown, paid 
(for the sake of rhyme) by a certain Dunn. 

Dunn released the chair to Hall, 
And got by the bargain no crown at all. 

And now it passed to a second Brown, 
Who took it and likewise claimed a crown. 
When Brown conveyed it unto Ware, 
Having had one crown to make it fair, 
He paid him two orowns to take the Chair . . . 

Perhaps Ii conveyed ” was poetic licence. The years 
passed, and simple arithmetic took the damnosa hereditas 
up to the nine- and ten-score crowns (now paid in paper- 
money, inflated, but none the less a burden). 

Things grew quite too bad to bear. 
Paying such sums to get rid of the chair !  
But dead men’s fingers hold awful tight, 
And there was the will in black and white, 
Plain enough fcr a chi1.d to spell. 
What should be done no man could tell, 
For the chair was a kind of a nightmare curse 
And every season but made it worse. 

This was indeed Thellusson in reverse ! Perhaps the late 
Lord Hewart might have been able to do something 
with his weighty dictum : “ The exigencies of fact must 
be allowed to modify the conclusions of pure theory,” 
or words to that effect. However, 

As a last resort, to clear the doubt. 
They got old Governor Hancock out. 
The Governor came, with his Light-horse Troop 
And his mounted truck-men, all cock-a-hoop . . . 
So he rode wit,h all his band, 
Till the President met him, cap in hand. 
The Governor “ hefted ” the crowns, and said, 
“A will is a will, and the parson’s dead.” 
The Governor hefted the crowns. Said he, 
“ There is your p’nt. And here’s my fee. 
These are the terms you must fulfil. 
On such conditions I break the will !  ” 
The Governor mentioned what these should be. 
(Just wait a minute and then you’ll see.) 
The President prayed. Then all was still. 
And the Governor rose and broke the Will !  

Neither “ heft ” nor “ break the will ” has place in 
the late Sir Rowland Burrows’s Word2 ano? Phrase.9 
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Judicially Defined. But they sound in a earthy realism, 
like “ Every dog has his one bite.” “ Heft ” goes back 
iuto the Anglo-Saxon from which we take “ heave ” ; 

It is a past definite. The Governor, then, tested the 
weight of the bag of crowns. Apparently it had been 
decided, in a predecessor of the “ gold clause ” cases, 
that “ crowns ” were not satisfied by paper-money. 
“ Break the wiI1 ” recalls the testamenturn ruptum of 
classical Roman days, which, however, was an act of 
the testator. 
‘I break ” 

To-day we have legislative Acts to 
last wills and testaments, and it may well 

be that the Governor exercised not judicial or executive, 
but legislative, authority in this case. The poem was 
written in 1857, and speaks of the chair’s being “ old ” 
in ‘69, which cannot have been 1869. The indefatigable 
encyclopedia shows that the Cambridge spoken of in 
the opening lines of the poem ” is most famous as the 
seat of Harvard University (q.v.) founded as early as 
1636.” The opening lines were followed by, 

It was old in President Holyoke’s day 
(One of his boys, perhaps you know 
Died at LWW hundred, years ago.) 

We may be able to procure an affidavit from an expert 
in American history that there was a President Holyoke 
(of the College, that is), in or about the year 1669, 
i.e., before the Declaration of Independence of 1776, 
and that the powers of a Governor in those days would 
be very, very wide. Benjamin Franklin’s experiences 
might be quoted. But, 

About those conditions ? Well, now you go 
And do as I tell you, and then you’ll know. 
Once a year, on Commencement-day, 
If you’ll only take the pains to stav, 
You’ll see the President in the Chc&, 
Likewise the Governor sitting there. 

The draftsmanship here is not unexceptionable : some 
ambiguity reveals the ‘Prentice or rusty hand. Does 
“ there ” refer also to the Chair ‘2 However, 

The President rises ; both old and young 
May hear his speech in a foreign tongue, 
The meaning whereof, as lawyers swear, 
Is this : Can I keep this old arm-chair ? 
And then his Excellency bows, 
As much as to say that he allows. 
The Vice-Gub. next is called by name ; 

He bows like t’other, which means the same. 
And all the officers round ‘em bow, 
As much as to say that they allow. 
And a lot of parchments about the chair 
Are handed to witnesses then and there, 
And then the lawyers hold it clear 
That the chair is safe for another year. 

It appears that the Governor has substituted for the 
title of any trustees a recurring revesting in himself, 
of a notional character in practice, but kept alive by the 
fiction of an annual re-grant. This device may have 
ingeniously circumvented the Rule against Perpetui- 
ties-for Dr. Holmes possibly doubted whether the 
use of a chair by a student could be for the advancement 
of education and therefore of a charitable nature not 
caught by the Rule. If  this be so, it reflects great 
credit on his ingenuity. 

God bless you, Gentlemen 1 Learn to give 
Money to colleges while you live. 
Don’t be silly and think you’ll try 
To bot.her the colleges when you die, 
With codicil this, and codicil that, 
That Knowledge may starve while Law grows fat ; 
For there never was pitcher that wouldn’t spill, 
And there’s always a flaw in a donkey’s will. 

The last line is disrespectful to the Reverend the testator 
-but was not Dr. Holmes rather anti-ecclesiastical ?r 
His epilogue has been a homely moral, brought often 
enough to the notice of even the skilful conveyancer by 
judicial comments on the inevitable slip. It may be 
submitted that, as well as urging testators to make 
settlements during their lifetime rather than by will, 
he has impressed it upon them that elaborate trusts 
may require expensive interpretations, and that it is 
better to let the beneficiary have wide latitude rather 
than risk wasting the corpus in litigation. This is 
the insight of experience. 

And SO we leave the Autocrat of the Breakfast-Table, 
alert, refined, cultured, a man discerning the weak- 
nesses of the legal mind and skilful to jest at them 
with sincere irony born of inner acquaintance. Can it 
be that, like the Ephesians, he had “left his first 
love ” ? 

(To be concluded.) 

IRRESPONSIBILITIES. 

All kinds of scrips and scraps and oddments come my 
way. Here is a letter written by the plaintiff’s 
solicitors at the conclusion of a law suit acknowledging 
a cheque for the coats awarded against the defendant 
(whose Christian name, by the way, was Hannah). The 
parties, who were in different towns, found themselves 
at either end of a correspondence that began rather 
acidly, but, as settlement drew into sight, mellowed, 
and finally became quite cordial ; so, parodying 
Milton and shamelessly borrowing from C. S. Calverley 
(a bright soul, by the way, we don’t know as well as 
he deserves), rather unconventionally the solicitors 
wrote : 

Dear Sirs, 
Your letter with its welcome cheque 

(And with exchange withal !), which our receipt 
Doth gratefully acknowledge, marks the close 
(A most obnoxious journalistic phrase 
For which I vow I do apologize) 
And happy ending of a long-drawn feud. 

‘Twere vain t#o tell of lawsuits now forgot, 
Of hard and bitter words whose echoes now 
Are echoes only of a buried past. 

Ill wind it is whose envious breath to none 
Blows aught of good. So runs the honour’d adage 
Whose wisdom onoe again we do applaud ; 
For in each other though we’ve never met 
We’ve found a kindred and a kindly soul 
Thrice blest, possessing that all-saving gift 
A sense of humour, which like Charity 
Doth cloak a multitude of sins. 

Some day 
I hope we’ll meet ; whene’er and wheresoe’er 
That be “ on this or that side the Equator 
“ If I’ve not turned teetotaller then 
“ And have wherewith to pay the waiter, 
“ To thee I’ll raise the modest cup 
“ Ignite with thee the mild Havana, 
“ And we will waft, while liquoring up, 
“ Forgiveness to the wayward Hannah.” 

R. J. 
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BY SCRIBLEX. 

Asquith, L.J.-Lord Asquith of Bishopstone, who 
died suddenly in August last, had a dry wit. Earlier in 
the year, when counsel in the course of an argument 
before him in the Court ofAppeal observed, inillustrating 
a point, that Lord Simon had once said that he could 
never define a judgment but that he knew a judgment 
when he saw one, Lord Asquith intervened quietly : 
” I thought it was originally said of an elephant by 
Lord Morley. But the principle is the same.” He 
was regarded by many as the finest classical scholar in 
the profession : at Balliol, he obtained firsts in two 
classical schools, won the Craven, Eldon, Ireland, and 
Hertford scholarships-a wonderful achievement. Simon, 
in his Retrospect, relates the incident of his chief in the 
House of Commons (H. H. Asquith, later the first Lord 
of Oxford and Asquith) producing a telegram from the 
pocket of his coat in which his son (Cyril) announced 
that he had beeen awarded the only great classical prize, 
which neither Raymond (his elder brother, killed on 
the Somme) nor his father had ever won. The telegram 
ran : “ I have filled the lacuna in the family annals.” 
You could see, says Simon, from the Prime Minister’s 
expression that the achievement stirred him in a way 
that completely obliterated the political tension of the 
hour. The late Lord Justice contemplated making a 
trip to New Zealand on which he had heard much 
favourable comment from a life-long friend, the former 
Governor-General, Lord Bledisloe. 

The Value of a Wife.-In The Reason R’hg (1953, 
Constable, London) Cecil Woodham-Smith deals with 
the bitter enmity between the two generals in com- 
mand of the Cavalry at Balaclava, the Earl of Lucan 
and his brother-in-law, the Earl of Cardigan, and with 
the effect of this enmity and consequential muddlement 
upon the tragic blunder that Tennyson immortalized in 
his verses on the Light Brigade. Cardigan was a 
descendant of the famous Brudenell family, one of 
whom was, in 1823, the co-respondent in an action for 
damages (the first step in the long and cumbrous divorce 
process that then existed) brought by one Captain 
Johnstone. Lord Brudenell had eloped with the Cap- 
tain’s wife and they were living together at Versailles. 
He offered no defence and simply left it to his counsel 
to make a speech on his behalf unreservedly submitting 
to the jurisdiction of the Court. Lord Brudenell, said 
counsel, “ was a nobleman of the strictest honour, who 
insisted that not the slightest reflection was to be made, 
either upon the lady or upon the plaintiff in the case 
. . . his client would willingly submit to such damages 
as the jury might think fit to award . . . Whatever 
occurred between Mrs. Johnstone and Lord Brudenell 
did not occur until the lady had quitted her husband 
. . . Lord Brudenell could not be accused of having 
recourse to the arts of the seducer.” The jury awarded 
%X,000, and, immediately following the trial, Brudenell 
sent a message to Johnstone offering “ to give him 
satisfaction ” by fighting a duel with him for having 
run away with his wife. Johnstone burst out laughing 
in the messenger’s face. “ Tell Lord Brudenell,” he 
said, “ that he has already given me satisfaction : the 
satisfaction of having removed the most damned 
bad-tempered and extravagant bitch in the kingdom.” 

Time for Consideration.-It is reported that the Wai- 
pawa Hospital Board, which seven years ago placed 
an order with a Wellington firm for some engraving 
work that is still not completed, decided by resolution 
this month to send the firm a telegram as a reminder. 
This causes Scriblex to remember that he overheard a 
Napier counsel a short time ago declare that he had a 
perfect answer to anyone who charged him with delay 
in equity suits. “ I shall refer my detractor,” he said, 
“ to the observation of Lord Chancellor Eldon, in 
The Earl of Radnor v. Shafts, (1805) 11 Ves. 448, 455 ; 
32 E.R. 1160, when he remarked : ‘ Having had doubts 
upon this will for twenty years, there can be no use 
in taking more time to consider it.’ ” 

Mr. Justice Jackson.-The Nuremberg Trial is re- 
called by the recent death of Mr. Justice Robert H. 
Jackson, a member of the United States Supreme Court. 
His role there was as chief counsel for the American 
prosecution, and in his opening address he described 
the case as “ 
the peace 

the first trial in history for crimes against 
of the world.” It is high time, he said, 

that we act on the juridical principle that aggressive 
war-making is illegal and criminal ; and the very 
minimum legal consequence, in his opinion, of the treaties 
making aggressive wars illegal is to strip those who 
incite or wage them of every defence the law ever gave, 
and to leave war-makers subject to judgment by the 
usually accepted principles of the law of crimes. 

Solicitors and Clients.-Some worthwhile advice to 
young practitioners is to be found in “ Old Crusty 
Rumbold’s Letters to his Son ” contained in the 
Solicitors’ Journal. “ Some solicitors act,” he says, 
“ as sheep, with their clients as sheep dogs. This, I 
think, is due sometimes to inexperience, particularly 
in young solicitors, but more often to a natural anxiety 
to keep on good terms with the client ; the tendency 
is very marked in small practices where the loss of a 
valuable client may be disastrous ; it is also observable 
in large practices where the client is important enough 
or the solicitor is pusillanimous enough ; it is more or 
less endemic. Another cause of the phenomenon is 
bone idleness on the part of the solicitor. Another is 
a strong and dominant personality in the client. I 
would not weary you with a list of all the causes even 
if I knew them. I need only impress upon you that 
it is your business to advise your client ; however 
much you may learn from him, it is not his business 
to advise YOU.~’ There is, of course, a further type of 
client who neither wants to advise nor to be advised. 
What he requires is that his solicitor should bolster up 
his own bad decisions by, metaphorically, holding his 
hand ; and what he needs is a kick in the pants. 

Sobriety Test ?-In the hillbilly country in America 
where they drink whisky like water, in sunshine or in 
moonshine, the local tippler lay in the centre of the 
road. It was high noon and a torrid sun beat down 
on him. Someone called the doctor and the sheriff. 
“ He ain’t dead, is he, Dot Z ” asked the sheriff. “ No, 
I think he’s plain drunk.” A woman called from a 
nearby porch. “ He ain’t drunk, Dot. I jis’ seen one of 
his fingers move.” 
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THEIR LORDSHIPS CONSIDER. 
BY COLONUS. 

Defamation.--” There is no doubt that the public 
acts of a public man may lawfully be made the subject 
of fair comment or criticism, not only by the Press, 
but by all members of the public. But the distinction 
cannot be too clearly borne in mind between comment 
or criticism and allegations of fact, such as that dis- 
graceful acts have been committed, or discreditable 
language used. It is one thing to comment or criticize, 
even with severity, the acknowledged or proved acts 
of a public man, and quite another to assert that he has 
been guilty of particular acts of misconduct.” Lord 
Herschell, L.C., delivering the judgment of the Privy 
Council in Davis v. Xhepstone, (1886) 11 App. Cas. 
187, 190. 

Restitutio in Integrum.--” The assessment of the value 
of such a vessel at the time of loss, with her engage- 
ments, may seem to present an extremely complicated 
and speculative problem. But different considerations 
apply to the simple case of a ship sunk by collision 
when free from all engagements, either being laid up 
in port or being a seeking ship in ballast. though intended 
for employment, if it can be obtained, under charter or 
otherwise. In such a case the fair measure of damage 
will be simply the market value, on which will be cal- 
culated interest at and from the date of loss, to com- 
pensate for the delay in paying for the loss. But the 
contrasted cases of a tramp under charter or a seeking 
tramp do not exhaust all the possible problems in 
which must be sought an answer to the question what, 
is involved in the principle of restitutio in integrum. 
I have only here mentioned such cases as a step to con- 
sidering the problem in the present case. Many, varied, 
and complex are the types of vessels and the modes of 
employment in which their owners may use them. 
Hence the difficulties constantly felt in defining rules 
as to the measure of damages. I think it impossible 
to lay down any universal formula. A ship of war, 
a supply ship, a lightship, a dredger employed by a 
public authority, a passenger liner, a trawler, a cable 
ship, a tug boat (to take a few instances), all may raise 
quite different questions before their true value can be 
ascertained.” Lord Wright in Liesbosch, Dredger v. 
Edison, S.S. (Owners), [1933] AC. 449, 464. 

Pa.ssinq Qff a?zd Licence.-Early in 1928, the J. H. 
Coles P&pr&ary Limited (appellant) orally agreed 
with one J. F. Need (respondent) that the latter should 
take a shop and fit it up in the style used by the appel- 
lant, buy from the appellant, a complete stock of the 
goods usually sold in what were known as the Coles 
Stores, and obtain all future supplies from the appellant 
at cash prices plus five per cent. On the front of the 
shop which Need accordingly took at Northcote, 
Melbourne, while there was no indication that he was 
owner, there were painted at his own expense and in 
large lettering the words, “ J. H. Coles ” and “ 3d., 
6d., and 1s. J. H. Coles’ Store.” This was done with 
the appellant company’s knowledge and assent. Later, 
some purchase and supply difficulties arose, and were 
met by temporary measures. By June, 1930, however, 
when the company was in voluntary liquidation, Need 
was buying only about ten per cent. of his requirements 
from it. In December, 1930, the liquidator required 
Need to remove the company’s trade names from 
his premises and discontinue their use in his business. 
On his refusal, an injunction was sought. Lord Wright, 
by whom their Lordships delivered the judgment. of the 
Privy Council, said :- 

“ . . All the right that the respondent, ever 
had ‘in regard to the user of the appellant’s trade 
names was a revocable licence to use these names 
so long as the business arrangement continued between 
the appellant and the respondent. From these con- 
clusions it follows that prima facie the appellant is 
entitled on well-recognized principles to an order 
restraining the respondent from the unauthorized 
use of the appellant’s trade names after the licence 
was revoked, since the continuance thereafter of 
such user necessarily involves a passing off by the 
respondent of his business as being a business for the 
sale of the appellant’s goods and as being a business 
in which the appellant has at least an interest, and in 

this way there would be practised a deception of the 
public to the prejudice of the appellant’s business 
reputation and goodwill.” 

The case is J. H. Coles Proprietary Limited v. Need, 
[1934] A.C. 82, 87. 

CANTERBURY LAW SOCIETY. 
Golf and Cocktail Party. 

The Canterbury Law Society’s annual golf match for the received the cup from Mrs. Cottrell he was accorded musical 
Hunter Cup was played at Shirley Golf Links on October 19, honours by the large gathering, Mr. Cottrell thanked the officials 
in beautiful weather. The winner was Mr. G. C. Weston, 1 up ; of the Christchurch Golf Club for their co-operation. He also 
the runners-up being Messrs. N. S. Borrie and A. C. Fraser. thanked the wives of members for providing the floral decora- 

At the invitation of the President and Members of the Canter- tions, and the executive committee and Mr. Ivan D. Wood 

bury District Law Society, a larg, gathering of guests, members, (the secretary) for their sterling work. 

and friends enjoyed a very pleasant cocktail party held later in 
the afternoon in the Mayfield Lounge. 

Guests of honour who were invited included : The Hon. Mr. 

The guests were welcomed by the President (Mr. A. I. Cottrell) 
Justice Adams, Judge Archer and Mrs. Archer, Mr. F. F. Reid, 

and Mrs. Cottrell. A specially welcomed guest was Mr. P. R. 
S.M., and Mrs. Reid, Mr. Raymond Fernor, S.M., and Mrs. Ferner, 

Heydon, High Commissioner for Australia in New Zealand, 
Mr. Rex C. Abernethy, S.M., and Mrs. Abernethy, Mr. L. N. 

who was paying a short visit to Christchurch. 
Ritchie, S.M. and Mrs. Ritchie, Mr. E. A. Lee, S.M., and Mrs. 
Lee, Mr. and Mrs. W. E. Leicester, Superintendent and Mrs. D. 

At the party the winner of the Hunter Cup, Mr. G. C. Weston, 
was congratulated on his success by Mr. Cottrell, and as he 

Sugrue, Mesdames 0. T. J. Alpers, E. C. Levvey, H. P. Lawry, 
H. A. Young, E. D. Mosley, M. H. Godby, and Miss Y. Raaff. 


