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THE DEFAMATION ACT, 1954. 

VI.---THE I)EFESCE OF ” FAIR COMRIEST.” 

s 

ECTIOE 8 of the Dcfamatioil Act, 1954, is as 
follows : 

6. In an action for libel or slander iu respect qf 
wads comisting partly of allrgations of fact ad partly 

of expres8ioa qf opinion, CL &fence of ffl.ir cornrwnt 
shall not fa,il by rpasopl L&J that tlw truth of every 
allegation qf fact is 7Lot proved if the expression 0s 

opinion is fair colnm& haviny regard to such of the 
facts alleged or referred to in the words conylained of 
as are proved. 

This section reproduces s. 6 of the Defamation ,4ct, 
1952 (U.K.). 

The Porter Committee, on a gcncral consideration of 
the dcfence of “ fair comment,” made the following 
observations : 

It is iu relat,iou to tht: defencc of “ fair commclLt ” that 
the common criticism that the law of defamation 5 undul>~ 
technical appears to us to be based upon the firmest ground. 
That it should be a defenco in an action for libel that thr 
words complained of were “ fair comment upon a matter of 
public interest ” is an important practical safeguard of 
freedom of speech ; and it ir, in our Y iew, iu the public inter& 
that this defenco should be maintainecl in its original force. 

\Vhilo the defencc of “ justification ” is available in resp”t 
of both stat’ements of fact and uspressious of opinion, the 
defence of “ fair comment ” is available io respect of oxpres- 
sious of opiuion only. Tf “ justification ” is pleaded ill 
respectit) of expressions of opinion, tho defendant t&es upon 
himself the burden of satisf)-ing the tribunal. not mcrcl> 
that the expressions of opinion arc such as might be fairl:\r 
and honestl>- held, but that they arc correct. Thus, if It 
were statled of a politician ” S’s speech on the currelrt rituat)ion 
was a piece of political rhicanr~y,” tho defendant, if ho pleaded 
justification, would hare to satisfy the tribuual that the speech 
referred to was in fact a piece of chicane!y. But if “ fair com- 
men?,” is pleaded. the defendant is entItled to succeed if he 
satisfies the Court that the opinion which he expressed, 
although it map- be exaggerated, obstinate or prejudiced, 
was in fact honestly held by him. In the above example, 
the clofendant would thus only have to satisfv the tribunal 
that he himself honestly thought the speech to be a piece of 
chicanery, although the Court might itself ha1.o take11 a 
different view of the character of the speech referred to. 

To this rule, there is a minor exception whore the com- 
ment is not objective critkism but imputes corrupt, or dis- 
honourablo motives to t’ho plaint’iff. In such a case, il; is not 
sufficient for the defendant’ to establish that the comment 
W~WS~CS an opinion honcstl>- 1~~1~1 by him : he must shov 
that it waq also reasonably v-arranted by the facts. This 
exception does not appear to us to detract, from the general 
v&r of the defencc of “ fair comrncut.” It maintaius n just 
balance between liberty of speech and Iiccncc to defame. 

It, is extremely rare for defamatory matter to consist solely 
of expressions of opinion. Normally, where the defencc of 
fair comment should be available, the matter complained of 
connists partly of statements of fact, aucl par11>. of exprcasions 

of ovinion (i.0.. commoilt) based either upon those facts ulono 
or upon thoso facts in conjunction u-it11 other facts not 
Ilccesswrily cxprcssetl in the “subject matter complained of. 
111 this, which is the most common cast, we think it ic plain 
that’. provided the matters dealt’ with are of pu: Gc interest, 
the defendant ought to succeed in his defence if’ the gist or 
still:: of the facts- stated is tulle and the expression>: of o;$nion 
are fair comment iu the scnsc mentioned abox;?. i.c.. oliinions 
which are honestly held by the defendant. If. however. 
thrp imputc~ dishonourablo or corrupt motivcq to I hz plaintiff, 
th,- defenct should only be successful if the opinions cxpressetl 
are also reasonably- warranted 1~~. the fact?. 

The defcncc of “ fair comment ” has. howe\-cr. in the course 
of judicial decisions during the last) half-ccutur)-, suffered 
great,ly from what we may describe as over-refinement. It 
has been held that) comment, in order to bo “ fair comment,” 
must bo based upon facts truly stated---a proposition with 
which. if taken broadly, no one would quarrel. Hut, in practice, 
the rule has been applied with a continually growing rigidity, 
with the result, that, where the libel complained of consists in 
part of statements of fact atLtl iu part of expressions of opillio~~, 
the defeuco of “ fair commcut ” irra>r fail i>z li~inc if on0 
of the defamatory etalements of fact’ contained in tho alleged 
libel is incorrect in some minor and apparently unimportaut 
detail. 

The technical difficulties iu the way of a defendant desiring 
to rc!y upon this plea do not end here. It is not always easy 
to distinguish betwceu fact and comment.. A particular 
statement may bo regarded by some as fact, autl by others 
as commrnt. It is. of course, for the Judge to rule whether 
a particular statement is capable of being regarcled as fact, 
or not, but, subject to that ruling, the ultimate decision as to 
what is fact and what is comment lies with tho jury. This 
prcseuts an additioual element of uucertaint)y for a defendant 
relying upon the tlefencc of “ fair comment.” This aspect 
of the matter is, however, more closely bouncl up with ques- 
tions of pract.ice and procedure, with which we deal in a later 
section of our Report. For tho moment, we are concerned 
ouly with proposed chauges in the substantive law. 

Iu our view. the l)rimarx defect iu the existing substaut,‘rc 
law lies in the rigidit>- with which the rule is applied that the 
plea of “ fair ckmnellt ” must fail unless nil t,he defamatory 
facts coutained in the matter complained of and on which 
the cornrneut is based arc truly st,atcd. 80 long as the gist 
or sting of any defamatory facts stated is true, and the com- 
ment is “ fair ” ou the true facts, wc think t’hat the defenco 
ought to succeed. 

WC accordingly recommend an amendment of the existing 
law analogous to that which me have recommcndcd in re- 
lation to the dcfencc of “justification,” ilamelyl that a 
defenco of “ fair comment upon a matter of public mterest ” 
should be entitled to zlxceecl if (Q) the clefendant proves 
that so much of thv tlcthmat,ory statements of fact contained 
irl the allegod libv! is true as to justify t’he Court in thiulring 
that an>- rpmailling statcmcnt) whirl1 has not \KYW proved 
I o be true tloes not add materially to t)hc injury to the $&l- 
tiff’s rc’putation, alit1 (b) the (‘ourt is also of opinion that 
the facts upon whkh the comment is based arc matters of 
l’ublic intcrcst ancl the comment contained in tho alleged libel 
was honestly made by the clofendant. 

If the commcnt~ imputes corrupt or dishonourablo mtitives 
to the plaintiff, the defendant should be obliged to satisfy the 
(:ourt, as under the existing law, that the comment was not 
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only honestly made, but was also reasonably warranted b> 
the facts. 

THE PURPOSE OF THE SECTION. 

Bot’h ss. 7 and 8 of the Defamation Act, 1954, deal 
with those actions for defamation where the defence 
depends, in some way, on the truth of t’he matters 
alleged. That issue may arise in two different ways. 
Either the alleged defamation may consist of statements 
of fact which, the defence pleads, are true, or it may 
consist of expressions of opinion which, says the defence, 
are fair comment on true facts. Or indeed, as quite 
often happens, expressions of opinion and matters of 
fact may be inextricably involved with each other. 
In any event’, the onus of proving the truth of facts 
relied on rests upon the defendant : Reference may again 
be made to Gooch v. N.Z. Financial Times, Ltd. (No. Z), 
[1933] N.Z.L.R. 257, where that position actually 
arose. 

Here, however, a problem often arises : the facts 
may be Iargely but not wholly true. Defendants of graver 
years are often like Huckleberry Finn : “ There was 
things which he &retched, but mainly he told the truth,” 
In that case, other things being equal, the Judge was 
obliged to direct the jury to award damages to the 
plaintiff. These might, indeed, be only nominal ; 
but the question of cost’s, if not of honour, arose. And 
meanwhile, many impudent scamps, who had been 
properly chastised, recovered quite large sums from 
persons who had performed that public service. 

Both s. 7 and s. 8 seek to amend this posit’ion. The 
decision is left to the jury ; but in such a way that a 
merely t’echnical defamation which is devoid of actual 
sting does not entitle the undeserving litigant to recover 
even nominal damages. 

THE SECTION EXAMINED. 

It is a defence in an action for defamation that the 
words complained of were fair comment upon a matter 
of public interest. This defence is available only in 
respect of expressions of opinion and, when it is appli- 
cable, imposes a far lighter burden upon the defendant 
in respect of the defamatory words than a defence of 
truth or justification. It is, however, very seldom 
Ohat defamatory matter consists solely of expression of 
opinion, Usually, the matter complained of consists 
partly of statement of fact and partly of expression of 
opinion, i.e., comment upon those facts, or upon those 
facts and other facts, not necessarily expressed or 
referred to in the subject-matter complained of. 

The general rule applicable to this defence is that 
in order to be “ fair comment,” the comment must be 
based upon t’rue facts. No one would question t)his 
salutary general principle. It often happened, how- 
ever, that the defendant, tjhough he could provide a 
substantial basis of fact on which to rest the opinions 
expressed, could not prove the truth of each and every 
allegation of fact offered in the publication : Gooch v. 
N.Z. Financial Times, Ltd. (No. 2) (supa). In that 
event, however, though t,he allegation of fact not proved 
was a relatively trivial matter, while those which were 
proved fully justified t’he opinion expressed, the defence 
of “ fair comment ” often failed. In the recent case of 
Kemsley v. Foot, [1951] 2 K.B. 34 ; [1952] A.C. 345, it 
was held that, where the defendant based his comment 
upon facts not expressed in the subject-matter com- 
plained of, a,nd gave particulars in his pleading of the 

facts upon which the comment was based, it was not 
necessary, in order that the defence should succeed, for 
every one of the facts alleged to be proved. If the jury 
found certain of the facts proved, and considered that, 
the opinions expressed were “ fair comment ” upon 
those facts, the defence would not fail merely because 
the defendants had not proved many other fact,s set 
out in their pleading as a basis of their comment. 

Section 8 brings t’he law, in cases where the facts 
upon which the opinion is based are set out in the subject- 
matter complained of, into line with the principle laid 
down in Kemsley v. Foot in those cases where the facts 
relied upon first appear in the particulars of defence. 
If the defendant in an action for defamation in respect 
of words consisting partly of allegations of fact and 
partly of expression of opinion proves facts which 
support his expression of opinion as ‘( fair comment,” 
he will succeed in that defence, although he has failed 
to prove other allegations contained in t’he same state- 
ment . Thus, in the future, it will make no difference 
whether the facts upon which comment is based are 
contained in the offending subject-matter or elsewhere : 
the only question will be whether the comment is “ fair 
comment ” on the fact’s found proved at the trial. 
Fears were expressed that the provisions of this sect,ion 
could be misused so as to encourage reckless mis- 
statement of fact, but juries’ power to have regard to 
these unproven allegat’ions in assessing the defendant’s 
good faith should prove an ample safeguard. More- 
over, if the allegations of fact which the defendant has 
failed to prove are in themselves defamatory, then they 
are in themselves actionable. However, in such a 
case, s. 7 might well apply. 

Section 8 applies the same reasoning to the defence 
of fair comment ; it lays down that “ in an action for 
libel or slander in respect of words consist’ing partly of 
allegations of fact and partly of expressions of opinion 
a defence of fair comment shall not fail by reason only 
that the truth of every allegation of fact is not proved 
if the expression of opinion is fair comment having 
regard to such of the facts alleged or referred to in the 
words complained of as are proved.” 

The practice hitherto has been to hold with one excep- 
tion, which is referred to later, that the plea of fair 
comment failed if any of the facts were falsely stated 
for “ if the facts as a comment upon which the publica- 
tion is sought to be excused do not exist, the plea fails,” 
and “ the comment must not’ mis-state facts because a 
comment cannot be fair which is built upon facts which 
are not truly stated.” It is submitted that all that 
this section does is t’o apply to the defence of fair com- 
ment the same principle as is now to affect the plea of 
justification. The result will be that the Court will be 
entitled to find for the defendant where the defamation is : 
“ he is a menace to society because he has a record of 
arson, fraud, and careless driving,” and, there is proof 
of many convictions for arson and fraud, but none for 
careless driving. But the matt’er is still one for the 
decision of the Court, which must not necessarily find 
for the plaintiff but may do so if it so desires, and, 
in cases of justification, juries in the future will have to 
be asked whether in their view t’he falsity of such and 
such a charge, if not proved to be true, materially 
injures the plaintiff’s reputation having regard t’o the 
truth of the remaining charges if proved to be true. 

These provisions are obviously fair and desirable 
and, although they help defendants, it must not be 
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thought that the changes in the law have been entirely 
in t’hat direction. In the old days, particulars of the 
rolled-up plea, which had been held by the House of 
Lords bo be a plea of fair comment only, would not be 
ordered so that the unfortunate plainbiff had no idea 
which of t’he words complained of he was to meet as 
expressions of opinion and which as allegations of fact. 
Now at lea,st he knows where he is, for in England, 
R.S.C., 0. 19, r. 22A embodies the recommendations 
of the Porter Committee and provides that where in an 
action for libel or slander the defendant alleges that in 
so far as the words complained of consist of statements 
of fact they are true in subst’ance and in fact, and in so 
far as they consist of expressions of opinion they are 
fair comment on a matter of public interest, or pleads 
to the like effect, he shall give particulars stating which 
of the words complained of he alleges are st)atements of 
fact and of the facts and matters he relies on in support 
of the allegation t.hat the words are true. 

We await the Rules Committee’s inclusion of a similar 
rule in the Code of Civil Procedure. 

The exception to the general rule that fair comment’ 
must be founded on facts truly stated was that stated 
by Phillimore, J., in ,Uangena v. Wright, [1909] 2 K.B. 
968, and followed by MacNaghten, J., in an unreported 
case in 1937. This exception is again founded on 
common sense and presumably still survives,. It was 
expressed in the first-named case, at p. 976, as follows : 

If by some unfortunate error a vote in Parliament 
recites or a Judge in giving the reasons of his judgment 
states that which is derogatory to some person and the 
charge is mistaken and ill-founded and a newspaper 
reports such vote or judgment and proceeds in another 
part of its issue to comment on the character of the person 
affected in terms which would be fair if the charge were 
well founded, the newspaper which so reports and co&menk 
should be entitled to the protection of fair comment. 

VII.-THE DEFENCE OF “ QUALIFIED PRIVILEGE.” 

Section 7 of the Defamation Act, 1954, is an im- 
portant section, as it greatly extends the stat’utory 
defence of qualified privilege conferred on certain 
newspaper reports : see s. 4 of the Law of Libel Act, 
1888 (Gt. Brit.), and s. 2 of the Law of Libel Amend- 
ment Act, 1910 (N.Z.) (now repealed and, wit)h s. 3 of 
that statute replaced by s. 17 of the new statute, now 
under consideration). The new sect’ion is as follows : 

17. (1) Su,bject to the provisions of this section, the 
publication of any such report or other matter as is 
mentioned in the First Schedule to this Act shall be 
privileged in any civil or criminal proceeding unless the 
publication is proved to be made with malice. 

(2) In a.n action for defamation in respect of the 
publica,tion in a newspaper, or as part of any programme 
or service provided by means of a broadcating station, 
of any such report 01’ matter as is mentioned in Part II 
of the First Schedule to this Act, the provisions of this 
section shall not be a defence if it is proved that the 
defendant has been requested by the plaintiff to publish 
in the manner in which the original publication was 
made a reasonable letter or sta,tement by way of explana- 
tion or contradiction, and has refused or neglected to 
do so, or has done so in a manner not adequate or not 
reasonable having regard to all the circumstincea. 

(3) Nothing in this section shall be construed as 
protecting the publicution- 

(a) Of any report OP other matter the publication of 
which is prohibited by law, or by any lawful 
order, in New Zealand or in the other territory 
(if any) in which the subject-matter of the re- 
port or other matter arqse : 

(6) Of any such report or other matter as is men- 
tioned in Part II of the First Schedu,le to 
this Act unless it is of public concern and the 
publication of it is for the public benefit. 

(4) Nothing in this section shall be construed as 
limiting or a,bridging any privilege subsisting (other- 
wise than by virtzce of section two of the Law of Libel 
Amendment Act 1910) immediately before the com- 
mencement of this Act. 

[This section substantially reproduces s. 7 of the 
Defamation Act, 1952 (U.K..), the differences in 
language being due mainly to the assimilation of 
libel and slander in t,he term “ defamation ” in s. 4 
(1) of the new Act.] 

The terms “ newspaper ” and “ broadcasting sta- 
tion,” as used in s. 17, ire defined in s. 2 (1) as 
follows : 
“ Broadcasting station ” means any station operated 

by the Minister under the Broadcasting Act 1936 
or licensed as a broadcasting station under the 
Post and Telegraph Act 1928 : 

” Newspaper ” means any paper containing public 
news or observations thereon, or consisting wholly 
or mainly of advertisements, which is printed for 
sale and is published, in New Zealand or else- 
where, periodically at intervals not exceeding three 
months . 

References to words shall be construed as including 
references to pictures, visual images, gestures, and 
other methods of signifying meaning. 

[Cf. Ss. 7 (5), 9 (2) (3), and 16 (1) (2) of the Defamation 
Act’, 1952 (U.K.)]. 

In its Report., the Porter Committee on Defamation 
did not recommend any extension of the categories of 
cases in which “ absolute privilege ” subsists. The 
defence of “ absolute privilege ” which is not liable to 
be defeated by proof that the defendant in publishing 
the defamatory matter compIained of was actuated by 
malice, is ava’ilable only in a strictly limited number 
of cases in connection mainly with Parliament,ary and 
judicial proceedings. The actual statements made in 
the course of such proceedings are absolutely privileged, 
but the reports of such proceedings are not, except in 
the case of reports published by order of eit,her House 
of Parliament and in the case of fair and accurate 
reports of judicial proceedings published contempo- 
raneously in a newspaper. With the exceptions 
mentioned above, reports of such proceedings are the 
subject of qualified privilege, i.e., the defence is liable 
to be defeated by actual malice on the part of the 
defendant. 

It did not appear to the Porter Committee that any 
extension of the cat.egories of cases in which “ absolute 
privilege ” subsists would be justified, and the evidence 
tendered to it had not disclosed any representative 
body of opinion in favour of such extension. 

The Porter Committee, however, made this observa- 
tion, which is applicable to New Zealand conditions : 

There is one aspect of the matter to which, however, we 
ooneider that attention should be drawn. Absolut(e privilege, 
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in addition to attaching to statements made in the course of 
judicial proceedings before the ordinary Courts of Justice, 
also attaches to slatement,s made in the course of proreedings 
before such other triburlals as have attributes similar t,o the 
at’trihutrs of Courts of .Just ice, when such tribunals are acting 
in a mamler similar to that in which Courts of Justice act 
but’ not othrrwise. The creation in growing numbers of ad- 
ministrat iyc tribmlals tends to blur the tlistinction between 
Ihoar tribunals which ha\,,, attributes similar to those of 
Courts of <Justice and follow principles similar to those upon 
which Court)s of Justice act, and those tribunals whose funo- 
tions are primarily administrative. We respectfully draw 
att’ention to the import,ancr. when fresh trihunals are set up 
by Act) of Parliament, of &filling their functions and methods 
of procedure with sufficient particularit,v so as to indicate 
clearly whether they are performing judicial or administrative 
functions, and thus make it easier to d&ermine whether the 
privilege is absolute or not. WC SW no reason why tho Acts 
creating them should not’ deal spccifitally with this matter. 

In dealing with the defence of ” qualified privilege,” 
the Porter Committee discussed the existing posit’ion 
under the statute-law of the United Kingdom, and 
made certain recommendations which have been 
adopted in the terms of s. 17 (above) and in t’he First 
Schedule to the Defamation Act, JR64 (N.Z.), as in t,ho 
United Kingdom statute. The Committee said : 

The defence of “ qualified privilege ” which is liable to bc 
defeated by proof that) the tlefendant in publishing tho 
defamatory matter complained of was actuated by malice, 
exists partly at common law and partly as a result of statutory 
provisions. 

Speaking very broadly “ qudificd privilege ” at common 
law exists wherover the person publishing the defamatory 
statement, (whether libel or slander) is under a duty to, or 
has an interest, in, publishing it, and each person to whom it 
is published has a corresponding duty or interest in recriving 
it,. In the ~OUPSC of the evidence submitted to us, little or no 
criticism has been directed towards this branch of the law of 
clefamat’ion---whichlieh is of \-it al everyds~- importance to all 
members of the community-and we do l\ot recommend any 
change. 

“ Qualified Privilege ” as a creation of Statute exists by 
virtue of Section 3 of the Parliamentary Papers Act’, 1840,* 
and the Law of Libel Xmendmcnt Act, 1888.t Section 3 
of the Act of 1X40,* which extends its protection to all mem- 
bers of the public a.nd is not, limited to ” newspapers ” deals 
primarily With Parliamentary proceedings and Parliamentar)- 
p&prS. It apprars to work satisfactorily in practice ; it has 
not bern the subject of any criticism in the evidence tendcretl 
to us, and we do not recommend any alteration. 

The Law of Libel Amendment Act, 1888,t applies only to 
“ newspapers ” as defined in that Act), and has been tho 
subject of a considerable amount of comment and criticism. 
The criticism, however, has b&m directed not to the actual 
operation of the Act ill those cases to which it applies, but t)o 
its limitations. The consensus of opinion is that the principles 
and procedure laid down are sat’isfactory. All the proposals 
which have been made relate to au extension of the pro- 
visions of the Act to classes of periodicals and to categories of 
reports whirh do not at present fall wit,hin its scold. . . 

After sta.ting the nature of newspaper reports entitled 
to qualified privilege in the United Kingdom when the 
Committee sat, substantially the same as in Kew Zealand, 
the Report continued : 

The list of reports entitled to privilege which has been set 
out above reflects t,he mat,ters which were of interest to thr 
public at the close of t’he Nineteenth Century when the Law of 
Libel Amendment Act, 1888, was passed. It has been urged 
upon us on behalf of the Press that changes in social and 
administrative conditions since that date, and the increasing 
interest in foreign affairs, have rendered inadequate the 
cat)egories of reports entitled to privilege, and that the time 
is now ripe for a considerable extension. 

*Parliamentary Pnpsrs Act, 1840 (Gt. Brit.), reproduced in 
s. 254 of the Legislature Act, 1908 (now extended and re- 
enacted as s. 18 of the Defamation Act’, 1952). 

t Cf. s. 2 of t’he Law of Libel Amendment Act, 1910 (N.Z.). 

Wr agree with .this suggestion. Moreorer, we consider 
that, the right to the insertion of a statement in contradicti& 
or explanation-which corresponds to. t.he droit de re,porrse’ 
existing under many Cont,inental systems of law-is one 
which, though valuable in the case of reports of meetings 
of a 1oca.l or limited character. is unsuit,ablo and liable to abuse 
in the case of reports of such bodies as the Fnitrd Sstions 
or a foreign Parliament. 

Had not t,hz l)raotical clifficuhies proved insuperable, we 
should have desired to add to the list of roport)s entitled to 
qualified privilege, reports of proceedings in some foreign 
courts. But the legal systems of the different countries of t,he 
world vary considerably and drastic changes in the character 
of thrir judicial tribunals may occur with little previous 
warning. Legal prorcodings may bo ot a polit,ical character, 
and may tnko place ‘in ct?~enlic~. \Yc have found it impossible 
to put forwarcl nnr’ criterion of general application which could 
be adopt,ecl to lim’it and definr such foreign courts as ma,intain 
R standard of justice and a method of procedure which would 
jus:ify our rocommcnding thet reports of their proreedinps 
shouk\ hi: rntitled to qualified privilege without, any droit de 
~eponsa on the part) of the person defamed. Equally, we 
feel that it, would be objectionable to grant a droit de reponse 
in such cases since, in effect, this could lead to a ” m-trial ” 
of foreign legal proceedings in an English newspapor upon 
necessarily inadequate material and without any of the safe- 
guards which legal proceedings should ensure. We have 
accordingly felt reluctantly compelled to omit reports of 
foreign legal proceedings from our recommendations for the 
extension of tbc classes of reports nnt,itled to qualified pririlegr. 

We recommend that the classes of reports subject to 
qualified privilege should be extended, and that they should 
be re-classified into two categories, namely, those in which 
there should be no obligation upon the newspaper to publish 
at the request of the person defamed, a letter or statement 
in contradiction or explanation, and those in which this droit 
de repor~e should be a condition to be fulfilled hy a newspa.per 
relying on the &fence of qualified privilege. 

(A) The reports which, in our view, should bo entitled to 
qualified privilege without placing upon the newspaper the 
obligation to ineert, at the request of the plaintiff, any letter 
or statement by way of explanation or rontradict’ion, are the 
following :--- 

(n) Any fair and accurat,c reports of any debate or 
proceedings in public- 

(i) of a houso of any lcgisla~tucc in the Brit,ish Common- 
wealth and Empire ; 

(ii) of any body which is part of the legislature of a 
foreign Sorercign State or any federal mlit of such 
Sovereign State, or of any body duly appointed by the 
legislature or executive of such Sovereign State to hold 
a public inquiry on a matter of public importance ; 

(b) Any fair and accurate reports of the proceedings 
held in public of any international body of which the Gorern- 
ment of the United Kingdom is a member or to which it 
sends a reprcsent,atire, or of any CommiMec or Sub-Com- 
mittee of any such body ; 

(c) Any fair and accurate rooport of the proceedings 
held in public of any international Court ; 

(d) Any fair and accurate report of the proceedings of 
any Court exercising jurisdiction over the wholo territory 
of a member of the British Commonwealth or of any federal 
unit therein and of tho High Court of a Colony ; 

(e) Any fair and accurate copy of or extract from- 
(i) any register kopt pursuant to Statute and which 

the public are entitled to inspect ; or 
(ii) any document which is, by law, required to be 

open to public inspection ; 
(f) any notine or advertisement published py or on the 

authority of a Judge or Master bf the High Court of 
*Justice. 
(B) The reports which, in our view. should bc entitled to 

qualified privilege. but only upon the cotdit,ion that the 
defendant, if requested by the plaintiff, shall insert in the 
newspaper in which the report or other publication appeared, 
a reasonable letter or statement by way of explanation or con- 
tradiction of such Report, arc :- 

(u) Any fair and accurate report of the findings or 
decision of any Association as hereinafter defined in re- 
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Give, them the gift choose themselves 

EVERY TEENAGER WANTS A TYPEWRITER 

The instinct for self expression in the 
young is strong. . . and there is no 
more gratifying way of satisfying 
it than on your own tyypewriter. , 
What finer gift can you give 1 
your son than hours of in- C; 
Snite pleasure and a skill k&cqB 
which will last him all his life? 

Only E5 deposit and E2-0-0 monthly for twelve -- 
months will buy the world’s finest portable. Compact, vg& ~ 

The difference in pay between the 
office girl who can type and the one 
who can’t is frequently several 
pounds per week. There is no finer 
asset for a young job seeker than the 
ability to type . . . and no better place 
to practice thaa in her own home. 

precision built - perfect for schoolteachers, home 
typists, professional men, students and writers. Your 
old machine will be accepted in part payment. Cash +j!$ “GOOD COMPANION” 
price jE32-IO-O. De Luxe Model &38-10-o. Each 
typewriter bears the famous Imperial guarantee. 

yg 

i 5’ Portable Typewriter 
-YI~I=1D~-~111~1~1111*1111~1-- 

[ ARMSTRONG. & SPRINGHALL LTD. 
Brunnshes andfAgents throughout New Zealand. 

1 
I Wellington, Auckland, Christchurch, Dunedin, Whangarei, Hamilton, New _ Plymouth, Wanganpf, 

Palmerston North, Masterton, Nelson, Timaru, Invercargill, Suva. 
IP4.4 I 
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Bcx 1616, Wellington 

TOTAL ASSETS 
APPROX. WO,OOO 

CONFIDENCE 
INDUSTRY and TRADE 

LEGAL ANNOUNCEMENTS. 

Continued from cow i. 

THE NATIONAL BANK R. G. BRICKELL. 

OF NEW ZEALAND LIMlTED 
R. G. BRICKELL, M.I.C.E., M.S.I.N.Z., 
M.I.Struct. E.,M.N.Z.I.E., Chartered and 
Registered Civil and Structural Engineer, 
Registered Surveyor. 

Estnblished- 1872 
Colzszllting i,b : Foundations and Earth- 
work problems ; Highways ; Drainage 
and Water Supply ; Land Subdivision 
and Development. 
Office address : 
Bay. 

20 Kotari Road, Days 
Tel. Eastbourne 122~. 

By appointment at : Paragon Chambers, 
or. Lambton Quay and Kelburn Ave., 

WELLINGTON, 46-627. 

f O?" 
THE 

LEGAL PRINTING AUCKLAND pug@& ,er IUi / 
-OF EVERY DESCRIPTION- SAILORS’ 

@ 
%I &@ 

HOME 
Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

- -.- 

COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 
0 Samaritan Fund 

0 Rebuilding Fund 
Enquiries mmk~ wei!cmzd : 

L. T. WATKINS LTD. 
Manczgement : Mr. & Mrs. H. L. Dyer, 

‘Phone - 41-289, 
Cnr. Albert & Sturdee Streets, 

176. I86 Cuba St., Wellington. 

TELEPHONE 55.123 (3 lines) 

AUCKLAND. 

Secretary : AIan Thomson, B.Com., J.P., 
AUCKLAND. 

‘Phone - 41-934. 
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letion to any member of the Association over which it 
exercises control. . . . 

newspaper reporters were denied admission. 

(b) AI);\. fair and accurate report of the proceedings at In our next issue, we shall conclude our consideration 
a publir I neeting, namely, a meeting bona fide and lawfully 
held for a lawful purpose and for the furtherance of dis- 

of s. 17, with special rcfercnce to its applicat8ion to 

cussions on any matter of public concern, whether the 
statements to which absolute pril iicgt; is given, and to 

admission thereto be general or restricted ; those which have qualified privilege-namely, state- 
(c) Any fair and accurat’e report of the proceedings at ments subject, in the case of a newspaper or a broad- 

a meeting not being a meeting to which both public and casting station, to explanation or contradiction. 

SUMMARY OF RECENT LAW. 
COPYRIGHT. 

ilssig~ltlent--l’(lt,ficll -tsnign,ne~Lt--ill~t/~O/. cqreeiray to grunt lo 
Plnintiff.s o.uA~~sicc right to p&t and pblish Original Work iri, 
Volume Porm-~Pllblicntion. b?! Defendants oj Sww Work in ll~erkl!y 
,~ngn~~ne-InfiingemerL1--llaght qf plaintiffs to SI(C alone. BY 
an agrcoment in writing, dated April 16, 1931, and made between 
an author, of the one part’, and the plaintiffs of tho ot,her part, 
the author ngreecl t,o grant to Lhe plaintiffs, their successors 
and assigns “ the exclusive right to print and publish an original 
work, or any part or abridgment thereof, provisionally entitled 
‘ A Mouse is Born ’ in volume form “, during the legal term of 
unrestricted copyright throughout a specified area which included 
Australia. The defendants, without the plaintiffs’ consent, 
published substautiallv the same work in the issue of ” The 
‘ustraliaii Women’s \i’eekly ” dated Jul\- 2, 1!)312. The publica- 
tion consisted of a number of sheets of paper fastened together 
in a paper cover on which the name of tho work appeared. Ill 
an action for damages for breach of copyright, Held : (i) the 
publication of the work by the defendants was “ in volume 
form ” within the meaning of the agreement of April 16, 1961: 
and was an infriugomont of t,ho rights conferred on tho plaintiffs 
by the agreement. (ii) the pla’ t’ff m 1 s were ent,itled, under the 
Copyright Act, 1911, s. 5 (3), to bring the action wit’hout joining 
the author, because, on the true construction of the agreement, 
there was a partial assignment of the cop>-right by the author 
to the plaintiffs under s. 5 (2) of the Act ; and, accordingI>-, 
the plaintiffs were entitled to damages. ~lonatitun C’crpe, Ltd. 
v. Clomolidatcd Press, Ltd., [I9541 3 All E.H. 254 (Q.B.D.). 

DIVORCE AND MATRIMONIAL CAUSES. 
Crueltl/-C’ri,,rinrtl C’on.duct& -Hushnnd’s Co~~cictions for Crime 

-4mtif;ubZe Rommstrames h!/ IFif+ I’q’ust Rcsewtmmt b!/ 
Husband--fniur!, to Wije’s Hecdlh. The parties were married 
in 1934 and there wore no children of the marriage. On Januaq 
16, 1939, the husbancl was convicted of fraudulently converting 
a cheque and was placed on prohat,ion. In about March, 1939, 
the husband was adjudicated banluupt. On Jull- 1, 1941, the 
husband \vas convicted of larccnv as a bailee of furniture and 
sentenced to six months’ impr$onment. On the husband’s 
release from prison the wife told him she coulcl not go back to 
him, and when they met one evening in tbc street’ he told heI 
that she would not get away from him, put his hands rouncl 
her throat, shook her, and then followed her to her mother’s 
110usc. The wife called for the police and t’hc husband left. 
In 1942 tho wife agreed to the husband’s request for a recon- 
ciliation on condition that hc ” turned orer a new leaf.” In 
1947 the husband was convicted of larceny of a fihn projector 
but the conviction was quashed on appeal. In June, 1949, 
at the husband’s instigation. he being still an undischargecl 
bankrupt, the wife opened a baukiug account in her own name 
at the bank of which her employer was a customer. She paid in 
money which the husband gave her and withdrew money as in- 
structecl b:- him. On July 17, 1951, the husband was eon- 
viuted at the Central C’rimiuel Court of obtaining monev by false 
pretenccs and sentenced to thrco and a half years’ imprisonment. 
At least tine sum paid into the banking account was shown at 
t,he trial to have been fraudulently obtained by the husband. 
The police questioned the wife, but came to the conclusion 
that she had taken no part, ill the husband’s fraudulent trans- 
actions. While the husband was iu prison the wife receix-ccl 
numerous telephone ~11s from persons who stated that the 
husband had told them that’ she was receiving money on his, 
the husband’s, behalf, out of which their debts would be satis- 
f ied. The husband did lrot deny to the wife the falsity- of the 
stateruent,s which he had made to these persons, and mere13 
told her not, to worry. The: wife visited oud xv-rote bo the hus- 
band while he was in prison. The letters were at first affection- 
ate but in April, 1952, she blamed the husband for her bad 
st,ate of health and in July, 1958, she made it clear that sho 
would not return to him because she could not face any mono 

trouble. In about, August. 1952, she ceaucd to visit him in 
prison and early in 1953 told him that, she was considering a 
dirorce. The husband thereupon wrote several bitter and re- 
sentful letters to the wife. The wife petitioned for divorce 
on the ground that the husband had treated her with cruelty. 
Held, the husband was guilt-y of cruelty by reason of the follow- 
ing circumstances, viz., his activitirs since the marriage which 
resulted in his being thrice convicted for crime. the wife’s justi- 
f iable remonstrances in 1941 and his unjust resent’ment t)hen and 
subsequent,ly, his failure to keep his promise to reform, and tho 
iujury to her health in 1951 and 1952 as the result of his con- 
duct ; he was to be held responsible for the consequences of his 
actions 011 the wife’s well-being, and. arcordinglr, she would 
be granted a clecree nisi. Observations of Den&g, L.J., in 
ll~estcdl r. Westall (1949) (iR T.L.R. 337, applied.) H*oollard v. 
ll’ooll~trd. [19541 3 All EX. 351 (P.D.A.). 

.Jmlkicd Sqmrution-- Poznrr of Vourt to rict wide decree of 
Judicial Sepwntion and discharge Alincon,u Order on resump&n 
qf Cohabitation-What cmozcntu to Resumptions of (‘ohnbitatio~t. 
The Court hay power to set aside a decree of judic‘al separation 
and discharge an order for alimony madc pursuant to such 
decree, upon a resumption of cohabitation by t,he parties. 
Casual acts of intercourse without any mutual intention of re- 
establishing the matrimonial relationship do not constitute a 
resumption of cohabitation. ~~~Mw~~ \-. ,tfzrs.re!l, r 19541 V.L.R. 
381. 

ESTOPPEL. 
Aasi&metifor Benejit of d’reditors--Creditors’ Meetiny Agree&g 

to Assig?Llnent-Ilepresentatice rlected cm uctiag us J!letnber of 
Comtdee assisting Assiynec~~-(lrcflitor hter refu&g to S&p 
Deed executed $” ,, f’;ye A%,jority oj C’reditow-Dqbtor doing 
cdl required II , wathn SrranilctrLeRt-Credator suing 
Dcbto, and clcriv~‘i/~~/ E’uU dmofmt ?f Debt---(;‘reditor Estopped 
from obtuiaing Jdgmeat. On December 1, 1953, a 
moating of the defendant’s creditors was held at which twenty- 
three creditors, including It., a director of the plaintiff company, 
were present or represented. The meeting passed a motion, 
with no dissentient vote, that the defendant’s estate be assigned. 
R. accepted nomination for, and election to a committee of 
three “ to work with the assignee.” A deed of assignment w&s 
signed by the defendant and by a large majority of the creditors, 
but the plaintiff company refused to sign it. Sufficient moneys 
were lodged by the clefendant for payment of an inter& 
dividend iu terms of the deed, but as the plaintiff company had 
refused to sign the cleed ancl had requested the calling of a 
further meeting of creditors to which it clesired to make certain 
allegations, the dividend was not paid. The second meeting 
was held, but’, although R. then resigned from the committee, 
ho did uot make tho threatened allegations ; and no further 
resolut’ion was passed. The p1ainU.f company then claimed 
against the defendant for goods supplied. The defenclant, while 
admitting the amount of the claim as originally duo and owing 
by him, alleged that the amount so duo was subject to an assign- 
ment made by him to his creditors t’o which the plaintiff company 
was a party. Held, I. That, as the plaintiff company, by its 
conduct had assented to the deed of assignment’, and the dc- 
fendant had done all he was required to do within tho arrange, 
ment formally made at the meeting, t,he plaintiff company was 
bound by the terms of that arrangement and could not succeed 
in its claim in the original debt. (In rc Aburn, [1908] 27 N.Z.L.R. 
442 ; 10 G.L.K. 306, applied.) 2. That, alternatively, the 
plaintiff company, having accepted with the other members 
of’ the committee through its accredited represcnt,ative, It., tho 
rosultaltt responsibility of having bound by that deed somo 
forty of the creditors to abide by the terms of the assignment, 
was estoppecl from obtaining a judgment for its full debt which 
would place it on preferential terms, to those other creditors 
whose rights had been restricted by the terms of the deed. 
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G. & 1’. IZoss Lid. v. i%ther8. (Auckland. July 27, 1954. 
Wily, SM.) 

EVIDENCE. 
Privilege-Solicitor and ClientP,epurotio?a of Docament- 

Whether Solicitor lnay be questioned as to the Person, ,for whom 
he was acting when he prepared the Document. ii sohcttor may 
be required to give evidence as to tho identity of the client for 
whom he w&s acting in the preparation of a document. (BUW?iZl 
XT. Tanner (1886) 16 Q.B.D. 1, followed.) CooX: v. Leonard, [1954] 
V.L.R. 591. 

LAND TRANSFER. 
Discharge of Mortgage where Remedies Statute-barred-Onus 

on Applicant to make out Case to sati& Court that Proper and 
Sufficient Grounds for Exercise of Discretion in His P’avour- 
Statutes Amendment Act, 1936, s. 43 (Land Transfer Act, 1962, 
s. 112). An application for an order under s. 43 of the Statutes 
Amendment Act, 1936 (now s. 112 of the Land Transfer Act, 
1952), must first establish those conditions which must exist 
before the Court has any power to make an order, and he then 
must make out a case to satisfy the Court that there are pr.$er 
and sufficient grounds for the exercise of its discretion in his 
favour ; in other words, he must satisfy the Judge, upon proper 
material, that the order is one which in all the circumstances, 
ought to be made. (In re Dalton [1953] N.Z.L.R. 167, and 
In re A Mortgage, Pveslcmd to Death, 119541 N.Z.L.R. 933, 
followed). (In re A Mortgage, Pearce to SuNson, [1951] N.Z.L.R. 
331 ; [1951] G.L.R. 183, not followed.) SO held by the Supreme 
Court. (Barrou~clough, C.J., Hutch&on, F. B. Adams, and 
McGregor, JJ.). By memorandum of mortgage dated September 
19, 1914, one H. mortgaged certain land to secure to one IN. 
repayment on August 20, 1919, of &1,800 and interest thereon. 
By memorandum of mortgage dated Ootober 21, 1914, H. 
mortgaged certain other land to secure to one McB. repayment 
on June 29, 1919, of El,200 and interest thereon. On June 26, 
1915, H. transferred both pieces of land-subject, inter alia, 
to those two mortgage-to S., a daughter of A. (referred to 
herein as “ the deceased “). Both mortgages were transferred 
to the deceased in July, 1919. After the transfer of the mort- 
gages to the deceased, no payments were made under the 
mortgages, and the deceased made no request or demand for any 
such payments. The deceased died on May 16, 1948, without 
discharging either mortgage. The personal covenants in the 
mortgages became statute-barred on August 20, 1939, and June 
9, 1939, respectively. But for the fact that the mortgages were 
under the Land ‘Transfer Act, 1915, the charges against the land 
would have been extinguished on those dates. After the death 
of the deceased, on the application of S., an order was made by 
the Supreme Court under s. 43 of the Statutes Amendment Act, 
1936, directing the discharge of both mortgages; and a 
memorandum of that order was entered by the District Land 
Registrar on October 11, 1948. The Commissioner of Stamp 
Duties was not a party to those proceedings. When the 
deceased died, the total amounts of principal and interest secured 
by the two mortgages were $4,613 12s. 6d. and %~I,085 12s. 2d. 
respectively. H., the original mortgagor, died before the de- 
ceased, leaving an estate of small value. The Commissioner of 
Stamp Duties admitted that the true value of the mortgages 
was the value at the deceased’s death of the Lund to which they 
related-namely, $2,493 13s. 9d. and $1,315 16s. 6d.-and he 
included those amounts in computing the final balance of the 
deceased’s estate. The deceased’s executors objected to such 
inclusion, as they denied that the mortgages were of any value. 
In (Thomson v. Co,nvrkisuioner of Iala& Revenue, [1952] S.Z.L.R. 
39 ; [1952] G.L.R. 96) upon a Case Stated by the Commission 
under s. 62 of the Death Duties Act, 1921) Cooke, J., held that in 
computing the final balance of the deceesed, the Commissioner 
ws,s entitled to include therein such sums (if any) as he ascertained 
to be the respective values of the mortgages as at the date of 
the deceased’s death, after having had regard to the possibility 
or probability as at such date of en order being thereafter made 
upon a oontested application under s. 43 of the Statutes Amend- 
ment Act, 1936, directing them or either of them to-be discharged 
(That .decision was not appealed from.) The Commissioner 
thereupon had evidence taken before a Magistrate pursuant to 
s. 15 of the Inland Revenue Department Act, 1952. After 
reviewing the evidence, he came to the conclusion that there w&s 
not established such an equity as would render it even probable 
that an order would have been msde under s. 43 on a contested 
applioation ; but, that, because of the danger that such an 
order would be sought, he discounted the value of the mortgages 
by 25 per cent., and made a now assessment accordingly. 011 
objection by the appellants to the inclusion of the sums of 
El,870 6s. 3d. and f986 17s. 4d. (in lieu of 352,493 13s. 9d. and 

51,315 16s. (id. as previously assessed) in the final balance of the 
deceased’s estate, the Commissioner stated a case for tho 
opinion of the Supreme Court. The Court was asked to deter- 
mine : (a) Was any sum properly to be included in the final 
balance of the estate of the deceased as representing the value 
of the mortgages as at the date of the death of the deceased ? 
(5) If the answer to that question were in the affirmtttive, what 
was the sum so to be included ? Held, by the Supreme Court 
(Hutchison, F. B. Adams, and McGregor, JJ., Barrowclough, 
C.J., dissenting). 1. That the order made on September 15, 
1948, under s. 43 of the Statutes Amendment Act, 1936, after 
proceedings which were not contested and in which the Com- 
missioner was not a party, was not conclusive or even relevant 
in the present proceedings. (C ommissioner of Stamp Duties v. 
Shrimpton, [1941] N.Z.L.R. 761, followed.) 2. That, the evi- 
dence did not show that the intimations by the deoessed that 
he did not intend to claim payment of the principal or interest 
secured by the mortgage and moneys secured by them, and that 
he would forgive the mort,gages by his will were intended, so 
far as concerned the principal moneys secured by the mortgages, 
to create legal relations or be binding in equity on the deceased, 
and the evidence did not show that S. or her husband acted to 
their detriment on those iruimations ; and that accordingly, 
there was no room for application of the doctrine of equitable 
estoppel. (Central London Property Trust, Ltd. v. High Trees, 
Ltd., [1947] 1 K.B. 130), Combe v. Combe, [1951] 2 K.B. 215, 
Cl9511 1 All E.R. 767, and Davies v. Snow, 119531 N.Z.L.R. 887, 
distinguished.) 3. That the proper basis for deciding the value 
of the mortgages (end the basis adopted by the Commissioner) 
was the amount at which the mortgages would sell on the open 
market, taking into consideration the possibihty but not the 
probability, of a successful application under s. 43 of the Statutes 
Amendment Act, 1936, which would be borne in mind by a hypo- 
thetical purchaser of the mortgages. 4. That on an hypo- 
thetical application under s. 43, the provisions of the deceased’s 
will were matters which might be taken into account, t’he hypo- 
thetical application contemplated by the judgment of Cooke, J., 
(119521 N.Z.L.R. 39) being one to be made after the death of the 
deceased. 5. That, on the hypothetical application under 8. 43 
(for which there was r~ foundation at the date of the deceased’s 
death in that, though the debts secured by the mortgages were 
statute-barred, the rights of tho mortgagee in respect of the 
securities remained in existence), the appellant, on the evidence 
available to the Court, had not discharged the onus of satisfying 
the Court that equity and good conscience required that tho Court 
should exeroise its discretion in S.‘s favour in respect of t,ho 
principal sums secured by the mortgages. (Campbell v. District 
Law Registrar, (1910) 29 N.Z.L.R. 332, followed.) (In re A 
Mortgage: Presland to Death, [ 19541 N.Z.L.R. 993, applied.) G. That, 
as the deceased had at all times waived payment of interest 
in respect of the mortgages as it from time to time fell due, such 
interest was not recoverable and should not be included in the 
amount secured by the mortgages as at the date of the death 
of the deceased ; and that the valuation placed on the mortgages 
should be based on the assumption that no arrears of income 
were legally recoverable, or, if recoverable, would be dis- 
charged by an order under s. 43. 7. That an application 
under s. 43, so far as it might be related to the principal moneys 
secured by the mortgages, would have only a most remote 
possibility of success ; that a valuation should be placed on the 
mortgages at the date of the deceased’s death as equivalent to 
the principal sums thereby secured less a discount to bo assessed 
in relation to the possibility of such an application being made, 
and to the remote likelihood only of such an application being 
successful ; and that the decrease in value of the mortgages on 
that basis should be assessed &s equivalent to 10 per cent. 
8. That, accordingly, tho value of the mortgages at the date of 
the deceased’s death would respectively be $1,620 and $1,080, 
or $2,700 in all. The appeal from the Commissioner’s assess- 
ment succeeded as to a reduction of $157 2s. 7d. Thomson and 
Another v. The Commissioner of Inland Recense. (Supreme Court. 
Wellington. July 14, 1954. Barrowclough, C.J., Hutchison, 
F. B. Adams, McGregor, JJ.) 

LAND VALUATION. 
Croum Representative-Costs-Duty of C’rown Repreaen.tatias 

before Court and Committee-Committee entitled, though not obliged, 
to hold Facts stated or accepted by Crown Representative to be 
binding on Crown and Sufficiently Established-Not Competent 
for Crown, on appeal, to disclaim Statements made by Crown 
Representative before Committee, or attempt to discredit him- 
Award of Costs against Crown justified in Such C’ircumstances- 
Land Valuation Court Act, 1948, as. 29, 38. An appeal from a 
decision of a Valuation Committee should be decided by refer- 
once to the st,ate of facts existing at the time of the Committee’s 
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Important Announcement 
N ow 

SUPPLEMENT No. 11, 1954 

TO 

MacdonaZd’s 

Published 

Law Relating to Workers’ 

C ompensation 

IN NEW ZEALAND 
Edited by C. H. ARNDT, LL.M. 

It is over six years since the last Supplement was issued to MACDONALD. Since 
then, vast changes have been made in the Statute and Case Law, making this Supplement 
No. 11 even more important than its predecessors. 

The Statute law in Supplement No. 11 is stated as to October, 1954. 

CASH PRICE - - - 5Os., post free. 

Butterworth & Co. (Australia) Ltd. 
(INCORPORATED IN GREAT BRITAIN) 

49-51 Baliance Street, 35 High Street, 

C.P.O. Box 472, and at C.P.O. Box 424, 

Wellington Auckland 
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’ l Get the 
n RN7 

e w manager on the 
phone please.. . 

i The Fat 
i Largest . 

iilities of The Dominion’s 
flanking House - 

: Are Readily Available To All . 
0 large and small commercial interests alike, the BNZ 

offers the resources and facilities of the Dominion’s 
. largest banking house, and a specialised knowledge of 

New Zealand conditions gained from nearly a century’s 
. local trading. Whatever your plans or problems, you 

can be sure of sympathetic understanding by the BNZ. 
You are invited to discuss them conf$entially and with- 
out obligation with your BNZ Manager. 

Bank of New Zealand 
The Largest Banking House In The Dominion - Established 1861 7.x: 

For your own protection . . 
and in the intorosts ol’ yottr clients make certain that your 

valuer is a 

REGISTERED VALUER 
Recognising the need for qualifications the Government 

in 194s created the Valuers Registration Board. Only 

men of high int,egrity, ability, experience and qunlifica- 

tions were granted registration. Only these are ontit,led 

by law to be celled Registered \‘:‘~lucc or Publio Valuer. 

This i, tho public’s protection and guarant.ee of sound 

advice based on knowledge and experienre. 

Professional examinations are hold annnnlly and n uni. 

versity course is available. 

The Institute publishes a quarterly journal devoted to 

current valuation problems with articles rontribntotl hy 

leading men in the profession. 

NEW ZEALAND INSTITUTE OF VALUERS 
GENERAL SECRETARY, P.O. Box ‘X46, 

\\‘ELIJNGTON 

WELLINGTON DIOCESAN 

SOCIAL SERVICE BOARD 

SOLICITS the support of all Men and Women of Goodwill 
t,owards the work of the Board and the 8ocietiaq affiliated 
to the Roard. namely :- 

All Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Satiety, Diocese of Wellington 

Trust Board 
Anglican Boys Home, Lower Hutt 
Sedgley Home, Masterton 

Church of England Men’s Society-Hospital Visitation 
“ Flying Angel ’ Missions to Seamen, Wellington 
Girls Friendly Society Hostel, Wellington 
St. Barnabas Babies Home, Seatoun 
St. Mary’s Homes, Karori 
Wellington City Mission 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

THE HON. SECRETARY, 
C;o Post Office Box 82, 

Lower Hutt. 
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hearing, if not at the date of the oont#ract to which consent is 
sought. This principle does not necessarily exclude evidence 
secured since that hearing, which relates to the facts then exist- 
ing, but it pre;.ludes the Court from admitting evidence as to 
ha.ppenings subsequent to the hearing. The right of the 
Crown to representat,ion before a Land Valuation Committee 
or Land Valuation Court, is conferred by s. 36 of t’ho Land Valua- 
tion Court AC:, 1948, and the duty of the person appointed a 
Crown Rcl)reseutative, by the Mihister of thr Crown charged 
with the admini&ation of the Act, under which the proceedings 
arc commenced, is to represent the Crown in the proceedings. 
Where the interest of the Crown is to see that the purposes of 
the Land Settlement Promotion Act, 19.52, are carried out, and, 
inter &a, to provide for the closer settlement of farm land 
and to prevent undue aggrega,tion, t,he duty of the Crown Repre- 
sentat,ive is t,o inquire whether the application should be opposed 
before t,he Committee because of its conflict with one or both 
of these purposes, including the obligation t’o present faithfully 
the facts which are relevant in relation to the public interest. 
Where, therefore, statements of fact are made by the Crown 
Representative, or he has indicated his acceptlance of the facts 
as presented by parties to the t.ransaction, the Committee is 
entitled, though not necessarily obliged, to hold the facts as 
st,ated or accepted to be binding upon the Crown and to be 
sufficiently established. It is not competent for the Crown, 
upon appeal, to disclaim the stat,ements, admissions, and repre- 
sentations made by the Crown represent,ative to the Committee, 
or to attempt t,o discredit its own representative in the earlier 
proceedings by presenting an ent,irely new case on appeal. An 
award of costs against the Crown was held to be justified where 
a Land Valuation Commit,tee, on the evidence before it, had 
decided t,hat a proposed purchase would not amount to “ undue 
aggregabion ” and, under s. 29 of the La.nd Valuation Court Act, 
1948, had consented to t,he transaotiou, and the Crown had 
attempt,ed to base an appeal against that decision upon grounds 
iucousistent with the case presented on behalf of the Crown 
before the Committee, and in substance it had sought to dis- 
credit t’he submissions of the Crown representative before the 
Committee ; and by reason of the appeal the respondents 
suffered delay and had been put to expense by way of costs. 
In re A Proposed Sale, Hod&r to Heays. (L.V. Ct. Gisborne. 
August 25, 1954. Archer, J.) 

LANDLORD AND TENANT. 
Receipt of Rent and Ownership. $8 Solicitors’ Journal, 659. 

LICENSING. 
Offences-Restaurunt-Prem,isea, not open to General Public, 

let for Social Gathering at which Liquor Drunk at Time when 
Licensed Premises required to be Closed-Food and Refreshments 
not sold to General Public-Premises not a “ restaurant “--Sale 
of Liquor Restriction Act, 1917, ss. 2, 11 (2). H. was t’he pro- 
prietor of premises known as t,he “ Wintergarden,” situate 
within the Waikato Winter Show buildings. G. was the secre- 
tary of a regimental association, which held an evening reunion 
at t)he restaurant, at which liquor supplied by t’he association 
out of its funds was consumed. H.‘s business was that of a 
general caterer, but he let the rooms comprising his premises, 
including a large room with a dance floor, for parties, dances, 
dinners, etc., for which he did the catering. He did not supply 
or serve meals for the general public, except during the Winter 
Show week, when the rooms were used as diningrooms in con- 
nection with the Show and meals were provided and sold to 
persons aetending the Show. The entrance was then from 
inside the Show building. For the reunion gathering, one room 
was let to G. H. did the catering, but he had nothing to do 
wit,h the supply of liquor. H. and G. were each charged, pur- 
suant to s. 11 (2) of the Sale of Liquor Restriction Act, 1917, 
with allowing liquor to be drunk by persons in the restaurant 
known as the “ Wintergarden ” at a t,ime when licensed premises 
were required to be closed. Held, 1. That the “ Wintergarden ” 
premises were not premises at which food and refreshments 
were sold to the general public for consumption on the premises ; 
and, consequently, the “ Wintergarden “was not a “ restaurant ” 
within the clefinition of that term in s. 2 of the Sale of Liquor 
Restriction Act, 1917. (Howman v. Doyle, [1921] S.C. (J.) 49, 
applied.) (Brett v. Till, 119211 N.Z.L.R. 788, and Lake v. Harvey, 
[1935] N.Z.L.R. s. 136, distinguished.) 2. That the use of the 
premises for the sale of food and refreshments to the general 
public during the Show week would not make the ” Winter- 
garden ” a ” restaurant ” for the rest of the year ; and that, 
furt,hermore, it was not a “ restaurant ” during the Show week 
because food and refreshments were not then sold to the public, 
but to a limited and restricted class of the public who paid for 
admission to t,he Show and were upon the Show premises in 

pursuancs of legitimate business. (Muir v. Keatj, (1875) L.R. 
10 Q.B. 594, applied.) Police v. Gillespie : PO~UX v. Holmes. 
(Hamilton. October 1, 1954. Paterson, S.M.) 

PRINCIPAL AND AGENT. 
Agent’s Liability as Principal-Undisclosed Principal Action 

.~OT Return of Purchase Money-Principal named in Defence- 
Rejection of Evidence as to Identity of Principal. A purchased 
goods for $824 7s. 6d. from B, on the footing that B wa,s an 
agent for a principal whose name was not disclosed. A paid 
the purchase price and took delivery, but the goods were stolen 
goods and the plaintiff had to surrender them to the true owner. 
A sued B for the amount of the purchase money, and B pleaded 
that he had been acting as agent for C. The Court, having re- 
jected B’s evidence and found t,hat C was not his principal, 
Held : B could not be heard to say that someone obher than C 
was his principal, and, therefore, as his evidence with regard 
to C had been rejected as false, B must himself be treated as 
principal ; accordingly the plaintiff was entitled to recover 
$824 7s. 6d. from the clefendant.. Hersom v. Berett, [1954] 
8 All E.R. 370 (Q.B.D.). 

As to Liabilities of Agent, see 1 H&bury’s Laws of England, 
3rd Ed., p. 228, para. 517 ; and for Cases, see 1 English and 
Empire Digest, pp. 624, 625, Nos. 2494-2496. 

PUBLIC REVENUE-DEATH DUTIES. 

Mortgages at Date of Mortgagee’s Death-Debts then Statute- 
barred but Mortgagee’s Rights in Respect of Securities E.v&ing- 
Basis for Valuwtion of Such Mortgages, with Possibility of 
Successful Application to Court by Mortgagor to discharge them- 
Interest Payments waived by Mortgagee not to be included in 
Amounts secured-Remote Possibility of Successful Application 
to discharge Principal Molzeys-Valuatioti of Mortgages as Eqzli- 
va.lent to Prirxipal Sums thereby secured, less Discount assessed in 
Relation to Possibility c$ Application. for Discharge of Principal 
Moneys and to Remote Possibility of Success thereof--Statutes 
Amendment Act, 1936, s. 43 (Land Transfer Act, 1962, s. 112). 
See LAND TRANSFER, supra. 

SHIPPING. 
Charterparty-Luy days-Loading--” Weather worh+ng days ” 

-Regard lo be had to working tirs. By a charterparty a ship 
was chartered to load sugar in Cuba. Lay days for loading 
were to be allowed to the charterers at an average rate “per 
weather working day “, Sundays and holidays and Saturday 
afternoons excepted. Demurrage was payable for detention 
longer than the permitted time for loading. Time lost w&s 
to be calculated in accordance with the custom of the port. 
At the ports of loading there were customary normal working 
periods amounting to eight hours daily on weekdays, other 
than Saturdays, and to four hours on Saturdays. Disputes 
having arisen as to the computation of lay time and an umpire 
having stated his award in the form of a Special Case: Held, 
in con&ruing the phrase “ weather working day ” re,gard is to 
be had to working hours rather than to non-working hours, 
and thus, if by the custom of a port eight hours are worked on 
weekdays (other than Saturdays) and four hours on Saturdays, 
it is tho operation of weather during those working hours that 
must be considered in determining whether a day was wholly 
or in part a weather working day. (Branckelow SS. Co. v. 
Lamport and Halt, [1897] 1 Q.B. 570, and “ Z ” S.S. CO., Ltd. 
v. Amtorg, New York, (1933) (61 Lloyd’s Rep. 97), applied.) 
Per McNair, J. : it seems to me quite impossible that Bennetts 
and Co. v. Brown, [1908] 1 K.B. 490, and British Mexican 
Shipping Co., Ltd. v. Lock& Brothers and CO., Ltd., [1911] 1 K.B. 
264, can stand together. If it had been necessary, I should 
have felt myself bound to follow the later decision and to dis- 
regard the decision in Bennetts and CO. V. Brown, [1908] 1 K.B. 
490). Alaion Steamship Corporation Panama v. Balban Lobe 
Trading Company S.A. of Havana, [1954] 3 All E.R. 324 (Q.B.D.). 

As to Weather Working Days, see 30 Halsbury’s Laws of Eng- 
land, 2nd Ed., pp. 342, 343, para. 3 ‘23, text and notes (t), (u) ; 
and for Cases, see 41 En,glish and Empire Digest, pp. 573, 574, 
Nos. 3975, 3376. 

TRANSPORT. 
Offen,.ces-Goods-seraice-Licence-Orchard,& carrying Fruit 

from His Orchard to Market-Orchardist not a “ Farmer “- 
Transport Act, 1949, s. 96 (2) (b). The term “ farmer ” as used 
in s. 96 (2) (b) of the Transport Act, 1949, does not include an 
orchard&t or fruit-grower, even if he describes himself &S a 
fruit farmer, as he is a horticulturist rather than an agriculturist. 
(&&&et v. Lnna~lishire Assessor, (1898) 35 Sc.L.R. 6.63, applied.) 
(Judgment sub. nom, Transport Department V. Nwner, (1954) 8 
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M.C.D.‘331) reversed.) Horni!.Zow v. Napier. (SC. Wellingt,on. 
November 4, 1054. Rarrowclough, C.J.) 

Offences-Negligent Driving--Summons iswed out of Court 
at Taupe for Heclrin,g there-Defer&M living crt Lower Hutt- 
Defendant writing to (Jourt pleochg Guilty of Offrnce cd risking 
for Opportunity/ to be haard ” If con,sidercction altozrld bc given to 
cancellation or suspension qf licemY “---Court, in 9 bsence of 
Defendant, convicting am?, ,finw,g Him and S’uspendi~ng Licence- 
Magistrate not bound to grunt A~journ,?,,ent-ljefendont not de- 
prived of Reasonable Opportunity of being heard in Mitigation of 
Penalty. The defendant, who resided at, Lower Hut,t, was 
charged with negligently driving a motor-car on the Taupo- 
Rotorua Main Highway on April 18, 1954. The summons called 
on him to appear at Taupo on September ‘14. On August, 3, 
after t,he summons had been served, the appellant’s solicitors 
wrote from Wellington t,o the Registrar of the Magistrates’ 
Court at Taupe. After stating t,hat the defendant wished to 
avoid the expense of attendance at Teupo, it said that he 
“ desired to enter a plea of guilty t,o the charge, and mentioned 
some facts in relation to the happening in mitigation Of 
penalty If consideration should be given to cancella- 
tion or suspensibn of the licence, we would respectfully ask that 
opportunity be given to Robinson to make representat~ions to 
the Court in avoidance of such a penalty.” No reply to this 
letter was received. The Court sits at Taupe at long interval8 
only. There was no appearance of the appellant on September 
24, either personally or by counsel. The letter was, however, 
placed before the Court and was treat,ed as a plea of guilty 
to the offenoe charged, and a conviction was entered. The 
Magistrate then heard a statement on behalf of the prosecution 
as to the circumstances of the offence, and thereupon fined the 
defendant 25 and ordered him to pay fl for costs. He also 
ordered that t,he defendant’s current motor-driver’s licence be 
suspended for two months, and that. particulars of the con- 
viction be endorsed on the licence. On a motion to quash 
that part of the sentence which relat,ed to the suspension of the 
defendant’s motor-driver’s licence, Held, 1. That, assuming 
in t,he defendant’s favour that the letter to the Registrar impliedly 
asked for an adjournment in the event of the Magistrate’s coming 
to the conclusion that “ consideration should be given to the 
cancellation or suspension of the licenre,” the Magistrate was 
not bound to grant an adjournment. (ll’oodle~ v. WoOd@ and 
Meldrum, Cl9281 N.Z.L.R. 465; [19?R] G.L.R. 405, distin- 
guished.) 2. That t,he defendant had uot been deprived of 
a reasonable opportunity of being heard in mitigation of penalty ; 
he had failed to attend without proper excuse ; and he, himself, 
had forfeit,ed that opportunity. The motion was accordingly 
dismissed. 

Traffic Signs-Parking Signs-When Supplemen.tary Notice 
required in Addition to (‘rrtnin Class D Sigm-Traffic Sign 
Regulations, 1959 (Serial No. lg3’7/15g), Reg. 2 (:iD), (5~!, (SF)- 
Amendment No. G (Serial No. 1!153/185), Reg. 3. Regulation 2 (53) 
of the Traffic Sign Regulations, 1937 (as added by Reg. 3 of 
Amendment ‘No. (i (Serial No. 1953jl85) relates only to the matter 
t,hat is to be displayed on the signs in accordance with their 
method of erection ; it does not, relate to the site or to the method 
of erection. If Class D signs in the forms of Diagrams Nos. 
4B or 5B which define the area of the 1imit.s of parking as the 
area within the direct,ional heading of the arrows, under Reg. 
2 (SE) are erected parallel to the roadway, they are a sufficient 
indication of the limits of parking. If signs in the forms of 
Diagrams Nos. 4~, 4c, or BA are used, t)hen they must have 
placed immediat,ely below them, whether parallel to the road- 
way or not,, a further supplementary notice as required by 
Reg. 2 (5~). and they must be sited as required by Reg. 
z.e., at, each end of the length of roadway affected. 

2p;j’:‘: 

’ ’ Morton. (Auckland. November 1, 1954. Wily, SM.) 

WILL. 
Constructio?l-lnco/)fe from Residuary Trust h’state to Wldou-- 

Such Estate consisting of Farming Business, Company Shares, 
Garage, Business and Royalties from Quarries-Trust for Sole 
and Conversion and Power of Postponement i?b Trzktee’s Dis- 
cretion-No Express Gift of Intermediate Income 01’ of Income of 
Unoonverted Estate-Implied Gift of Income-Wide Powers 
given to Truste.es including Powers of Management as if Absolute 
Owners-Evidence of Contrary Intention-Widow entitled to Full 
Net Income In Specie 1 ending Sale and Conversion-Debts deemed 
to have been paid from C’apitd and Income. The testat’or, after 
bequeathing his household furniture and personal effects to his 
wife devised and bequeathed the residue of his property, bot,h 
real and personal, to his trustees upon trust to sell, call in, and 

convert, the same into money, %vith power to post,pone the sale 
calling in and conversion of the same or any part thereof for so 
long &s they in their absolute discretion should think fit and out 
of t,he proceeds of such conversion and all other moneys forming 
part) of his personal estate thcrcout of to pay his debts, funeral 
and t,estament,ary expenses and all succession duties, and to 
invest the net balance thereof (hereinafter called ” the residuary 
trust fund”) in such investments as are authorized by law. He 
then directed his trustees to pay the income arising from the 
residuary trust, fund to his wife during her widowhood and 
until his youngest child atta,ined t,ho age of twenty-one years, 
subject t’o the obligation on her part, of maintaining and educating 
his infant children ; and he further direct,ed that,, from and 
after the date when his youngest child should attain the age of 
twenty-one years and during tha lifet,ime of his wife, so long 
as she should remain his widow and unmarried, his trustees 
should pay to his wife di2GO per annum or the net annual in- 
come from the residuary trust fund whichever should be the less 
and should divide any surplus income between his children 
in such proportions that each son should receive three shares 
and each daughter one share. Upon the death or remarriage 
of his wife, the trustres were directed to hold the whole of the 
residuary trust fund in trust for all his children living at his 
death who should survive him and att,ain the age of twenty-one 
years in t,hc like shares provided for distribution of surplus 
income. 

The testator left him surviving his widow and five infant 
children, His estate, of a net value of approximately f30,000, 
consisted inter ah of a freehold property on which the test,ator 
carried on a farming business, shares m a quarry company, a 

‘garage business, and a metal quarry in respect of which royalties 
were payable t’o him. The debts and testamentary expenses 
amoupted to the sum of nearly gl9,500; and, while many of 
the debts were discharged within a period of t’welve months aft’er 
the testator’s death, some debts (principally for duty and income- 
tax) remained to be paid. The questions for determination 
were : Whether the testator’s \vidow was ent.itled to the full 
net income from t,ime to time from (a) the farm propert,y and 
stock owned by the t,estator, (6) the garage business, (c) the 
shares in Papamoa Quarries, Ltd., and (cl) the royalt,ies paid by 
Papamoa Quarries, Ltd. ; and also, whether the debt,s of the 
estate were t,o be apportioned as between the life tenant, and the 
remainder in accordance with the rule in Allhusen v. Whittell, 
(1867) L.R. 4 Eq. 295. and if so in what manner or upon what 
basis. Held, 1. That, although the will, if it be read literally, 
contained no express giA of the int,ermediate income, and the 
income of the unconverted estat,e had not been disposed of, there 
was an implied gift of that income ; but) it did not follow that 
the income payable to the widow was bo be the actual income 
derived from the unconverted estate in specie, as the general 
rule, unless sufficient evidence of a contrary intention be found 
in the will itself, was that, as regards personalty, the gift related 
only to t,he income which would have been derived had the pro- 
perty been converted and the proceeds invested on authorized 
securities. (Dimes v. Scott, (1828) 4 RUSS. 1% ; 38 E.R. 778, 
Brown v. Gellatly, (1867) L.R. 2 Ch. 751 ; and In re Owen, [1912] 
1 Ch. 519, followed.) Public Trustee v. Roskell, 119231 N.Z.L.R. 
393; 119231 G.L.R. 102, applied.) 2. That the wide powers 
given under cl. 10 of the will, being a guide to an intention by 
the testator that he intended his trustees to act in any way they 
thought best in the int$erests of the estate, not only in employing 
further capital in any of his business ventures hut in doing 
other things as well that might adversely affect the widow’s 
illcome from t,he residuary trust fund, were evidence of a con- 
trarv intention sufficient to displace the general rules of con- 
struhtion. (In re Slater, (1915) 113 L.T. 691, followed.) (In re 
Ha&pa, (1915) 17 G.L.R. 703, distinguished.) (In re Moun- 
tain, 119341 N.Z.L.R. 399 ; [I9341 G.L.R. 490, considered.) 
3, That, accordingly, tile widow was entitled to the full net 
income in specie from time to time from the farm property 
and stock, the garage business, the shares and the royalties, 
while the trustees. in whole or in part, exercised their dis- 
cretion against sale and conversion of the estate. 4. That, 
as such contrary intention was established, there was no ground 
for distinguishing between unaut,horized investments and 
wasting assets ; but the trustees owed a duty to act impartially 
as between life tenant and remaindermen. 5. That the debts 
due in the estate, whether paid within the executor’s year or 
later, were to be deemed to have been paid from capital and 
income in accordance with the general rule laid down in All- 
husen V. Whittell, (1867) L.R. 4 Eq. 295, as explained by In TB 
&fcEuen, [1917] 2 Ch. 704, and In re Wills, Wills v. Hamilton, 
[I9151 1 Ch. 769. ,ln re McNaughton (Deed.) (SC’. Auckland. 
August 30, 1954. North, J.) 
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MR. JUSTICE SHORLAND. 
The universal acclaim with which the appointment 

of Mr. Justice Shorland was received throughout the 
profession and, we believe, the public generally in this 
country was well exemplified by t’he large and repre- 
sentative gathering which assembled at the Supreme 
Court when the new Judge was sworn in. 

Mr. William Perry ShorIand was born in Wellington 
in 1899, the son of the late Mr. J. 0. Shorland and 
Mrs. Shorland. He was educated at Wellington 
College and subsequently at Victoria University College 
where he graduated Bachelor of Laws. After leaving 
Wellington College, he entered the Public Service for 
a short period and in 
1917 entered the employ 
of the firm of which he 
was a member at the 
time of his appointment. 
He remained with that 
firm, Messrs. Chapman 
Tripp a,nd Co., unt,il1921, 
when he took a position 
as Managing Clerk to an 
Auckland firm practising 
in Auckland and Whan- 
garei, but returned to 
Wellington at the end 
of 1922, when he became 
personal assistant to Mr. 
G. G. Gibbes Watson 
until admitted to partner- 
ship in the firm then 
knownasChapman,Tripp, 
Watson, James, and Co., 
in 1936. Continuing his 
close association with Mr. 
Watson until the latter’s 
retirement from the firm 
in 1949, the new Judge 
over the years was con- 
cerned in an increasingly 
large number of intricatle 
and difficult common law 
matters, until in his 
recent years he has been 
almost continuously en- 
gaged in the Court’s, 

devotion to outside interests ; but, nevertheless, Mr. 
Justice Shorland served his brethren for many years 
in legal activities. He was a member of the Council 
of the Wellington District Law Society, and snbse- 
quently its President, while at the time of his appoint- 
ment he was a member of t’he Rules Committee, the 
Council of Legal Education, and the Council of Law 
Reporting. A few months ago he was appointed a 
Vice-President of the New Zealand Law Society. The 
younger members of the profession will recall with 
pleasure the lectures delivered by Mr. W. P. 

Shorland (as he then 
was) at Victoria Univer- 
sity College, when he 
lectured during the years 
1945-46-47 in the Law 
of Practice and Pro- 
cedure : his interest in, 
and concern for, younger 
members was well known, 
and no one sought his 
cheerfully-given guidance 
in vain. 

To such a burden of 
responsibility, the new 
Judge when at the Bar 
brought an immense 
capacity for work, 
coupled with an intense 
devotion to his clients’ 

Douqlw EUtott, New Pl~pmzcth, Photo. 

Mr. Justice Shorland. 

In the sporting world, 
apart from a mild interest 
latterly in bowls, the 
new Judge was princi- 
rally interested ’ 
matters aquatic : botl: 
rowing and yachting 
claimed his interest, and, 
as a Vice-Commodore of 
the R#oyal Port Nicholson 
Yacht Club, he main- 
tained that interest for 
the “ little ships ” and 
t,hose who sail in them. 

His Honour brings to 
his new Office a#n innate 
sense of fairness and 

courtesy, which has al- 
ready earned him the 
respect of all who know 
him. He follows in the 
path of three former part- 
ners of his old firm, 
namely, Sir Charles 
Skerrett, Sir Archibald 
Blair, and Mr. Justice 
Cooke, and will un- 
doubtedly maintain the 
high traditions of those 

interest, subordinating, without reserve, his own com- from whom he learned much of his calling. 
fort’. uleasure and. at times. his health to the necessitv 

I 
I 

for completing the task in’hand. To his wide baek- 
ground of experience in the Courts, there was always 
added a sound judgment of facts and a deep knowledge 
of men and their ways in all walks of life. Always 
unruffled in Court, he maintained a calm and courteous 
attitude in the most strenuous and acrimonious of 
situations : modest in success and graceful in defeat, 
he gained the unstinting regard of all his colleagues. 

THE SWEARING-IN OF THE NEV JUDGE. 

On October 29, at the Supreme Court, Wellington, 
there was an exceptionally large gathering of the 
profession to witness the swearing-in of the new Judge. 

On the Bench, in addition to the Rt. Hon. the Chief 
Justice, Sir Harold Barrowclough, were Mr. Justice 
Gresson, Mr. Justice Hutchison, Mr. Just’ice Hay, Mr. 
Justice Cooke. and Mr. Justice Turner. His success throughout a wide and varied experience of 

Court appearances was gained not byflights of oratory or 
emotional appeal but by a sincere, calm, and logical pre- 
sentation directed towards the essentials of the matter. 

The demands of a busy practice left little time for 

THE CHIEF JUSTICE. 

His Honour the Chief Justice commenced the pro- 
ceedings by saying : 
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” Mr. Justice Shorland has produced to mc a com- 
mission signed by His Excellency the Governor-General 
appointing him to be a Judge of the Supreme Court 
of New Zealand. I myself harr received instructions 
by the hand of His Excellency directing that the Oath 
of Allegiance and the Judicial Oath shall be taken before 
me. I therefore tender these Oat’hs and call upon you, 
Mr. Justice Shorland? to take the OaAhs.” 

After His Honour had taken t’hc Oat trs, the Chief 
Just’icc continued : 

” Your Honour, a moment ago it was my duty to 
administer to you the Oaths of your Office. lt is 
now my very grea,t pleasure to extend to you, on behalf 
of my colleagues as well as for myself, a very warm 
welcome to this Bench. When 1 speak of my colleagues, 
I refer not only to those Judges who are non- here 
present, but also to those whose duties have prevented 
them from attending this ceremony. On behalf of all 
my brebhren, I congratulate you on your appointment, 
and I express the hope that you may be long spared to 
exercise the functions of your high Office. To!? are 
no stranger to any of us. Your distinguished career 
at the Bar has made us familiar with your learning and 
your judgment, and u-e all welcome the help we know 
you will give us and the communit,y which you will 
continue to serve “, 

THE ATTORNEY-GENERAL. 

The Attorney-Generxl? the Hon. T. Clifton Webb, 
t’hen said : 

“ I am parLrticularly pleased to be present here to- 
day, not only because of the fact that it is a solemn 
occasion, but a,lso because it happens to be the last 
occasion on which I shall have the privilege of attending 
a function such as this-at a,ny rate in my present 
capacit’.y-and 1 11 ould like to associate the Government 
and myself with the tributes that the Chief Justice 
has just paid to our new Judge. 

“ My mind goes back to a time, now over thirty years 
ago, when Mr. Just$ice Shorland and I were pitted 
against one another in a debating contest between 
teams from Wha.ngarei and Dargaville ; and 1 doubt 
if eit’her of us in our wildest dreams would have imagined 
that one of us would be elevated to the Supreme Court 
Bench and the other should have the privilege and the 
pleasure of recommending his appoint,ment. 

” Mr. Justice Shorland, we remind ourselves, comes 
from a firm that might almost be said to have Letters 
Patent in the creation of Judges. I am not sure of the 
number-l think it is round about five-Mr. Justice 
Shorland is, I think, about the fifth to come from that 
firm, and we know he will bring to bear upon his work 
not only sound knowledge of the law but also that 
knowledge of men and affairs so necessary if a Judge is 
t’o completely fill the highly-important position that he 
occupies in the community. I join with the Chief Justice 
in wishing Mr. Justice Shorland a long, and, we know 
it will be, successful term of Office. I congratulate him 
on his appointment,, a.nd at the same time I thank him 
for accepting it. He may know that his appointment 
has given the greatest satisfaction to the Government 
for which I have the privilege of speaking, and I know 
the same can be said of t)he Bench, the Bar, a,nd the 
public generally.” 

THE NEW ZEALAND LAK SOCIETY. 

Mr. T. P. Cleary, President of the New Zeala,nd Law 
Society, said that the members of the profession 
throughout New Zealand received with special pleasure 
the announcement of the appointment of Mr. Justice 
Shorland. It was the speaker’s glad duty on behalf of 
all his former colleagues in the profession to offer him 
their warmest felicitations. They shall be sorry to lose 
him ; to lose his knowledge, guidance, and his solid 
counsel in the affairs of the New Zealand Law Society ; 
but these regrets are far outweighed by the great pleasure 
all feel in seeing him take his seat on the Bench. They 
all trusted that his judicial career would be long in 
years. They knew that it would be fruitful in accomplish- 
ment. 

THE WELLINGTON Lam SOCIETY. 

Mr. 1%. Hardie Boys, President of the Wellington 
Law Society, was the last speaker. He said : 

“ The practitioners of the Wellington District welcome 
this opportunity of expressing publicly their profound 
satisfaction with the latest appointment to your Bench, 
a’nd ask leave to express a sentence or two directly to 
him who has just been sworn in. 

“ Mr. Justice Mhorland : We who were until a few 
minutes ago your brethren of the Wellington Bar offer 
our wholehearted congratulations to you upon your 
elevation to the Supreme Court Bench ; and, in doing 
so, we express our unreserved confidence in the future 
~OLI will experience in this new field. We offer to you 
our pledge of loya’lty and trust so often expressed to 
you before, for you have been our President and you 
have served your fellows in the Wellington District 
Law Society for many yeass. But also you have been 
one whose sontiness of judgment and wide knowledge 
of the law were available both as counsel, and, what is 
perhaps more particularly appreciated, as umpire or 
arbit’rator in many matters that never came to the 
Court. We know yours will be a judicial career of out- 
standing worth, and although your modesty may cause 
you to approach your new task with t’repidation, there is 
not one of us who does not hope that you will enjoy 
man-y years of good health wherein you may serve in 
this high office in the administration of justice ; and we 
hope that, before long, you will be permitt’ed to preside 
here, in the Courts you know so well. 

‘. Your Honours : May we, without being misunder- 
stood, say that we believe this is a sound appointment, 
which will strengthen Your Honours’ hands in the 
ma’nifold tasks you are called on to perform”. 

MR. Jus?~c~ SHORLAND. 

In reply: the new Judge said : 

“ May 1 thank vou most sincerely for your kind 
words and words 0: encouragement. I am deeply con- 
scious of the responsibilities of the office to which I 
have just been admitted, but I am fort’ified both by your 
words and your presence at this ceremony. With your 
assistance, which I know will be forthcoming, I shall 
endeavour to discharge my duties in accordance with the 
Oat,h which I took a. few moments ago. 

‘. 1 say no more than * Thank you very much.’ ” 
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Insurance at 

LLOYD’S 
* /NSURA/VCE to-day is a, highly technical business and there :we mauy special 

Lloyd’s Policies designed to meet modern conditions aud requirements. 
It is the business of the Professional Insurance Broker t#o place his know- 
ledge and experience at the service of his client, and his duty is to act as his 
client’s personal agent t’o secure for him the best coverage and sccurit,y at 
1 he lowest market rates. 

* LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inter 
alia, the advantages of insuring under Lloyd’s Policies ut Lloyd’s rates may 
be obtained. As Professional Insurance Brokers in touch with the biggest 
and most competitive insurance market in t’he world, Lurnley’s offer the 
most complet,e and snt,isfactory insurance service available in New Zealand. 

* If’ you require the best. insurance advice--- consult . . . . 

EDWARD LUMLEY & SONS (N.Z.) LIMlJED 
Head Ofice : WELLiNGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The New Zealand CRIPPLED CHILDREN SOClETY (Inc.) 
ITS PURPOSES 

The New Zealand CrippledChildren Society was formed in 1935 to take 
up tile cause of the crippled child-to act as the guardian of the cripple, 
and fight the handicaps under mhicb the crippled child labours ; to 
endeavour to obviate or minimize his disability, and generally to bring 
within the reach of every cripple or potential cripple prompt and 
efficient trestmcnt. 

ITS POLICY 
(a) To provide the same opportunity to every crippled boy or girl as 

that offered to physically normnl children ; (b) To foster vocational 
training and placenwnt wbercby the handicapped may be made self- 
supportir.g instead of being a chnrgc upon the community ; (L’) Preven- 
tion in advance of crippling conditions as a major objective ; (d) To 
wage war on infantile paralysis, one of the principal causes of crippling : 
(e) To maintain the closest co-operation with State Departments, 
Hospital Boards, kindred Societies, and assist where possible. 

It is considered that there are approximately 6,000 crippled children 
in New Zealand, and each year adds a number of new cases to the 
thousands already being helped by the Society. 

Members of the Law Society are invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
and advising regarding bequests. Any further information will 
gladly be given 012 applicat.ion. 

Box 6025, Te Aro, Wellington 

18 BRANCHES 

THROUGHOUT THE DOMINION 

ADDRESSES OF BRANCR SECRETARIES: 

AIKXLAND P.O. Box 5097%~. Auckli\nd 
CANTERI3URY~kND \VESTLAyI) I’. 0. Box 2035, Christchurch 
SOUTH CaNTmm3nRY 28 Wni-iti Road, Timaro 
I%NEDIN . . P.O. Box 453, Dunedin 
Grsno~ii~ . l’.O. Box 331, Glsborne 
IIAwu3’S BAY . P.O. Box 30, Napier 
NELSOS . . P.O. Box 188, Nelson 
Nmv PLYYOCTH ;2 Kgnmotu Beach, New Plymouth 
NORTH OTAGO C/o Dnlgety k Co., P.O. Box 304, Osmarn 
31.4NAWhTU ., P.O. Box 299, Palmerston North 
~b.RLBOR0IXXI . . P.O. Box 124, Blenheim 

MR. C. MEACHEN, Secretary, Executive Council 

EXECUTIVE COUNCIL 

SOUTH T.4R.4N.4KI A. & 1’. Buildings, Nelson Street, Hawera 
SOUTHLAXD . . . . P.O. Box 169, Invercargill 
STRATFORD . . P.O. Box 83. Stratford 

.UR. 11. E. TOIXG, J.P., SIR FRED T. BO~ERRANIi, DR. ALEUSUER wANQ.4RUI . P.O. Box 20,W~nganui 
GILLIES, SIR Jolla ILCWT, MR. L. SIsc~.4m THOYPSOS, MR. 6RAhX W.~IRARAPA _. . . P.O. Box 125, Mnsterton 
JOSE& SIR CIIARLES RORWOOD, MR. CAKPRELL SPRITT, am. 0. 1;. \VELLIXGTOS . . Brandon House, Featherston St., Wellington 
HUSIXD, Us. ERIC HODDER, 31~. ERNEST 17'. HUST, 51~. WaLTm TACRANGA . . . . . 42 Seventh Avenue, Taurnnga 
?j. SORWOOD, MR. V. R. JACOBS, MR. Cr. J. I'.~RK, MR. n. G. B.~LL, COOKTSLlSDS C/o l\Ir. ll. Bateson, A. D. Donald Ltd., Rarotongn 
DR. G. L. MCLEOD. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

7'he atfcntion of 8olicifors, a.9 Ew~vtow and Adri.sws, is directed to the cl&me of the institdiolu in &his &wue : 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

---_ 

There are 22,000 Boy Scouts in ;“\‘ew 
Zealand. The training kculcat.cs truthful- 

IN THE HOMES OF THE 

PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 

ASSOCIATIONS 
and Country, thoughtfulness for others. 

It teaches them scrviccs useful to the 
public, handicrafts useful to themselves, and 
promotes their physical, mental and spiritual 
development, and builds up strong, good 
character. 

Solicitors are invited to cox~3~1~ 1~1.3 
UNDENOMINATIOSAL &23OClATlON t0 dieIdS. 

A recent decision confirms the Association 
as a Legal Charity. 

Official Iksignulion : 

The Boy Scouts Association (New Zealand 
Branch) Incorporated, 

P.O. Box 1642. 
Wellington, Ci. 

There is no better way for people 
to perpetuate their memory than by 

helping Orphaned Children. 

E500 endows a Cot 
in perpetuity. 

Official Designation : 

TEE PRESBYTERIAN SOCIAL SERVICE 
TRUST BOARD 

AUCKLAND, WELLINGTON, CHRISTCHURUH, 
TIMARU, DUNEDIN, INVERCARGILL. 

Each Association administers ita own Funds. 

CHILDREN’S 
HEALTH CAMPS 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
A Recognized Social Service 

-- 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

X chain of Ilralth Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 
rtndcrstandard children. Many thousands of 
yonng New Zealanders have already benefited 
by a stay in these Camps which are under 
medical and nursing supervision. The need 
is always present for continued support for 
this service. We solicit the goodwill of the 
legal profession in advising clients to assist 
by means of Legacies and Donations this 
Dominion-wide movement for the better- 
ment of the Nation. 

NJ. FEDERATION OF HEALTH CAMPS, 
PRIVATE BAQ, 

“ I GIVE ASD BEQUEATII to the NEW 

ZEALAND RED CROSS SOCIETY (Incor- 
porated) for :- 

The General Purposes of the Society, 

the sum of S.. . . . . . . . . . . (or description of 
property given) for which the receipt of the 
Secretary-General, Dominion Treasurer or 
other Dominion Officer shall be a good 
discharge therefor to my trustee.” 

In Peace, War or National Emergency the Red Cross 
serves humanity irrespective of class, colour or 

WELLINGTON. 
creed. 

CLIENT ” Then. I wish to include iu my Will a legacy for The British and loreIgn Bible Society.” 

MAKING 
SOLICITOR: “ That’s an excellent idea. The Bible Society has at least four characteristics of an ideal bequest.” 
CLIENT: “ Well, what are they ? *’ 
SOLICITOR : “ It’s purpose is definite and unchanging-to circulate the Scriptures without etther note or comment. 

A 
Its record is amazing-since its inreption in 1804 it has distributed over 532 million volumes. 
far-reaching-it troadcaata the Word of God in 750 languages, 

Its scope is 

man will always need the Bible.” 
Its activities can nrler be superfluous- 

WILL 
CIIENT ‘I You express my views exactly. 

contribution.’ 
The Society deserves a substantial legacy, in addition to one’s re:-ulsr 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, 6.1. 
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THE CRIMINAL JUSTICE ACT, 1954. 
--- 

Corrective Training. 

In an appeal recently heard by Mr. Justice Hutchison, 
the appellant appealed against a sentence of two years’ 
reformative detention imposed on him by the Magistrate 
on a charge of obtaining &21 by a false pretence, the 
passing of a valueless cheque. 

The appellant was twenty-five gears of age. He had 
had a number of convictions on charges involving 
dishonesty since 1949, when he was nearly twenty 
years of age. He had been on probation ; he had had 
two sentences of twelve months each of reformative 
detention, and sentences of imprisonment with hard 
labour of one month and six months respectively. For 
about twelve months before this conviction, he had 
no other convictions, as he points out in his Notice of 
Appeal. 

He quoted the case of another man who, with more 
convictions than he had, was sentenced to six months’ 
imprisonment wit11 hard labour on four charges of 
false pretences, the amount involved being S60, though, 
as he pointed out, $216 of that was recovered, and he 
said that the sentence imposed on him on his one offence 
involving &21 was, relatively speaking, excessive. 

In an oral judgment, the learned Judge said that, 
on the face of that, it might appear, at first sight, to 
be so, but there was little to be gained in comparing 
sentences because conditions may be so different. 
His Honour was of the opinion that he must dismiss 
the appeal, but, in doing so, he proposed to make certain 
remarks which might possibly be helpful to the 
appellant. 

Two J?ORMY oh’ CONPINENENT. 

Mr. Justice Hutchison continued : 
“ Thsre are two different sentences of confinement--to 

use a nentrrl word-nominally imposed, imprisonment with 
hard labour and reformative detention. I would, myself, 
think that,, if the sentence to be imposed on the appellant 
had to be considered purely from the punitive or deterrent 
point of view, a sentence of imprisonment with hard labour 
for somet,hing in the neighbourhood of six months would 
have met the circumstances of the case. That, however, 
would have been expressing a defeatist view ; it would, 1 
think, have meant that, in the view of the Court, the ap- 
pellant was beyond reformation. The learned Nagistretc, 
on a consideration of tho matters that have to be considered 
before a reformative detention sentence may be imposed, 
must have come to the conclusion that appellant is not 
beyond redemption but is capable of reformat,ion. Notwith- 
standing the fact that appellant has already had two shorter 
sentences of reformativs detention, I am in agreement with 
the view that appellant is not to 130 thought to bo beyond 

reformi:tlion He says in his statement that ho sets tllo 
futility of &at hc has beon doing and intends to go st,raight’ 
in the future. Whether that is a view he is likclv to continue 
t,o hold in tho fut,urc, I am, of cour~o, not in a po<ition to say ; 
but it does seem to mn that, at twenty-five >:eors of age and 
whm twelve months wont by without a convIction, ho iA not 
beyond reformation. ; and I think that reformative detention 
is the propor sentence. 

” It i+ well rccognizcd that sentences for periods in the 
neighbourhoocl of six months or anything like that arc not 
conducive to reformation, and that the period should be 
longer tha3 that, the authorities being in a position to rcloaso 
the prisoner on licencc whon they think that t,hero are solid 
grounds for believing that. ho m-y ho so releaiod with a 
roa;onablc projpoct of his goinz straight in t.ho fnturct. 

REFORMATIVE DETENTION ANU CORRECTIVE TRAINING. 
“ It may seem illogical th::t a man who is capable of rcforma- 

tion should be sentenced to ts longer torm than a man who is 
not capable of reformation. hut it must be remembered that 
tho two sentences of confinement WC different in their primary 
purpoSos. The difficulty in the past has bcen, no doubt, 
on account of the fact that uw are n smell community, that 
from a practical point of view, it has been impossible for the 
aathorit.ies to provide diffcront institutions and rlifferent 
courses for the two classes of priaoncrs. Theoretically, hou- 
ever, the two sentences are different. The main practical 
difference in the past has been that the Prisons Board or, as 
it is in the future to be called, the Parole Board, has exercised 
a wider c-2,1 earlier discretion in recommending the release 
of reformative dot,ention prisoners than it h&s with hard 
Iabour prisoners. 

‘. Tho Criminal Justice ;\ot, 1954, to come into foruo on 
January 1. 1955, marks an advance in the treatment of offen- 
derti. \Vhat will in the futnre correspond to what in the past 
has been called reformative det,ontion is called corrective t,rain- 
ing. The Parole Board will still exercise its function of recom- 
mending tho release of offenders subject to corractive training 
when it feels that there are solid grounds for believing that 
the perso: is likely to go straight in the future, while the 
cx;e of men subject to imprisonment, not being imprisonment 
for life, will not, come tmder the jurisdiction of the Board,” 

His Honour said this because he wished it to be clear 
that his dismissal of Dhe appeal was not to be taken as 
an indication that he thought that the appellant shoulcl 
be confined for a period approximating two years. 
From a purely punitive or deterrent aspect, no such 
sentence as that would, in His Honour’s view; be 
warranted. He dismissed the appeal so that the 
Parole Board might have the fullest discretion in recom- 
mending the release of the appellant when it thinks 
that to be proper, while, at the same t’ime, leaving the 
limit of his permissible period of confinement far enough 
away 60 afford ample time for the process of reformation 
to proceed. 

In Brow~a v. Browm, [1937] P. 7, 15, he said : “Where Lord Macnaghten has forborne to ~ 
Those we find Langton, J., expressing the tread, lesser men may be excused from the adventure.” 

Chancery Men ! time-honoured view of the common 
lawyer about the men of the Chancery 

But they may be permitted to quote Lord Macnaghten, 
to show with what delicate irony he could tread, as in 

Bar : “ It is true, of course, as pointed out by Romer, 
L.,J., that in order to discover the meaning of the word 

Free Church qf Xcotkmd v. Lord Overtown, [I9041 AC. 
515, 641 : “ My Lords, I cannot call the matters that 

’ settlement ’ in this conjunct’ion one has not to look 
at Davidson on Conveyancing, or any other of the en- 

were discussed by Mr. Haldane small or insignificant. 
They are mysteries into which I do not think it is our 

chanting volumes which occupy the working and no 
doubt the leisure hours of the inhabitants of Lincoln’s 

province to int,rude. And, indeed, I am not quite sure 

Inn, but only to the words and the intention of the 
that at the conclusion of Mr. Haldane’s argument 

statute itself.” In The Xtmmn~ [1937] P. 130, 140, 
I had gained a clearer insight into these hidden things 
than I had before.” 
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GLASGOW LEASES. 
Leases by Local Authorities and Other Public Bodies. 

BJ- 15. C’. AUMS, I.&O., LL.M. 

A correspondent has written staling that his client 
is proposing to take a lease from a Borough Corporation 
and asking for advice as to the usual covenants which 
it is customary to include in such a lcase. He is par- 
ticularly anxious that t h(b proposc~l lessee should uot 

be burdened \vith any unnsual covennnts or conclitiolls. 

This inquiry operas up an interesting and important 
t’opic. A short precedent ~-ill be found in Goodull’s 
C’onveymcing in hreu: Zealand, Zntl Ed. 39i-399. But, 
as I pointed out in my editor&l capacity in footnote (f), 
the covena,nt f’or renewa, in that precctlent is rather 
unusual, inasmuch as it is not made perpetual ; the: 
more usual practice in New %ealantl, I tbinlr. is to 
make such a covenant I)erpetual. 

Land leased by local authorities or other public 
bodies under the Glasgotv type of lease is rlsually hcltl 
RS all eVadOU!V/aelat for the ~JIll‘]JoSe of Obtilillilig rHVelllle. 

Although the estate held b>- the lessor is an estate in 
fee-simple, it is nevertheless a yrta2ifirtl estate. The 
nature of this qualified cstatc is explained by Fair, J.; 
in Re duckland Gmmrrtur Akhool Botird, 112 w .-IwA 
lurid C’ity C’olyo’wtion? jl9~1] N.Z.L.1:. 646 ; [ I.911 ] 
G.L.B. 42ij 8s follows : 

The reasoning in this cwu apl>ears to IIO coJlsistcnt 
with mtio decicknndi of the Australian C;ISC. H. v. 
Hegistmv of Titles, 16.~ pate Thr C’orn7t~o~~/r~e~llfh. (1917) 
119171 V.L.IZ. 576. 

As to the po\vers of a corporation created by statlito, 
the rule appears to be that w-hat the statute dots nut 
cxl)ressly or impliedly authorize is to he taken as pro- 
hibited : d ttorney- Cknetvl L’.c ~1. 1 ‘nited Thmtw.s 
Ltd. \-. Lrvin Bo/v/rgh~, 1 M’,] N.Z.l,.K. 279 ; ) 1!,45\ 
G.L.f:. 81. 

For this reason, and because of s. 129 of the Land 
Transfer Act, 1952, and s. 99 of the Jteserves and Do- 
mains Act, 1953 (both in protection of public reserves), 
it is the practice of the Land Transfer Del~artn~ent, 
before accepting leases of this type for registrat,ion to 
bc satisfied that t’he terms covenants and conditions 
thereof’ are on their face intra vires the lessor. 

When a least is registered under the Lam1 Transf’el 
Act,, the l.essec gets an indefeasible title, and the State 
guaralltec conferred by registration ext,ends) for examlrlc. 
t’o a covenant for renewal, cl-en if such coVc~ianl is 
111tru vim the lessor : I’cnmon v. d otea llistrict Xaori 
Land Boards L194.51 N.Z.L.K. 542 ; 119451 G.L.K. 205. 
A right of renewa) in a lease is specifically enforceable 
by a transferee of the lease : Tl’hangnrei Harbour, Honrd 
v. Nelson, [1930] N.Z.L.K. 554 ; [1930] G.L.K. 469. 
Thik cast shows that in sucll a lease certain rights may 
be reserved in favour of the lessor or of the public or of 

Dliird parties provided that tlic right of the lessee to 
exclusive possession is paramount. For example, the 
least may purport to vest in the p~~blic the right to 
enter 71pn the land at all reasonablr times and to 
remain there for thr> 1)urposc of I)icnics and excursions. 

Leases by 2~ city or a borough nllty be aut,horized 
by the Municipal Corporations Act, 1933. Reference 
rna,y be made to s. l:j8 of that Act. 

Most local authorities and public bodies have, 
however, been created leasing authorities under the 
Public Bodies Leases Act, 1908. Although no complete 
list, ever appears to have been published, inquiries may 
always be made of the lnternal Affairs Department at 
Wellington as to whether any particular local authority 
or public body has been made a leasing authority under 
the Public Bodies Lea,ses Act, 1908. That Act is mutually 
atlvnntagcous to the lessor and to the lessee : it enables 
a much better tenure to be created. Most lending 
institutions, for example) will advmce money on the 
security of a lea,sc granted under the Public Bodies 
Leases Actt 1908, especially if the lease confers it per- 
pctual right of renewal on the lessee. 

If  a, tit), or borough corl)oration has been declared 
a leasing authority under the Public Bodies Leases ,4ct, 
1908, its lands as a general rule may bc leased either 
under the Municipal Corporat’ions Act, 1933, or the 
Public Bodies Leases ;I&, 1908. 1 say as a general rule 
advisedty, for if, for example, the land is a public re- 
serve within the mea,ning of the Reserves and Domains 
,Ict, 1953, and its leasing v~ould be inconsistent with 
the specific purposes for which it is held, it m&y bc 
leased only under s. 27 of that last-named Ace. 

The object and scope of the Public Bodies Leases 
Act, 1908, may, perhaps, best’ be gleaned by an 
csaminat,ion of @ago Bo@ cxnrl Girbs’ High School 
Bourd v. X~(rmy, (1911) 30 N.Z.L.1Z. 799 ; 13 G.L.R. 

624, a decision of the late Mr. Justice Williams. The 
effert of that Act is to give to a local authority or a 
public body which has been created a leasing authority 
antler tilat Act more extensive powers of leasing than 
it hat{ before: and a~iy such leasing authority has power 
under s. 5 to accept a surrender of an existing lease 
for the residue of the term and gra,nt a new lease under 
the Public Bodies Leases AC%, 1!lOX. The practical 
point involved is that the new lease may be granted 
v  ithout offering first to the public by auction or tender : 
in other words, it may be entered into by private treaty. 
The mere fact that more extended powers of leasing 
are given by the Public Bodies Leases Act than by 
the Bet creating the leasing aut~hority is not of itself 
sufficient to bring the exercise of such a power within 
the savin? words of w. 3. which read as follows : 

8.: :.: tll ;t 1,” p0,I-d; w~~Cc:;~:.l I>)- t IL .\c t iikk!l I-r0 eseroiswl 
11~ ~1 1.v 1~ ~dnr: 8xtho:ity if’ tb cxwci-c of’ thibt powor woulcl 
he contri:ry to the provjsioni of ‘my 611~11 .\ct or trust. 

Auckland Harbour Board v. J ucklnnd Farmers 
J’reezing Co., Ltd., [193&l N.Z.L.W. 71 ; [1938] G.L.R. 
34, logically follows on from that case. In the .421ck- 
land Harbor Board case, the late Mr. Justice Ostler 
bald that a leasing allthority under the Public Bodies’ 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

A Society Imvpora&d uader the proaisims OJ 
The Religious, Charitable, and Educatiowl 

!rrusts Acts, 1908.) 

Presidtvtt: 
THE MOST ILEV. 11. II. OWEN, 11.1’. 

I’rinlnto and Archbishop of 
New Zealand. 

* OUR iCTI”ITIES: 
(I) Resident Hostels for Gi’rls and a Transient 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
Headyuarlers and Training College: and Special Interest Groups. 
00 Richmond Road, Auckland, W. 1. (3) Clubs where Girls obtain the fullest 

ACTIVITIES. appreciation of the joys of friendship and 

Church Evangelists trained. XIission Sisters and Evangel- service. 
Welfare Work in Military and ists provided. 

Ministry of Works Camps. Parochial Missions conducted 
Special Youth Work and 

* OUR AIM as an lnternationai Fellowship 
Children’s Missions. 

Qualified Social Workers pro’ is to foster the Christian attitude to ail 
Religious Instruction given 

vided. 
Work among the Naori. aspects of life. 

in Schools. 
Church Literature printed Prison Work. 

and distributed. Orphanages staffed * OUR NEEDS: 
LEGACIES for Special or General Purposes may be s.rfelj 

entrusted to- 

THE CHURCH ARMY. 
FORM OF BEQUEST. 

“ I give to The Church Army in New Zealand Society, 
of 90 Richmond Road, Auckland, W.1. [here insert 
particulars] and I declare that the receipt of the Honorary 
Treasurer for the time being, or other proper Officer of 
The Church Army in New Zealand : ocioty, shall be 
sufficient discharge for the Sam&” 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED L9,OOO before the proposed 
New Building can be commenced. 

Cenerul Secretary, 
Y.W.C.A., 
5, Uoulcolt SIreel, 
Il’eZlington. 

A worthy bequest for 

YOUTH WORK. . . tmJl2 

THE 

Y.M.C.A. 
THl3 .Y.RT.C.B.‘s main objwt is to provide leadership 

traming for the boys and young men of to-day . . . the 
future leaders of to-morrow. ‘i’hi.3 is mado al-ailnble to 
youth by a properly organised sclleme which offers all. 
round physical and mental training . whirh gives boys 

Founded in 1883-the first Youth Movement founded. 

and young men every opportunity to develop their 
potentialities to the firll. 

Is International and Interdenominational. 
The NINE YEAR PLAN for Boys , . . 

S-12 in the Juniors-The Life Boys. 
‘I’he Y.hl.C..a. ha9 been in existence in Sew Zealan 

far nearly 100 years, awl has girerl a worthwllile service 
to every one of’ the thirteen communities throughout 
New Zealand xvbwe it is now established. Plans are in 

12-18 in the Seniors-The Boys’ Brigade. 

A character building movement. 
hand to offer these facilities to new areas . . but thi;l 
can only be dono as funds become available. A beyuest 
to the Y .hI.C.A. will help to provide sorvice for the youlh 
of the Dominion and should bo made to :- 

THE NATIONAL COUNCIL, 
Y,M.G.A,‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 
YOUR LOCAL YOUNG MEN’S CHRlSTIAN ASSOCIATION 

sufficient dischsr-e for the saaw.” 

For irrloratulion, wrik lo: 

GIFTS may also be marked for endowment purpose@ THE SECRETARY, 
or general use. p.0. BOX troa. H’ELL~IIGTOII. 
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OBJECTS : The pr’nci. ul objccti of the S.Z. I‘cdera- 
t on of Tu‘ emu osis Associations (inc.) :~r its fo!lm’s: 

1. To [stnblish nntl mnint:lin in Xes %enland a 
~cile~ntion of &socintions and persons intrrcsted in 
the fnr! herarice of a mmpoign against Tuberculosis. 

2. To provide snpplementary assistnncc for the h nefit, 
omfort and Ivelf rc of *crsons who are suffering or 
irho II vc aufforetl from Tuberculosis and the de- 
pmhots of such pcxms. 

3. To provide and raise fuuds for the puryoscs of the 
Pederation by suhscriytions or by other means. 

4. To make 3 surrey rind ncctuirc accurate informn- 
tion and knowledge of all matters affecting or con- 
cerning the existence and treatment of Tuberculosis. 

5. To secure co-ordination bcttveen the public and 
the mcdieal profession in the itnestigation and treat- 
merit of Tuberculosis, and the after-care and selfare 
of persons \\-ho have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
JImhers of the LOW Society are invited to bring the work of the Federation before clie& 
uher~ drawing 11p wills and giving a&-ice on bequest.*. Any further information wilE be 

gladly given on application to :- 
HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON c.1. 

Telephone 40-959. 
OFFICERS AND EXECUTIVE couNarL 

I’residetkl : Dr. Gordo?~ Iii&, Clrris!clrurcl~. Dr. 0. IValker, New PlymoulI~ 

ExeczLtice : C. Me&ken (Chairman), IVellirkgton. A. T. Carroll, Wairoa 

Council : Captain If. J. Gillmore, A ztcklantl H. Ir’. Low ‘( IVangami 

CV. H. Masters ) Dunedin Dr. IV. A. Priest ) 

Dr. R. P. Wilson !  
Dr. P. H. Morrell, Wellington. 

L. F. ~‘arfhing, Timurkk 1 Hark Treasurer : H. H. Miller, Wellington. 
Brian Anderson 1 Chrislchzcrch ~0%: Secretary : 31 iss P. Morton Low, IVellington. 

Dr. 1. C. Macllktyre ) Hon. Solicitor : H. E. Anderson, Wellington. 

Social Service Council of the 
Diocese of Christchurch. 

INCORPORATED BY ACT OF PARLIAMENT, 1952 

CHURCH HOUSE,173 CASHEL STREET 
CHRISTCHURCH 

Tt’arde?k : The Right Rev. A. K. WARBEN 

Bishop of Christchurch 

The Council was constituted by a Private Act which 
amalgamated St. Saviour’ti Guild, Tho Anglican Society 
of the Friends of the aged and St. Anne’s Guild. 

The Cormcil’s present work is: 

1. Care of children in cottage homes. 
‘, -. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex- 

landed as funds permit. 
Solicitors and trustees are advised that bequests may 

be mado for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 
to meet tho wishes of tostators. 

“ I give and bequeath the sum of S to 
the social Service Council of the Diocese of C~kristchureh 

for the general purposes of the Council.” 

LEPERS TRUST BOARD 
(Incorporaled in New Zealand) 

115~ Sherborne Street, Christchurch. 

Pa!ron: SIR RONALD GARVEY, K.C.M.G., 
Governor of Fiji. 

The work ol Mr. P. J. Twomey, M.B.E.-"the Lfpar Man" for 
Makogai and the other Leprosaria ot the South Pacific. bar been 
known ani appreciated for 20 years. 

This is New Zealand’s own special charitable work on behall Ol 
lepers. The Board assfsts all lepers and all institutions in the Islands 
cont;guous to New Zealand entirely irrespective of velour, creed or 
nationality. 

We respectlully request that you bring lhis dsservin,o charity to the 
entice 01 YOU* clients. 
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Leases ,4ct#, 1908, upon the surrender of a lease, has 
power under s. 12 of that Act to grant a new lea,se of 
the premises to t’he same lessee for the remninder of t,hc 
term, whether that remainder exceeds t#wenty-one 
years or not ; and to include in the new lease any such 
right of renewal as it is authorized t)o grant by s. 5 
of the same st’atute. 

The rent payable by the lessee in leases of this nature 
is commonly termed a ground rent. The lessor, as a 
general rule, has but little interest in the buildings 
erected or to be erected on the la,nd. Thus, it is pointed 
out by the Court in In w a Lease, Blenheim Borough 
Council to Gibson, [1939] N.Z.L.R. 184 ; [1X39] G.T,.R. 
121, that the following covenant was in common form : 

In ascertaining such new rental the va1u~~rs shall not takr 
into consideration the value of any buildings or improvements 
then oxisting upon the said demised premises but they shall 
value the full and improved grotmd rental of the scid premises 
that ought to bo payable during t’hc said term : (ihitl., 1% ; 
122). 

In that case, the lea,se was for a t,erm of twenty-one 
years. 

A very qualified right of renewal was contained in 
the lease referred to ;n llunedin City Co,~~oration v. 
Commissioner of Stnmp Duties, 119441 X.Z.L.R. 851 ; 
[I9441 G.L.R. 349. The lease was of the Glasgow type. 
and the covenant for renewal read as follows : 

AND rlso that three crlendar months previous to the cxpir;&- 
tion of the said term hereby granted two separate valuations 
shall be made by three different persons to ha appointed in 
writing as follows : One by the Corporation one by the lesser 
and the third by the two valuators so to bo nppointccl and 
the decision of such t,hreo valuators or any two of them shall 1)~ 
hinding on all partics ono of such vahiationn to be made of all 
the buildings and improvements than on the said Iantl and 
the other of the fair annual grotmd rent of the said IantI only 
without any buildings or improvements for a further term 
of twenty-one years from the expiration of the term hcrcby 
granted and before the expiration of tho term hereby granted 
a new lease of the said land and premises for such f[irthor 
term of twenty-one years and containing the same covenants 
and provisions as are herein contained (including this present 
provision) shall be put up to public auction at the upset price 
of the annual rent of the said land so valued without buildings 
and improve-moms as aforesaid subject to the payment by 
the purchaser of the value of the san1 buildings and improve- 
merits as fixed by the valuators 7: c CI aforesaid and in the event, 
of any person or persons other than the lessee becoming 
entitled to such new lease of the seitl land such ptrson or ptr- 
sons shall forthwith pay in rash to the Corporation for the 
benefit of the lcs~?e the value of the sa,id building and im- 
provements so fixed f,3 aforesaid and thr Corporation (all 
rent and other charges having been previously paid) shall 
pay over to the lrssec the vcluc of the said buildings r,nd 
improvements paid to it by such purchaser without any 
tleduction whatsoever Proridcd always that if either of 
them the Corporation or the lessee shall for seven dayti refuse 
or neglect to appoint a valuator as aforesaid after having 
l)ccn rcquircd so to do by the other of them or shall appoint 
a valuator who shall for scvcn days after his appointment 
refuse or nrglect to join in appointing a tbirtl valuator as 
aforesaid then and in any such case the af,rcsaitl valuations 
shall be made by the vahiator appoint’etl by such other of 
them and shall be binding on all parties Provided also 
that nothing herein contained shall be construed so as to 
render the Corporation liable to pay to t,he lessee t)he value 
of the aforesaid buildings and improvements or any part 
thercof unless and until the same shall have been rcceivctl bv 
the Corporation from such purchaser thrreof as aforesaid 
and it shall not be obligatory or in any way incumbent upon 
the Corporation to take any proceedings whatever to compel 
such purcharrr to pay the said value or any port thereof in 
ca$e such purchaser shell maka deft-alt in payment thereof 
or any part thereof Provided also that if neither a stranger 
nor the lessee shall purchase such new lease at auction as 
aforesaid the lessee shall upon the expiration of the term 
hereby granted coast to have any interest whatsoever in the 
vaid buildings and improvements or any part then-of rc- 

spcctircly and from and immediatoly after the time of holding 
such au&on O-S aforesaid shall cease to have any right title 
or cle,im whatsoever in t)ho said land or to have or receive 
from thr Corporation or any prrson or persons whomsocvcr 
any compensation or payment for or in rrspcct of thr said 
buildings and improvcmonts or any part thereof respectively. 

I do not think that such a qualified right# of renewal 
in Glasgow leases is common throughout the Dominion. 
It scarcely appears fair Do t’he lessee, who has to run t,he 
gaunt’let of public competition when. the new lease is 
put up for auction. The practical importance of that 
case is that, although the right of renewal is so limited, 
if the lessee does become the new lessee, the new lease 
(even though it may comprise farm land) is not subject 
to Part) TWO ot’t,he Land Set,tlement Protect’ion Act, 1952. 

PlrecEne3l! No. 1. 

1. That the lessee will not carry on or permit to be carried on 
on the lam1 hereby leaqed the trade of $1 licensed virtualler ot 
rctailcr of wines spirits or fcrmentcd liquors. .\nd it is hcrchy 
apreed and declared : 

2. On the expiration by offluxion of time of the term hereby 
granted, t,he lessee shall hare a right to obtain, in accordance 
with the provisions hereinafter contained, a renewal lease of the 
land hcrcby tlemisrd, a t a rent to bc tletermincd by valuation 
in accordance wit21 the said provisions for the term of Twenty. 
one (21) y-cars. computed from the expiration of the leaye hcrchy 
granted, and subject to the same covenants and provisions as 
thir: lease, including this present provision for the renewal t,hereof. 
and all provisions ancillary or in relation thereto. 

3. Within six calendar months previous to the rxpiry by 
cfflnxion of timr of the lease hereby granted, or so soon there. 
after as may bc, a valuation shall be made of the fair annual 
rental of the land hereby demised, so that the rent so valued 
shall hc uniform tliroughoiit the whole term of the rmcwed 
lcase. 

4. In makincr tlic said valuat.ion, no account shall ho t,akcn 
of the value of”tShc improvements on the saicl land. 

6. The said valuation shall bc made by two indifferent persons 
a; arbitrators, one of whom shall be appointed by the lessors 
and the other hy the lessrr. 

6. The arbitrators before commencing to make the said 
valuation shall together appoint a third person who shall be an 
umpire as bctmccn them. 

7. The decision of the two arbitrators if they agree or in 
such rcspcrts as they agree or of the umpire if they do not agree 
or in sucii respects a’: they do not agree shall be binding on all 
partics. 

S. The duty of the umpire on reference to him of any question 
shall be to consider the respective valuations of the two arbitrators 
in the matters in which their valuations do not, agree, and then 
to make an independent and substantive valuation, and the 
lnqt-mentioned vnluation shall be the decision of the umpire, 
but in giving his decision on any question SO referred to him 
tho umpire shall in every case he bound to make a valuation 
not mom than the higher and not less than the lower of the 
valuations made by tht a arbitrators respectively. 

9. The pro\.isions herein contained for the making of a valua- 
tion shall bc deemed to be a submission to arbitration under 
;snd \vithin the meaning of ” The Arbitration Act’, 1908,” or 
any enactment for the time being in force in substitution thcrefor 
or amcndmcnt thtrrof, and all the provisions of any such enact- 
mcnt shall so far .LS applicnhlc apply accordingly. 

10. Within two calendar months after the making of tho 
said valuation and the giving of notice thcrcof to the lessee. 
the lc~sec shell give notice in writing signed by him or his agent 
duly authorized in that hehalf and delivered to the lessors 
stating whether the les~c desires to have a renewed lease of the 
said lnnd. 

II. 1-\ny such notice may be given by the lessee within the 
time aforesaid, although the term hereby granted has already 
expired by cffluxion of time or although the said valuation has 
not, been made or notice thereof has not been given to the lessee 
until after the expiration of the said term by effluxion of time 
unless hefore the giving of such notice by the lessee hc has given 
tip to the lessors the possession of the land hereby demised 
or has duly been eject,ed therefrom in pursuance of the judgment 
or order of miy Court of competent jurisdiction. 
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12. Any such notice by the leasee,of his desir: to he.vo R rc- 
n~~c?d lease shall be deemed to constitute a contrcxt betwee 
bhc lessors and the lessee for the granting and acceptance of a 
rewwd leaw at the rent so valued and for the term and subject 
to the covenrant~ and provisions referred to in VIause 2 of these 
presents. 

13. If the loi;eo fails within tho time aforesaid to girn any 
no:ice as to whether he desires a renewed lease or not, or if 
ho give; notice in writing signed by himself or by his agent 
duly authorized in that behalf that he does not desire a renewed 
least, his right to a renewed lease shall cease on the expiry of 
the time aforesaid or on the date at which such notice is received 
hy the lessors as the case may be. 

14. The torm of any such renewed loa,ie shall run from the 
daft of the expiration of tho prior lease, and the ront as so valued 
shill n~tuo ~3 from the said dato in lieu of the rent reserved 
in this prior lca?e notwithstanding the faot that the renewed 
loase may not ho executed until after that date. 

15. The reasonable cost of any such valuation as aforesaid 
shall be borne by the lesnoo. 

16. If the lease hereby granted is not ronewod in accordance 
with t,he foregoing provisions, or if it is determined by for- 
foiture, ro entry or otherwise, all buildings and improvements 
on the 1an-l demised shall absolutely revert to tho lessors free 
from any payinqnt or compensation whatever. 

PRECEDENT No. 2. 
1. T~MT the Lo.~ieo will repair amend and at all times during 

the contimlancc of the term hereby granted or any renewal 
thereof keep in good substantisl a,nd tcnant)ablo repair all build- 
ings erections and fences now erected or at any timo during 
tho term horeby granted to be erected upon or around the 
hereby demised promises or any part theroof and at tho oxpira- 
tion or sooner dotorminrtion of the seid term vi,-ld and dcliver 
up the same to thz lo.;sors in such good substantial and tenantable 
repair and condition as aforesaid reasonable wear and tear 
excepted. 

2. TH:YT the Lessee wil! during the ssid term and any renewal 
thereof comply with the provisions of “ Tho Noxious Weeds 
Act. 1X0 ” and any Amendment thereto and will at all times 
indemnify the J.ossorti against all costs charges and liabilities 
under tbo said Act or Acts in respect of the said parcel of land. 

PRECEDENT No. 3. 

1. The tenant shall and will at sll times during the continuance 
of his demise insure and keop insured from loss or damage by 
fire in some insurance rompany carrying on business in New 
Zealand to ho approved by the Trustees all buildings and erec- 
tions which may at any timr drtring tho said term ho erected on 
the demised premises to the amount of the full insurable value 
thoreof in tho joint names of the Trustees and the tenant, and 
will deliver the policy of insurance to the Trustees and will 
punctually pay all premiums and sums of money necessary 
for such purposes and will at least three days before each 
premium as aforesaid shall become duo produce and show to tho 
‘I’rustces the receipt for every surh premium. And it is hereby 
agreed and declared that all moneys to be received under or by 
virtue of any such insurance shall be forthwith laid out and ex- 
pended in making good the loss or damage in respect of which 
the same moneys shall have hcrome payable. 

In The City qf Lancaster, (1929) 
Nautical 34 Ll. L. Rep. 381., 382, Scrutton, L.J., 

Misadventures. said : “ This was a case of a steam- 
ship in collision at the mouth of the 

River Thames. If there is any place where anybody in 
distress can be sure of any number of Good Samaritans 
ready to assist him for a consideration, the mouth of 
the Thames is that place. Within a comparatively 
short period there were seven tugs available to assist 
t)his steamship. The Kenia arrived second and she was 
there for sixteen hours. The Kenia was asked to pump 
out tEe engine-room and could not. She was then told 
t,o numn out hold No. 5. That she did. until evervbodv 

PREOEDENT Ko. 4. 

AND IT Is HEREBY AQREED .~XD DECLARED : 

1. On tho expiration by efflnxion of time of the term heroby 
granted the Lessee shall have the right to obtain in accordance 
with the provisions referred to in the next succeeding paragraph 
hereof a renewed loaso of the land hereby domisod at a rent 
to be doterminod by valuation in arrordanoo with the said 
provisions for the term of fourteen years computed from the 
expiration of the lease hereby granted and subject to the same 
covenants and provision3 aq this learo including this present pro- 
v&ions for the renewal thereof and a11 provisions ancillary or 
in relation thereto. 

3. The procedure to be followod in connection with and all 
other matters governing the granting of a renewed lease under 
the covenant contained in the last preceding paragraph hereof 
shall be those contained in Clauses 2 to 18 inclusive of the First 
Srheclule to the Public Bodies Leases Act 190X which clauses 
shall be deemed to be incorporated herein ax if they were set 
out herein at length PROVIDED that in making the valuation 
referred to in Clause 3 of tho said First Schedule no account 
shall be taken of the value of improvements on the said land 
and the said clause shall bo deemed to be modified accordingly 
AND PROVIDED HOWEVER that in Claus0 11 of the said First 
Schedule the reference to Claus0 1 thereof shall be deemed to 
ho a reference to the last preceding paragraph hereof. 

PRECEDENT No. 5. 

1. THE LE:~~E% f.Gthfully observing and performing all the 
covona-rts conditions and agreements on the Lessee’s part herein 
contained or implied shall on the expiration by effluxion of time 
of the term hereby granted if he so desire have a right to a 
renewal of this lease for a further period of twenty-one years 
on giving three months’ prior notico in writing of such desire 
to the Board before the expiration of the term hereby granted 
at a rent to be determined by valuation as the then fair annual 
ground rent of the land and premises horeby demised only 
without taking into consideration any buildings or improvements 
such valuation to be made in manner provided by tho First 
Schedule to “The Public Bodies Leases Act 1908” AND if 
such further lease be granted as aforesaid then at the oxpiration 
of the second period of twenty-one years and at the expiration 
of every subsequent period of twenty-one years thereafter the 
Lessee (provided always that the Lessee shall in each and every 
case have faithfully observed all the covenants conditions and 
agreements on the Lessee’s part herein or in any such extended 
lease or leases contained or implied) shall on giving such notico 
as aforesaid in a similar manner be entitled to a further extended 
lease not exceeding twenty-one years at any one time at a rent 
to be determined by valuation as aforesaid at the time or times 
of such several extensions being granted AND IT Is HEREBY 
AGREED AND DECLARED that each such extended lease shall be 
subject to and contain similar covenants conditions and re- 
strictions in all respects to those herein contained or implied 
save and except in respect of tho annual rent to become payable 
in respect of each such extended loase. And each such 
extended lease shall be prepared in triplicate by the solicitors 
for the time being to the Board and all expenses of preparation 
execution stamping s,nd registration of each such extended 
leaso shall be borne by the Lessee. 

became aware that she was pumping the Thames 
through hold No. 5 and it was realized that that was 

not much use. She was told to stand by and afterwards 
told to go away, and she got back to Gravesend sixteen 
hours after she had started out. The Judge has awarded 
her 5400. That would strike some people as rather 
good remuneration for sixteen hours’ work.” And, in 
The Otranto, [1930] P. 110, 113, t’he same learned Lord 
Justice said : “This appeal raises again the perplexing 
problem of the give-way ship which seems likely not to 
give way, but in fact does give way, and the &and-on 
ship which in consequence does not stand-on, with 
the resultant collision.” 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBL&. 

Holiday Tale.--The ebullient President of the Wel- 
lington District Law Society (1%. Hardie Boys) en- 
livened the December monthly luncheon of the Society 
by a story that deserves a wider audience. It seems that 
when the C.J. was sitting at Palmerston North one of 
the undefended divorces was conducted by counsel 
from a truly rural area. At the conclusion of the evidence, 
the C.J. said that the case could stand over until the 
further sessions of the Court. What for, enquired counsel. 
“ There is no corroboration,” replied the C.J. in the 
gentlest of tones. “ Good gracious,” observed counsel 
to his fellow coumel in an audible tone, as he resumed 
his seat, ” what ~21 they think of next Z ” 

The Deeameron.-Delivering t’he judgment of the 
Court of Appeal in R. V. Reiter, [1954] 1 All E.l<. 741, 
Goddard, L.C.J., pointed out that the law as to obscenity 
is the same now as it was in 1868 when Cockburn, C.J., 
laid it down in Hick&~‘s case (LX. 3 Q.B. 360) : 

“ I think the test of obscenity is this. whether tho tentlenq 
of the mat,ter charged as obscenity is t,o deprave and corrupt 
t)hose whose minds arc open to such immoral influences. aud 
into whose hands a publication of this sort may fall.” 

Indeed, this is the basis of our own Indecent Publica- 
tions Act, even if we take a much larger number of words 
to say the same thing. But as a profession consistiilg, 
at least in part, of the higher vertebrates we should 
take heed of the summing up of Stable, J., in the recent 
Becker and M’arburg Ltd. prosecution, 1195412 All E.11 
683, and vigorously resist any tendency to have our 
contemporary litera,ture measured by what is suitable 
for a 14-year old girl to read, a reduction to the sort of 
books read to children in the nursery. “ A mass of 
great literature,” he says, ” is wholly unsuitable for 
reading by the adolescent, but that does not mean 
that publishers are guilty of a criminal offence for 
making those works available to the general public.” 
Now, the issue is again raised by the successful appeal 
to the Wiltshire Quarter Sessions against the decision 
of the Magistrates at Swindon ordering copies of the 
two-.volume edition of The Decameron of Giovanni 
Boccaccio (1313-1375) to be destroyed along with a 
number of other books on the ground of obscenity. 
One of the most famous books in all literature, t&s 
collection of stories supposedly told by a collection of 
ten people in 1348, at the time when the plague known 
as the Black Death struck Florence, has been described 
as “ that great human comedy which has given him 
immortality.” From these stories have come several 
of the Canterbury Tales of Chaucer ; Shakespeare 
used them for his All’s TV&U That Brads We21, Keats for 
his Isnbelln, and Il’enr~2/son for his Tnncred. Upholding 
an appeal from a conviction for hiring out this book 
(Sumpter v. Stevenson, [1939] N.2.L.R’. 446), Blair, J., 
at p. 451, draws attention to the frequency with which 
one finds phrases in Boccaccio that have been ‘( em- 
bahned in common expressions in everyday speech and 
literature.” In cases of t,his kind, a great deal depends 
upon the vendor or hirer of a book and, RS Blair, J., 
points out, an exposure of the Bible that was designed 
to attract attention to particular passages might well 
be within the mischief aimed at by the statute. One 
curious fact that has never emerged clearly in any 
prosecution against The Decameron is that Boccaccio 
himself in his old age sought to repudiate it as immoral. 

This is, however, pure hearsay, and perhaps the less 
said about this aspect of the matter the better for all. 

Birkenhead Note.--Scriblex has been reading an 
article by TalIulah Bankhead in Thea&e ;frts (Septem- 
ber, 1954). Jt is entitled “ Caught with My Facts 
Down,” and in it she proceeds 60 correct, with con- 
siderable belligerence and lack of contrition, various 
erroneous statements of fact made by her in her recent 
autobiography, Tallulah. One of these for which she has 
been severely taken to task by .* enthusiasts all the 
way from Soho to San Francisco ” is a reference to a 
meeting on Lord Beaverbrook’s yacht with Lord 
Birkenhead Jvhorn she describes as “ Chancellor of the 
Exchequer.” She need not have worried greatly over 
this slip. The former I?. E. Smith was a man of un- 
restrained extravagancies as is evidenced by a whole 
fleet of Mercedes cars that he possessed. On one occasion 
when he was complaining to a friend of his inability to 
exist upon the substantial remuneration of a Law Lord, 
the friend said : “ They should have made you 
Chancellor of the Exchequer, with no restriction on 
your personal expenditure.” “ Then,” 
Birkenhead, 

replied Lord 
“they would never be able to repay the 

National Debt.” 

The Adventurous Motorist.-l’he Court of Criminal 
Bppeal ha:: just reduced to twelve months’ imprieon- 
ment a sentence of four yea,rs imposed upon a young 
man of twenty-seven who described himself as a 
fa’nat,ical devotee of “ Western ” films. “ This adolescent 
malady, harmless in itself,” writes ,4.L.P. in the Justice 
of the Peace and Local G’overnment Review (September 
25, 1954), bi had caused his imagination to get the better 
of him : he had indulged a fantasy that he was ‘ the 
cops ’ chasing the robbers, or oice Derso, and had ’ stalked ’ 
the car ahead of him, eventually firing at it with an 
air-pistol ut short range. Lancashire Quarter Sessions 
had taken an unsympathetic view of his delusion and 
sent him down for four years. If this adventurous 
gentleman t,hinks the roads are not dangerous enough 
already, without driver* enlivening the scene by shooting 
at one another, he should try being a pedestrian for a 
few months when he comes out.” Some years ago, 
Scriblex had to say a few words for a motorist whose 
peculiar weakness consisted in potting sheep from his 
moving car. He, however, was an Ernest Hemingway 
fan and thought that he was in the depths of darkest 
Africa, out on Safari, and the white-capped Tararuas 
were the Snows of Kilimanjaro. 

From My Notebook.-.’ If I correctly understand 
the question this appeal is intended to raise, it is one 
of some general importance, but it is not quite clear 
what the question is . . .” Job Edwards Ltd. v. 
Birmingham Navigations, [1924] 1 K.B. 341, 353 . 

” 14 this regulation the expression ’ illuminated 
area ’ means, in relation t,o a lamp, the area of the 
orthogonal projection on a vertical plane at right angles 
to the longitudinal axis of the vehicle of that part of 
the Iamp through which light is emitted.“-From a 
letter in The Times (London) on recent regulations 
about rear lights and reflectors. In so far as clarity 
is concerlled, this seems to be one of the lights that have 
failed. 



Donutio Xottis G’tc~~sa.--Mr. Elues had heen offended 
by his daughter, but tow&s the close of his life leas 
desirous to make a larger provision for her than he 
had before done. While languishing in the sickness 
of \\hich he died, and .. in contemplation of his approach- 
ing dissolution “, he expressed a wish before witnesses 
to give his daughter all his right and interest in certain 
mortgages, and the witnesses made a memorandum of 
that fact. It afterwards occurred to the witnesses that 
the gift would not be complete wit’hout the actual 
delivery of the instruments to the tlaugllter. They were 
accordingly delivered by one of the witnesses to the 
daughter in the presence of the father, \\+o, though 

so near his death that he could hardly utter the word, 
” visibly manifested his satisfaction at what had been 
done,” and pressed the hands of his daughter whilst 
she held t,he papers. In his speech, Lord Eldon began 
with some remarks every student will endorse : 

guarantors, Lord Thankerton, in Holer v. Inland Revenue 
Commissioners, [1932] A.C. 624, said : 

lnterest is the return givon foor t,hc use of the advances, 
and is due by the person who obtains tho atl\,anccs ; tho lia- 
bility of t.he guarantor is direct to the creditor, and is an 
undertaking to indemnify him against loss. The creditor 
computes his loss by the amount of t,he failure of the principal 
debtor to pay him principal and interest’. In paying the 
amount of the indemnity, whether limited or otherwise, I am 
of opinion that the guarantor cannot ho said to bo paying 
interest to the creditor, thougll ho is making good the loss 
of inter& (Ibid., 631). 

Lord Macmillan summed up neatly by saying that in 
his opinion the appellants received no advance from 
the bank end owed no interest to the bank. Their 
relationship to the bank lvas not that of borrower and 
lender, and t,heir liability to the bank was solely that of 
guarant,ors of a third party’s indebtedness to the bank 
(ibid., 634). 

” It would be a much better improvement of the 
law than many of these improvements \\.hich have 
been lately talked of, if the do?&io r)ro~tis cn~vn 
were st’ruck out altogether ; but’, as it is, we must 
deal with it the best way we can. The question here 
is not one as between the donor and donee, but 
whether the donor has given that which will bind his 
executor or heir-at-la\l. ; and whether, although the 
interest is not considered as vested by t’he gift itself, 
the donee has not a right in equity to call upon the 
heir-at-law or executor to give effect to the intent 
of the deceased.” 

Quasi-contract : statutory purchase.-In exercise of 
it,s statutory powers, a railway company served on a 
landowner a notice to treat for the purchase of a slip 
of land. There was a dispute, but, before the time- 
limit of five years allo\\-ed by its statute ran out, the 
company took possession of the land, changed the whole 
character and format,ion of the ground, adapted it to 
their own purpose, and destroyed its suitability for its 
formeT use. 

His Lordship then reviewed the development of the law 
relating to gifts of this nature and concluded that ” if 
the debt is well given, the person holding the land is in 
equit,y a trustee for t,he person to whom the debt is 
given . 1 am of opinion that the delivery of these 
securities is a good donatio mortis cui~sn as raising a 
trust by operation of law ; and that, as so raining a t’rust 
by operation of law, they are not within the provisions 
of the Statube of Frauds.” Duffiield v. Hicks, (1827) 
1 Dow B Clark, 1 ; 6 I$.R. 42X. 

Jwkdictiow--“ My Lords, if it were not for the very 
sincere respect w+ich I entertain for t,he unauimous 
opinion of the learned Judges of the Court of Exchequer 
Chamber, I should have thought that this case \ras an 
extremely simple one, and that, if it had fallen to bc 
decided m one of the Courts of Equity, to whose ad- 
ministration the subject-mat,ter more properly belongs, 
it could hardly have admitted of any serious argunlent.” 
Lord Cairns, L.C., in Shropshire Clnion Ro,i&ys cl& 
Canal C~orr~pnny v. The Queen, (1875) L.R. 7 H.1,. 
496,504. 

In my opinion, said l<arl Cairns, whero thcro 1~~s been 
:I notice to treat, and where, before the price has been ascor- 
tained t,ho coml’any has, under the statute, regularly obtained 
possession of the land, and procoedod to use it for making a 
railway, nothing more remaining to be clone but tho ascortain- 
mcnt, of the price, tho transaction is ono that must go forward 
and not backward ; the landowner has a continuing right 
llnder the statute t,o have tho price fixed and paid, and that 
right ho must pursue. To hold othcrwiso would, in ma,ny cases 
work the greatest injustice not only to the company but even 
to tht: landowner himself, &bough in this particular case, 
for some reason not apparent, the respondent would prefer 
to yet back his land : Tioerton artd Nor!l~ T)euo?t. Railway 
C’omprmp v. Loosevfore, (188-4) !I App. Cm. 480, 491. 

Lord Blackburn was not fully of the same opinion, 
but did not actively dissent. His comment’s a’re, how- 
ever, of considerable interest. Hc said, inter dia., 

1 do not thiuk that the analogy bctwcen an actual contract 
:LM\ a ciuasi contract is complete ; but 1 think it is so thus 
far. that ncither side ran by its lathes or misconduct take 
away from the other its +@t to cnforco the performance of 
the contract or quasi contract,, or claim compensation for its 
non-fulfihnont ; but tither side may by its lachea or mis- 
conduct deprive itsolf of all right, to enforce the contract or 
cluasi-contract against the other. And i do not see anything 
unjust or contrary to lxinciplc iu holding that if a company 
del?ys comlsleting a compulsory- quasi-contract for purchase, 
till It can no longer exercise the powers for tho sake of which 
it was entrustod with the l>oncr of compulsory purchase, 
that quasi-contract should, al. lcael, at the option of tho lund- 
ownor, bo at an end ” (ibid., 496). 

C:nn~u)Etol..--S~~~s. 1 of s. 36 of the Income Tax Act, 
1918 (U.K.), provided : 

Licencc or Grunt.---” The distinction between a 
“ Where interest payable in 

the United Kingdom on an advance from a bank 
licence and a grant is clearly stat’ed by Romer, L.J., 

carrying on a borcu fide banking business in the rnitcd 
in Era& WtsYY and Cowpang v. Lordon County Council 

Kingdom is paid to the bank without dcductiou of tax 
[1904] 1 K.B. 713, 721, where, citing Thomas v. SoweEl 

out of profits or gains brought into charge to tax, tllc 
(1674) Vaugh. 330, 351 ; 164 E.R. 1098, 1109, he 

person by \vhom t,he interest] is pa,id 4lall be entitled, 
distinguishes ’ a licencc l)roperly so called ’ from 

011 proof’ of the facts to the satisfaction of the sl)ecial 
a right in the nature of a profit a pendre [sic], i.e., to 

commissioners, to repayment of tax on the amount of 
take something out of the soil,’ which is matter of 

the interest.‘, The appellants had given certain guaran- 
grant : the latter case he illustrates by the instance of 

tees to a bank 60 secure a company’s indebtedness. In 
a permission not merely to cut clown a tree on a man’s 

due course they paid to the bank under these guarantees 
ground, but to carry (or have it carried) away.” Lord 

a SUIXI of %64,482 16s. 8d., and t,hen claimed a refund 
Wright in I,n le Refund of dues under Timber Regula- 

of tax to the extent of that sum. In holding, Ttith the 
tions, [1935] A.C. 184, 193 ; sub. SOW&. Attorney-General 

rest of the House, that the right did not extend to 
for Manitoba v. ,4ttorney-&nerd for Canada, (1935) 
51 T.L.Rs. 242. 
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THEIR LORDSHIPS CONSIDER. 
_ ..- -. 

BY COLON% 


