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THE DEFAMATION ACT, 1954. 

V~I.--TH~; Dm~n-c;ri OF “ QIJATJFIED PRJVIIJNSE “, 

I N our last issue, we commenced a review of s. 
17 of the Defamation Act), 1934. WC shall now 
give some further consideration to the new s&ion. 

It has long been accepted that thcrc arc cases in 
which t’he individual’s right to the protection of his 
reput’at’ion must yield to the public interest’, which re- 
quires that t’he full& information upon certain matters 
shall be widely availablr. This salutar~~ principle of 
t,he common law has, in theorJ7, ncl?cr been dest’royed. 
In pmcticc, however, the area of its application IS 1)) 
no means certain, and, at a,ny rate in this centurJ7, the 
Court,s have been unwilling to apply it in any instances 
not falling clearly within the decided cases. The Law 
of Libel Amendment Act, 1888 (Eng.), assisted the 
process whereby a prinviplc was exchanged for a cata- 
logue, This was to some extent adopted in s. 2 of 
the Ilaw of Libel Amendment Act, I910 (X.Z.). The 
DefamaGon Act, 1952 (T;.K.), &ended the cataloguc 
so as to bring wit,hin it’ the category of privileged 
reports. The proceedings of manx bodies nhirh wcrc 
of little intcrcst to t’hc public, or did not, cvcn exist, 
in Victorian times, may now be reported M ithout fear 
of actions for libel ; but, in this regard, our stat’ute law 
was reasonably up-to-date. Thus, though it ma,y bc 
regretted that a principle has been abandoned in favour 
of a catalogue, or, more specifically, a seiies of categories 
of privilege, the new Act dots at any rate cnsurc that 
the list of categories has been modernizrd and rendcrcd 
more realistic in New Zcalaiid conditions. 

Privilege enjoyed by newspapers before the present 
Act has been built’ up pieccmcal, a long and not alt’o- 
gethcr sure step in this process being the Law of Libel 
Amcndmcnt Act, 1910, which is now repealed: but 
otherwise the present ,4ot’ confirms the special status 
of all suc*h actions as have hitherto been I)rivilcgcd : 
(s. 17 (4) ). 

Section 17 confers qualified lnivilogc on a variet\, of 
actions, man)- of them new t’o that benefit. &lb- 
section (I) ljrovidcn that, subject to t’hc provisions of 
the se&ion, the publication in a ” nW-spaper ” or as 
part, of any programme or service provided by marls of 
a ” broadca,st,ing ststion,” as those terms arc rcspec- 

tively defined in s. 2 (I), of the reports or other matters 
mentioned in the Schedule shall be privileged unless 
the publication is proved to be made with malice. 

S&ion 17 extends the statutory defencc of quali- 
fied privilege conferred on certain reports by ss. 2 
and 3 of the Law of Libel Amendment Act’, 1910, as 
extended by the Law of Libel Amendment Act’, 1933, 
and s. 26 of the &atutes Amendment Act, 1948. 
The section and the First Schedule replace the exist- 
ing New Zealand provisions, and largely follow S. 7 
of the Defamation Act, 1952 (U.K.) and the Schedule 
to that ,4ct ; but like the Xew Zealand s. 2, and 
unlike the United Kingdom provisions, the sect’ion 
is not limited to newspaper reports, and it applies 
to criminal as well as civil proceedings. 

Subsection (1) provides that the publication of any 
matter ment,ioned in the First Schedule is to be 
privileged in a civil or criminal proceeding, unless 
the publica)tion is proved t’o have been made with 
malice. 

Subsection (2) provides t’hat, in a civil action in 
rcspcct’ of any ma,ttcr mentioned in Part II of the 
Schedule, s. 17 is not to be a defence to a newspaper 
or a broadcasting station if it’ is proved that the 
defendant has been requested by the plaint’iff to 
publish in the same manner as the defamatory matter 
a reasonable letter or statement by way of explana- 
tion or contradiction and has refused or neglected 
to do so, or has done so, in a manner not adequate or 
not reasonable in the circumst’ances. 

Subsect,ion (3) which is new to il’ew Zealand, pro- 
vides that’ s. 17 is not to protect the publicatlion of 
a,ny matter the publication of which is prohibited by 
la,w or by order of any Court in New Zealand or in 
the territ’ory in which t’he subject-mat’ter arose, and 
is not to protect’ the publication of any matIter men- 
tioned in Part II of the First Srhedulc which is not 
of ljublic CO~CWII or the publication of which is not 
for t’he public bnuefit . 

Subsection (4) prescrvcs all other esist’ing privilcgcs. 

The reports detailed in Part II of the Schedule are 
prot,c&d, so long as three conditions are present : 
(a) they must not be prohibited by law or by the order 
of any Court, in Xcw Zealand (subs. (3) (cc) ; the report 
must be of public interest and for the public benefit 
(subs. (3) (b) ) ; * and (c), if published in a newspaper or 
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over the air from a broadcasting station, the newspaper 
or broadcasting station must be prepared to publish an 
explanatory or contradicting statement,, if the person 
claiming to have been defamed asks for that to be 
done (subs. (2) ). 

In the cases specified in Part 11 of the Schedule, the 
victim of a defamatory report or statement may demand 
that any newspaper or broadcasting station which has 
published it, print or give a reasonable letter or state- 
ment to explain or contradict it. If in response t)o such 
a request the newspaper or broadcasting station fails 
to publish such reasonable letter or statement, or does 
SO in a manner not adequate or not’ reasonable having 
regard t’o all the circumstances, a defence under the 
section will not be available (subs. (2) ). It will be 
a question for the jury to decide what is a “ reasonable 
letter or statement ” and an “ adequate ” mode of 
publication under the section. No doubt any correc- 
tion should be given a prominence similar to the matt,er 
it corrects and the let,ter or statement, in order to be 
reasonable, should be confined to the refutat)ion of the 
libel or any necessary explanation required t,o prevent 
misinterpretation or false innuendo. It should clearly 
not contain extraneous self-advertisement’ or complaint 
or gratuitous criticism of the journal in which it, is to 
appear. 

The First Schedule sets out the matters to which 
s. 17 applies, as follows : 

PART I. 

Statements Privileged Without Explanation or 
Contmdiction. 

1. Fair and accurate reports of the proceedings of 
the House of Representatives. 

[This clause follows s. 2 (I) (a) of the Law of Libel Amcnd- 
,ment Act, 1910, now repealed.] 

2. Fair and accurate reports of the proceedings of 
Courts of justice in New Zealand. 

[This follows part of s. 2 (1) (b) of the Law of Libel Amend- 
ment Act, 1910, now repealed.] 

PART Il. 

Xtatements Privileged Subject, in the case of a News- 
paper or a Broadcasting Station, to Explanation or 

Contradiction. 

3. Fair and accurate reports of the proceedings 
of the legislature of any territory outside New 
Zealand. 

[This is new to New Zealand. Chuae 1 of tha United 
Kingdom Scheclule is limited to the Legislatures of Her 
Majesty’s dominions outside Great Britain, and is in Part I 
of the Schedule to the Defamation Act, 1352 (UK.).] 

4. Fair and accurate reports of Courts of justice 
outside New Zealand (including international Courts 
by virtue of the definition in Part III of the Schedule). 

[Tl& jollotus the part of s. 2 (I) (b) of tlbe Law of Libel 
Amendment Act, 1910, that is not in cl. 2 ; but the extension 
to international Coztrts is rssw. Clauses 3 und 4 of the United 
Kingdom Schedule relate to international Courts (wherever 
held) and to other Courts in Her Majesty’s dominions outside 
the United Kingdom, and those clau,ses are in Part I of the 
United Kingdom Schedzrle. 

5. Fair and accurate reports of inquiries held under 
the authority of the Government or legislature of 
New Zealand or any other country, or copies or 

extracts from or abstracts of official reports of such 
inquiries. 

[This follows s. 2 (1) (0) of the Law of Libel Amendment 
Act, 1910, except that the existing provision is limited to New 
Zealand inquiries. Clause 5 of the United Kingdom Schedule 
is limited to inquiries in Her Majesty’s dominions outside the 
United hFingdom, and is in Part I of tile Schedule.] 

6. Fair and accurate reports of the proceedings of 
international organizations of which the Government 
of New Zealand or any other part of the Common- 
wealth is a member, or of international conferences 
t’o which any such Government sends a representative. 

[This is new to New Zealand. Clause 2 of the United 
Kingdom S’chedule is limited to organixxtior+s of which the 
United Kingdom is a member and to conferences to which it 
sentls cd representative, and is in Part I of the Schedule.] 

7. Fair and accurate copies of or extracts from 
public registers, kept under any Act, or of other 
documents open to inspection by the public. 

[This is new to New Zealand c1n.d follows cl. 6 of the United 
Kingdom Schedule, which is in Part I. The clause is 
limited to New Zealand registers and documents.] 

8. Notices or advertisements published by any 
Court of justice in New Zealand or elsewhere or by 
any officer thereof. 

[This is new to New Zealand and follows cl. 7 of the 
linited Kingdom Schedule, except that that clause is limited to 
Courts in the United Kingdom, and is in Part I.] 

9. Fair and accurate reports of public meetings 
or sittings in New Zealand of local authorities or of 
persons or bodies appointed or constituted under or 
acting under any Act (not being a Court of justice 
or a person holding an inquiry to which clause 5 
relates). 

[This correspon,ds to s. 2 (1) (d) of the Law of Libel Amend- 
ment Act, 1910, but folkws parts of cl. 10 of the TJnited King- 
dom Schedule.] 

10. Fair and accurate reports of the proceedings, 
or of the result of the proceedings, in inquiries held 
under the rules of any sporting, industrial, religious, 
or cultural association, relating to persons who are 
members ofthe association or are subject to its control 
by virtue of any contract. 

[This clause is new to New Zealand, except that paras. (f) 
and (g) of s. 2 (1) of the Law of Libel Amendment Act, 1910, 
as added by the Luzo of Libel Amendment Act, 1953, unds. 26 
of the Statutes Amendment Act, 1948, make similar pro- 
vision for inquiries by horse-racing amd boxing organisztions.] 

11. Fair and accurate reports of public meetings 
held in New Zealand for a lawful purpose relating to 
matters of public concern. 

[This is new to New Zealand, and follows cl. 9 of the 
United Kingdom Schednle.] 

12. Fair and accurate reports of general meetings 
of incorporated companies or associations constituted 
or operating in New Zealand (except private com- 
panies) . 

[This is new to New Zealand, and follows cl. 11 of the 
United Kingdom Schedule.] 

13. Copies of or fair and accurate reports or sum- 
maries of st’atements, notices, or ot,her matters, 
issued for public information by or on behalf of the 
Government or any local aut’hority. 

[Xhis follows cl. 12 of the United Kingdom Schedule, and 
corresponds to s. 2 (1) (e) of the Law of Libel Amendment Act, 
1910, which relates to reports of the acts and proceedings of the 
Government or any State department 01’ officer, so far as 
publication is authorized or requested by an9 Minister of the 
Crown.] 

Interpretatio?a.--The Schedule carries its own in- 
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terpretation clauses, as Part III of the Schedule pro- 
vides that, in the Schedule, unless t’hc context other- 
wise requires,- 

“ Court of justice ” includes the International Court of 
,Justice and any other judicinl or arbitral tribuml 
deciding matters in dispute between States : 

” Government “, in relntion to any teAtory outside New 
Zealand whic.h is subject to a central and a local 
Government, means either qf those Governments : 

” Legislature “, in relation to any territory outside New 
Zealand which is subject to a central and a local 
legislature, means either of those legisla.ture~s : 

” Local authority ” means a local authority &thin the 
meaning of the Loca.1 Government Loans Board 
Act 1926, whether by virtue of section two of that 
Act, or of any Order in Council thereunder or by 
virtue of any other Act. 

It should be noted that, where s. 17 applies to 
publications in a “newspaper,” that term is redefined so 
as to bring in publications published periodically at 
intervals of not more than three mont,hs, thus bringing 
monthly and quarterly journals within the scope of the 
section : s. 2 (1). 

NEW ZEALAND STATUTORY PROVISIONS REPEALED. 

In New Zealand, the Law of Libel Amendment Act, 
1910, related entirely to actions against newspapers, 
and, so far as t’he law relating to privilege has been 
affected by statute, it is to be found in ss. 2 and 3, 
which deal with the qualified privilege of reports of 
Parliamentary, judicial, and other proceedings, which 
will be mentioned in more detail later. The term “ news- 
paper, ” where used in that statute, was defined in s. 12 
to mean :- 

Any newspaper, review, magazine, or other print published 
periodically at intervals not exceeding three months. 

This definition, which covered from daily publicat’ions 
to quarterly publications, differed from the definition 
of “ newspaper ” in s. 2 of the Printers and Newspapers 
Regist’ration Act, 1908, which includes : 

every paper or pamphlet (other than those hereinafter ex‘ 
cepted) containing any public news, intelligence, or occurrences 
or any remarks or observations thereon or on any political 
matter, and published for sale periodically, or in parts or 
number at intervals not exceeding twenty-six days between 
the publication of any two such papers or pamphlets or parts 
or number, at a price of sixpence or any less amount ; but 
does not include any document published in the course of his 
duty by the Government Printer or any document containing 
only matter wholly of a commercial nature. 

“ Newspaper,” for the purposes of the Defamation 
Act, 1954, is defined in s. 2 (1) as meaning- 

any paper containing public news or observations thereon, 
or consisting wholly or mainly of advertisements and is 
published in NEW Zealand or elanwhere, periodically at intervals 
not exceeding three months. 

The definition of “ newspaper ” in s. 7 (5) of the 
Defamation Act, 1952 (U.K.), is defined to allow an 
interval between issues of thirty-five days, thus 
bringing monthly journals within the scope of the 
statute in distinction from the current New Zealand 
comparable statute, which extends to quarterly publica- 
tions . 

Under s. 2 of the Law of Libel Amendment Act, 1910, 
qualified privilege attached to a fair and accurate report 
of (a) Parliamentary proceedings or the proceedings of 
any Parliamentary Committee ; (b) the proceedings of 

any Court of Justice, whet,her in open Court or not, 
and the result of the same ; (c) t’he proceedings in 
any inquiry held under Dhe authority of statute or 
Order in Council ; (d) t’he proceedings of Any local 
authority, or any body constituted by statute for the 
discharge of public funct,ions, in so far as the report 
relates to matters of public concern, and the publication 
thereof is for the public benefit ; and (e) of the acts 
and proceedings of the Executive Government, or of 
any Department or officer thereof, so far as the publica- 
tion of such reports is authorized or requested by any 
Minister of the Crown. 

lt will be seen that the First Schedule to the Defama- 
tion Act, 1954, summarized above, is more extensive 
and in greater detail, There was nothing in our Law of 
Libel Amendment Act, 1910, comparable with s. 17 (3) 
of the Defamation Act, 1954. A provision comparable 
with s. 17 (4) was s. 2 (2) of the Law of Libel Amendment 
Act, 1910, which provided that nothing in that section 
which related to qualified privilege, was to be SO con- 
strued as to take away or restrict any privilege existing 
at common law. 

Section 3 of the Law of Libel Amendment Act, 1910, 
which may be compared with s. 17 (2) of the new 
Defamation Act, 1954, is as follows : 

3. In the case of a publication in any newspaper of a report 
of any such proceedings as are mentioned in paragraph (d) 
of the last preceding section, the protection intended to be 
afforded by that section shall not be available in any civil or 
criminal proceedings if it is proved that the defendant has 
been requested by the person defamed to publish in that 
newspaper a reasonable letter or statement by way of oontra- 
diction or explanation of the defamatory matter, and has 
without reasonable justification refused or neglected to 
publish the same within a reasonable time. 

In re-enacting that section, as s. 17 (2) of the new 
Act, its provisions have been extended to broadcast 
statements, and has incorporated some of the phrasing 
of s. 7 (2) of the Defamation Act, 1952 (U.K.). 

PROCEDURAL. 

Sections 9 to 13 of the Defamation Act, 1954, are 
largely procedural. They reproduce, mostly with 
merely verbal amendment, ss. 4 to 8 of the Law of 
Libel’Amendment Act, 1910. 

AGREEMENTS FOR INDEMNITY. 

Section 14, which follows s. 11 of the United Kingdom 
statute, relates to agreements for indemnity entered 
into between authors and publishers, or publishers 
and printers and insurers, whereby one party agrees to 
indemnify the other against any loss caused by the 
publication of defamatory matter. 

Section 14 was originally enacted in order to remove 
any doubts as to the va1idit.y of certain contracts of 
insurance and indemnity. It provides that an agree- 
ment for indemnifying any person against civil liability 
for defamation is lawful, unless, at the time of the 
publication, the person indemnified knows that the 
matter is defamatory, and does not reasonably believe 
that there is a good defence to any action brought 
upon it. 

It would seem that s. 14 is merely declaratory of the 
common law. 

In some future issue, we hope to give some considera- 
tion to those sections of the new Act, which, SO far, 
have not been dealt with in these pages. 
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SUMMARY OF RECENT LAW. 
PRACTICE. 

Approlh. --.4ppe~1lx to Bupreme Pow-~Lutr~ .%rvicc of lVotice 
qf Appea-Mistake of Appdlmt‘.s Solicitor- Iliscrrtio~o qf Court 
to allots Further Time--?Mn~~iatrcrte,~’ Courts Act, 1947, s. 73 (I). 
On the delivery of a judgment on October 5. 1954, the appellant’s 
solicitor applikd to the Magbtratc to fix srcuritv for appeal; 
and this was done. On the following day, notice of motion 
on appeal was lodged in the Supreme Court, and a duplicate 
was delivered to the Registrar of the Magistrate’s Court. On 
Oct,ober 11, t,he amount fixed as scrurity for appeal was paid 
into the Mapistrato’s (Court. By all o\-rbrsight ill the office of 
the appcllani’s solicitor, no copy of thr Ilotiro of appeal was 
sorred on t,ho respondout’s solicitor. until October 29. Ita was 
not suggested that respondent hsd suffered iu any way from 
the late service of the notice. except that, pxhaps, the appeal 
might in consequence. not he heard during the then current 
session of the Suprcmo C’ourt, which commenced on October 12. 
Held, 1. That, under s. 73 (1) of the Megistrat,es’ C0urt.s Act, 
1947, it was within t,hc unfettered discretion of the Court tSo 
allow further time to serve the not,ice of the appeal, as the 
application had been made within the p3riod of one month 
from the data of t,h- tl:Gvery of final judgment ; and that oarh 
case must, bz cxGde:e:l solclv on its m?rits, and the Court 
will grant lravr if justice requires it. (Ruri v Robinson (Ko. 2), 
[1937] N.Z.L.K. 893 ; 1 19371 G.L.R. 514), li%@ v. Als!zWxon, 
I19361 N.Z.L.R. 31s ; [ 19361 G.L.R. 27.7, a&cd.) 2. That, 
on the facts of this case, thxe wa; nothing in the nature of the 
mistake of the appellant?s solicitor iu not serving the notice 
of appeal in time, to exclude it, from hying a proper ground for 
exercising thr Court’s discretion in the appellant’s favour. 
(C&i v. Shmsmbth, [1939) Ch. 841; [I9391 3 All EX. 916, 
followed.) Ih-r~ch an,,! Angther v’. CUWOU. (SC. Auckland. 
November 10, l!J54. Stanton, J.) 

Seltle,nont---Revocntion~--Po1l’cr to revoke with Consent of a 
Judge of the Chanter!! Dil,ision-Vvtrlir2ity-PerPon connot impose 
nut)/ on Court to f6:LZ.B (‘o?Lwlat. In a voluntary sobtlement 
dated October 17. 1917. it was provided : ” Tho settlor may 
at any time during her life with the consent of a Judge of the 
Chancery Division of the High Court of Justice from time to 
time by any deed or deeds revoke or vary either wholly or parti- 
ally the trusts and powers of and concerning the whole or any 
part of,the trust, fund and of the income therefrom respcctirelJ 
. . . Bv a deed datrd December 14, 1953, the set’tlor 

purport,od to revoke all the trusts of the settlement,, and she 
now applied for the consent of a Judge of the Chancery Di\-ision. 
Held : a private person could not impose on a Judge the juris- 
diction or duty to adjudicate on such a matter, and the pro- 
vision was improper and inconsistent with the lxactirc of the 
Courts : accordingly t,he application would he (lismissetl. 
(Dictum of Sirnonds, J., in Ike H.‘s Srft!ement 1 19301 1V.N. 3, 
applied.) Ra Hooker’s Settlement. Heron \-. f’ublic ‘f’rnctw < , 
und Others. [ 19541 3 All F:.K. 3’1 (C’h. I).). 

RATES AND RATING. 
Ruting on Annual Vul~te -~ l,~~n:l held under Licence .,from C!rorca 

-Licence jor Two (wd ,L H&j l.aars--l’uilEin~~~ erectcd thereo,, 
to be retnore~l ut Termirution of Idice:~ce-mkSrd~ I~ctildings, 
Irre.spectiw3 0s I’~rntune7bc!y, “ ruteablc proper@ “---“ An7maZ 
due ” of Ruildin~s to (Ic nscert4hetE by Asxesaing Rent nt Lkde 
of Valuation which Licensee would be. willing to poll if’ Buildinys 
(n other Hrrrr!l.s~--Xntin.n Act, 1925, s. 2. A company was 

granted a licence to occupy Crown Land for a p-riod con- 
mrncing on January 21. 19k2, and expiring on J~IIC? 30, 1954, 
t,o he used by it for purposx incidental to thr construction of 
a bridge xarby. The company erected building.3 for the use 
aud occupation of its employees during the const,ruction period ; 
at the conclusion of which they would be removed. Some of 
the buildings were not physically attached to the laud. TllP 
company, in terms of the licence, could not erect an)’ permanent 
buildings on the land, and any buildings erect,ed could be re- 
moved at, the termination of the licencc, no compensat,ion b?iug 
payable if they were left). The company had to pay all rates 
and outgoinga in respect of the land during the term of the 
licence. The Lower Hutt City Corporation\, the rat>ing authority, 
levies rates according to the “ annual value,” and the rateable 
value of the land comprised in the licence was assessed on the 
basis that the building 1 erected or placed upon such land should 
be taken into consid:ration in assessing the amount of rates 
payable. On objectiou by t,he company to such assessment, 
Held, 1. That the word “ huildiugs ” in t,he phrase “ with t,he 
buildings and improvements thereon” in the definition of 
“ rateable nronertv ” in s. 2 of the Rating Act, 1925, means 

all thr buildings locntcd on the hultl at the date of the ralu- 
tion, irrcspcclivc of their pcnnnnancy or oihcrwisc. 2. That, 
“ anuua,l raluc ” of the builtlings shonltl bc dctrrrnincd by 
assessing the rent which, if t,he buildings wvcre on other land, 
tho rompany would he willing to pay for them. (Lo&~z County 
f’oun-il v. Erilh fl?L,Z Ivest Hwr, 1 1x031 A.C’. .xi”, follomod.) 
In, rc H’ilkin.9 trwl Uflc%ies Construction Co., I,trl.‘s. Obje?tios. 
(l,oitei> Hutt. Octohcr 19, 1954. C’arsolr, S.11.). 

WORKERS' COMPENSATION. 
Accirlent tcrislr~,j Oat oj cd In the t’urr~w of Et,,plo~/tne7lt---- 

Jhmrc!itis- -:\lult-house Hand-- IVurkcr derelopiy v?,eto #ensi- 
ficitj/ k) ~~O?lkis find to ~)&S-~i~ot’k~~ !ji/W Lbght &Pork by 
l~~~~plo!~er---InoSilit~~ to work in ,2lrtlt-km6vc ((ad 1,o.s~ of Oppor- 
tunitq to Ewn uuc?rii,ne--Corrllnens,ltior~ brrve,l OIL Loss qf Eurninqs 
bg Rcjwen,se to 240crnge Wee&/ Eurniyjs-- Worker.~ Entitled to 
lmre E~stimtrto 9r1cA3 of Cornpenrubion on Qutrsi-schedule Bnai,s 
before Electi,z,T to take rs’uch Compensation in8tend of C’ompensn- 
tibn based on Loss of ~c;rcrni’~3s---Il’orkers Compensation Act, 
1922, 8s. 3, C---Workers Com,pcnwtion 4 mendmant Act, 1947. 
8. 41 (3). In 1944, the plaintiff was treated with penicillin 
injections for burns. but no rash appeared. Subsequently when 
working as a farm labourer he had used psnicillin ointment for 
t)reating mastitis in cows. He had no dermatitis at this time. 
In Juue, plaint,iff commenced working for dofendant~ as a malt- 
house hand, and for some Iline to ten months continued at 
t,hat work with no apparent t)rouhlr. In March or ilpril, 1951. 
he had four injections o f penicillin at the Christchurch hospital 
over a period of two days. There was no immediate dcvelop- 
merit of a rash, but on the first day on which he returned to 
work aft,er these injections a rash app:aretl. He reported 
back to the Christchurch Hospital. He was given some lotion, 
and the rash disappeared within the next few days. Subse- 
quently, the rash reappeared and became worse, affecting 
various parts of his body. Hc sought medical advice; and, 
in February, 1933, he was advised to leave the work in which 
he was engaged as he had no chance of recovering while en- 
gaged in that, work. The work of malt-house hand in which 
plaintiff was engaged involved various jobs which included 
the turning or ploughing of the barley on the kiln floor twice 
during each shift : and, twice a week it, also involved removing 
the barley from the kiln floor and placing fresh barley on the 
floor. The temperature of the kiln was fairly high, and the 
barley on t,hc floor may on occasions have a temperature of 
200”. The air tomperat)ure above the barley was not as high 
as that ; but the fact that it can be very high was shown by a 
provision in t,he award that,, when men are working in t,he kill1 
tho air, t,cmperaturo 4 ft,. above the grain must not be higher 
than IN)-. There were pertain moulcls 011 the floor of the kiln 
and in the barley ; and th-se moulds, blue m~uld and penicillium 
mould, might, cause dxmrttitis. The high temperature in which 
plaintiff had to work would cause sweating, and this sweating 
irritates the dermatitis and makes the condition worse. The 
plaiut,iff received compensation from March 3, 19.53 to July 3, 
1953, at which date he was certified fit for light, work. He 
commenced light work on July 13, 1953, and all the medical 
witnesses were of opinion that, he should notI ongago in any 
heavy work liable to bring on perspiration. On a claim by t,hc 
plaintiff for compensation for the full amount from July 3 to 13, 
1953, when he commenced light work ; and his further claim 
for compensation based on loss of earnings, calculat,ed according 
to the differences between the wages he was receiving in tho 
Inalt-house and the wages ha was able to earn at light work. 
Held 1. That. on the oridence, the plaintiff, as a result of 
woriilrg in the malt-house for the defendant company, had 
developed a s-nsitivity t,o moulds and t,o dust which he did not 
have before he commenced that work ; and that he was entitled 
to compansation in respect of the dermatitis which he clevelopod 
while employed by the defendant company. (Dodd v. Doriy 
I&ustries, [I9511 G.L.R. 491, and Smith cm:2 Lid&! v. Pukemzro 
(‘ol1ierie.s Ltd., (1952) G.L.R. 261, and (‘o&an v. Gencml Motors 
Ltd. (unrcport,cd), distinguished.) 2. That), the fact that,, owing 
to his condition’s being such that he was unable to continue 
working in the malt-house, the plaintiff, by leaving his employ- 
ment and thereby losing an opportunity of earning overtime 
payments, did not affect his right to claim compensation based 
on loss of earnings by reference to his average weekly earnings 
;n t,he employment of the defendant company. 3. That, the 
plaint,iff, if he so desired, way entitled to have an estSimate made 
of compensation ou a quasi-schedule basis before he elected to 
take compensation thereunder instead of compensation based 
on loss of earnings. MeGeorge r. New Zrnlaad Breweries. Ltd. 
(Camp. Ct. Christchurch. October 27, 1954, Dalglish, J.) 
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THE PLACEOF LAW IN INTERNATIONAL RELATIONS. 
--- 

By Ih~co N. VAN KLEFBENY, Minister of Stcrle and 
dw~bussaclor of the ,Vethedands.* 

--- 

I should like to speak to you about the place of Lnn- strong when it is in a position to invoke a rule of positive 
in international relations, and, more especially, of the international law.“’ 
need there is for putting into the conduct of international 
relations a much greater emphasis on Law t’han has 

1 should like very much to explore with you why 

been done these last few years. And u-hen I say 
this is so true. For I believe that there is every reason 

“ Law,” I mean, by the nature of the thing, international for such an exp1oration. Tt seems to me that, without 

law. 
the slightest doubt, there has been a striking and highly 

I believe t’hat this would be to the advantage of all 
undesirable neglect of international law in the conduct 

nations. Partaking of the majesty and authority char- 
of international relations ever since the outbreak of the 

acteristic of all Law, interna~tional law is the only 
&Second World War. T,et me give three illustrations, 

objective and impartial yardstick in international re- 
which unfortunately may easily be mult’iplied. 

lations ; a solid basis for any international policy 1. In spite of the fact that during t,he war against 
worthy of that name ; a sure touchstone for the settle- Germany, the Allied Powers had a very strong legal 

I 

GLADLY accept’ the invitation of the Editor 
of the LAW JOUREIAL to make my first 

message to the profession, as the new 
Attorney-General, one of Christ,mas greetings and 
good wishes for the New Year. 

In these laborious days, the Christmas vacation 
is well earned. In more spacious days which I 
can only just remember, lawyers enjoyed a more 
leisurely life. The legal offices closed on Saints’ 
Days and other days of commemoration. The 
Christmas and Easter vacations were much longer 
than the holideys of other people ; and, at least 
in the provincial town where I went to school, 
the lawyers had a half holiday in t’he middle of the 
week as well as on Saturday. 

Nut the lawyers are no longer like the lilies of 
the field. The days of our years are now bustling, 
busy days, and the Christmas vacation is well 
earned. My wish is that it may be well enjoyed 
by Lou all as a fest’ival of goodwill, as a time for 
family reunions, and as a. period of rest and re- 
laxatlon to fit, you for a.not’her strenuous year. 

1 hope that’ the New Year will be a happy and 
prosperous one for the profession. As ,4ttorney- 
General, T look forward to a year in which I hope 
to be of some service to the profession and the 
fraternity of the law. 

J. It. M~RYHALL. 

Sttorney-General’s Office, 
WXLLINGTON. 

ment of international disputes ; and an effective re- 
ducing-agent of mere statecraft, cleverness, and oppor- 
tunism. It sets up “ a standard to which the good and 
t’he just can repair.” International optimism, confi- 
dence and tranquillity are in direct J)l'o]m'tiOn to its 

strength and advancement. 

All this is of especial importance to nations who are 

in a defensive posibion. ” In diplomatic debate,” said 
the former President of the International Court of 
Justice, Professor Hasdcvant, ‘. a State feels particularly 

* An address at Princeton University on November 29, 1954, 
under the auspices of The TYoodrow \Pilson School of Public 
and International Affairs. 

Dr. Eclco Nicolaas vnn Klcffcn:: w:w l,orn 1894, in J?riosl:>nd, 
Holland ; he received his dcgrtc of J)oc:tor at Law at Leidm 
ITnivcrsity in 1919 on tbocir : ” Tho Hcltstions botwcon t,ho 
Netherlands end Japu\ from I(i(%” He wi:-i socrotwy of the 
Hoard ot Dircotors of tha Roy<;1 Jktch Potroloum Compny in 
London. 1921.1923 : Drnutv-(lhirf. Lenr.1 scot,ion Jlinistrv of 

position, in addition to a very strong political and 
military position, there was nothing in the Atlantic 
Charter in the nature of a reference to international law. 

2. Even more surprisingly, t’he draft of the IJnited 
Nations Charter prepared in 1944 at Dumbarton Oaks 
by representatives of China, the Union of Soviet Socialist 
Republics, t’he I’nited Kingdom, and the United States 
of America, contained no reference at all to international 
law, or even to justice. There was no indication to 
guide the future organization in finding an answer to 
the question on what basis its decisions were to be 
taken. Several nations were shocked by so grave an 
omission, and by the prospect that everything seemed 
to be left to politics. At the Conference of San Francisco 
I therefore proposed t,o say clearly in the Charter that 
the new organization was to function in conformity 
with the elcmenta.ry principles of morality and justice 
and on the basis of respect due to international law. 
Other countaries rnzsented similar suggccstions, with the 

Foreign ;\ffr,irti;, Tk H&k. 1923.196, and of Diplo&tk: 
~/., 

section, 1929-1939 ; Xinistrr to Switzcrlrnd, 193B ; Xinistw of 
result that the ?%arter now refers expressly to inter- 

J?orcign AffCs, 1959.1946 ; lei;dw oFdelegation to Scn Frcncisco 
national law. 

Confcronce, 1945 ; &Iinister without portfolio end Ncthcrknds --~--- 
reprosentctive, United. Nations, 1946-l 947 ; Ambassador to 1 Reglas Genarales du Droit de law P&x : Rocueil des Cours 
U.S.-k, 1947-1950 ; Xlinistcr of St&c, 1950 : ;\linistrr to Portup!, 
1950 : President of Unitctl Nntiow, 1954. 

de 1’Academie de Droit International de La Haye, vol. 58, 
p. 480. 
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3. My third example has to do with a very successful 
institution which has been functioning in my own 
country for more than a quarter of a century : The 
Hague Academy of International Law, an international, 
non-political, non-profit organization which organizes 
a first-class summer school of recognized st,anding and 
proved drawing-power for the teaching of international 
law. This institution used to receive from the Carnegie 
Endowment for International Peace an annual sub- 
vention which before the wa.r was paid with exemplary 
regularity, but had to be discontinued after the war. 
The Academy has tried in all count,ries to raise new 
funds, but hitherto with little success. 

It is clear that at this time international law has been 
relegated into the background ; t,he general public does 
not seem to know very well what it is, and is not 
interested. Can it be that the nations have come to the 
conclusion that, inasmuch as international law has not 
prevented the outbreak of the Second World War, it is 
a useless instrument which therefore may be discarded ? 

No conclusion could be more rash or wrong. It is of 
course quite true that international law did not prevent 
the war. But neither did diplomacy, nor anything else. 
The point is not whet,her international law can prevent 
a war, but whether it can make a contribution to pre- 
venting a war, and whether a well-founded appeal to 
international law can perceptibly strengthen the case 
of whoever appeals to it, And that it can. 

There is much vague and confused thinking on this 
subject, and it seems to me that the time is overdue for 
these things to be clearly stated. Here is a strong shield, 
giving those who possess it better morale, a considera- 
tion undoubtedly of special importance to the armed 
forces. A shield is a weapon of defence, not offence. 
No weapon can be more legitimate. 

E’ortunat,ely, there are a few signs that a better 
understanding in this respect is at hand. Let me mention 
only the remarkable address given by the Secretary of 
State of the United States, Mr. John Foster Dulles, to 
the American Bar Association at its Boston meeting of 
August 26, 1953, in which Mr. Yulles said that one 
of the inadequacies of the United Nations Charter 
“ came out of disregard for the fact that world order, 
in the long run, depends, not on men, but upon law, 
law which embodies eternal principles of justice and 
morality.” And the Secretary of State quoted on that 
occasion from the late Seuator Taft’s book, “A Foreign 
Policy for Americans,” in which he said, speaking of 
the United Nations Charter : “ The fuqdameqta,l diffi- 
culty is that it is not based primarily on an underlying 
law and an administration of justice under that law.” 

NOW why is it that an appeal to international law 
has that power of strengthening our position ? 

The answer is to be found in that quality, inherent 
in and typical for all law, which requires rights to be 
respected and the law upheld. If, as private persons, 
we have a right not to be attacked, damaged or insulted, 
then that means that this right is to be respected by all, 
that those who infringe it are wrong, and that those in 
charge of upholding the law will if necessary make sure 
that it is upheld. A well-founded appeal to law will be 
understood and admitted by all decent people. Similarly, 
if a State is wronged or about to be wronged, an appeal 
to international law will be understood and admitted 
by all decent people, and evil-doers without hesitation 
branded as such, with even less hesitation than in the 

case of an appeal to purely moral considerations (which 
after all have a strongly individualistic tinge), and with 
very much less hesitation than in the case of an appeal 
to force. 

Where does that peculiar quality of international 
law, and indeed of all law, come from ! That is the basic 
question we must try to answer. 

There are several countries where the constitution or 
some other enactment proclaims the binding force of 
international law. There are others where the judiciary 
has declared international law to be binding.’ You all 
know that ir2 the United States a mixed system prevails : 
the constitution states a that treat’ies are part of the 
supreme law of the land, whilst the Supreme Court has 
ruled that not only treaties, but international law in its 
entirety, rules based on custom included, are part of 
American law.’ All this, however, gives no final ex- 
planation of the binding force of law ; it merely shifts 
the issue, for the question immediately arises : what, 
ultimately, gives the constitution, or an act of Congress 
or of Parliament, or a judicial precedent its binding 
force ? Besides, in the law of many countries there is 
no such provision as here referrod to, and yet nobody 
has ever contended that international law is not binding 
there. 

The answer to our question, therefore, must be 
sought outside of national constitutions, laws or judicial 
precedents. 

It would, of course, be quite wrong to say that law 
is binding, because, if you infringe it, the police come 
to fetch you. That simply would amount to confusing 
the foundation of the obligatory force of law with the 
fact that often (not always, and not necessarily) law 
has a sanction to restrain transgressors. 

Also, there is no answer to be found in saying that 
all law, and international law with which we are con- 
cerned here in particular, is bindirfg because the People 
want it to be binding. For immediately there arises the 
question : ,zuhy do people want it to be binding ? What 
is there in law, and in international law, that makes 
people want it to be binding ? You see, we are all the 
time confronted with the same question. It is obvious 
that we must look for an answer elsewhere. 

Much, in the course of the centuries, has been written 
on the subject. 

Let is first listen to Cicero, who, having observed 
that it is against nature to seek one’s own advantage at 
the expense of others, clinched this by saying : “ I f  
everyone did that, human society would of necessity 
destroy itself.“j Grotius, who quoted him, added : 
“ All that is unjust is against the nature of a society of 
reasonable beings.“6 Before him, Celsus, quot’ed in the 
Digest (I, l), had called law “ the art of what is good 
and fair.” 

These pronouncements are worthy of note, particu- 
larly because they show very clearly that Cicero, Celsus, 
and Crotius (and they were fa’r from being the only 
ones) consider that the foundation of the respect due 
to law belongs; to the domain of sociology and morality, 

England is an example : Blackstone, Commentaries, IV, 5. 
3 Art. 6. 
’ The Paquete Habana and The Lola, 20 Sup. C!rt. 290. 
j Do Officiis, III, 5. 
’ De Iure Belli ac Pa& Bk. I, oh. I, para. III, 2. 

Bee also ibid., Prolegomena, 16. 
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not to the realm of law. Disregard of law disregards 
what is good and fair, and destroys society ; to destroy 
society is against the interest and nature of mankind, 
and therefore inadmissible for practical as well as for 
moral reasons. 

The ultimate basis of the respect, due to law, accord- 
ingly, is extra-legal-i.e., outside the realm of law. As 
a command of a social and moral nature, the obligatory 
force of law is enjoined directly on the individual 
through his own sense of what is right or wrong, and 
not, as in the case of a command founded on law, 
through the medium of a fundamental legal rule he 
must obey whether or not he thinks that rule to be just. 
There simply is no such legal rule. I believe this explana- 
tion to be correct ; it applies to the binding force of all 
law, not excluding international law. 

From the 18th century on, however, at’tempts have 
been made to leave this safe ground indicated amongst 
others by Cicero, Celsus and Grotius, and to give the 
respect due to international law a legal basis. Christian 
Wolff, a remarkable German lawyer who lived from 
1679-1754, was the first to advance a theory which 
for a long period of time found a numerous following, 
especially in France. It was based on the idea of there 
being certain fundamental rights of states, as permanent 
a’s the state itself, absolute and inalienable, of which 
the state cannot be deprived without ceasing to be a 
state. The catalogue of t*hese rights varies from author 
t’o author, but it may be said with the late professor 
Antoine Pillet’ that there are five of them which have 
found general recognition : the rights to preservation, 
to independence, to equality, to respect, and to inter- 
national commerce. 

The assimilation of states to individuals is obvious ; 
states as well as individuals are considered equal and 
autonomous. Although autonomous, the state, like the 
individual, respects the equal rights of his peers. Ill 

particular, agreements must be kept because, if they 
are not, one or more fundamental rights of the other 
partner or partners is infringed. 

In the course of the present century, this theory has 
been under effective attack. 

It was pointed out, amongst other things, that it is 
inconsistent with reality. If independence is an inalien- 
able right of a state, how is it then that there are several 
states (take Morocco, or Andorra, or the Sheikdoms in 
the Persian Gulf) that are not wholly independent, 
without thereby ceasing t’o be states ? IMoreover, all 
states are becoming more and more inter-dependent 
instead of independent. 

Also, for those who like a logical argument it may 
be pointed out that this theory of fundamental rights 
of states rests on a form of reasoning which is a vicious 
circle : these rights are an essential part of a state, but 
they are only conceivable in a society of states. So 
either the state, considered individually, has these 
rights, but then they are anterior to the society (which 
is inconceivable), or they are not anterior to the 
society of states, but then it is difficult to see how the 
state suddenly finds itself vested with these rights on 
entering that society. 

This theory therefore has to be rejected. 
Quite another attempt to show that respect due to 

international law has an ultimate basis of a legal nature 
was the theory that all international law rests on con- 
I~ 

’ liechercbes sur les Droits Fondainentaux des Et&s, p. 3. 

sent, given either expressly (as in the case of treaties), 
or tacitly (as with custom).* In this way, there always 
is a contractual obligation, and pacta sunt servanak 
Of this maxim, as eminent an authority as the late 
Professor Anzilotti has made the keystone of his theory 
of international law.” I am none the less of the opinion 
that it cannot be left floating in the air ; we must ask 
ourselves why pacta sunt servanda, for whilst nobody 
doubts that consent can create a legal obligation, this 
does not mean that the ultimate basis of the validity 
of that obligation is consent. So this consent theory 
really means little or nothing. Why, moreover, should 
a mere fiction of tacit consent be given so large a place 1 
And can consent, express or tacit, perhaps be with- 
drawn with the same liberty with which it is supposed 
to have been given 1 

Other attempts of the same nature have been made, 
but time does not allow me to go into them. So far as 
1 can see, they are all intrinscially defective. I firmly 
believe that Cicero, Celsus, Grotius and all who thought 
and think like them are right : sooner or later one is 
driven to the conclusion, however one tries to look at 
it, that the ultimate basis of the respect due to interna- 
tional law (and to all law, for that matter) lies outside 
t’he realm of law-it is of a moral and sociological order. 
We respect law and its enforcement because we feel 
in our heart and conscience it is right and useful that * 
the law be observed, and not because there is any 
fundamental rule of law commanding us that we must 
accept it as right, whether we agree to accept it or not. 

This natural urge has nothing to do with the content 
or substance of law. In the same matter, that substance 
may differ from country to country, just as in one and 
the same country it may be different at different times. 
The appreciation of the substance of a given legal rule 
is the task of our sense of justice ; as soon and as long 
as that sense of justice is satisfied, we have the natural 
desire to see law respected precisely because it is law. 
The alternative is anarchy, and from that we instinc- 
tively shrink. 

I realize of course very well that, speaking like this, 
I am leaving the boundaries of strict law (though per- 
haps not necessarily those of jurisprudence). I know I 
am, and I am quite Impenitent, for it is not my purpose 
to confine myself to legal rules-we want to understand. 
Where basic things are concerned, it is rarely possible 
to stay outside the realm of metaphysics ; in fact, as 
Emile Meyerson has rightly pointed out, “ any science 
presupposes a minimum of metaphysics.“1o If we do 
not, we shall never get to rock-bottom, and to get to 
rock-bottom is the purpose for which I am speaking 
to you. Remember also that all the social sciences are 
somehow related, and that the various headings under 
which they are known to us are convenient Iabels rather 
than compartments separated from others by watertight 
bulkheads. And therefore, if we cannot understand law 
without making an excursion into, e.g., sociology or 
ethics, by all means let us make that excursion. 

In any case, I think we have now a full understand- 
ing of the importance of a well-founded appeal to in- 
ternational law in disputes we have with foreign states : 
every right-minded person carries within him a natural 
__- 
8 The theory that the binding charaoter of custom rests on 

tacit consent is very old, cf. Hermogenianus in the Digest, 
I, 3, 35. 

B Corso di Diritto Internazionale, I, pa&m. 
lo De 1’Explication dans lea Sciences (1922), p. 6. 
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respect for law. Let US not fall victim to the delusion 
that international law is so abstruse a science that the 
general public cannot understand an argument which 
is based on it. If it is a mistake to overrate shah people 
know, it is an even greater mistake to underrat,e what’ 
they understand. They are perfectly able to sift the 
genuine from the spurious, and that applies to all ooun- 
tries-it is above all a nmtter of clear presentation of 
the issues. 

Decent men want law ; they know that law is the 
average of what is right, nationally or internationally. 
They sense in it the element o$ legitimate defence 

against chaos or attack. That is why an appeal to law 
has such tremendous force ; the immediate reaction of 
the people is : if country S has a rrxllp good case at 
law, its case is respectable, it deserves to be upheld. 
We now know why that is so, and you see why in the 
beginning I spoke of t’he majesty and authority char- 
acteristic of Law. 

Therefore, let us give international law a much 
greater place in our defensive preoccupations than we 
have been doing since the end of the war. We have 
neglected it too long. -4 powerful weapon of defence 
has been left unused. Let us then make full use of it. 

HANDS ACROSS THE HERRINGPOND. 
Scotsmen at the Dutch Law Schools. 

--- 
By W. P. DE WAAL, D. JUR. (LEIDEN). 

From the start, I want to make it clear that from the 
legal point of view this article is nothing more than a 
fishing expedition. The following will make this 
statement clear. 

Lord Dunedin, in a speech delivered in Glasgow 
on May 21, 1935, for the David Murray Foundation 
in the ITniversity of Glasgow, entitled : ii The 
Divergencies and Convergencies of English and Scottish 
Law,” said : 

It (the influence of Roman law) wn~ peculiarly helped by 
another circumstoncc. The Roman IPJV had been actually 
adopted in Holland, e-r7 there had arisen there a celebrated 
teaching school at Lcidcn, which ww founded in 1574. There 
in the seventeenth century it ww+ A common precticc for 
Scotch lwwyers t’o go to perfect t,heir legr.1 education. They 
came back and nll through t’ho roportcd ewes in the seven- 
teenth and eight,eenth crnturics you find numerous references 
to Roman IRw. 

This statement aroused my curiosity. 1 thought that 
the learned Law Lord, whose clear and logical opinions 
I hardly need to emphasize, inferred that this educa- 
tion at Leiden University, my old ,4lma Mater, had 
had a deep influence on the students and on the forming 
of Scottish legal thinking. 

Consequently, Z wrote to Leiden, and, by courtesy 
of Professor R. P. Cleveringa and of the secretary of 
the historical committee of Leiden TTniversity, Mrs. 0. 
Idenburg-Siegenbeek van Heukelom, I got a list of 
the names of students of Scottish origin at Leiden. 
This list begins in the year 1588 and ends in 1777. The 
political situation in Holland and on the Continent 
became increasingly difficult and turbulent and probably 
brought this connection to an end. As the list covers 
several hundreds of names, it is not possible to publish 
it in t,his Journal, but it is open for inspection at the 
office of the Secretary of the New Zealand Law Societ’.v 
in Wellington. 

The list contains several names, which to-day arc 
still well known in bhe profession and in business circles. 
To take a few at random : Cunningham, Hay, Fletcher, 
Svright (Sievright) and of course, the Campbells were 
coming. 

Of about two of them only something mor3 is known 
in Holland : 

1. Ramsaeus (Ramsay) Jacobus, entry in Album 
Studiosorum Lugduni Batavae : April 6, 1588. This 
is the first entry of a Scot. Hc became, 1688, Extra- 

ordinarius Professor Logica ; 1592, teacher at the State 
College (apolitical body) ; March 12,1953, Under or Vice- 
Regent at the same College; diedin the same year in Leiden. 

2. Murdisonius (Mordisonius, Mordison) Johannes, 
born 1568 in Scotland ; at the age of thirty-one, he 
entered the Law faculty (as all of the list). In 1599, 
he was lecturer in physica ; November 9, 1603, Pro- 
fessor Logica ; died 1605 in Leiden. 

Apart from the mistakes in the spelling of the names, 
in perusing the list one nil1 find the names of tutors 
and valets included. This was done, as the secretary 
of the historical committee explains, for two reasons, 
the first (and probably most important) being that 
in this way they were-as were the students-free from 
excise on liquor, and, the second, that they were under 
the jurisdiction of the Academic Senate, which was 
probably inclined to be more lenient with their 
peccadilloes then the ordinary Courts. 

I thought that 1 could find out something more 
about an entry of the year 1728, the two brothers, John 
and Edward Murray : “ Ducis de Ahol filii.” They 
were the sons of the first Duke of Atholl. Burke’s 
Peerage does not mention their Christian names, but 
they are clearly sons of the first Duke, of his second 
marriage, and they predeceased their father. The 
son John of the first marriage died at Malplaquet. 
Whether they came there on the advice of their half- 
brother George, a,ho was in Holland some years before 
and died much later in Medemblik in Holland, is im- 
possible to say. (For George Murray, sea E~cyclo- 
padin Britannica). 

Another entry, which can be investigated better in 
Holland, is that of Thomas Hope 1699. Whether he 
was the founder of the famous, still existing, private 
bankers’ house of that name in AmstBrdam, it is at the 
moment impossible to say. At present, no bearer 
of the name of the founder is a member of the firm, 
it having pa.ssed to the descendants of Dutch regent 
families, who were related by marriage to the Hopes. 
Through the close relat,ionshlp of the bankers’ house 
with the trading firm of van Eeghen and Co., which, 
in its turn, is very closely related to the original (and 
still mainly) Scottish firm of Maclaine, Watson, and Co., 
of London and the Far East’, old ties still exist. 

A source of information for Scottish :,tudents’ life 
at Dutch Universit,ies is l3osttiell in Holhnd. Boswell 



December 21) 1054 NEW ZEALAND LAW JOURNAL 3X5 
__- -----I_- _.-._.. _._- __._ ___--- 

chose t’hc University of Utrecht, into which he cntcrctl l~ngland at Tho Hague in a difficult t’imr, about l’itco 
in 1763. to 1700. 

The resson why Boswell choose Utrecht instead of 
Leiden, where his father (as the list shows) a’nd his 
grandfather had been studying, was t)he advice of 
Sir David Dalrymple. In the sketch of Boswell’s lift 
to August, 1763. Tn %s?c$ell in Hnllrrwl it is said : 

In a very scholarly, but also very ontert~aining book, 
” Ambassadors and Secret Agents,” Profrssor Alfred 
Cobban, of London TTnirersity, has described his career 
in Holland. 

Though thr main ol>jcctix,c ww tbc IPAV, it u‘:w hopod th& 
ho might tlsn imprxro hiinsclf gencrttlly in culture ;x8ncL 
mttnnxx ; ox1 for this purpoc L’trceht WA+ thought to off& 
advant?gcs over Leiden. Contrmporary social life in ib 
University town on the level Boswell soufillt ‘(v&-i indcotl more 
dovcloped in Utrwht than in Leidm. 

A careful study of the life of Alexander Bos\vell will 
perhaps give a clearer and more detailed understanding 
of the influence of Dutch law teaching on Scottish law. 
Some of the letters of Alexander to his son give an 
indication of this. 

I cannot resist t.he temptation to quote Sir 3.ames’s 
opinion of the legal profession in Holland at the time, 
although Professor Clobban very courteously says 
that it may be quite wrong. It rea:l:: (2). 21) : 

The Patriots (the bourgeois democrats) x~crc 14 by :I 
triumvirate of lawyers, members of a profession, oh;;crvcd 
Harris, very uncharitably, which in this comultry does not 
tend to cnlargc the ideas, not to inspiro sentiments of liberality 
and integrity. It toaches on the contrary, clnming. ~birc,ncry 
;bnd ~RPPO~~CSI of mind. .Anot,her, MK~ obviously no less 
partitbl judgment. descrihcs them iw mllddlers, lowrs of’ good 
eating and drinking. hut ignorwlt of the finer arts of nt&enm;tn- 
ship nntl tliplomncy. 

1 said in the beginning that I wa,s on a fishing 
It is quite possible that the house where Alexander 

had rooms in Leiden as a student ” 01~ de hoek van de 
Vliet in the street called Rapenburg ” (p. 62) is st’ill 
in existence. 

Alexander Boswell, a Scottish Judge under the title 
Lord Auchinleck, must figure in the contemporary 
law reports, and his name might be a starting point for 
furbher investigations on the subject,. 

expedit’ion. If’ anybody in perusing the list of names, 
would discover a forefather, about whose career he 
knows more, I would gratefully collect this informa- 
tion and send it on to Holland. Professor Cleveringa 
wrote me that my inquiry had stirred the interest of the 
secretary of the historical committee. It might perhaps 
be a help in a further study of the influence, mentioned 
by Lord Duneclin, of these students on Scottish legal 
t,hinking. 

It seems that Boswell’s interests (apart from in him- 
self, of course) were more in the life of the young man 
about town than in that of a student. Nevertheless 
he did not do so badly at the University, according to 
the survey that is to be found in the Grand Tour diary. 
One thing strikes the reader of his Holland-Journal, 
that he apparently found the life at a Dutch IJniversity 
quite different from that of an English or Scottish one. 
I believe that a student’s life in Holland and on the 
Continent always was-and still is-much more free 
than in England. 

Another still-exist’ing tie between Scotland and 
Holland is that of the Clan Mackay. The Mackays 
are in Holland barons (of Opheemert,, as the name 
of the castle is) and Lord Rea.y in Scotla’nd and England. 
The present holder of the title was born in Holland, 
educated in Utrecht, and became naturalized as a 
British subject on his succession to the title. 

There is one name of a student’ at Leiden University 
not mentioned in the list, being that of an Englishman, 
who made a great career. That is Sir James Harris, 
afterwards Baron Malsbury, later an earl and a viscount. 
He was Minister and later Ambassador of the King of 

One conclusion, however, can be safely made. It 
is this : notwithstanding our contemporary boast of 
advancement of international relations, the work in 
those bygone days had one big adva,ntage. What made 
the study of Scottish or other nationalities at each 
other Universities easier and possible, without an 
extensive knowledge of the language of the country ? 
It. was the common use of Latin in lectures and books, 
that, performed that feat. That Latin may not have 
been the Latin of Cicero and Tacitus ; but it was a 
common tool, and it is, I submit, at least doubtful 
whether the loss of that common t)ool is not a definite 
step backwards in international exchange of knowledge. 
‘That it is still possible to express difficult contemporary 
economic and social problems in that language, is 
clearly shown by the Papal encyclicals, for instance, 
Reruwt Lirovarum and Quadragesimo Anno. Nobody 
will accuse these Papal encyclicals of lack of clarity or 
lucidity. The only instance of the USC of a national 
language in an encyclical is, as far as I am aware, in 
that against the Hitler regime, Nit l3rennendey S’orge. 
I think, therefore, that the loss of the use of Latin 
in the T’niversities all over the world is n decidedly 
grave one. 

In fact, there are distinct signs that 
TWO Schools there are amongst legal theorists, con- 
of Thought. sciously or unconsciously, growing up 

two schools of thought-one of which may 
be described as the “ liberal ” school and the other the 
“ conservative ” school which is on the whole less pre- 
pared to accept what it regards as novel theories. To a 
large extent the ” liberal ” school puts t’he bigger 
emphasis on “ justice ” and the “ conservative ” school 
Oil “ certainty.” It might be added, for the sake 
of completing the picture of the different schools 
or trends of thought, that there are not lacking those 

\vho are ingenious enough to embrace new principles 
without admitting that, there is anything new in them, 
thus having the best of both worlds. It is submitted 
that those who adopt this view point are straining 
precedent beyond its limits to fit) in with pre-conceived 
ideas : there is surely something unsound about a 
process of legal inquiry which decides first what is 
right in a particular case and then what authority can 
bc pressed into service to support the predetermined 
decision. ((!ertainty or Justice (1953) 216 f&r: Tint&~, 

4HO). 
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SUBDIVISIONS OF LAND IN A CITY, BOROUGH OR 
TOWN DISTRICT+, 

Statutory Restrictions and Approvals. 
-- 

By E. C. ADA~VS, T.&O., LLM. 

The decision of His Honour Mr. Justice Hay in 
Concrete Rddinp of New Zeulnizd Limited (In Li&ida- 
t&m) v. f?zcia~~sZand, [19X3] V.Z.L.lX. 997, is beginning to 
create great interest in the legal profession. The facts 
are correctly set out in the he&note : 

“ On or about April 27, 1953, the rcspondcnt ag~ecd to bug 
and the company to sell to him, for E300 a sectmn of land 
described ns Lot 23 on a plnn of subdivision prepared by the 
c*omp~,z~y, r,nd prt, of th, land in a ccrtifioato of title. The 
respondent purchased the section through a firm of lnnd 
agents to whom, nt tho time of cntoring into the contra&, 
he paid the full purchase price. He WP,S not informed that 
tho plan of subdivision of t,he land of which the section formod 
part had not been epprovcd by the Upper Hut,t Borough 
Connril, within whoso boundxios the land WRS situated. 
At the time of entering into the contract, the respondent 
W~AS inforinod by tho land ngcnts that tho company WSR in a 
sound financial position, and was able to complotc the contract 
by transferring the section to him. 

“ OnYay II, 1933. the company’s debenture-holder appointed 
a receiver, who, in oxcrciso of the powor of sale created by 
the dcbcnturt, offered for salt by auction the whole of tho 
la,nd inchtdetl in thi: snb-dirkior~ul plan of twenty-six sections, 
sitattc in the Borough ~1’ Upper Hntt. The! Borough Council 
had not approved the plan. :2t the timo of t’hc hcnring, tho 
company was in th.- pro.;~s of n creditor’s voluntary winding- 
up pursuant to a resolution passed on July 9, 1953. 

“ On July 3, 1953, the respondent lodged a cavP:it against, the 
certificate of tit!?, xvhich included thn land sold to him, 
ckkning an estate or intercit in that part’ of the land by 
virtue of his cgrcornent for sale and purchase. Tho caveat 
forbade the registration of any mcmoxndum of transfer or 
other instrument affecting that, land until the caveat sholdd 
be withdrawn by Ihc c::vcc>tor, or by ardor of the Supreme 
Court or some J~~dgc tllcrcof or until the same should have 
lapsed under the provisions in thct behalf contained in s. 145 
of the Land Transfer Art, 1952.” 

On a summons by the company for removal of the 
caveat, Hay, J., held that the sale of the se&ion to the 
respondent constituted a subdivision of the company’s 
land for t’he purpose of s. 332 of the Municipal Cor- 
porations Act, 1933, under which it is provided that a 
plan of a subdivision of land in a borough must be 
approved by the Borough Council before such a sub- 
division is made and that no plan of any land in a 
borough which it is proposed to subdi&de may be 
deposit’ed under the Land Transfer Act, unless, inter 
nlia, the plan has been duly approved by the Borough 
Council. His Honour also held that the contract for 
sale and purchase of the section was made in breach 
of the provisions of s. 332 of the Municipal Corpora- 
tions Act, 1933, and was PeT se illegal ; and no rights 
under it could a,ccrue to either party, following Re 
illahoud and Ispahani, [1921] 2 K.R. 716, and Bostel 
Bras. i,rtl. 1~. H~locE, [1949] 1 K.R. 74 ; [1948] 2 All 
l<.R. 312. It was further held that, the caveat could 
not stand by reason of t,he fact, that it was lodged to 
protect a contract prohibited by statute, and therefore, 
illega,l ; and the Court, in the circumstances, had no 
power to impose terms. An order for the removal 
of the caveat’ from the register was accordingly made. 

The respondent was a young man with no prior ex- 
perience of matt’ers relating to the purchase of land, 
or of the procedure relating t,o the depositing of plans 
in the La,nd Transfer Office, 

One may well remark that the consequences of a 
breach of s. 332 by a subdividing owner may well have 
most unjust results on an innocent purchaser. A 
breach of the statute causes no rights to accrue to 
either party of the intended contract. In Szc~aysland’s 
case, the young man who had paid in full the purchase 
money for his section was able to sue successfully the 
land agent who had effect’ed the sale of the section ; but, 
as the learned editor of this JOURNAL pointed out in 
(1954) 30 N.Z.L.J., 49,51, owing to a recent amendment 
to the Land Agents Act such a remedy would not now 
be available to an innocent purchaser. If the young 
man in Swaysland’s case had also built a house on the 
land, what would have been his position 1 He could 
never have got a title to the house ; probably it would 
have accrued to the creditors of the contravening party, 
the company. vendor, which in the meantime had gone 
into liquidation. 

It is suhmit,ted that the law should be amended 
so as to give an innocent purchaser an equitable charge 
on t’he land for the amount of money he has expended. 
It may be that he already has some right by virtue of 
the rule in Xinclair v. B?ougharn, [19141 A.C. 398 ; 
but there would be no harm in writing it into our statute 
law. Perhaps the better way would be to permit the 
registration of a notice of lien : qf., Wages Protection 
and Cont,ractor’s Liens Act, 1939. 

The writer has recently read an opinion by an eminent 
counsel who points out that s. 332 of the Municipal 
Corporations Act, 1933, catches all leases no matter 
how short the term. Section 128 of the Public Works 
Act, 1928, however, which. requires narrow roads and 
streets to be widened on a subdivision of land dons not 
apply to leases unless they are for a term (including any 
right of renewal) for at’ least fourteen yea,rs. As the 
law stands at present, it appears that s. 332 of the 
Municipal Corporations Act, 1933, applies to a periodic 
lease, e.g., a weekly or monthly tenancy. It is not 
the practice to register short-term leases under the 
Land Transfer Act 1952 : a periodic lease cannot be 
registered under thkt Act. Tn Wellingt,on, at any rate, 
there are many leases for a short t’erm of years drawn up 
in the form of agreements or deeds and which not being 
in a memorandum of lease form could not be registered 
under t,hat Act. Often they are not described according 
to the official description of the land. For example, 
they may purport to be a lease of shop and land at 
NO. Street, Wellington. In many cases, the 
lessee or tenant relying on the protection of the 
Tenancy Act has expended large sums on the land and 
the buildings. If his lease is void hc is a mere trespasser 
and therefore, it appears, can have no rights under the 
Tenancy Act, 1948 : Allan v. Reid, [1951] N.Z.L.R. 
338 ; G.L.R. 182 ; Mansion Rouse Kawav, Ltd. v. 
Staplelon, [1948] N.Z.L.R. 101.5 ; G.L.R. 454. 

An amendment to the existing 1a.w is clamant, exempt- 
ing leases less than for a certain term (including any 
right of renewal), say, for five years. To be adequately 
ameliorative, the amendment should be made retro- 
spective. 
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Insurance at; 

LLOYD’S 
* INSURANCE t o c a - 1 y is a highly t’echnical business and there are many special 

Lloyd’s Policies designed to meet modern conditions and requirements. 
It is the business of the Professional Insurance Broker to place his know- 
ledge and experience at the service of his client, and his duty is to act as his 
client’s personal agent t,o secure for him the best coverage and securit,y at 
the lowest market rates. 

-k LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inler 
a&a, the advantages of insuring under Lloyd’s Policies at Lloyd’s rates may 
be obtained. As Professional Insurance Brokers in touch with the biggest 
and most competitive insurance market in the world, Lumley’s offer the 
most complete and satisfactory insura,nce service available in New Zealand. 

* If you require the best insurance advice-consult . . . . 

EDWARD LUMLEY & SONS (N.Z.) LIMITED 
Head Ofjice: WE LUNGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES 

The New Zealand MppledChlldren Society was formed ln 1935 to take 
Box 6025, Te Aro, Wellington 

up the cause of the crippled child-to act as the guardian of the cripple, 
and fight the handicaps under which the crippled child labours ; to 
endeavour to obviate or minimize hi disability, and generally to bring 18 BRANCHES 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. 

ITS POLICY THROUGHOUT THE DOMINION 
(a) To provide the same opportunity to every crippled boy or girl as 

that offered to physically normal children ; (5) To foster vocational 
training and placement whereby the handicapped may be made self- ADDRESSES OF BRANCH SECRETARIES : 
supporting instead of being a charge upon the community ; (cl Preven- 
tion in advance of cripphng conditions as a major objective ; (d) To 

(Each Branch administers its own Bounds) 

wage war on infantile paralysis, one of the principal causes of crippling ; AUCKLAND . . . , . P.O. Box 5097~. Auckland 
(c) To maintain the closest co-operation with State Departments, CANTERBURY AND WESTLAND P.O. Box 2035, Christchurch 
Hospital Boards, kindred Societies, and assist where possible. SOUTH CANTERBURY . 28 Wai-iti Road, Timaru 

It is considered that there are approximately 6,000 crippled children DUNEDIN . . . . . . P.O. Box 483, Dunedin 

in New Zealand, and each year adds a number of new cases to the GISBORNE . . . . . P.O. Box 331, Gisborne 

thousands already being helped by the Society. HAWKE’S BAY . . . . . . P.O. Box 30, Napier 

Members of the Law Society are invited to bring the work of the 
NELSON . . . . . . . P.O. Box 188, Nelson 

N.Z. Crippled Children Society before clients when drawing up wills 
NEW PLYMonrH . . . 12 Ngamotu Beach, New Plymouth 
NORTH OTAOO . 

and advising regarding bequests. Any further information will 
C/o Dalgety & Co., P.O. Box 304, Oamaru 

gladly be given on application. 
MANAWATU . . . . P.O. Box 299, Palmerston North 
KARLBoRouGa . . . . . . P.O. Box 124, Blenheim 

MR. C. XEACHEN, Secretary, Exeautive Council SOUTH TARANAKI . . A. & P. Buildings, Nelson Street, Hawera 
SOUTRLmD . . . . . . 

EXECUTIVE COUNCIL 
P.O. B ox 169, Invercargill 

STRATFORD . . . . . . . P.O. Box 83, Stratford 
MR. H. E. YOVN~, J.P., SIR FRED T. BOWERRANK, DR. ALEXIND&B WANQANVI . . . P.O. Box 20, Wanganui 
GJJ,I,IE~, SIR JORN ILOTT, bf~. L. SINCLAIR THOIIIPSON, MR. FRAsR WAIIBARAPA . . . . . . . P.O. Box 125, Masterton 
JONES, Sort CHARLES NORWOOD, MR. CAMPBELL SPRAT, MR. 0. K. WELLINQTON . . Brandon Eouse, Featherston St., Wellington 
HANSARD, MR. ERIC HODDER, ME. ERNEST W. HUNT, MR. WALTER TAURANQA . . . . 42 Seventh Avenue, Tauranga 
N. NORWOOD, MR. V. S. JACOBS, MR. U. 3. PARE, MR. D. G. BALL, COOK ISLANDS C/o Mr. H. Bateson, A. B. Donald Ltd., Rarotonga 
DR. G. L. MCLEOD. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

Z’he attention of solicitors, as Ezecutor.3 and Advisors, is dire&d to the claim of the in&it&gOn, in this &me : 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

__- 

There are 22,000 Boy Scouts in New 
Zealand. The training inculcates truthful- 

Ri THE HOM~CS OF THE 

PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
promotes their physical, mental and spiritual 
development, and builds up strong, good 
character. 

Solicitors are invited to COMMEND THIS 
UNDENOMINATIONAL ASSOCIATION to clients. 
A recent decision confirms the Association 
as a Legal Charity. 

Official Designation : 

The Boy Scouts Association (New Zealand 
Branch) Incorporated, 

P.O. Box 1642. 
Wellington, Cl. 

ASSOCIATIONS 
There is no better way for people 
to perpetuate their memory than by 

helping Orphaned Children. 

;E500 endows a Cot 
in perpetuity. 

Official Designation : 

TEE PRESBYTERIAN SOCIAL SERVICE 
TRUST BOARD 

AUCKLAND, WELLINGTON, CHRISTOHURCH, 
TIMARU, DUNEDIN, INVEXLCARGKL. 

Each Association administers it8 own lkui%. 

CHILDREN’S 
HEALTH CAMPS - 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 
understandard children. Many thousands of 
young New Zealanders have already benefited 
by a stay in these Camps which are under 
medical and nursing supervision. The need 
is always present for continued support for 
this service. We solicit the goodwill of the 
legal profession in advising clients to assist 
by means of Legacies and Donations this 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATION OF HEALTH CAMPS, 
PRIVATE BAG, 

“ I GIVE AND BEQUEATH to the NEW 
ZEALAND RED CROSS SOCIETY (Incor- 
porated) for :- 

The General Purposes of the Sodety, 
the sum of S. . . . . . . . . . . . (or description of 
property given) for which the receipt of the 
Secretary-General, Dominion Treasurer or 
other Dominion Officer shall be a good 
discharge therefor to my trustee.” 

In Peace, War or National Emergency the Red Cross 
serves humanity irrespective of class, colour or 

WELLINGTON. 
creed. 

CLIERT “ Then, I wish toinclude in my Will (L leaacy for The British and Foreign Bible Soelety.” 

MAK 1 N G 
” That’s &n excellent idea. 

SoL1cmoB ’ *a well, what are they ? ” 
The Bible Society hi l t lea& four chamcterlstica of an ideal bequest.” 

CLIENT: 
SOLIOITOB : “ It’s purpose is definite and unchanging-to circulate the Scriptures without either note or comment. 

A 
Ita record la amazing-since its lnceptton in 1804 it bsa distributed over 692 million volumes. 
far-reaching-it broadcasts the Word of God in 76O hnguager. 

Its acope is 
man will always need the Bible.” 

Ita activities can never be superfluow- 

WILL 
CHEAT “ You ex 

contribut on.’ P 
rem my views exactly. The Society deserved P sub&antis1 legacy, in addition to one.0 regular 

BRITISH AND FOREIGN BIBLE SOGIETY, N.Z. 
P.O. Box 930, Wellington, C.I. 

J 
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Learned counsel in the course of his opinion goes on 
to suggest that s. 332 applies not only to a lease of part 
of the lessor’s holding or land but also to a lease of a 
room or rooms in existing buildings. This is a start)ling 
proposition and runs counter to Dhe long-est,ablished 
practice of the Land Registries. The question is : 
Does the legislation include subdivision by lat’eral 
planes as well as by perpendicular planes 1 The 
writer has also read an opinion given by another learned 
counsel as long ago as 1929, when s. 335 of the Municipal 
Corporat,ions Act, 1920 (the stat,utory predecessor of 
s . 332 of the Municipal Corporations Act, lQR3) was 
in force. Counsel conceded that, to treat s. 335 as 
applying to lea.ses of rooms, for howsoever short a period, 
would fetter business exceedingly, and also that the 
general view of practitioners, as well a4 the practice 
of the Registries, was that s. 3335 did not apply. 
Counsel also conceded that in seeking to rest!rict un- 
controlled subdivision the statute primarily contem- 
plated such subdivision of land in New Zealand as was 
usual in New Zealand. It was also obvious that the 
reference in said s. 335 to “ streets ” and “ reserves ” 
was inapplicable to the subdivision of a single building. 

It is confidently submitted t’hat this is the t’rue con- 
stru&ion and the reasoning in 112 re (I Tm??sler to 
Palmer, (1903) 23 N.Z.L.R. 1013, appears applicable. 

The writer set out the history of s. 332 of the Mnni- 
cipal Corporations Act, 1933, in (1946) 22 hTmV ZEALAND 
I,AIV JOURN.~L, 4-6, to which perhaps reference may 
usefully be made. Althongh said s. 3~32 is not exact!y 
in pnri materin with ss. 125 and 128 of the Public 
Works .ilct, 1928, the principles of construction applied 
by the Court to those sections and their predecessors 
would, it is confident’ly submitted, be applied t,o s. 332 : 
Wellington City Corporatkm v. PTthlic Trustee, [1922] 
N.Z.L.R. 293; 119211 G.L.R. 512. 

First, they are all restrictive of a landowner’s com- 
mon law rights over his land, and therefore are t’o be 
&&fly construed. Tf there is anv doubt about it 
the landowner must get the benefit of the doubt : 
Plimmer v. District Land Registrar, (1908) 27 N.Z.L.R. 
1134, 1147; 11 G.L.R. 223, 231 ; Pulmer’s case, aupra. 
The section being one in derogation of rights, is to be 
interpreted in accordance with the rule laid down in 
In re Curio, Mantfield v. Xaclzsfield, (1889) 43 Ch. D. 
12, 17. 

In construing the meaning of subdivision of land 
for the purposes of the Public Works Act, 1928, Ohe 
Courts have taken the popular meaning of t’hat phrase. 
What the man in the street would regard as a sub- 
division of land. The man in the street would not’ 
regard the leasing of a room in an existing building as 
a lease of land. For example, the Courts have held 
that a transfer of one part of a person’s land was not a 
subdivision of land : In re a Transfer to Palmer, (1903) 
23 N.Z.L.R. 1013. (That particular decision was 
abrogated by s. 129 of the Public Works Act, 1928). 
As Williams, J., pointed out in that case the principles 
of the interpretation of a taxation st’atute apply to 
statutes restricting an . owner’s rights to subdivide 
his land. The Court cannot presume that t’he Legisla- 
ture intended anything more than it has said taking the 
words in their ordinary sense. 

In this country at all events no one would think of 
referring to the separation of the ownership of the mines 
and minerals under the surface from t’he ownership of 
the surface of the land as a subdivision of that land. 
Still less would anyone think of referring as a subdivision 

to the leasing or to t’hat matter to the sale of a flat or 
a suite of rooms in a building. To use the word “ sub- 
divide ” with reference to the separation of a building 
from other parts of a building or land would be a misuse 
of t.he word as it is generally understood. 

There may also be cit’ed Mowbray v. Mayor, etc. of 
Takc~pum, 1119291 N.Z.L.R. 99 ; [1929] G.L.R. 8, and 
Lillicrap v. Ma~gor, etc., qf ~nuercargill, 119321 N.Z.L.R. 
734 ; [1932] G.L.R. 204. The requirements of the 
statute for the constructing of streets and the making of 
reserves are not matters that can have auy reference to 
the leasing of suites in a building ; as an eminent 
authority once observed : “ To reqirc the alteration 
of the plan of an existing building would be to require 
the alteration of the building itself, and I cannot find 
that the sect,ion gives the Council any power to require 
the alteration of a building before the owner of it is 
entitled to exercise the right of leasing a part of it.” 

If a building has been built and the owner proposes 
to lease a part of it, he is not a person who “ proposes 
to subdivide the lrrltd,” within the popular mea,ning of 
that. phrase. 

If s. 332 applies in the case of a lease of part of a 
building, that) is to say, if a lease of a part’ of a building 
is n subdivision, must not R similar lease for fourteen 
years and upwa,rds be regarded as a subdivision or sale 
of a part under ss. 125 and 128 of the Public Works 
Act, 1928 ? If so, it would follow that an owner 
could not lease for a term of fourteen years a back part 
of a building because that part has no frontage to a 
public street. Tt would also follow t’ha,t he could not 
lease P. room or ally part of the building if the building 
fronted a street less than a chain wide without being 
required to widen t’he street to half a chain from the 
middle. The result seems to be absurd. 

A closer examination of s. 332 of the Municipal (lor- 
porations Act, 1933, may now be made, to ascertain 
whether the above construct,ion is correct’. 

It deals with proposed subdivisions of land : not 
with any actual physical subdivision : T/iblicrap~s 
case, s7vj-m. 

The statute first, of all states what shall be deemed to 
be a subdivision uf land for the purposes of the Act. 
This definition, it is true, is somewhat artificial, but it is 
probably exhaustive, and it is set out’ in subs. (i). 

Subsection 2 enacts that when any person holding any 
Ia1z.d in a borough (which of course would include a cit,y 
or independent t’on-n d&r&, R town district forming 
part of a count’y coming wit*hin the Land Subdivision 
in Counties &4ct, 1946) proposes to sabdiuitle the same 
(i~.~ proposes t’o sell or lease or ot,herwise dispose of 
any specified part less than the whole, or proposes to 
advertise or to offer for disuosition anv snecified sart 
less than the whole or propo>es to applir td the Disirict 
Land Registrar for the issue of a certificate of title 
for any part thereof) a plan of subdivision shorving 
the .seoe,nl allotments and their tlimensi,ms, and the 
streets and res2i’ves (if aiiy) proposed to be ma&, s!lall 
be prepared by n registered surveyor all<1 approved by 
the Council before such slLbdiui.sdon is madz. 

What, the snbdivixional plan has t’o show is the 
several allot~r~enfs and their dimensions. There is 
nothing about buildings. Buildings are usually 
governed by a local body’s by-laws. Here, the reasoning 
in such cases as :Uo;rtb~~~‘s, Palmer’s, ad TJillicrcq,‘s, 
supru, comes in. If the Legislature had intended 
leases of part of a building to be included it would 
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ha,ve said so. The word “ allotment ” is not apt to 
include part of a building : it means part of an existing 
holding of land : that’ T think is the meaning which has 
a1wa.p been ascribed to it in New Zealand. 

Subsection 7 provides that every person who sub- 
divides anp land otherwise than in accordance with a 
plan of subdivision approved by t,he council, or in case 
of an appeal in accordance with a plan of subdivision 
approved by the Board under that section and bejore 
such plan has been ddy deposited under the Land 
Transfer Act or the Deeds Registration Act commits 
an offence and is liable on summary conviction to a 
fine of 5100. A plan of subdivision of land to be 
deposited under the Land Transfer Act does not require 
to show proposed buildings : to show them would be 
improper as title to land is based on a cadastral survey. 
Existing buildings must be shown on Land Transfer 
plans but not proposed ones. Here a,gain the reasoning 
of the majority of the Court in Palmer’s case calves in. 

Subsection 8 provides that in no case shall 

(a) The plan of any land in a borough which it is 
proposed to subdivide be deposited under 
the Land Transfer Act, 1915 (now 1952) 
or in the Deeds Register Office : or 

Exposure, then, of Communist aims 
The Strength of and treacheries is one thing. Giving 

Freedom. them the kind of exaggerated publicity 
they desire is something else. We 

must not be deceived by their pretence of peaceful 
patriotism and co-operation. But we must also not 
inflate their power and influence to the point where 
fear of them saps the roots of that trust and confidence 
in our laws and in our libert,ies and in ourselves 
which is essential to the functioning of democratic 
society. 

Once such confidence is replaced by manufactured 
and exaggerated suspicion, repressive legislation and 
unnecessary administrative interference can easily 
follow. This, in its turn, provokes internal divisions 
and bitter controversies which weaken our strength 
and our solidarity. It is a vicious process and exactly 
what the Communist leaders wish. The stronger we be- 
come to resist external aggression, the more anxious 
the Communists arc to weaken and divide us internally, 
especially by fostering suspicions, setting class against 
class, group against group, person against person. We 
assist in that work if we permit or encourage witch- 
hunting, guilt by association, accusation by implication ; 
if we sit idly by and allow all the progressive elements 
in our society to be lumped with Communists as ( reds.’ 
We have not approached this position in Canada, and I 
hope we never will. But it is something that w-e should 
be on guard against as a secondary result of the Com- 
munist infect’ion. 

By all means, let us protect ourselves against t,hose 
who would practise or conspire to practise treason and 
sedition. Let us pursue them, unmask them and, if they 
have broken the law, punish them. But w-e should not 
confuse political heresy with political treason, or dissent’ 
with disloyaltv. Nor should Canadians be frightened 
into conformity by making it dangerous to hold, to 
express or to advocate unpopular doctrines. No 
society can be free ant1 healthy where this occurs, ~10 

matter to what heights its national income may soar. 
(Mr. Lester B. Pearson, Secretary of State for External 

(6) The transfer of any allotment or subdivision of 
any such land be regist,ered under t,he Land 
Transfer Act, 1915 (now 1952), or the Deeds 
Registration Act, 1908 : or 

(c) Any certificate of title be issued in respect of 

any such allotment or subdivision- 

unless the plan has been duly approved under 
that se&ion, etc. 

It is somewhat curious that the word “ lease ” has 
been omitted from para (h). But I do not think that 
anything turns on this. sub-section S is a machinery 
section and must be interpreted in the light of subss. (I) 
and (2). It is confidently submitted that it does not 
authorize a District Land Registrar to decline to register 
a lease of a room in or part or parts of a building. 

It may be mentioned that in the new consolidated 
Municipal Corporat’ions Act, 1954, which comes into 
force on April 1, 1955, s. 332 of the present Act becomes 
ss. 350-353 ; but these new sections do not appear to 
alter the law as discussed in this article, except that a 
lease for less than three years without the necessary 
consent of the Council is not a criminal offence ; in this 
respect, such a lease is to be put on the same footing as 
the lucre application to the Dist’rict Land Registrar 
for the issue of a separate certificate of title. 
__L_ 

Affairs, Dominion of Canada, at a meeting sponsored 
by B’nai B’rith at Guelph, Ontario.) 

Throughout this experience of man- 
This I Believe. kind, where there is order and system 

there is a mind and a purpose. Trees 
in the forest fall at random ; where logs are gathered 
in piles the woodcutter has been at work. Grass and 
wild flowers grow at random ; where they appear in 
neatly-trimmed beds and rows the gardener has been 
at work. Over an area four billion light-years across- 
as far as to-day’s giant telescopes can penetrate-floats 
nightly to us the evidence that we live in a universe of 
law and order. 

I f  the mind that planued the universe ordained that 
it should be a universe of law and order, then it meant 
that justice, too, should prevail, for the absence of the 
one is inconsistent with the presence of the other. 
And if justice, then righteousness and goodness, which 
are but synonyms of justice. 

That goodness, righteousness, and justice do not at 
all times and in all instances prevail is due only to the 
fact that lesser minds and heart,s have willed it so. They 
would indeed prevail if all human minds and hearts 
were in tune with the infinite mind and heart of the 
Creator. A hopeless ideal, you say. In the foreseeable 
future, yes. But the day when it will be so is hastened 
by every individual act of mercy, kindness or love, by 
every individual heart that says ” yes ” to God, and by 
all the institutions of human justice, which, haltingly 
and stumblingly but with measurable progress, are 
putting that divine ingredient into men’s relationships 
with each other. 

That the Great Comet of 1864, when next it visits 
our corner of the cosmos, will, if it finds us at all, find 
us victor over many of the present self-inflicted ills of 
mankind is to-day only a matter of faith. But it is 
such a faith, along with a contribution towards its 
fulfilment, that makes the administration of justice a 
part of God’s work on earth. And this, I am proud to 
say, I believe. (Glenn I?,. Winters, Editorial (1952), 
36 J. Am. Jud. Soc’y, 87.) 
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The CHURCH ARMY 
The Young Women’s Christian 

~m?mm 
in New Zealand Society 7 

Association of the City of 

A Societg Incorporated under the provisions OJ 
The R&ious, Oharitablc, and Educational 

Trusts Acts, 1908.) 

Pmidcnt: 
TEE YOST REV. R. H. OWEN, D.D. 

Primate and Archbishop of 
New Zealand. 

Headquarters and Training College: 
90 Richmond Road, Auckland, W.1. 

ACTIVITIES. 
:hurch Evangelists trained. Mission Sisters and Evangel- 
Yelfare Work in Military and ists provided. 

Ministry of Works Camps. Parochial Missions conducted 
lpecial Youth Work and 

Children’s Missions. 
Qualified Social Workers pro- 

teligious Instruction given 
vided. 

in Schools. 
Work among the Maori. 

yhurch Literature printed Prison Work. 
and distributed. Orphanages staffed 

Wellington, (Incorporated). 
.~ ~~ .~~ 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an lnternationai Fellowship 
is to foster the Christian attitude to all 
aspects of life. 

j, OUR NEEDS: 
.EGAGIES for Special or General Purposes may be safely 

entrusted to- 

THE CHURCH ARMY. 
‘ORM OF BEQUEST. 

“ I give to The Church Army in New Zealand Society, 
of 90 Richmond Road, Auckland, W.1. [here insert 
purticuZurs] and I declare that the receipt of the Honorary 
Treasurer for the time being, or other proper Officer of 
The Church Army in New Zealand gociety, shall be 
suffioient discharge for the same.” 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED L9,OOO before the proposed 
New Building can be commenced. 

General Secretary, 
Y.W.C.A., 
5, BouZcott Street, 
Wellington. 

A worthy bequest for 

YOUTH WORK. . . tmp g&pi pijripbe 

THE OBJECT : 

*’ The Advancement of Chris0 

Y.M.C.A. Eingdom among Boys and the Pro- 
motion of Habits of Obedience, 
lleverence, Discipline, Self Respect, 
and all that tends towarda a true 
Christian Manliness.” 

THE .Y.M.C.A.‘s main object is to provide leadership 
traming for the boys and young men of to-day . . . the 

future leaders of to-morrow. This is made available to 
youth by a properly organ&d scheme which offers all. 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 
New Zealand where it is now established. Plans are in 
hand to offer these facilities to new areas . . but this 
can only be done as funds become available. A bequest 
to the Y.M.C.A. will help to provide service for the youth 
of the Dominion and should be made to :- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

Founded in 1883-the first Youth Movement founded. 

Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
Q-12 in the Juniors-The Life Boys. 

12-18 in the Senior?-The Boys’ Brigade. 

A character building movement. 

114, THE TERRACE, WELLINGTON, or 

YOUR LOCAL YOUlyG RIEN’S CRRISTIAN ASSOCIATION 

FORM OF BEQUEST: 

” I GIVE AND BEQUEATH unta the Boys’ Brigade, New 
Zealand Dominion Council Incorporated, National Chambers, 
22 Customhouse Quay, Wellington, for the general purpose of the 
Brigade, (hem imert details of legacy 07 bequest) and I direct that 
the receipt of the Secretary for the time being or the receipt of 
any other proper officer of the Brigade shall be a good and 
sufficient discharge for the same.” 

PO? inlormation, wrib to: 

GIFTS may also be marked for endowment purposes THE SECRETARY, 
or general use. P.O. Box 1108, WELLIIQTOR. 
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OBJECTS : The principal objects of the x.2. Pedera- 
t on of Tubercu’osis Associations (Inc.) are as follows: 

1. To establislr and maintain in New Zealand a 
Federation of Associations and persons interested in 
the furtherance of a campaign against Tuberculosis. 

2. To provide supplementary assistance for the benefit, 
/ omfort nod weltlre of persons who are suffering or 
who ivlve suffered from Tuberculosis and the de- 
pendants of such persons. 

3. To provide and raise funds for the purposes of the 
Federation by subscriptions or by other means. 

4. To make a survey and acquire accurate informa- 
tion and knowledge of all matters affecting or con- 
cerning the existence and treatment of Tuberculosis. 

5. To secure co-ordination between the public and 
the medical profession in the investigation and treat- 
ment of Tuberctio&, and the after-care and welfare 
of persons who have suffered from the aaid disease. 

A WORTHY WORK TO FURTHER BY EQUEST 
Members of the Law Society are invited to bring the work of the Fea!eration before clients 
when drawing up wills and giving advice on bequests. Any further information will be 

gladly given on application to :- 

HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSlS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1. 

Telephone 40-959. 

OFFICERS AND 

President : Dr. Cordorb Rich, Chriatclmrch. 
Ezecutive : C. Meachen (Chairman), Wellington. 
Council : Captain H. J. Gillmore, Auckland 

W. H. Masters ‘1 Dunedin 
Dr. R. F. Wilson ) 
L. E. Farthing Timaru 
Brian Andemo; 1 Christchurch 
Dr. I. C. Maclnt~ ) 

EXECUTIVE OOUNOIL 

Dr. G. Walker, New Plymouth 
A _ T. Carroll. Wairoa 
H. F.Low ’ \ Wanganui 
Dr. W. A.Priest ) 
Dr. F. H. Morrell, Wellin#on. 

Hon. Treasurer : H. H. Miller, Wellington. 
Hon. Secretary : Miss F. Morton Low, Wellingtcm. 
Hon. Solicitor : H. E. Anderson, Wellington. 

Social Service Council of the 
Diocese of Christchurch. 

INCORPORATED BY ACT OB PARLIAMENT, 1952 

CHURCH HOUSE, 173 CASHEL STREET 
CHRISTCHURCH 

Warden : The Right Rev. A. K. W-EN 

Bishop of Christchurch 

The Council was constituted by a Private Act which 
amalgamated St. Saviour’s Guild, The Anglican Society 
of the Friends of the Aged and St. Anne’s Guild. 

The Council’s present work is: 

1. Care of children in cottage homes. 

2. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex- 

panded as funds permit. 
Solicitors and trustees are advised that bequests may 

be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 

immediate gifts. 
The following sample form of bequest can be modified 

to meet the wishes of testatom. 

“ I give and bequeath the sum of +Z to 
the Social Service Council of the Diocese of Christchurch 

for the general purposes of the Council.” 

~~~ 

LEPERS’ TRUST BOARD 
(Incorporated in New Zealand) 

115~ Sberborne Street, Christchurch. 

Patron: SIR RONALD GARVEY, K.C.M.G., 
Governor of Fiji. 

The work of Mr. P. J. Twomey, Ef.B.E.-” the Leper Pan ” for 
Makoaai and the other LepTOs8fia of the South Paoltic, bar been 
known and appreciated for 20 years. 

This is New Zaalaad’s own special charitable work OII behalf of 
lepers. The Board assists all lepers and all institutions in the Islands 
oontiguous to New Zealand entirely Irrespective of oolour, oreed or 
oationrdity. 

We respectfully request that you bring this deserving charity to the 
notiee of your elients. 

FORM OF BEQUEST 
3 

. . . . . . . ..~............................... upw Tut to a;;&-or.‘;.- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

the Board and I D 
Ed are 1 ?fiW en writing by the S 

e weal Purposes 0f 

of the said L 
that the acknowledge- 

em-s 
amway f or 

be efficient dimharge of the L 
th 6 me bei, t. 

Tmt ye; (I~.) sm 

- 
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NEW ZEALAND LAW SOCIETY. 
Meeting of Council. 

A meeting of the Council of the New Zealand Law Society 
was held on Friday, November 12. 

The following Societies were represented : Auckland Xessrs. 
F. J. Cox, T. E, Henry, S. D. E. Weir, H. R. A. Vialoux’ (proxy) ; 
Canterbury, Messrs. A. I. Cottrell and A. L. Haslam ; Gisborne, 
Mr. M. R. Maude (proxy) ; Hamilton, Mr. R. McCaw ; Hawke’s 
Bay, Mr. J. H. Holderness; Marlborough, Mr. A. G. Wicks; 
Nelson, Mr. I. E. Fitchett ; Otago, Messrs. J. R. M. Lemon and 
J. C. Robertson; Southland, Mr. E. H. J. Preston (proxy) ; 
Taranaki, Mr. R. 0. R. Clarke ; Westland, Mr. A. M. Jamieson ; 
and Wellington, Messrs. A. B. Buxton, R. Hardie Boys, E. T. E. 
Hogg, and E. F. Rothwell: 

The President (Mr. T. P. Cleary) occupied the chair. 

Apoiogies were received from Messrs. A. i\. Barton, 1~. E. 
Gambrill, J. R,. Mills, and G. H. Wallace. 

Mr. Ju&ice Shorland : The following resolution was carried : 

“The Council and members of the New Zealand Law 
Society respectfully tender to the Honourable Mr. Justice 
Shorland their congratulations on his appointment to the 
Supreme Court Bench and trust that he will have a long and 
happy period of judicial service. 

The Council desires to express to him its deep gratitude 
for the invaluable service that he, as a Vice-President of the 
Society, a member of the New Zealand Coumcil of Law 
Reporting, the Rules Committee, and the Council of Legal 
Education, has given to the profession.” 

Hon. T. Clifton Webb, Attorney-General : The following 
resolution was carried : 

“ The Council and members of the New Zealand Law Society 
tender to the Hon. Mr. T. Clifton Webb the congratulations 
of the profession on his selection for the high office of High 
Commissioner for New Zealand in the United Kingdom. 

The Council and members desire to record their appreciation 
of his interest in and the service given by him to the legal 
profession in New Zealand during the period in which he has 
held office as Attorney-General.” 

New Appointlnents : 
(a) Vice-President : The resignation of Mr. W. P. Shorland 

as a Vice-President of the New Zealand Law Society was 
received. 

On the motion of Mr. Hardie Boys, seconded by Mr. Cottrsll, 
Mr. A. B. Buxton was elected a Vice-Prasident of the New 
Zealand Law Society. 

(b) New Zealand Council of Law Reporting : On tho motion 
of Mr. Hardie Boys, seconded by Mr. Cottrell, Mr. A. T. Young 
was appointed a member of the New Zealand Council of Law 
Reporting for the unexpired term of office held by Mr. Shorland. 
(March, 1958). 

(c) Rules Co?nnzittee : A letter was received from the Secre- 
tary, Rules Committee, asking for nominations for membership 
of the Rules Committee, the present appointments expiring on 
December, 31, 1954. Messrs. A. M. Cousins, W. E. 
Leicester, and F. C. Spratt were nominated for the appoint- 
ments. 

(d) Council of Legal Education : 
W. P. Shorland was received. 

The resignation of Mr. 
Mr. A. M. Cousins was nominated 

as a member of the Council of Legal Education for the lm- 
expired term of office. 

Medical Examination of a Person Intoxicated in Charyc< of a 
Cur: The following letter was received from the Minister in 
Charge of Police : 

25th August, 1954. 
I have to acknowledge receipt of your letter of 12th August, 

and in reply to inform you that recent instructions to tho police 
regarding medical examination are as follows : 

When the police are calling a doctor the arrested person 
should be so informed and advised that, in addition, ];e is 
entitled to have his own doctor called to examine him, 
and that he will be responsible for the fee of n, doctor 
whom he ca!ls. If he desires his own doctor, such doctor 
should be communicated with as soon as possible and 
informed that his attendance is required by the orrested 
person, who is solely responnihlp for the fee. 

With regard to the Tight of an accused person to com- 
municate with a solicitor, i rciterrte that it is not considered 
necessary or desirable that an onus should he placed on the 
police tn inform sn accused person that ho ic entitled to com- 
mu&ste wit)h his solicit,or. 

It was resolved that no further action be taken. 

Judges’ Salnrics : As nn increnso in the salaries of Judges 
had been provided for in recent lcgislrtion, it was resolved that 
no further nction was necessary. 

Law Practitioners Act-Consolidation : The President re- 
ported that although the representatives of the Society had been 
assured that thn Bill would oe brought down bsforo the &&on 
ended, it. was later found t.hat o;ving to pressure of legislation 
the Bill had not boon included in the Order Paper for the 
Session. The Law Draftsman had assured th- Presldont that, 
he hoped to prepare the Bill and have copies printed before tho 
end of the year. It was resolved that tho report be received. 

Juvenile Offences : Fingerprints : Confessions : Th3 follow- 
ing letter was received from the Commissioner of Police : 

6th September, 1954. 

I have to acknowledga receipt of your letter of 16th August, 
1954, enclosing copy of a letter from the Southland District 
I,aw Society. 

In rsply, I have to inform you that the police are properly 
instructed a~ to their duties 111 respect of Section 40 of the 
Police Force Act, 1947, the provisions of which are enforced 
when a person is in lawful custody. I should be pleased if 
any cake where fingerprints have been improperly taken 
were brought to my notice. 

Where it, is prazticablo a young person is interviewed in 
the presence of a parent or relation, as is well exemplified in 
the case Police v. Weir, referrad to. However, no inflexible 
rule can be laid down as to where and when an interview 
must take place and circumstances must govern every case. 

Where it does happen that a juvenile is interviewed apart. 
from its parents the result of the interview is communicated 
to the parents withoat delay. The police are instructed that 
tne natural emotions and anxiet,ies of the parent should be 
,rcated with all possible consideration, and all information, 
the disclosure of which would not be obviously against the 
interests of justice, or the child or its parents, should be 
given to the parents. The object,ivs being the reformation 
of the child, the police are instructed to give to the parents 
any advice or assistance which in the best interests of the child 
they feel they cw1 give with discretion and due regard to the 
proper discharge of th:ir duty. 

From the foregoing it will be seen that the police are fully 
aware of their duties, but I should be pleased if you would 
bring to my notice any case wher a member of the Force 
has acted inimically to the interests of justice. 

Legal Education : The following is a report of the Conference 
with the University : 

At t#he invitation of the University of New Zealand Messrs. 
T. P. Cleary, A. M. Cousins, H. J. Butler, and A. C. Perry 
att,ended a full-day conference held on Friday, October 16, 
at the offices of the University. 
The representat.ives of the University were Dr. G. A. Currie, 

Vine-Chancellor, Professor I. D. Campbell, Dean of the Law 
Faculty, Victoria University College, Mr. E. T. Mills, Dean of 
Canterbury Law Faculty, -Dr. J. Williams, Principal of Victoria 
University College. The Registrar of the University and the 
Secretary of the Law Society were also present. 

The following are particulars of the business considered :- 
1. Mejnhership of the Co?mcil of Legal Education : The mem- 

nership of the Council at present consists of two Judges, two 
Deans and two Law Society nominees. 

A recommendation had been made by t#he Council of Legal 
Education that there be two Judges, four Deans and four Legal 
Practitioners. The Academic Board asked that this recom- 
mendation be amended suggesting that there be two Judges, 
four Deans and two Legs1 Practitioners. Senate also suggested 
that the Vice-Chancellor be made a member of this Council. 

The Conference resolved that Senate be recommended to 
approve the Constitut,ion of the Council of Legal Education as 
recommended hp thd Coma+--i.e., two Judges, four Deans, 
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four nominees of the Law Society with the addition of the Vicc- 
Cl1ancellor. 

.’ 2%~ (‘o,!ferr~~ also resolved that the New Zealand 
C:ni\-omit\- ;\ct of 11130 br amended so as to proviclc that the 
Council ok Legal Eduration shall make its recommendations to 
t.ho Senate. 

3. Botontrl EJ:r/,,ri,zntio,!a : The Council of Legal Education 
risked for the views of tho Conference on the qnest,ion of the 
conduct of examinations. 

Them was an exchange of views, but the unanimous opinion 
T~RR that thr matter could be more carefully considered at a 
later stage hi, tho Council of Legal Educat,ion. 

4. Ftdl-tinte ~Cf7c:lents : Tho Council of Legal Education 
asked for an expression of opinion upon the amount of full-time 
study for the law course which the members of the Conference 
thought desirable. 

The Conference expressed the opinion t,hat while no law student 
should be required t,o at.tend the University as a full-time 
student, thcro is considerable advantage to a student, who under- 
t&es one or t,wo years’ attendance full-time. 

5. Prescription in Proce,rlure : The Council of Legal Edura- 
tion suggested that. t,he Law Society might prepare and submit 
a draft, prescription wbirh woulrl be in line wit)h t,he Society’s 
1”oposals. 

It was resolved that the Conference recommend that Sec- 
tion XI of the LT,.B. Statute (1054 University of Now Zealand 
Calendar, 1’. 1.44) be amen&t1 by atItling the followinn sub- 
section :- 

CR) A c>nntlidato shEI be credited wit’% a pass in the Law of 
Prceedure pither (i) if tho Registrar cf t,he University of 
Now Zca.land shall have received a certificrrte from a 
tcarher in a Constit,uent College that the candidate has 
undergone a course of study of the Law of Procedure 
of Alot lnsd than fort>- !ectures, and ha< shown an adequate 
!Tnowledge of the subject, RS llrescribed or (ii) if the randi- 
date shall have yassed t,he examinat,ion in the law of 
Procodnrc. 

It was furtl:cr rcsolvrd t)sat the prescription in the subjects 
of Evidence and Pro:edure should be reviewed by Professor 
Cn,npbell and 31r. X. A. Morrison, who should subnit a report 
to the Council of Leqnl I~Qlucation, t!le LBW S0ciet.y and the Law 
Paculties. 

‘!‘ho President, added that tllr meeting had been a very cordial 
one, the .nnh pur,~,: of the confor?nco being to strengthen the 
Council of Legal Educ:!tion antl, as set out in tho report, t,he 
recommendat,iol~ t,o increrlse the number of representatives of 
the l!nivernit:? and of the Law Society was approved. It ws,s 
thought tha,t the sdllition or t,hi: Vice-Chsucellor would assist 
in ;)rosentipg ths 1 iew- of th? Col,qril of Loped ?Mur;lz:io!l to t,he 
Senntc. 

w’oTl.Pl~<s’ Po7ltpensatio7l Act : The following letter from the 
Minister of Labollr waq rcccivcd : 

24th August, 19:,4. 

In reply to your lottor of 13th August, 1954, I am advised 
by my tlepartmcntwl officers thr,t a start h::s already been mado 
on the consolidat,ion of tho Workers’ Compensation Act and 
its amendmints ant1 it is expcctcd that the measure will ho 
intro:luccd into Parliament at the next Session. 

At its last mooting tbc Law leevision Committee considered 
suggo&ion fo: the amendment of x. 5 (4) of tho Evidence 
Act, 1908, to permit a wife to give evidence against her 
husband in scxu::l cases irrespective of the age of the victim. 

The Committee decided that the papers rclcting to the matter 
should be rcforrcd to the New Zealand Law Society for the 
exprcsGo:l of its viowx. I accordingly attach copies of this 
rorcospondmc?. I shall appreciate the comments of the Law 
Society on the subject for the Committee’s next meeting 
early in 1955. 

Dr. Haslam and Mr. IG. C. Champion, to whom the matter 
WRS reforrcd for considcrc:tion, reported GS follows :- 

1. Section 3 of th? Evidmce Act, 1905, wp.s enacted in the 
present form by Section 2 of the Evidence Amendment Act, 
1952. Inter alin, the section codifies in convenient1 form t,he 

competency and compellability of accused persons and their 
spouses in criminal proceedings. The section also records 
the oaceptions to t,he general principles pertaining to these 
topics. 

2. The listed exceptions fall broadly under the heading of 
certain offences which tend to imperil the marital state or 
family lift. Therefore public policy presumably justifies a 
derogation from the basic principle that the spouse of an 
arcuqcd shall not be a competent witness for the prosecution. 

3. The exceptions are 81 follows :- 

L’nder sub-section (3) : 

((I) Offenccs against or affecting the personal liberty of 
the snouse celled as a witness : 

I  

(b) Bigamy. 
(c) Offences in respect of property of witness for. which 

proceedings are taken under the Married Woman’s 
‘Property -Act, 1952. 

And under sub-section (4) : 

Offences of incest, indecent assault, rape, attempted 
rape, and sundry offences against children where 
the victim is : 

(a) tinder the age of 16 years, and 
(b) Is a daughter or granddaughtor or under the care and 

protection of accused or his wife. 

4. The Society is asked whether in its view the above &ge 
limit of 16 years should be removed, so that a wife could give 
evidence against her husband in the sexual cases listed above 
irrespective of the age of the victim. 

5. It may be noted that although in Victoria there is a similar 
age limit (Section 13-Crimes Act, 1949) ; the corresponding 
provision of the Criminal Evidence Act, 1898 (U.K.)- 
z.e., Section 4, contains no restriction a5 to age. 

6. While in certain cases there may be danger of conspiracy 
between wife and daughter to prefer a false charge against 
an unwanted husband-(e.g., the facts alleged in R. v. 
PhiZZ~~s. (1936) 156 L.T. 80, the limitation as to age appears 
illogical in principle. When an alleged offencc on a daughter 
ondangers a marriage, her age does not stem a major con- 
sideration. 

7. As the English Statute has apparently proved satisfactory 
without any limitation in this respect for a period of more 
then 50 years, it is suggeqtcd that the above age limit could 
safely be abrogated. 

It way resolved that the report be adopted and forwarded to 
the hlinistcr. 

Sew Zealand Law Reports : The New Zealand Council of 
La-.X Reporting advised that it had granted permission to 
Buttorworth 8: Co. to increaqe the annual subscription rate of 
tho New Zealand Law Reports to M 2s. 6d. as from January 
1. 1954. 

The matter was noted. 

Commonwealtk and Empire Law Conference.-The Secretary 
roportrd that (I) a preliminary programme had now been 
received which sets out inter alia the subjects selected for dis- 
cusslon- 

Law Societies are invited to arrange for submission by their 
members, papers on any one or more of the subjects. A paper 
will be deemed to oxpress the personal views of the writer 
lmless it is submitted as tbo views of the organisation. 

(2) A copy of the programme has been sent to each Dist)rict 
Society. 

So&tics were urged to ascertain if any of their members 
intend visiting the Unit.ed Kingdom next year, and to advise 
the New Zealand Law Society as soon as possible, SO that the 
information could be forwarded to the Secretary of the Con- 
ference. 

The Secretary further reported that the Commissioner of Taxes 
in sew South Wales had agreed that the expenses of the mem- 
bers of the legal profession attending the above conference 
would be allowable deduction for income tax purposes except 
t,o the extent that they were not of A domestic or personal nature. 

The Commissioner of Taxes in Wellington had been asked 
whether hc would consider making a similar grant to members 
of the New Zodand profossion attonding tho conference. Che 
Commissioner replied that ho regretted that the deduction 
could not he permitted. 
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BY SCRIBLEX. 

” The Great Detective is above the Law. Perhaps one 
should say outside the law, rather. Great detect&es do 
not exactly express the opinion that the law is an ass, 
but all of them claim the right at times to correct its 
blindness. Holmes is particularly fond of exercising 
his own judgment . . The society beauty who 
murders the blackmailer Charles Augustus Milverton 
is allowed to go free, and Captain Croker, who kills 
villainous Lord Brackenstall, is pronounced ‘ Not 
Guilty,’ by Watson, acting as a typical British jury.“- 
Julian S ymona , “ The Great Detective,” in The &‘atudu~ 
Book, 1954, No. 14. 

Lawyers and Detective Fiction.-A correspondent 
from Suva has kindly referred Scriblex to a quotation 
from the Saturday Review of Literature, in which it is 
stated that lawyers read more Westerns and “ who- 
dunits ” than they do popular works about the law and 
legal profession. If  this is so, Scriblex can only refer, 
with some trepidation, to an article “ Who Cares Who 
Killed R,oger Ackroyd Z ” written by that eminent 
critic, Edmund Wilson. He declares The Sine Tailor-s 
of Dorothy L. Sayers as “one of the dullest books I 
have ever encountered in any field,” while, in Ngaio 
Marsh’s Overture to Death (recommended to him by 
several correspondents) he finds “ the dialogue and 
doings of a lot of faked-up English county people who 
are even more tedious than those of The Xine Tailors. 
His final conclusion is that the reading of debective 
stories is simply a kind of vice that, for silliness and 
minor harmfulness, ranks somewhere between smoking 
and crossword puzzles. With so many fine books to be 
read, so much to be studied and known, he says, there 
is no need to bore ourselves with this rubbish-opinions 
that brought forth a storm of violent and acid comment 
from “ whodunit ” addicts. 

Nosegay Note.-A current movie version of Gay’s 
Beggar’s Opera (in which Sir Laurence Olivier sings 
somewhat uncertainly in the role of the hero) reminds 
Scriblex of a curious custom of the past, whereby the 
Church of St. Sepulchre’s used to present a nosegay 
to every criminal on his way to execution at Tyburn. 
It remains obscure whether the practice had its origin 
in some kindly feeling for the unfortunates who were 
so soon to bid farewell to the beauties of this earth, or 
whether it may have been prompted by a feeling akin 
to that which caused the victims to be crowned with 
garlands -of flowers. “ Now I am a wretch indeed,” 
says Polly in the Opera, alarmed on account of Captain 
Macheath ; “ methinks I see him already in the cart, 
sweeter and more lovely than the nosegay in his hand.” 
It may be assumed that the practice of sending nosegays 
to the wives of visitors to Dominion Legal Conferences 
has a different origin altoget,her. 

A Lost Opportunity.-If the submission of the appel- 
lant in Simpson v. Attorney-General had prevailed, 
then all statutes passed since 1946 would be invalid. 
The Court of Appeal reject’ed t,his tempting contention. 
In more radical circles it is considered t.hat t,he Court 
has thereby lost the opportunity of disproving t’lle 
allegation of ultra-conservatism so often brought 
against the law. 

Brutality for Babes.-For that section of the Indecent 
Publications Amendment Act, 1954, that impose:; 

penalties upon the purveyors of pulp magazines of 
horror and violence, strong support is to be found in 
Dr. I?. Wertham’s #e&&ion of the Innocent (Rheinehart, 
1954) in which he says : 

The atmosphere of crime books is ~mparallelcd in tho 
llistory of children’s liter,-,,t,ure of any time or ay nation. It 
is i: distillfition of viciousness. The world of the comic book 
i* the world of the stronlr. the rut,hlcss. tho bluffer. the shrewd 
deceiver. t,ho torturer &d tho thief. ‘All the em&&s is on 
exploits whrre somcbotly tnkcs advantage of somebody else, 
violently, ~esuslly, or tl&.&eningly. It & no more the world 
of braves and syu~~ws, but oae of punks and malls. Force and 
violence in any concoivablo form are romantirizod. Con- 
structive and croativc forces in children arc chr,nnollctl by 
comic books into tlostructivo r+vcnnos. Trust, loyalty, con- 
fidence, solitlarity, sympa.thy, charity, compassion arc ridi- 
culed. Ho.;tility and heto set the pace of almost) every story. 
A nntur,-,l scientist who 11~1 looked over comic books 
cxprcsscd this to me torsoly, “ In comic books lifv is worth 
nothing ; thoro is no dignity of n humi;n being.” 

Sadism, says Kingsley Martin in The New Ntateuman 
and X&ion is the most’ vicious aspect of obscenity. 
Those who want the civilisation of the West to be 
destroyed could not have imagined a subtler or a swifter 
method of undermining it than to pervert a whole 
generation of children ; to teach them that love is ugly 
and that brut)ality is manly. 

Minor Contempt.-According to the daily Press, 
t’here has been another of those unhappy scenes in 
Court when Magisterial dignity has been affronted by 
casual onlooker, hat on head, who strolls into the place 
of hearing as if justice was temporarily dormant. A 
powerful corrective was once administered by Judge 
Mayne sitting in Dublin during one of its eras of tumult 
when he saw a man in Court with his head covered : 
Rapping loudly on 6he Bench, he exclaimed : 
” I see you st’anding there-like a wild beast with his 
hat on.” 

Special Pleading.-& limited A uutrrdia, Ltd. v. 
Barclays Rank, Ltd., [1940] 4 ,411 E.R. 20, the late 
Viscount Simon, L.C., at p. 32, showed MacKinnon, L.J., 
that he, too, could quote from Dickens : 

“ Lord Campbell, in his Life of Lord Ellenborough 
(ch. 46) permits himself the reflection t)hat ’ in the 
exquisite logic of special pleading rightly understood, 
there is much tmo gratify an acute and vigorous under- 
standing.’ Lord Campbell himself was one of three 
future Lord Chancellors who were pupils of Mr. William 
Tidd, and might be expected loyally to subscribe to the 
ecstatic comment, ’ Oh, what. a writer Mr. Tidd is, 
Master Copperfield ! ’ However, while a,dmiring the 
subtlety of the old special pleaders, our Courts are 
primarily concerned to see that rules of law and pro- 
cedure should serve to secure justice between the 
parties.” The ecstatic comment came from Uriah Heep. 

In My Notebook.-“ I am a.lways grateful for the fact 
that I was born in Victorian times. 111 those days it 
was easier to do one’s duty tha,n it is now, for to do 
one’s duty was the conventional goal which all were 
taught to aim at and it applied in marriage as in other 
spheres of life. This was before the age when Rights 
became emphasized and Duties apt to bc forgotten.“- 
Claud Mullins, London Magistrate, in Ilnr/,iuge Failzl res 
and the Children (Epworth Press, 1954). . . . 
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THEIR LORDSHIPS CONSIDER. 
BY COLONUS. 
_-.-_ 

I’luud 012 f’orwr of &1 ~~~~ointn2cnt.--“‘l’llc term fraud 
in connection wit’11 frauds on a power does not neccs- 
sarily connote a,ny conduct, on the part’ of the appointor 
amounting to fraud in the common law meaning of the 
term, or any conduct which could be properly termed 
dishonest or immoral. It’ merely means that the power 
has been exercised for a purpose, or with an intention, 
beyond the scope of’ or not justified by the instrument 
crea,ting the power. Perhaps the most common in- 
stance of’this is where the exercise is due to some bargain 
between the appointor and appointee, whereby the 
appointor, or some other person not an object of the 
power, is to derive a benefit. But such a bargain iu 
not essential. It is enough that the appointor’s purpose 
and intention is to secure a benefit for himself, or some 
other person not an object of the power, In such a 
case the appointment is invalid, unless t’hc Court can 
olearlv distinguish between the quantum of t,hc benefit 
bona fill: intended to be conferred on the apl:ointec 
and the quantum of the bcncf‘it intcndcd to bc tlerivcd 
by the al)lJointor or to be conferred on a stranger. Apart 
from Cases of appointments ma.dc in pursuance of a 
bargain under which the appointor or a person not an 
object of the power is t,o derive a benefit, there is no 
authority for holding an appointment bad because it is 
made on a condition to be performed not by the appointee 
but by a third party. The real vice of an appointment 
on condition that the appointee shall benefit the 
appointor or n third party is that the power is used riot’ 
with the sin$o plwposc of’ benefiting its prolzr objects 
but in order to induce the appointee to collfer a benefit 
on a stra’nger, and obviously this vice is absent where 
t,he condit,ion is not to be 1)erformed by the appointee. 
Nor is there any case in which a barga.in to allow t’ho 
funds to go in default of appointment, or a condition 
the non-performance of which will leave the funds to 
go in default, of appointment, has been successfully 
inipcacl~etl. The limitations in drfault of al~pointmcnt 
may be looked upon as embotlying the primary in- 
tention of the donor of the po\l-er. To defeat this in- 
tention the l)ower must be 6oncc fide exercised for the 
purpose f’or which it was given. ,4 bargain or con- 
ditioll which leads to the fund going in default’ of aJ,l,oint - ‘. 
ment can never therefore defeat the donor’s primary 
intention.” .Lord Parker of Waddington, delivering the 
judgment of the Privy Council in T,‘ntcher v. I’crull, [ 1915] 
A (‘. 372, ::7s, :379 . . . 

I’rtDlic I’olicy ; lipdminl of Tmdc.---” The terms of 
this document arc certainly peculiar,” said Lord 
Macmillan, who was setting out the facts in Vn~zcouee~ 
JIalt cud Sake &w&g Co., Ltd. V. l’arno~m~ 
.BrezLoics, Ltd., [1934] A.C. 181, IN!). “ It purports 
to be an agrccu:ent for the sale and purchase of the 
goodwill of tlrc appellants brewer’s licence except in 
so far as it rclatcs to IIK manufacture, sale and distribu- 
tion of sake. As it is expressed in the narrative, the 
desire of t’he res~;o~dcmts was lo purchase t’he goodwill 
of the appellant’s’ brewer’s licence so f'Lw as relating to 
the nmnufacture and sale ot’ beer, ale, porter, a’ntl 
lager beer. What exacll~ is meant bv the goodwill 
of a liccnce or I)art of a I’icencc, it is difficult to con- 

ceive. The subject-matter of the sale was not the 
good\\31 of’ the appellants business. The only busi- 
ness in which they were engaged was the brewing of 
sake, and the goodwill of their licence so far as relating 
to sake was expressly excluded from the sale. They 
had no goodwill to sell so far as regards the brewing 
of beer. Nor was the appellants’ licence itself, even 
iu Ilart, the subject-matter of the sale. Presumably it 
could not bc, for a licence is persona.1 and is not trans- 
ferable by sale. There was in fact no sale of anything.” 

Proceeding with the judgment, his Lordship said 
that they had had the benefit of a full discussion of the 
law relating to contracts in restraint of trade, and many 
decisions and dicta had been quoted. “ It is no doubt 
true,” he continued, “that the scope of a doctrine 
which is founded on public policy necessarily alters, 
as economic conditions alter. Public policy is not a 
constant. More especially is this so where the doctrine 
represents a compromise betu-een two lninciples of public 
policy ; in this instance, between, on the one hand, 
the principle that persons of full age who enter into a 
contract should be held to their bond, and, on t,he other 
hand the principle that everv person should have un- 
fettered liberty to exercise l$s powers and capacit)ies 
for his own and the community’s benefit. Rut that the 
law against contracts in restraint of trade, whatever 
be it’s precise scope at any given time, is a doctrine 
of full force and vitality at the present day cannot be 
gainsaid. !Che law does not condemn every covenant 
which is in restraint of trade, for it recognizes that in 
certain cases it may be legitimate, and even beneficial, 
that a person should limit his future commercial 
activities, as, for example, where he would be unable 
to obtain a good price on the sale of his business unless 
he came under an obligation not to compete with t,he 
purchaser. Rut when a covenant in restraint of trade 
is call4 in question the burden of justifying it is laid on 
the part’y seeking to uphold it. The tests of justifica- 
tion have been authoritatively defined by Birkenhead, 
L.C., in these words : ‘ A contract which is in re- 
straint of trade cannot be enforced unless (n) it is 
reasonable as between the parties ; (b) it is consistent 
with the interests of the public. . . ’ Every contract 
therefore which is impeached as being in restraint of 
trade must submit itself to the two standards indicated. 
Both still survive.” : Xcl!‘ll&rivn v. Ballymacelligott 
Co-opew,tive .-I gricultural awl Ikiry kJociaty, Ltd., 
[1919] B.C. 548, 562, [19X] AC. 181, 190. 

The Hiddle of the &12inx.-” When the Summary 
Jurisdiction Act provided, as the sufficient record of 
a11 summary convictions, a common form, which did 
not include any statement of the evidence for the con- 
viction, it did not stint the jurisdiction of the Queen’s 
Bench, or alter the actual law of certiorwi. m’hat it 
did was to disarm its exercise. The effect was not to 
make that which had been error, error no longer, but 
to remove nearly all opportunity for its detection. 
The face of the record ’ spoke ’ no longer : it was the 
inscrutable face of a sl~hinx.” Lord Sumner in R. w. 
il’at Bell Liquow, Ltd., [1928] 2 A.C. 128, 159. 


