
New Zealand 

Law Journal 
Incorporating *’ Butterworth’s Fortnightly Notes” 

VOL. xxx1 TUESDAY, JANUARY 18, 1955 No. I 

. 

NEW YEAR HONOURS. 

H 

ER Majesty the Queen was pleased to confer 
three knighthoods on New Zealanders, on the 
occasion of the New Year, 1955. It is of particular 

interest to practitioners that all three knighthoods 
were conferred on members of the profession. Further- 
more, each recipient had served as President of his 
District Law Society, and one of them had, in addition, 
served in the highest office that the profession can 
confer on its members. 

Sir Leslie Munro, who was created a Knight Com- 
mander of the Most Distinguished Order of St. Michael 
and St. George, was an Auckland practitioner before 
his appointment as our Ambassador in the United 
States of America. He was President of the Auckland 
District Law Society in the years 1936, 1937, and 1938. 

Sir William Cunningham, who was created a Knight 
Commander of the Most Excellent Order of the British 
Empire, was President of the Wanganui District Law 
Society, and he was President of the New Zealand 
Law Society from 1950 to the end of July of last year. 
His services to this country also inc~lnderl a distinguished 

LIMITATION OF ACTION: 

military career. News of his knighthood was received 
by his fellow-practitioners everywhere as an honour 
to the profession as a whole, and as the deserved 
recognition of the valued services of the recipient, whose 
qualities of mind and heart have endeared him to them 
all. 

His Honour Mr. Justice Finlay, Senior Puisne Judge 
of the Supreme Court, received the honour of 
Knight Bachelor. He had a distinguished career at the 
Bar in the Waikato and in Auckland before his appoint- 
ment to the Supreme Court Bench in 1943. He was 
President of the Auckland District Law Society in 1934, 
1935, and 1936. 

The three new Knights have the congratulations of 
the whole profession on the deserved recognition of 
their many fine qualities. It is the fervent wish of those 
who know and respect each one of them-that is to say, 
all who are practising law in this country-that they 
and their wives may long be spared to enjoy their 
newly-conferred distinctions. 

LEAVE TO BRING ACTION 
OUT OF TIME. 

I 

N this place, in last year’s JOURNAL, at p. 283, in 
the course of an article, “ Accrual of Cause of 
Action in Tort in Respect of Bodily Injuries,” with 

special reference to the Limitation Act, 1950, we briefly 
touched upon applications for leave to bring actions 
which are out of time, either because the action is one 
claiming in respect of bodily injuries, and is not brought 
within two years of the accrual of the cause of action, 
or because notice has not been given of an intended 
action against the Crown or a public or local authority 
or the action has not been brought within a year, as 
required by the statute. 

Since that article appeared, there have been several 
judgments directly beasing on those topics, so that 
there is now some useful authority in relation to them. 

We propose to consider such of those judgments as 
related t.o applications for leave, under s. 23 (2) of the 
statute, to bring actions against persons acting in the 
execution of a public or statutory duty. 

I.-DELAY IN COMMENCEMENT OF ACTIONS AGAINST 
PUBLIC AND LOCAL AUTHORITIES. 

Section 23 of the Limitation Act, 1950, so far as it 
is relevant here, is as follows : 

23 (1) No action shall be brought against any person 
(including the Crown) for any ect done in pursuance 0~‘ 
execution or intended ox:cution of cny Act of Parliement, 
or of any public duty or authority, 01‘ in respect of sny neglect 
or default in the exorution of nny such Act, duty, or authority, 
unlesa- 

(a) Notice in writing giving rensomsble infolmr,tion of the 
circumstcmcos upon which the proposed nction will 
be b:%sed itnd the nsme and eddrens of the prospec- 
tive ph;intiff 2nd of his solicitor or agent (if any) 
in the matter is given by the prospective pleintiff 
to tho prospectivo defendant prs soon il.3 precticeble 
after the accrual of the cause of action ; and 

(b) The action is commenced before the expiretion of one 
year from tho date on which the c&use of action 
accrued : . . . 

(2) Notwithstcnding the forogoing provisions of this 
section, spplicetion msy be made to the Court, after notice 
to tho intended defcndsnt, for leave to bring such an action 
at any time before the expiration of six years from the d&e 
on which the cause of a-tion occruod, whether or not notice 
has been given to the intcndod defendant under the less 
preceding subsection ; ond the Court may, if it thinks it it 
just to do so, grant lenve c,ccordingly, subject to such con- 
ditions (if any) prs it thinks it is just to impose, where it con- 
siders that the failure to give the notice 01‘ the delay in bring- 
ing tho action, BS tho cese may be, wss occasioned by mistake 
or by any other reasonable cause or that the intended de- 
fendant was not meterinlly prejudiced in his defcnce or other- 
wise by the f&lure 01‘ delay. 
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In Moeller v. New Plym.outh. Harbour Board,’ the in- 
tended plaintiff sought leave under s. 23 (2) to bring 
an action after the expiry of the period of limitation 
prescribed by s. 2 (1) (a). The facts were that the 
plaintiff, who was an employee of the Board, was work- 
ing on an operation involving the mooring of the S.S. 
Hertford on November 19, 1952, when a manilla hawser 

parted and one end of it struck him, fracturing his leg 
and otherwise severely injuring him. The plaintiff was 
taken to hospita,l, and was in and out of that institution 
for varying periods up to June, 1954, and his condition 
had not yet reached a point at which his prospects of 
recovery could be assessed. He had been in receipt 
of regular payments of compenqation from the Board, 
and, during the whole period, he had been totally 
incapacitated. No formal notice of the accident was 
given and no intimation that a claim for dama,ges 
would be made was given until April, 1954. His 
application for leave to bring such an action was filed 
on June 16, 1954. 

Tbe application was brought’ on two grounds : first, 
that there was reasonable cause for the delay, and, 
second, that the Board was not materially pre.judiced 
thereby. Mr. Justice Stanton, after distinguishmg the 
facts from those in Glynn v. Taranaki Hunt Club, 
[1953] N.Z.L.R. 948, held that it could not properly 
be said that there was reasonable excuse (or cause) 
for the intended plaintiff’s long dela\; in ascertaining 
his rights and putting in his claim. 

The learned Judge then considered whether the Board 
had been “ materially prejudiced ” by the intended 
plaintiff’s delay. He said : 

It was authoritatively stated by the House of Lords in 
Hayward v. W&Z: gh Collie??/ Co., Ltd., 119153 A.C. 540, 
and confirmed in tiydmann v. Premier ilccunsulator Co., 
Ltd., (1916) 9 B.W.C.C. 384, that in such a case while the 
burden of proof re+ts initi:,lly on the plr,intiff, got if he gives 
evidence from which it mcy be rec,soncbly inferred that the 
defendant has not been prejudiced, then the burden of proof 
is shifted on to the shoulders of the defendant. In the 
instant case, it would seem to me that, rrs the accident hspponod 
in an operation being carried out by ::n officer of the Board, 
that the Board were immediately aware of it with cl1 its 
attendant circumstances, e,nd th?& the plrintiff w:.s in touch 
with them, and available for observation or exminetion 
during the whole period, it would be a natural inference 
that the Board would not be prejudiced by delay, and it 
therefore became the responsibility of the Bor.rd to prove 
that they had not been prejudiced. The ovidonce put for- 
ward on behalf of the Board was that thoy and their insurers 
immediately investigated the accident and satisfied them- 
selves that : (a) the system of work WCS satisfactory, as the 
Harbourmaster said ; and (b) the question of ncgligenrc did 
not appear to srisc, as Mr. (!roxson, manager of the insurcnce 
company, said. 

It was claimed on the Board’s behalf that, if the 
intended plaintiff had at that time alleged negligence 
or the possibility of a claim for damages, fuller inquiries 
would have been made. It was also said that, in this 
latter case, it might have been possible to locate or 
identify an officer on the Hertford whose name was 
unknown. Finally, it was said that action could have 
been taken to test the appliances used in the operation 
and such tests are not now possible. In dealing with 
these contentions, His Honour went on to say : 

I cannot think that those mbttors show that the Board has 
boen m:,teri. Jly projudircd by the plcintiff’s d&y. It is 
c1or.r that all tho f&x wore es much within the Board’s 
knoBledge ~3 the plr.intiff’s. The only element missing 
was a2y ollcg ;tion by the p laintiff that he clcimed there 
had boon negljgenro on the part of the Board’s officers, not 
becaujr of facts of which the Board were unaware, but that 
the proper inference from those facts was thst they indicated 

-__ 
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negligence. That this was a possibility should have been 
evident to the Board and the affidavits of Mr. Flett and Mr. 
Croxson show that they gave consideration to it. Mr. Flett, 
in fact, goes further and says that he was concerned because 
this was the second accident of the same kind within 
loss than six months. Responsible officers of a public body 
could not under the circumstances justify an investigation 
less searching then would have been called for by a clear 
intkmction that t,he plaintiff claimed that there had been 
negligence in the carrying out of the Board’s operations. 

I think, therefore, that the plaintiff must be given leave to 
commence an action agr,inst the Board, but this must be 
done within fourteen days from the delivery of this judgment. 

In both Thomas v. Nelson Harbour Board2 and in 
Madders v. Wellington Technical Board of Governors,3 
Mr. Justice Turner followed the judgment of Streatfeild, 
J., in R. B. Policies at Lloyds V. Rutlei, [1950] 1 K.B. 76, 
81 ; 119491 2 All E.R. 226, 229, where His Lordship 
said : 

It is a policy of tho Limitation Acts that those who go 
to sloop upon their c!nims should not be assisted by the 
Courts in recovering thoir property : but another, and, I t,hink, 
equal policy behind theso Acts, iq the t them shall be an end of 
litigation, and that protection shsl! be afforded against stale 
demands (ibid., 81 ; 229). 

The most important of these cases, in point of prin- 
ciple, is T&omas c. Nelson Harbour Board, in which 
Mr. Justice Turner dealt, in particular, with the sub- 
mission ma.de on behalf of the intended plaintiff that 
the words of s. 23 of the Limitation Act, 1950, are 
similar to those of s. 26 (2) of t,he Workers’ Compensa- 
tion Act, 1922. The Court was invited to construe 
s. 23 as the latter section has been construed. Counsel, 
in support of that proposition, cited Macdonald’s 
Workers’ Compensation in New Zealand, 2nd Ed. 482 
et seq, and the corresponding statement in Willis on 
Workmen’s Compensation, 37th Ed. 424, which deals 
with the question of proof whether a defendant has 
been materially prejudiced in his defence by delay, 
in excess of the prescribed st*atutory period, on the 
plaintiff’s part in bringing his claim. 
as follows : 

It is, in part, 

Decisions of the House of Lords, reversing those of the 
Court of .4ppeal, have established some useful propositions 
on this subject : Hnyward v. Westleigh Cnlliery Co., (1915) 
8 B.W.C.C. 27s; Eydmann v. Premier Accumulator Co., 
(1916) 9 B.W.C.C. 384; Kirk v. Lochgelly Iron and Coal 
Co., [I9171 S.C. (H.L.) 18; 10 B.W.C.C. 1. The propositions 
which soom to be deducible from the speeches in th:se cases 
are that : 

(I) The whole quest.ion is one of fact for tke arbitrator [here, 
the Court] ; 

(2) The but-don of proving that the employer has not been 
prejudiced by lack of notice rests in the first place on 
the applicant, but this burden is not that of establishing 
the negative proposition that the employers were not 
prejudiced ; 

(3) The a?plicaqt has not to exhaust the possibilities of 
prejudice and displace them, brt if from the evidence 
it ma:, be inferred reasonably fkat t !  c tnplo~ ~1s have 
not been prejudiced the burden of proof that they have 
been prejudiced is shifted on to them ; . . , 

(5) There is no presumption one way or the other, and if 
there is no evidence that the employers, if proper notice 
hnd been given, could have acquired further useful 
informction than thoy already possessed, it cannot be 

presumod that they could have done so. end they cannot 

soppla~t or rebut tho evidence given by mere conjecture 
or theoroticsl considerations ; 

(6) Tae qus.stion in ea?h case is whether the facts before the 
arbitrator warrant, his coming to the conclusion that the 
grew t probability is that no prejudice has been incurred, 
and, if t&e employers do not give evidence of prejudice, 
the arbitrator is warranted in coming to the conclusion 
that no prejudice in fact existed. 

__- 
S [1955] N.Z.L.R. 154. 
* [1956] N.Z.L.R. 157. 
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Mr. Justice Turner said that the cases under the 
Workers’ Compensation Acts are well known, particu- 
larly l!lay?rrard v. Wentleigh Colliery Co., Ltd., [1915] 
A.C. 540 ; 8 R.W.C.C. 278 ; Eyydmann v. Prem,ier 
4ccumulator Co., Ltd., [I9161 W.N. 140; 9R.W.C.C. 384; 

and LocQelly Iron and Coal Co., Ltd. v. Hepburn, 
[1917] S.C. (H.L.) 18 ; 10 B.W.C.C. 1 ; and, in New 
Zealand, McCarthy v. Union Steam Ship Co. of New 
Zealand Ltd., [1916] N.Z.L.R. 1154; [1916] G.L.R. 
820 ; and Sillick v. Taupiri Coal-Mines, Ltd., [192?] 
N.Z.L.R.. 513. He proceeded : 

Tt is clear from these oases that, once it is shown by the 
plaintiff that the circumstances lead to a general inforonce 
thst the defendant has not been prejudice& the Court will 
not place upon the plaintiff the burden of establishing a 
negative proposition, and it is then for the dnfend:;nt t’o 
demonstrate pa~brticnlar prejudicr. Those c~lsos have hocn 
followed by Stanton, J., in New Zealand in an appricntion 
recently brought under s. 23 of the Limit&ion .4ct. 1950. 
for leave to commence * common-law action. In Moeller 
v. New Plymouth Ha&our Boar4 !auprc;, he grcnted leave 
to issue proceedings in a ease where a plaintiff had been in- 
jured by the snapping of a hawser when a ship was being 
moored, after a delay quite compzable with that in tha 
present case. In MoEZZeris case, Gowever, it was clear (to 
quote the actual words of Stanton. J.‘s. iudement’) : “That 
(he txcident happened in an opex,tion being”carrieb out by 
an officer of the Board and that they were immedictely aware 
of it with all its attendant circumstknces.” In t,hese circum- 
stances, it seemed a natural infcronce to Stanton, J., that 
the defendant Board would not be prejudiced by the delay, 
particularly as it was shown that immediately after the 
accident the defendant and its insurers hxl held a fGl1 in- 
vestigation as to its causes. 

In the present ca?e, however, tho fa::ts am widely different. 
It is a matter of dispute, even, whether the manner in which 
the accident is now said to have happened was ever brought 
to the notice of the Board’s officer. Tho Dlnintiff’s wit- 
nesses say that it was. 
is to a different effect. 

But the only report-that he made 
It is clear. therefore. that whatever 

was orally said at the time between the’ pi&tiff’s co- 
employees and the Board’s wharfinger, the Board’s senior 
off&ers were never notified in co&.equence of attendant 
circumstances, such as are now alleged. and no attemnt was 
made at any complete investigati& ‘of the causes 6f the 
accident. This completely distinguishes the present case 
from Moeller’s case. - - - 
It seemed to Mr. Justice Turner tha,t, although the 

two statutes contain provisions of almost identical 
wording, widely different principles may have to be 
invoked in their application. For, where an accident 
happens, if workers’ compensation only is to be sought, 
it will be sufficient to prove the employment, the fact 
of the accident, and that it arose out of and in the 
course of the employment. I f  the happening of the 
accident is contemporaneously brought to the notice 
of the employer, the details of the attendant circumstances 
are seldom of importance ; but, where negligence is 
to be alleged, they may be of the highest importa.nce. 
Questions of safe system may be in issue ; details of 
fact will in such cases often be matters of grave dispute. 
He added : 

This difference in the importance of the details of surround- 
ing circumstances in the two typss of claim seems to mo to 
compel a different approach in applying the provisions of the 
two statutes and I am disposed to think that, in many cases 
where the Court would allow a claim to be brought under the 
Workers’ Compensation Act, correctly concluding that the 
employer would not be prejudiced by lack of notice, it will, 
nevertheless, decline to authoriz3 the commencement of a 
negligence action based upon the same facts, holding that the 
employer would b3 materially prejudiced in his defcnce to 
such a claim. 

II.-THE REQUIRED NOTICE. 

The requirement of notice enacted in s. 23 (1) (a) of 
the Limitation Act, 1950, was the main subject of Mr. 
Justice Turner’s judgment in Madders v. Wellington 

LAW JOURNAL 3 

Technical School Board of Governors. The intended 
plaintiff’s failure to give the notice required by s. 23 
(1) (a) was relied upon by the defendant Board as the 
material ground for opposing the intended plaintiff’s 
application under s. 23 (2) for leave to bring a common- 
law action after the expirp of the period of limitation 
prescribed by s. 23 (1) (a). The learned Judge said that, 
if adequate notice of intention to bring the action had 
been given, it was difficult to see how the defendant 
Board would have been prejudiced merely by delay in 
bringing the action. Both parties conducted the 
argument on the basis that the failure to give notice 
was the material matter for consideration. 

The learned Judge gave some important interpreta- 
tions of s. 23 (1) (a). He held that the notice required 
bv s. 23 (1) (a) of the Limitation Act, 1950, must con- 
tain an intimation that it is intended that an action 
sha,ll be brought ; and it should further contain reason- 
able details of the cause of action alleged, and of the 
facts which are alleged to support it. 

In cases where the intended plaintiff’s delay is 
attributable to his solicitor, His Honour, following 
Morrison v. Liddle Construction, Ltd., [1951] G.L.R. 
219, and &‘teu)art v. Papakura RorougA, [ 19521 N.Z.L.R. 
799, held that failure by an intended plaintiff’s solicitor 
to give the notice required by s. 23 (1) (a) does not 
excuse such intended plaintiff, as he must accept the 
consequences of his solicitor’s action or inaction. 

After distinguishing Moeller v. New Plymouth Harbour 
Board (supra), His Honour held that where, owing to 
delay in giving the notice required by s. 23 (1) (a), it 
has become impossible for an intended defendant to 
make adequate inquiry int,o matters on which a defence 
might be based, application to grant leave under s. 23 (2) 
should be refused. 

III.-THE PRINCIPLES APPLICABLE. 

From the judgments which we have summarized, it 
emerges that the paramount principle applicable, when 
considering whether or not the Court, under s. 23 (2) 
of the Limitation Act, 1950, should grant leave to an 
intended plaintiff to commence an action after he has 
allowed the statutory period of limitation to expire, 
is that enunciated by Streatfeild, J., in R.B. Policies 
at Lloyds v. Butler (cit. supra) ; and it applies to delay 
in giving the notice required by s. 23 (1) (a) as well as 
to delay in commencing the action within the time 
required by s. 23 (1) (b), whether or not such a notice 
has been given to the intended defendant. 

The question df the burden of proof as to the in- 
tended defendant’s being, or not being, prejudiced by 
delay on the intended plaintiff’s part, has worried 
those whose duty was to advise the parties thereon. 
Great assistance is now afforded by Mr. Justice Stanton’s 
judgment in Moeller v. New Plymouth Harbour Board, 
especially if that judgment is read with Mr. Justice 
Turner’s judgment in Thomas v. Nelson Harbour 
Board, which makes it clear that s. 23 (2) of the Limita- 
tion Act, 1950, is not in pari materia with s. 26 (2) 
of the Workers’ Compensation Act, 1922, notwith- 
standing the similarity in wording of both “ escape 
clauses.” As Mr. Justice Turner put it, “ widely different 
principles may have to be invoked in their application,” 
when the Court has to consider whether or not the in- 
tended defendant was materially prejudiced in his de- 
fence, or otherwise, by the delay. A different approach 
is compelled by the difference in the importance of the 
details of surrounding circumstances in the two types 
of cases. While an employer may not be prejudiced 
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in his &fence of a claim for workers’ compensation Wellington Technical School Roam! qf Governors. The 
because the happening of the accident was con- 
temporaneously brought to his notice, the attendant 

resulting judgment should prove of great assistance to 

circumstances, where negligence is alleged, may be of 
Iitiga.nt,s and their advisers. 

the highest importance in resisting the common-law All these cases show clearly the soundness of the 

action. learned Judge’s observation in the last-mentioned case 
The requirements of the notice prescribed by s. 23 (1) that the stringent requirements of the Limitation Act, 

(a) are given detailed consideration in Madders v. 1950, are not as widely known as they should be. 

SUMMARY OF RECENT LAW. 
BILLS OF EXCHANGE. 

Bank-Croswd Ti~rtrrmat for Pnyme,?t--Conler.~io?c-order to 
“ PO,IJ A ,jor B “---“ Tru? owmr ” of uwwm--h’o Estoppel- 
Dutly of Brink to rnrrlif Inquir!~---Bilk of Exchange Act, 18X2 
(cl. 61), s. S2 (lh’l/s of Exchnnge Act, 1908, 8. 82). 

In August,, 3948, M. was appointed manager of three sheep- 
farms in the Island of But,e, belonging to t’hc plaint)iff. It was 
part of the terms of M.-s employment that1 all sums received 
by him in respect of thesc farms should be brought t,o t,he 
plaintiff’s rstat,o office (i.e. the office of the factor and assistant 
factor) for payment by thr factor into the plaintiff’s home 
farm account. It was also M.‘s duty to apply for hill sheep 
subsidies. The plaint,iff’s factor knew that the warra,nt,s for hill 
sheep subsidies were drawn in %‘s favour with the addition of 
the words “ for Marquess of Bute ” (the plaintiff) and were sent 
direct t,o M. by the Department of Agriculture. In January, 
1949, M. forwarded three applications for subsidy payments. 
On April 1, 1949, M. resigned his post as ma.nager and in May 
of that year left the plaintiff’s service. Between August 31 
and September 27, 1949, three warrants in sat.isfaotion of the 
applications made in January, 1949, were delivered to M. On 
September 27, 1949, M. opened a personal account at the de- 
fendants’ Barnsley branch with the three warrants which were 
credited to the account. The warrants were specially crossed 
by a rubber stamp bearing the defendants’ name and were 
forwarded for payment. On or about September 30 the pro- 
ceeds of the warrants were credited to the defendants. The 
warrants were headed “ Department of Agriculture for Scotland 
(Food Production Services) Vote” and were to the following 
effect : “ If this form, duly receipted, is presented through a 
bank within one month, the King’s and Lord Treasurer’s 
Remembrancer will pay : Mr. [M.], Kerrylamont, Rothesay, 
Bute cl33 10s. [or other the amount of the warrant] in respect 
of Hill Sheep Subsidy, 1949.” M.‘s name and address was 
within a printed rectangle. Immediately opposite the name of 
M., but outside the printed rectangle, appeared the words ifi 
brackets <‘ for Marquess of Bute” (i.e. the plaifitiff). The 
warrants were signed by the secretary. At the foot of the 
form was the following note: “The receipt must be signed with 
exactly the same name as is shown in the address.” The warrants 
bore in print the crossing &’ Not Negotiable . . . & Co.” In 
an action to recover a sum equal to the total amount of t,he 
warrants as damages for conversion or, alternatively, as moneys 
had and received by the defendants to the use of the pla.int.iff, 
Held : (i) That to enable a plaintiff to sue for conversion it is 
sufficient if he is entitled to immediate possession of the pro- 
perty converted, but it is not necessary for him to be the true 
owner of the property ; and, as the plaintiff was at the material 
time entitled to require M., whose employment by the plaintiff 
had ended, to deliver the warrants to the plaintiff as and when 
M. received them, the plaintiff was entitled to recover their 
amount from the defendants with interest at four per cent. per 
annum from the date of the conversion. Per curium : As the 
warrants contained, in effect, a promise “to pay M. for B.,” 
and were warrants for hill sheep subsidy, the plaintiff, not M., 
was on the construction of the warrants their “ t,rue owner ” 
within the meaning of that term in the Bills of Exchange Act, 
1882. (ii) The plaintiff was not estopped from alleging as 
against the defendants that M. was not entitled to receive the 
proceeds of the warrants for his own account, as the warrants 
clearly indicated that M. was to receive the money as agent 
or in a fiduciary capacity; accordingly the defendants should 
not have credited the proceeds of the warrants to M.‘s personal 
account without making inquiry. (iii) The defendants had not 
discharged the onus of proving that they had acted without 
negligence and were not entitled to the protection of s. 82 of the 
Bills of Exchange Act, 1882. Bute (Marquess) V. Barclays 
Bank Ltd. [1954] 3 All E.R. 31% (Q.B.D.). 

As to Conversion of Orders for Payment, see 2 Hal&u+-gs 

Laws of Englmd. 3rd 1*X.. p. 1X7. para. 354; and for Cases, 
see 3 k’nglish rrnrl I!hpiro L)igrst, 1’. 243, Nos. 69.7, 694. 

AP t,o Bankers Duty lo Incl~~irr. see 2 Holebury’s Lnwn ?f 
En,qlrmd. 3rd Ed.. p. ln2. para. 345 : and for Cases, see 3 English 
nnd Empire Di[gcst. p. 242, Il‘o. 637, and Digest Supp., Bankers, 
xos. 69lrc-(i!lle. 

DIVORCE AND MATRIMONIAL CAUSES-SEPARATION. 
0rrrl .4greernmt ,for Sqnrrrcttion -Proof 0j Agreement-Onus on, 

I’ditionw- Corrohorrrtion not Rsscnt;crl-nil,orce and Matrimonid 
Ca~r.sen Act. 192S, s. 10 (i). U’hcrc an oral agreement, for separa- 
tion is the ground of a p&tion for dissolution of marriage, the 
onus of proof of the agrcrmmt is on the petitioner. Corrobora- 
tion is not essential ; hut, whore the issue depends entirely on 
the evidence of on? spouse. which is denied by the evidence of 
the other spousr, t)he Court looks to see what corroboration, if 
any, there is of the evidence of either or both; and, in the 
absence of any corroboration. it looks to see where the burden 
of proof lies. (D.B. V. W.B., [19351 P. 80 ; Stone v. Stone. [I9491 
P. 165, a.nd !Z’i,Zc!/ v. TiZle!/. [I9491 P. 240. [I9493 2 All E.R. 1113, 
followed.) Baker v. Balcrr. (S.C. Wellington. October 1, 1954. 
F. B. Adams, J.) 

Bepnration Agreement-Husbdmd retzhrning tb Matriwmial 
Home in Endeavow to s&v6 Mdrriage fur Sake qf Childraw- 
Intention of Parties-Tentative OT Experimental Rtiszlmption 04 
Family J.ife-Separtltion Agreement not in, Full Force and Effect 
Divorce a,nd Matrimonini Causes Act, 1928, 5, 10 (c). On 
May 18, 1951, the parties ehtered iilto a written agreement 
for separetioh. oh September 10, 1954, the wife a’sked the 
husbahd to returh homo as a guest or lodger, which he agreed 
to da. Aocordihg to the petitioler’s evidence, this return was 
more or l&s ifi ah ehdeavour to save the marriage for the sake 
of t,he childreh. He returhed the following day. He occupied a 
sepamte bedroom. atld he st,ayed ih the house for approximately 
five weeks. During that time ho sexual ihtercourse took place, 
and on October 17, the wife left the house with the children. 
During the t,ime the husband was at the house, he had the weekly 
evening meals with the family. and likewise had meals with them 
during the weekends. He did the garden, and assisted iti paititing 
and paper%g the house. His wife attended to his washilh 

9 and likewise att,ended to ‘,~is requirements, including the care o 
the separate bedroom occu:-ied by him. The wifo in her 
evidence said t,hat the husband came home at her request, she 
having asked him if he would keep the home together more for 
the sake of the children. She further said that the intention 
was that he should come back permanently if the parties could 
be happy together, and that the husband finally agreed to come 
home on that basis, On a petition by the husband for a dissolu- 
tion of the marriage on the ground that the separation agreement 
had been continuously in full force and effect since May 18, 1951, 
Held, That the intention of the parties was that they should 
come together in an endeavour to save t,hhe marriage for the sake 
of the children ; that, in such circumstances, and considering 
the temporary association which was envisaged and did take 
place, t)here was a tentative and experimental resumption of 
family life ; and, consequently, the petitioner hsd not established 
that the separation agreement was in full force and effect. (Leslie 
v. Leslie, [1954] N.Z.L.R. 414); DanieEs v. Daniels, 119491 
N.Z.L.R. 70; [1949] G.L.R. 3 ; and Buhck V. Buhck, [I9471 
N.Z.L.R. 709 ; [1947] G.L.R. 313, considered.) Neilands V. 
Neilands. (S.C. Invercargill. December 3, 1954. McGregor, J.) 

DIVORCE AND MATRIMONIAL CAUSES-SEVEN YEARS’ 
SEPARATION. 

Parties living Together before Husband’n Ad&&on to Hospital 
and Subsequen.t Tmncfer to Mmtal Hospital-Husband discharged 
from Mental Hospital as recovered, and re-admitted to Public 
HospitaJ rmd remaining there ,for Two years- After his Dis- 
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Whatever type of repetitive listing, printing, dating, addressing or 

counting your business requires, there is an ADDRESSOGRAPH model 

which will do the job from 30 to 100 times more quickly than it can be 
done by hand. 
There is a model priced as low as E13-10-0 . . . there are electric 

machines with a wide variety of attachments for handling specialised 

work and there are fantastically versatile models specially designed for 
large undertakings . . . models which print and address their own 

forms from blank paper . . . which print, list and add numerical data, 

giving sub-totals, totals and grand totals at speeds up to 100 per minute. 
Machines embodying the latest electronic principles and perform- 

ing functiul,s iml*~~ssibla outside the field uf Electronics. 

Addressograph 
fill pay for itself over and over again in terms of reduced over- 

time, less staff turnover and fewer errors made by bored or 

inefficient employees. 

AR ON6 & SPRlWGHAlh LT 
5 Branches and Agents throughout New Zealand 

ADDING MACHINES l ACCOUNTING MACHINES . ADDRESSOGRAPH MACHINES 
CALCULATING MACHINES . 

;YSTE”S 
DUPLICATORS AND SUPPLltS l FILING 

. POSTAL FRANKING MACHINES l STEEL OFFICE FURNIl-URE l TlME 
RECORDERS . TYPEWRITERS AND SUPPLIES 

Wellington, Auckland, Christchurch, Dunedin, Whangarei, Hamilton, New Plymouth, Wanganui, 
Palmerston North, Masterton, Nelson, Timaru, Invercargill, Suva. AS. 
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(South Pacific) Limited 

Financial Services Limited 

BGX 1616, Wellington 

TOTAL ASSETS 
APPROX. f800,OW 

CONFIDENCE 
IRDUSTRY and TRADE 

Representatives 
throughout New Zealand 

a Ider in d~~pcnri0lGlity ad rfwilp t/7,’ m1.\7- 

ruum in rfficcicvrc-y. LEGAL ANNOUNCEMENTS. 

Continued from page i. 

THE NATIONAL BANK 
OF NEW ZEALAND LlMITED 

Estn bjished- 18 7 2 

MESSRS. R. E. TRIPE, R. T. PEACOCK and 
P. B. A. Snx, who hnve heretofore prx- 
tisod in pertnership under the n&me of 
Hrtdfield, Peacock, Tripe & Sim, wish to 
announce that Mr. P. B. A. Sim is re- 
tiring from the firm 8s nt the 31st 
Janurtry, 1955, to take up a Universit,y 
eppointment. Messrs. R. E. Tripe and 
R. T. Peacock will continue the pnrtner- 
ship under the firm nitme of HADFIELD, 
PEACOCK & TRIPE ttt the same address, 
D.I.C. Buildings, Brandon Street, 
Wellington. 

Continued on p. ‘u. 

f or 
THE 

LEGAL PRINTING AUCKLAND 
-OF EVERY DESCRIPTION- SAILORS’ 

seven seas in the service of commerce, passenger 

COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund 

l Rebuilding Fund 
Enquiries much welcomed : 

L, T. WATKINS LTD. 
176-l 86 Cuba St., Weliington. 

TELEPHONE 55-123 (3 lines) 
Secretary : 

Management : Mr. & Mrs. H. L. Dyer, 
‘Phone - 41-289, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

Alan Thomson, B.Com., J.P., 
AUCKLAND. 

‘Phone - 41-934. 
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charged from Hospital, Parties not a{lai?z living Together- 
Consortium not ended by Husband’n admission to Hospital- 
Parties not “ living apart for not less than seven years “-” Living 
apart “-Divorce and Matrimonial Caz~ses Act, 1928, s. 10 (j’). 
A husband and wife are living together, not cnly when they are 
residing together in the same house, but aiso when they are living 
in different places, provided the consortium has not been deter- 
mined. They still have their common home, and still act from the 
same base. (R. v. Creamer, [1919] 1 K.B. 564, and Eadie v. Corn- 
missimers of I&and Revenue, [1924] 2 K.B. 198, applied.) 
On March 5, 1947, the husband respondent was admitted to 
the Balclutha Hospital and was transferred therefrom to the 
Seacliff Hospital on April 2, 1947. He was discharged from the 
latter Hospital as recovered on October 29, 1948, was on the 
same day re-admitted to the Balclutha Hospit’al, and remained 
continuously a patient in that Hospital until November 16, 
1950, apart from a period from July 19, 1949, to October 10, 
1949, during which he was in the Dunedin Hospital. Up to the 

date of his admission to Hospital the husband and wife lived 
and cohabited together. After the husband’s discharge from 
Hospital, the parties did not again live together. The peti- 
tioner claimed, in these circumstances, that she had been 
“ living apart ” from her husband since March 5, 1947, a period 
of not less than seven years. H&l, That an end was not put 
to the consortium by the husband’s admission to Hospital ; 
and it had not been proved that, during his period in Hospital, 
the parties were “ living apart ” within the meaning of s. 10 (.ij) 
of the Divorce and Matrimonial Causes Act, 1928. Wilson V. 
W&on. (KC. Invercargill. December 3, 1954. McGn~gor, J.) 

EXECUTORS AND ADMINISTRATORS. 
Public Trustee-AppointmentExecutor according to Tew 

entitled to apply for Appointment of Public Trustee as Sule 
Executor-“ Ercecutor “-Public Trust Office Act, 1905, S. 13. 
An executor according to the tenor can appoint the Public 
Trustee sole executor, subject to the Court’s consent, under 8. 13 
of the Public Trust Office Act, 1908. In re Griffith (Deceased). 
(S.C. Wellington. November S, 1954. Turner, J.) 

FAMILY PROTECTION-GRANDCHILDREN. 

Testator leaving Three Daughters,?His Only Son having prede- 
ceased Him-Testator’s Son killed on Active Service, leaving 
Infard Son-Testatov’s Estate left to Three Daughters-No Pro- 
vision for Grandson-Testator’s Moral Duty to Grandson- 
Further Proz&on for His Maintenance and SupportFamily 
Protection Act, 1908, s. 33. The testator had three daughters, 
who survived him and were a,11 married, and one son, who had 
died in 1944, while serving overseas. The son left a widow (who 
had remarried) and one infant son, the plaintiff, who was a 
normally healthy child, aged twelve years a,t the time of his 
applicat’on for further relief. The testator’s wife died in 
January, 1953. Under her will, t)he plaintiff. her grandson, 
received g1,500, and each of her daughters fXO0. The testator 
died in September, 1953, leaviug a will made in February, 1953, 
and a distributable estate amounting to 524,000, which was 
given to such of his three daughters as should survive him with 
a substitutionary gift to issue of any daughter who might pre- 
decease him. It) was conceded by counsel for t’he three daughters 
t,hat the infant plaintiff was entltled to some provision. Held, 
1. That an order should be made which would provide for the 
adequate maintenance and support of the plaint,iff, to whom 
the testator owed a moral duty to equip him for the battle of 
life in the same way as his father would presumably have done 
had he not died at an early age in the &fence of his country ; 
and that t.he testator should have provided for the plaintiff’s 
education and training for his fut,ure life work without his having 
to break into the capital sum of f1,500 left, him by his grand- 
mother. 2. That the sum of El,750 should be set aside out of 
the est’ate now held iu trust for tile plaintiff, and applied, during 
the plaintiff’s minority, for his maintenance, education, advance- 
ment or benefit,, that sum to be charged equally against the 
share of the test&or’s three daughters. In re Hall (Dscecssed), 
Hall v. Wake& and Another. (S.C. Palmerston North. Novem- 
ber 17, 24, 1954. Barrowclough, C.J.) 

GAMING-OFFENCES. 
Assisting in Conducting Lottery-“ Picks ” Competitiow- 

Selection of Eight Horses at Designated Race-meeting and Payment 
of Entry Charge-Points allotted for Successful First, Second and 
Third Horses-Money Prizes awarded to Wimners of Aggregate 
Points-Ecent in Respect of which Money distributed, Corn. 
petitor’s ability to forecast Results-Winming of pool not deter- 
mined solely by Chance-Skill employed in Selecting Winners- 
Cmpetition not a Sweepstake, and not a “ lottery “-Gaming 

Act, 1308, ss. 36 (1) (b), 41 (c), 44. The appellant was the licen- 
see of an hotel in which, on a Saturday morning there w&s 
conducted a competition known as “Picks.” Up to 11 a.m., 
customers might select the names of eight horses as the winners 
respectively of eight races, write their names on a slip of paper, 
and making a contribution of two shillings and sixpence. The 
total amount received was available for prizes. A committee 
of customers decided upon the prizes, checked the slips, and 
announced the successful competitors. Three points were 
allotted for a race-winner, two points for a second, and one point 
for a third. The appellant accepted the custody of the money 
until the prizes were paid. He himself entered a slip for the 
competition held on the material date. The appellant was 
charged with assisting in conducting an illegal lottery. He 
was convicted. On appeal from that conviction, Held, 1. That, 
on the facts, the action of the appellant in permitting the com- 
petition to take place in his premises was not an offence under 
s. 36 (1) (b) of the Gaming Act, 1908. 
2 Q.B. 647, followed.) 

(R. v. Hobbs, [1898] 
2. That, the distribution of the money 

to the successful competitors was not determined purely by 
chance, as skill played a part in determining its distribution 
and the award of the prizes was determined by the degree of 
success which had attended the forecasting of winners; and 
that the appellant could not be convicted under s. 41 (c). (Hall 
V. COX, [1899] 1 Q.B. 198, Scott v. Director qf Public Prosecutions, 
[1914] 2 K.B. 868, and Moore v. Elphick, [1945) 2 All E.R. 155, 
followed.) (Caminada v. Houlton, (1891) 60 L.J. M.C. 116, and 
Stoddart v. Sagar, [1895] 2 Q.B. 474, applied. 3. That the competi- 
tion was not a sweepstake, and, was, therefore, not a “ lottery ” 
within the meaning of s. 44. 
mer&on North. 

McComish v. Alty. (S.C. Pal- 
October 21, 1954. Gresson, J.) 

IMMIGRATION RESTRICTION. 
Person “of British birth and parentage”-Nationality, not Local- 

ity, Primary Test-Immigrant born in Western Samoa--Father a 
British Subject born in Scotland-Such Person “ of British birth 
and parentage “-Immigration Restriction Amendment Act, 
1920, s. 5 (1). The expression “ of British birth and parentage,” 
as used in s. 5 of the Immigration Restriction Amendment 
Act, 1920, does not prescribe a locality test, but, it, points to 
nationality as the primary test under the section. The expres- 
sion “ of British birth 
words “ 

” in s. 5 has the same meaning as the 
natural-born British subject” in Part I of the Second 

Schedule to the British Nationality and Status of Aliens (in 
New Zealand) Act, 1928 (now repealed) ; and the words “ and 
parentage ” remove from the category of those who are free 
from the restriction of s. 5 everyone, who, while being “ of 
British birth,” as being within the definition of “natural-born 
British subject ” in Part I of the Second Schedule to the British 
Nationality and Status of Aliens (in New Zealand) Act,, 1928, 
is not the child of a British father. It, therefore, excludes 
from that category all persons who would have been within 
s. 5 (1) (a) or s. 5 (I) (b) as having been born within Her Majesty’s 
Dominions and allegiance or on board a British ship, but who 
are of foreign parentage. The appellant was born in Western 
Samoa on June 28, 1924. His father was a natural-born British 
subject, a Scotsman, and his mother was a Samoan. The 
appellant entered New Zealand on March 7, 1951, applying for, 
and obtaining, for that purpose a permit under s. 5 of the Immi- 
gration Restriction Amendment Act, 1920. The permit was for 
six months but two extensions were given, each for twelve 
months, the second extension expiring on September 7, 1953. 
He had thereafter remained in New Zealand. It was common 
ground that the appellant, under the terms of the British 
iiationalility and Status of Aliens (in New Zealand) Act, 1928 
(now repealed), had been a natural-born Brit,ish subject, and was, 
by %irtue of s. 16 (3) of t,he British Nationality and New Zealand 
Citizenship Act, 1948, a New Zealand cit,izen. The appellant 
was convicted on a charge, laid under s. 8 (5) of the Immigration 
Restriction Amendment Act, 1920, that on September 8, 1953, 
and thereafter until January 20, 1954, he committed an offence 
against Part I of that statute, in that, being a person to whom 
a temporary permit was granted under Part I on March 7, 1951, 
and having been granted extensions of such permit up to Sep- 
tember 7, 1953, he remained in New Zealand after the extended 
period of such permit. On appeal from that con:%t,ion, 
Held, allowing the appeal, That, the fact that the appellant’s 
fat,her was a British subject born in Scotland made the appellant 
“ of British parentage,” and that, whatever the states of 
Western Samoa was at, the time of his birth, he was, consequently, 
I‘ a person of British birth and parentage,” within the meaning 
of that expression in s. 5 (1) of the Immigration Restriction 
Amendment Act, 1920. Annandale v. Collector of Customs. (S.C. 
Wellington. November 8, 1954. Hutchison, J.) 
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JUSTICES OF THE PEACE. 
Mandamus-To issue Summons for Careless D&G-Dis- 

cretion of Prosecutor over Ojjence to be charge&Road Traffic 
Act, 1930 (c. aa), 8. 11, s. 12. On an application by an inspector 
of the Warwickshire Constabulary to the Nuneaton justices 
for the issue of a summons against a respondent for careless 
driving under the Road Traffic Act, 1930, 8. 12, the chairman of 
the justices informed the applicant that he would not issue a 
summons for careless driving and that an information for 
dangerous driving, under 8. 11, would have to be laid. On a 
motion for mandamus, Held : the discretion as to what charge 
should be preferred in a particular case must be left to the 
prosecutor and, consequently, an order of mandamus should 
issue. Dicta of Derlin, J., in (Re Reresford (1952) (36 Cr. App. 
Rep. l), explained). R. v. Nltneaton Justices, Ez parte Parker. 
[ 19541 3 All E.R. 251 (Q.B.D.). 

LIMITATION OF ACTION. 
Action in Respect of Bodily Injury-Accident causing Injury-- 

Intended Defendant motijied of Intention to bring Action Six Years 
and Four Months qfter Accident-Delay not due to Mistaka- 
Intended Defendant ” materially pre,$diced ” by Delay-Limitation 
Act, 1950, s. 4 (7). On an apphcation for leave to bring an action 
in respect of bodily injury after two years from the date on which 
the cause of action occurred, the Court will exercise its discretion 
under 8. 4 (7) of the Limitation Act, 1950, only in favour of an 
intended plaintiff who has taken reasonable steps to investigate 
the position relating to his bodily injury, and will not exercise 
that discretion in favour of an intended plaintiff who has been 
plainly dilatory in exercising his rights. Where the intended 
defendant would be called upon to have the intended plaintiff 
examined some six or seven years after an accident in order to 
say whether her present condition was due to a slight injury at 
the time of the accident, such a situation would be seriously 
prejudicial to the defence of the proposed action, and the Court 
should be slow to exercise a discretion in favour of the intended 
plaintiff. (R.B. Policies at Lloyds v. Butler, [1950] 1 K.B. 76 ; 
[1949] 2 All E.R. 226, applied.) Henderson v. Stewart. (S.C. 
Wellington. August 5, 1954. Hay, J.) 

Actions against Public and Local Authorities -Action out of 
Time-Notice qf Intended Action not given-Burden of Proof 
that Intended Defendant ” not materially prejudiced ” by Delay- 
Evidence by Ploint<ff giving rise to Reasonable Inference that 
Defendant not materially prejudiced-Onus of Proof shifted to 
Intended Defendant-Accident, on which Intended Common-law 
Action to be based, within knowledge of Local Authority’s Officer 
and Intended Plaintiff available ,for Observation during Whole 
Period I$ Delay-Intended DefendarLt’s Responsibility to Show 
It had not been materially prejudiced in Its Defence--” Materially 
prejudiced “-Limitation Act, 1950, s. 23 (2). Where leave to 
bring an action is sought under 8. 23 (2) of the Limitation Act, 
1950, after the time for commencing it had expired, on the 
ground that the intended defendant ” was not materially preju- 
diced in his defence” by the delay in bringing such action, 
the burden of proof rests initially on the plaintiff, yet if he 
gives evidence from which it may be reasonably inferred that 
t,he intended defendant has not been prejudiced, then the burden 
of proof is shifted on to the shoulders of the defendant. (Hya- 
ward v. Westleigh. Colliery Co., Ltd., [1945] A.C. 540, and Eyd- 
mann v. Premier Accumulator Co., Ltd., (1916) 9 B.W.C.C. 384, 
followed.) It is a natural inference that an intended defendant 
was not materially prejudiced in his defence when the accident, 
on which an intended common-law action was to be based, hap- 
pened in an operation being carried on by an officer of a local 
authority, the intended defendant became immediately aware 
of it w&h all its attendant circumstances, and the intended 
plaintiff was in touch with the defendant and available for obser- 
vation during the whole period of the delay. In such circum- 
stances, it became the intended defendant’s responsibility to 
prove that it had not been prejudiced. Where the proper in- 
ference from the facts within the knowledge of the intended 
defendant was that they indicated negligence, it was not materi- 
ally prejudiced in its defence by the intended plaintiff’s not 
having alleged negligence or the possibility of R claim for damages 
at the time of the accident. Morller v. New Plymouth Harbour 
Board. (S.C. New Plymouth. August 30, 1954. Stanton, J.) 

Material Prejudice of Intended Defendant-Distilzc- 
t&z. between Principles applicable to Intended Workers’ Compensa- 
tion Claim and Intended Common-law Action alleging Negligence- 
Limitation Act, 19.50, s. 23 (1) (2)-Workers’ Compensation Act, 
1922, s. 26 (2). The purpose of 8. 23 of the Limitation Act, 1950, 
is to protect public authorities from stale claims. (R.B. Policies 
at Lloyda v. Bzbtler, [1950] 1 K.B. 76; [1949] 2 All E.R. 226, 

followod.) A claim is barred by the d’reot words of s. 23 (1) (a) 
of the Limitation Act, 1950, unless the intending plaintiff (if 
unable to show that his failure to give the required notice or 
his delay in bringing the action was occasioned by mistake or 
other reasonable cause) shows circumstances from whioh the 
Court can draw the inference that the proposed defendant was 
not materially prejudiced by the lack of notice. Although 8. 23 (2) 
of the Limitation Act, 1950, and 8. 26 (2) of the Workers’ Com- 
pensation Act, 1922, have almost identical wording, different, 
principles are applicable to them. When an accident happens, 
if workers’ compensation only is to be sought, it is sufficient t,o 
prove the employment, the fact of the accident,, and that it arose 
out of and in the course of the employment,. Where negligence 
is to be alleged, the details of the attendant circumstances may 
be of the highest importance, and details of fact may become 
matters of grave dispute. Thus, in cases where the Court 
would allow a claim to be brought under the Workers’ Com- 
pensation Act, 1922, correctly concluding that the employer 
would not be prejudiced by lack of notice, it would, nevert,heless, 
decline to authorize the commencement of a common-law 
action for negligence based upon the same facts, holding that 
the employer would be materially prejudiced in his defencc 
to such claim. (Xoeller v. New Plymouth. Harbour Board (supra), 
distinguished.) (Thomas v. Nelson Harbour Board. (S.C. Nelson. 
November 10, 1954. Turner, J.) 

__ __ Notice to contain Intimation qf Intended Action- 
Solicitor’s Failure to give Notice not Excusing Intending Plaintiff’s 
not giving Notice in Time-Delay in gi&g Notice making In- 
quiry into Matters affecting Defence-Leave to commence Action 
refused-Limitation Act, 1950, s. 23 (I) (a), (2). The notice 
required by 8. 23 (1) (a) of the Limitation Act, 1950, must con- 
taih an intimation that it is intended that an action should be 
brought ; and it should further contain reasonable details of the 
cause of action alleged, and of the facts which are alleged to 
support it. Failure on the part of an intending plaintiff’s 
solicitor to give the notice required by 8. 23 (1) (a) does not 
excuse such intending plaintiff, as he must accept the conse- 
quences of his solicitor’s action or inaction. (Morrison v. Liddle 
Construction, Ltd., [1951] G.L.R. 219, and Stewart v. Papakura 
Borough, [1952] N.Z.L.R. 799, followed.) Where, owing to 
delay in giving the notice required by s. 23 (1) (a), it has become 
impossible for an intended defendant to make adequate inquiry 
into matters on which a defence might be based, application to 
grant leave under 8. 23 (2) to commence an action should be 
refused. (R.B. Policies at Lloyds v. Butler, [1950] 1 K.B. 76, 
81 ; [1949] 2 All E.R. 226, followed.) (Moeller v. New Plymouth 
Harbour Board, aupra, distinguished.) (Henderson v. Stewart, 
supra, referred to.) Madders v. Wellington Technical School 
Board of Managers. (S.C. Wellington. November 10, 1954. 
Turner, J.) 

NEGLIGENCE-CONTRIBUTORY NEGLIGENCE. 
Wife, while driving Plaintiff Husband’s (Jar, involved in acci- 

dent-Her Share of Responsibility assessable at Seventy-five Per 
Cent-Wife not in Husband’s Employment or acting as His Agent 
-Husband entitled to Full Amount of Damages proved--Con- 
tributory N@igence Act, 1947, s. 3 (1). In an action arising out 
of the colhslon between a motor-oar and a road-grader, it was 
found as a fact that the accident was caused in part by the negli- 
gence of the driver of the grader, and there was contributory 
negligence on the part of the driver of the motor-car. The 
driver of the car was the wife of the plaintiff, whose negligence, 
if it could be attributed to the plaintiff, would be reduced by 
76 per cent., having regard to her greater share in the responsi- 
bility for that damage. Held, 1. That, on the evidence, the 
plaintiff’s wife, who had his authority to drive the car, was not 
in his employment or acting as his agent in performing any 
task or duty which had been delegated to her by him in driving 
his car at the time of the accident ; and he was not vicariously 
responsible for the damage caused to his car. (Hewitt v. Bonwin, 
[1940] 1 K.B. 188, applied.) 2. That the damages suffered 
by the plaintiff were, therefore, not reducible by virtue of 8. 3 
of the Contributory Negligence Act, 1947 ; and that he was 
entitled to judgment for the full amount of the damages proved. 
Rowe v. Mnnawatzc County. (S.C. Palmerston North. December 
3, 1954. Barrowclough, C.J.) 

NEW YEAR HONOURS. 
Knight Commander of the Most Distinguished Order of Saint 

Michael and Saint George (K.C.M.G.)- 

Mr. Leslie Knox Munro, Ambassador of New Zealand in the 
United States of America. 
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NEW EDITZON 

Gingham% Motor Claims Cases 
By LEONARD BINGHAM Solicitor of the Supreme Court 

THIS is the THIRD EDITION of a work which is of great practical value to all concerned with 
motor claims and the law as applied to motoring. New matter, apart from over a hundred 
cases reported since this work was last brought up to date, includes the Pedestrian Crossing 
Regulations, 1954, the Road Transport Lighting Acts, 1953, Lighting Regulations, the 
Public Utilities Street Works Act, the new rules regarding the summons for directions, 
and the Coroner’s Rules. 

The work is highly recommended by all, whether in the insurance, legal or motor transport 
world. The new edition retains the informal style which has proved so popular, but a greater 
degree of conciseness has been achieved and the contents have been re-arranged making for 
easier and quicker reference. 

’71s. 66. 

BUTTERWORTH & CO. (AUSTRALIA) LTD. 

LEGAL ANNOUNCEMENTS. 

C~ncluded.from page iv 

PARTNERSHIP NOTICE. 
MESSRS. CHARLES STEWART THOR~AS, RALPH PATHICK 
THOMPSON and EWART MORELL HAY, pm&king ILS Bar- 
risters and Solicitors in partnersh:p under the name of 
Charles S. Thomas, Thompson and Hay, have pleasure in 
announcing that they have admitted into partnership with 
them as from t’he 1st day of January, 1956, MESSRS. HAMISH 
STEWART THOMAS, B.A. (Cantab), Gray’s Inn and FRED- 
ERICK JOEN SHAW, LL.B., who have been members oftheir 
staff for a number of years. The practice will continue to be 
carried on under the firm name of CHARLES S. THOMAS, 
THOMPSON AXTD HAY at the same address, 168-170 Hereford 
Street, Christchurch. 
CHARLESS.THOMAS RALPHP.THOIVLPSON EWARTM.HAY. 

OLD ESTABLISHED progressive Legal Firm in South Island 
Supreme Court centre, requires services of qualified Solicitor. 
Chiefly conveyancing and trustee with some common law, 
good salary to commence-prosIccts of Iartnership to 
suitable applicant. 

Apply with details, age, experience and copies testimonials 
to :- “PROSPECTS,” C/o P.O. Box 472, WELLINGTON. 

MESSRS.ARTHURTHOMASBELL and EDWARD BICKMORE 
ELLISON TAYLOR, practising as Barristers and Solicitors in 
partnership under the name of Bell & Taylor at 176 Hereford 
Street, Christchurch, wish to annonnce that they have ad- 
mittedintopartnership withthrm ssfrom IstJanuary, 1955, 
MR. NEIL GORDON HATTAWAY, LL.B., who has been a mem- 
ber of their staff for some time. Thepractice willcontinue to 
be carried on under the same firm name of BELL & TAYLOR 
at the same address. 

BARRISTER AND SOLICITOR (27) ten years with city office, 
experienced in conveyancing and Magistrates and Supreme 
Courts, seeks partnership or position with early prospects, 
city or country: Opportunity for advancement required. 
Replies to :- “ PROGRESSIVE,” 

C/o P.O. Box 472, WELLINGTON. 

GODFREY WILLIAM HARVEY, LL.B., wishesto announce that 
as from thelst day of January, 1955, he will continue Prec- 
tice as a Barrister and Solicitor at Raetihi and Ohakune 
under the firm name of HARRIS TANSEY AND HARVEY 
and not as before. 

G. W. HARVEY. 21st‘ Deeember; 1‘954: . ’ -’ 
v-s,. 

b.. - .._ _ .._ .  .  l - 

DEEPLY 
CONSCIOUS 

of the responsibility of the Legal 

profession in recommending the 

adequate use of bequest monies, 

may we earnestly place before you 

the great need of many lepers 

urgently wanting attention. This 

work of mercy is world-wide and 

inter-church. As little as ZlO per 

year supports an adult and s7/10/- 

a child. 

Full details are available promptly 

for your closest scrutiny. 

MISSION TO LEPERS 
REV. MURRAY H. FEIST, B.A. DIP. JOURN. 

Secretary 

135 Upper Queen St., Auckland, C.I. 

.  .  . .--- ._._- -..--- -. .-- .‘,w.. .  .  .  . ,  , .  .  x 
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So simplify 
overseas trade transactions 

&sarJ2a~&tf~/ . 

ent 

Through its overseas Branches and Agents the Bank of New 
Zealand is fully and completely equipped to handle all classes 
of trade transactions for you, both import and export. Finance 
can be arranged by means of Bank Letters of Credit which 
give the maximum protection to both buyer and seller. 
Your enquiries are invited. Any B.N.Z. Manager will gladly 
discuss these matters with you, confidentially, and without 
obligation 

A NK OF NEW ZEALAND 

4.x 

For your own protection . . 
and in the interests of your clients make certain that your 

valuer is 53 

REGISTERED VALUER 
Recognising the need for qualifications the Government 

in 1948 created the Valuers Registration Board. Only 

men of high integrity, ability, experience and qualifica- 

tions were granted registretion. Only these are entitled 

by law to be called Registered Valuer or Public Valuer. 

This is the public’s protection and guarantee of sound 

advice based on knowledge and experience. 

Professional examinations are held annually and a uni- 

versity course is available. 

The Institute publishes a quarterly journal devoted to 

current valuation problems with articles contributed by 

leading men in the profession. 

NEW ZEALAND INSTITUTE OF VALUERS 
GENERAL SECRETARY, P.O. Box 980, 

WELLINGTON 

WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

So~~crrs the support of all Men and Women of Goodwill 
towards the work of the 13oerd and the Societies affiliated 
to the Roard, namely :- 

All Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Society, Diocese of Wellington 

Trust Board 
Anglican Boys Home, Lower Hutt 
Sedgley Home, Masterton 

Church of England Men’s Society-Hospital Visitation 
“ Flying Angel ” Missions to Seamen, Wellington 
Girls Friendly Society Hostel, Wellington 
St. Barnabas Babies Home, Seatoun 
St. Mary’s Homes, Karori 
Wellington City Mission 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Full information will be furnivh~ed &?ly on. applica- 
tion to :- 

THE HON. SECRETARY, 
C/o Post Office Box 82, 

Lower Hutt. 



January 18, 1955 NEW ZEALAND LAW JOURNAL 7 

Knight Commander of the Most Excellent Order of the British 
Empire (K.B.E.)- 

Major-General William Henry Cunningham, C.B.E., D.S.O., 
of Wellington. 

Knight BacJ~elor- 
The Honourable Mr. Justice George Panton Finlay, of duck- 

land. 

Commander of the Most Excellent Order ?f the British Empire 
(C.B.E.)- 

Mr. Stanley Logan Paterson, Stipendiary Magistrate, of 
Hanilton. 

PROBATE AND ADMINISTRATION-PROBATE. 
Home-made Document-Intention of Testamentary Effect 

gathered from Contents-No Attestation Clause-Neither Witness 
available-Signature of Witnesses apparently Genuir,e-Omnia 
Praesumuntur Rite Esse A&a-Consent to Grant by All Persons 
(Ezcept One) entitled on Intestacy-Presu,mption of Due Execution. 
A document, propounded as a will, was home-made. It was 
undated. It was signed by two persons apart from its maker; 
it did not contain an attestation clause ; and it did not in express 
terms appoint an executor. No other testamentary writing of 
the deceased had been located. On an application by the Public 
Trust,ea, as appoimee of the person appearing in the document 
propounded as its executor according to the tenor. Held, 1. That 
the document propounded was intended to have testamentary 
effect, and this was confirmed by its contents ; and it was, 
accordingly, a will. 2. That, in the circumstances, although the 
persons who apparently attested the signature of the testatrix 
could not be produced, the maxim omnia pr~~esumwdur rite 
DSSB acta applied to the document, and due execution could be 
presumed. (In the Goods of Peverett, [1902] P. 205, Denby v. 
Denby, (1905) 7 G.L.R. 616, and Ifi re Archibald, [1919] G.L.R. 
350, followed.) In ye Griffiths (Deceased). S.C. Wellington. 
November 8, 1954. Turner, J.) 

Practice-Place where Application to be mu&-Diffeerimg mean- 
ings of “ Domiciled “-Testator domiciled in Nezv Zealand but 
Resident out of New Zealand at Date of His Dent&Application 
to be Filed in Registry in District u*here Deceased resided before 
lea&ng New Zealand-Code of Civil Procedure, R. 517. The 
word “ domiciled” in the first paragraph of R. 517 of the 
Code of Civil Procedure is not used in its proper sense as a 
legal conception whose area is a country subject to one system 
of law, but in the lax sense, meaning no more than residence. 
(1% re Cleary, (1893) 12 N.Z.L.R. 151, and In rc Taylor, (1902) 
22 N.Z.L.R. 388, referred to.) The ~0x1 “ domiciled ” is used 
in its proper sense in the expression “ domiciled in New Zea- 
land ” in the second paragraph of It. 517 ; and a case does not 
fall within that paragraph unless the deceased, at the time of 
his death was both resident out’ of New Zealand and domiciled 
out of New Zealand. (Whitley v. Stimbles, 119301 A.C. 544, re- 
ferred to.) Where the deceased, of whose will probate is sought, 
at the time of his death was domiciled in New Zealand but was 
resident out of New Zealand, an application for probate may 
be dealt with under R. 604, “ as nearly as may be in accordance 
with R 517.” Thus, the proper Registry in which to make the 
application for probate is the principal registry of the Judicial 
District in which the deceased resided before he left New Zealand. 
In re Raitt (Deceased). (SC. Wellington. December 3, 1954. 
Cooke, J.) 

PUBLIC REVENUE-INCOME TAX. 
Offences-Wilfully Making False Returns of Income-Appeal 

to Supreme Court on Point of Law-Inform&ions charging Oj’jence 
dismisse&Magistrate’s Finding of Fact-Such Finding not 
applicable unless Appellant could Show duly some Concluszon to 
be drawn from Facts that False Return mude wilfully-Land and 
Income Taz Act? 192.3, R. 149 (b). Each of ten ‘informations 
under s. 149 (b) of the Land and Income Tax Act, 1923, charged 
the respondent with wilfully making a false return of income. 
At the hearing in the Magistrate’s Court, pleas of not guilty 
had been entered in respect of all ten informations. At the 
close of the informant?s case, the respondent, in respect of three 
of the informations, reversed its plea to a plea of guilty. The 
other seven informations were dismissed. The informant 
(the present appellant), appealed by way of Case Stated against 
the dismissal of three only of the seven informations which 
were dismissed. Held, 1. That the Magistrate’s finding in 
each case was a finding of fact, and it was not reviewable in an 
appeal on a, point of law unless t,he appellant could show, on some 
subordinate fact or facts stated in the Case, that there must have 

been a conx-iction in the sense that the fact that 4, false return 
had been made wilfu!ly was the only true COII+S;O~ which 
rould he drawn. (Stok?,s x-. Mifchiwn, [lNl?l 1 K.B P&, and 
Stoneh,oum 17. 
followed.) 

O~ule.~.. [I9431 N.Z.L.R. 50; [1943] G.L.R. 39, 
2. That the appellant had not shown that upon 

the fact’s stated there must have been a co.lviction. ~ommi,&oner 
?f Inland Revenue v. H. R. Eccleston, Ltd. (S.C. Palmerston 
North. November 11, 1954. Barrowclough, C.J.) 

PUBLIC WORKS. 
soil Conservation and Rivers ControdLand taken for Flood- 

protection--Stand of Poplar Trees 0% Land zcsed for making and 
marketing Fencing Battens-Claim for Loss of Trees--Poten& 
ality Pr.znciple not extended to Produce of Lan&Compensation 
payable on Basis of Capitalization of Receipts in Na!ure of Royal- 
ties-soil Conservation and Rivers Control Act, 1941, s. I45- 
Finance Act (No. 3), 1944, s. 29 (1). Certain land was taken by 
the respondent Board for flood-protection purposes under the 
Soil Conservation and Rivers Control Act, 1941. On this land 
there was a stand of 900 poplar trees, which had matured into 
a fine stand of poplar timber grown under forestry conditions. 
‘fhis timber was split into battens, of which the owner had sold 
about 31,000 battens and 2,220 stakes, all within two years. On a 
claim for 514,961 representing compensation for the land taken by 
t,he respondent Board, the greater part of t)he amount was claimed 
in respect of the loss of the timber represented by the poplar 
trees. Held, 1. That compensation for the loss of the claimant’s 
timber was to be asse: se 1 on the basis of the amount the claimant 
could expect to receive by way of royalty from a person engaged 
in the business of rcdlcing standing timber to merchandise, 
as the production cf fencing battens was not a potentiality of 
the land taken, tut a uje to which the produce of the land could 
at onto be put. (Marshall v. Minister of Works, [1950) N.Z.L.R. 
339 ; ]1950] G.L.R. 20, distinguished.) 2. That, accordingly, the 
claimant was not entitled t,o have his loss of the timber stand 
computed by reference to the profit he might have made on t,he 
realization of it by himself had he remained in possession of the 
land and had continued in the business of a successful producer 
of fencing battens. 3. That by virtue of s. 29 (1) (b) of the 
Finance (No. 3) Act, 1944, a claimant is to be regarded as a willing 
seller at the specified date ; but an owner who virtually insists 
that in addition to immediate payment for the value of his 
land, he shall have the right to remain in possession for a number 
of years in order to dispose of the fruit of that land to its best 
advantage does not qualify as a willing seller ; and any allow- 
ance therefore made to expedite delivery of possession before 
he has achieved his purpose would probably be classed as made 
on account of the taking of any land being compulsory, an 
allowance which is directly prohibited by S. 29 (1) (a) of the 
Finance Act (No. 3), 1944. 4. That the claim had to be de- 
termined on t,he basis of the capitalization of receipts on the 
nature of royalties which could have been obtained for the 
timber at t,he specified date. Nelson v. Hawke’s Bay Catchment 
Board. (Napier. June 17, 1954. .Harlow, SM.) 

SETTLEMENT. 
Rule in Lassence v. Tierney-Trustees directed to divide the 

Trust Fund or without Actual Division to treat the Same as divided 
into Two Equal Purts and to appropriate One of Such Parts as the 
Share of Each of Settler’s Two Daughters-Daughter’s share not 
to rest AbsoluteZ!t in Her-Life interest to Daughter with Remainder 
to I,~sue-Accruer clause-Both daughters Dying Without Issue- 
Destination of Trust Fund. By a settlement, made on April 
10, 1919, the settler settled certain investments for the benefit 
of his two daughters, A.B. and I.B. By cl. 2 the trustees of 
the settlement were directed to stand possessed of the trust 
fund and of the annual income thereof “ upon trust, to divide 
the trust fund or without actual division to treat the same as 
divided into two equal parts and to appropriate one of such 
parts as the share of each ” of tho two daughters, A.B. and I.% 
respectively. By cl. 3, ‘( the share of the trust fund of each 

of the said two daughters ” was not to vest absolutely in such 
daughter but should be retained by the trustees on trust during 
the life of such daughter to pay the income of such share to her, 
and after the death of such daughter, on t,rusts for her issue. 
By cl. 4 it was provided, “ Tf the trusts hereinbefore declared 
concerning the share of either such daughter shall fail then 
. . . such share shall go and accrue by way of addition to the 
share of such other daughter and shall be held upon the trusts 
and subject to the powers and provisions herein declared and 
contained concerning her original share or as near thereto as 
circumstances will admit.” On August 31, 1927, A.B. died a 
spinster. In 1932 the settler died. On September 25, 1952, 
LB. died, also a spinster. On an application to the Court by 
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the trustee of the settlement to determine the destinat.ion of the 
trust fund, HeEd: on the true construction of the settlement, 
there was no initial absolute gift to the daught,ers and the direc- 
tion for division of the trust fund expressed in cl. 2 of the 
settlement was an administrative direction which did not create 
beneficial interests ; therefore the rule in Lassence v. Tierney, 
(1849) 1 Mac. & G. 551, and Hancock v. Watson, [1902] A.C. 14, 
did not apply, and, as the beneficial trust created by cl. 3 of the 
settlement had failed, there was a resulting trust for the sett,lor’s 
personal represent’atives. Per curiam : Even if there had been 
an initial absolute gift to or between the settlor’s daughters, 
so that the rule in Lassence v. Tierney (supra) would have 
appiied to the shares originally given to them, the rule would 
not, on the true construction of the settlement, have applied 
a second time to the accruer clause, because that clause was not 
so expressed as to contain an initial absolute gift to a donne, 
but provided for an accruing share to accrue to the share of the 
other daught,er not to her as a gift (see p. 235, 1.708’). (Re Litt, 
[1946] 1 All E.R. 314, distinguished.) Re Bwtcm's Settlement 
Trt&,-, Public Trustee v. Mont$ore a,nd Others, [ 19541 3 All 
E.R. 231 (Ch.D.) 

As to the Rule in Lassen.ce v. Tierney, see 34 Halsbury’s Laws 
of England, 2nd Ed., p. 214, para. 270 ; and for Cases, see 
4.3 English alzd Empire Digest, pp. 643-645, Nos. 790-799, and 
Vol. 44, pp. 554.556, Nos. 3715-3724. 

SHIPPING AND SEAMEN. 
&‘hippilzg Casualt?y-Rehearin,g qf Formal Investigation- 

Limitation of Time for making Order ,for Rehearing-Shipping 
aad Seamen Act, 1952, s. 326-Shipping Casualty Rules, 1937 
(Serial No. 19372/21), R. 22 (b). Section 326 of the Shipping 
and Seamen Act, 1952, confers jurisdiction to order a rehearing 
where a formal investigation of a shipping casualty has been 
heard under s. 325, but neither that statute nor the Shipping 
Casualty Rules, 1937, expressly limits the time within which 
such an order may be made. The M. V. “ Hauiti ” (KC. Wel- 
lington. December 2, 1954. Cooke, J., with Assessors.) 

WORKERS' COMPENSATION. 
Dermatitis-Worker suffering Dermatitis intermittently while 

working for Pa& Employers-Necessity of Proof that Dermatitis 
contracted in Present Employment left Him more prone to Future 
Attacks than before Entering that Employment-Workers’ Com- 
pensation Act, 1922, s. 3. Where a worker, who has suffered 
from attacks of dermatitis in previous employment but has then 
recovered, suffers dermatitis &s the result of his work with his 
last employer, he is not entitled to compensation for it from that 
employer, unless he can establish that the attack of dermatitis 
which he contracted in his last employment had left him more 
prone to future attacks than he was before entering that employ- 
ment. The plaintiff, who was twenty-eight years of age, com- 
menced as an apprentice when he was about eighteen years of 
age, and finished his apprenticeship, which was interrupted by 
military service overseas, at about the beginning of 1950. At 
that time he developed dermatitis which affected his hands, 
forearms, and neck. On February 1, 1950, it was ascertained 
by patch tests that he was sensitive to certain materials which 
he had been handling, or with which he had come in contact 
during the course of his employment, and was given a, different 
t)ype of work. Later, he went back on to his old job, where- 
upon the dermatitis flared up again, and, at the end of 1951, 
he went to work as a service-station attendant. Although 
he was handling oils and greases and petropine while working 
as a service-station attendant, he did not suffer from dermatitis. 
The plaintiff worked at the service-station for a few months 
only. His next employment involved engineering work, in which 
a cutting oil, to which his skin was sensitive, had to be used. 
After about two months, the dermatitis reappeared. It was 
not so severe and did not cover such a large area on this occasion. 
During this attack, he was medically treated, and on July 17, 
1952, the condition, which a week earlier had seemed to be more 
or less static, had flared up and his doctor changed the treat- 
ment. By the end of August, 1952, the dermatitis condition 
appeared to have cleared up. On September 4, 1952, the plaintiff 
commenced his employment with the present defendant as a 
maintenance fitter. After the first few weeks he ‘was engaged 
almost entirely in pipe fitting which involved the use of cutting 
oil. By using a barrier cream and gloves, etc., he took every 
precaution to avoid a recurrence of dermatitis. The rash again 
developed on the back of his hands and ear!y in November, 

January 18,1955 

1952, the defendant company’s doctor put him off work. He 
w&s off work for a period of two weeks. Acting on medical 
advice, he subsequently took employment as a clerk at a lower 
rate of wages. 

The plaintiff was paid compensation in respect of the time 
during which he was unemployed, but no compensation had been 
paid in respect of any loss of earnings after his return to employ- 
ment. He claimed that he had been trained as an apprentice 
and was a journeyman in a particular type of work, and that, 
as the result of the dermatitis, he was unable to work in the 
employment for which ho was tra,ined, as it involved, or is liable 
to involve, contact with oils which have been responsible for 
the dermatitis. He claimed compensation on the basis that 
his avenues of omploynrrnt were restricted, and on the basis that 
he was suffering an actual loss of earnings as a result of the 
dermatitis. Hold. That, in thr whole of t,he circumstances, and 
having regard to the plaintiff‘s mrdiral hist,ory, and bearing in 
mind that hp had suffered from this I)art,icular fype of dermatitis 
since eslrly in 1950. and hsd hsd recurrences while still in the 
rmployment, of his origina, rrnployrr and while working for 
another ~mnloyr~ brforr hc rom~~rn~ed to work for defendant, 
the pla.intiff hat1 not cstahlishcd that he had suffered any in- 
rreaeetl sensitivity to dcrmwtitis : s the result of his work with 
thr defendant and that he was, thr-refore. not entitled to com- 
pensation as claimrd. (‘~fi!l~n ~7. General Motors New Zeolnnd, 
Ltd. (Comp. Ct. WeUington. August 31, 1954. Dalglish, J.) 

Ps!ychintric A%G~c- Attnck lq Patient cna!sing Injury-Fear 
concwninqy Posnihilit!/ of Furfhrr A tfacks-Natural Fear, not in 
n,nture of Neurosis-Fwitnl Is Employmelzt available at Mental 
Ho&to1 without Possibility of Further Attack-Worker not 
Entitled to Gompenscr,tiorb hn.r~d on Loss of Earnings in Respect of 
Her Fear.9-Com,pelz.Fation pa,?yabZe in Respect of Back Injuries. 
On September 16, 1953, a psychiatric nurse, when acting as 
a nurse at the Auckland Ment,al Hospital, was attacked by a 
patient, who at,tempt,ed t,o strarglo her. As a result, she be- 
came for a short time unconscious, and subsequently received 
t,reatment for a back injury. She was on sick leave for six 
months. On March 16, 1954, the plaintiff resumed work at the 
Auckland Mental Hospital, and she then arranged with the 
Medical Superintendent that she would be put on duties which 
did not involve her in the lifting of patients, and she also 
arranged that, she would be put in wards and on duties where the 
likelihood of any attack by any of the pat’ients was very remote 
indeed. She continued working there for two and a half months. 
In June, 1954, she wrnt off nork on annual leave ; but, before 
returning to work on July 4, she obtained six months’ leave 
without pay. At the beginning of July, she commenced a light 
job in a factory, making sandwiches, etc.. for the workers there, 
her wages being C5 18s. 4d. per week less than her average 
weekly earnings at the Mont,al Hcspital. The plaintiff claimed 
that, as a result of tho attack in September, 1963, she was 
suffering from a neurosis or fear which prevented her from 
returning to her duties as a psychiatric nurse, and claimed 
compensation on the basis of loss of earnings claimed to be 
due to tho accident. Held. 1. That, on the evidence, the 
plaintiff had a natural fear concerning the possibility of further 
attacks : the fear was in thr nature of a neurosis ; but there was 
an element of malingering FO far as her fear was concerned. 
(Maples v. Fountain and Bwrrley I td., (1944) 37 B.W.C.C. 20, 
distinguished.) 2. That, although there was present an 
element of fear of further attack, it was not of such a nature as 
to prevent the plaintiff from working in a mental hospital at 
jobs in suitable locations where the possibility of further attack 
would be reduced to an absolute minimum, if not completely 
excluded; and that there was suitable employment available 
to her at the Auckland Mental Hospital at the same wages as 
she would have bepn earning if there had been no attack on her 
in September, 1953. (Turner v. Brooks and Doxley, Ltd., (1909), 
3 B.W.C.C. 22, referred to.) 3. That, as suitable employment 
had been found for her by her employer, and was available to 
her at the same wage as she was ea.rning in her former job, she 
was not entit,led under s. 5 of the Workers’ Compensation Act, 
1922, to compensat,ion based on loss of earnings in respect of 
her fears. 4. That, as there was still an element of neurosis 
which was related to the symptoms of which the plaintiff com- 
plained concerning her back, but it was not more serious than 
the ordinary case of neurasthenia for which compensation is 
payable in that regard ; and she was entitled to compensation 
at the rate of E4 14s. 8d. from July 4, 1954, to the date of judg- 
ment plus a lump sum representing a commutation of three 
months’ compensation at the sa,me rate. Wright v. Attovney- 
GegeraZ. (Camp. Ct. AuTklam$ October 22, 1954. Dalglish, J.) 
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THE NEW ATTORNEY-GENERAL. 
The Hon. J. R. Marshall, B.A., LL.M. 

Her Majesty’s Attorney-General for New Zealand, 
by virtue of his appointment the Head of the Bar, is 
entitled to precedence over all King’s Counsel. This 
proud position now falls to the lot of John R,oss Marshall 
at the comparatively early age of forty-two. 

The Hon. Mr. Marshall was born in Wellington, and 
he has spent most of his life Dhere. When a boy, he 
moved with his parents 
to Dunedin for a year, 
and he afterwards lived 
in Whangarei for eight 
years. 

Mr. Marshall’s father 
came to New Zealand as 
a young man from Fa,l- 
kirk, Scotland ; and his 
ancestry is also Scottish 
on his mother’s side. 
Her parents came to 
New Zealand from Scot- 
land in the ‘seventies. 
His father, who was a 
public servant, and for 
many years District 
Public Trustee at Whan- 
garei, died many years 
ago ; but his mother is 
still living. 

on numerous occasions. He appeared in such leading 
cases as Kinsman v. Wellington City Corporation, 
NcRrce v. Wellington City Corporution, and Harris 
v. General Manager of Railways. 

He was a lecturer in Law in Victoria University 
College from 1948 to 1951, and he was also an examiner 
to the University of New Zealand in legal subjects. 

Mr. Marshall gave out- 
standing active service 
in the Second World War. 
He enter-d the Army 
as <a private with the 
Gth Reinforcements, went 
with the 36th Battalion 
to the Pacific, and rose 
rapidly to command an 
infantry company. As 
a Major, he was sent 
to the United States 
Marine Corps Staff Col- 
lege in Virginia for 
special training in 
amphibious warfare. He 
returned to the New . . . 

Mr. Marshall had dis- 
tinction in both study 
and sport as a schoolboy. 
He was dux of the 
Whangarei p r i m a r y  
school. He played in the 
first Rugby fifteen and 
the first cricket eleven 
at Whangarei High 
School, and later at 
Otago Boys’ High 
School. 

Zealand Third Dlvlslon 
in the Pacific, and took 
part in the attacks which 
drove the Japanese fin- 
ally from the Solomon 
Islands. Later, he went 
to the Middle East and 
fought in the final Italian 
campaign, as a squadron- 
leader in the Divisional 
Cavalry, until the end 
of the war. Before re- 
turning to New Zealand 
he visited Germany, and 
he also went to Greece. 

At Victoria University 
College, he first gradu- 
ated LL.B. and finally 
took his Master’s Degree 
in Law. He also com- 
pleted an Arts degree, 
advancing in political 
science. He is the only 
Member of Parliament 
to have done this. 

More than academic 
achievements have con- 
tributed to his know- 
ledge. Apart from his 
war service, he has 

, travelled widely. His 
early travelling stemmed 
from his life interest in 
youth and church work, 
with the Presbvterian 

His career in employ- 
ment began in the Well- 
ington legal office of Me 
Clere, where he was for fl 
a barrister and solicitor 
office of the City Solicit, 
the Secpnd World War. 

Y 

The Hon. J. R. Marshall, Church. He attended a 
Attorney-General. World Youth Conference 

organised by the World 
:ssrs. Luke, Cunningham, and Council of Churches at Amsterdam. That was in 1939, 
ive years. He was admitted as and he spent a year travelling in Great Britain, 
in 1936. He was next in the Europe, America, Canada, and Australia. It was on 
or in Wellington from 1936 to his return to New Zealand from these journeyings 

After the war, he returned that he enlisted for active service. 
from active service to practise on his own account, 
first as a barrister, and, later, as a solicitor. When he 
was appointed a Cabinet Minister he amalgamated his 
practice with that pf Messrs. Rothwell, Gibson, and 
Page, the firm now being known as Rothwell, Gibson, 
Page, and Marshall. 

While with the City Solicitor, he first appeared in 
the Court of Appeal as junior to the late Mr. John 
O’Shea, K.C., subsequently appearing with that Court 

Mr. Marshall maintains his close association with 
all work of the Presbyterian Church and he is a member 
of the Public Questions Committee of the Presbyterian 
Church of New Zealand and a member of the session of 
St. John’s Church, Wellington. It is interesting and 
important to note that this Church has a wonderful 
record in production of youth leaders and youth activity. 

In November, 1946, Mr. Marshall was elected as 
Member of Parliament for Mt. Victoria with a majority 
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of 911 votes, and re-elected in 1949 with a majority of 
1,808 and in 1951 with a majority of 2,198. The Mt. 
Victoria electorate was abolished in 1952 ; and he was 
the successful National Party candidate for the Karori 
electorate at the recent general election. 

Mr. Marshall married Miss Margaret Livingston, of 
Perth, Western Australia, in 1!)44, while on furlough 
from overseas service. They have two sons and two 
daughters. 

He has worked closely with the former Attorney- 
General, the Hon. ‘I’. C. VVebb, on many Cabinet sub- 
committees. His address to the Legal Conference, depu- 
tizirlg for Mr. Webb, at Napier in 1954, will be remem- 
bered by the profe::sion for its quality and breadth of 
view. 

The Hon. Mr. Marshall, when he first became a 
Minister in 1949, at the age of 37, was the youngest 
member of the Cabinet, and after five years in office 
is still one of the younger members. 

When he was elected to Parliament for the Mt. 
Victoria electorate in 1946, and, as a young man with 
Liberal viem, a broad back ground of academic achieve- 
ments, world travel, and wide active service in Second 
World War, he was regarded as one of the most 
promising of the younger Parliamentarians. His career 
has justifiel those expectations. Speeches, in which 
marked analytical ability was allied with a broad and 
tolerant outlook, prepared political observers for his 
elevation to Cabinet rank. That came after only three 
years in Parliament. 

In 1949, Mr. Marshall was appointed Minister without 
portfolio, Assistant to the Prime Minister and Minister 
in Charge of the State Advances Corporation, Census 
and Statistics Department, and Public Trust Office. 
In 1951, he added the portfolio of Health to those 
duties and also became Minister in Charge of Publicity 
and Information. 

In 1953 Mr. Marshall represented New Zealand at 
the Colombo Plan Conference in New Delhi and he 
visited Singapore, India, Pakistan, Ceylon and 
Indonesia. 

In the fields of Health and State Advances, Mr. 
Marshall has left a record of substantial and lasting 
achievement. 

LAW JOURNAL January 18, 1955 
.....______~_ 

He initiated the reform of the hospital system, the 
establishment of Child Welfare Clinics, the estabhsh- 
ment of industrial health centres, and the policy for 
health recovery centres and civilian rehabilitation. 
He introduced a new policy for private hospitals to 
enable them to expand and supplement the work of 
public hospitals. He was responsible for the expansion 
of facilities available in the successful campaign which 
is being waged against tuberculosis, and he introduced 
measures which reduced, for the first time, the total 
cost of free medicine. 

As Minister in Charge of State Advances, he initiate-i 
the policy for the sale of State houses, under which 
more than 10,000 houses have been sold. He was a.lso 
the driving force behind the Government’s measures 
introduced to expand home-building and owning. He 
initiated and organized the National Housing Conference 
of 1953. He also re-organized the Government 
Publicity and Information Services. 

Mr. Marshall possesses qualities which eminently fit 
h’m for the position of Attorney-General. He possesses 
the qualities essential to success in the legal profession, 
great industry and patience in research, a wide an1 
generous outlook on life, and an ability to make de- 
cisions. When he enlisted in the Second World War 
he had already had considerabl- and valuable experi- 
ence at the Bar, and had the ‘ ball at his toe.’ After 
returning from overseas service ; the opportunity 
occurred of entering politics, which, if accepted, meant 
that, if he was to put his heart into a political career, 
his great chances of succeeding at the Bar had to be 
sacrificed. The law is a jealous mistress. The choice 
was made and has turned out well. As an experienced 
Cabinet Minister, he now succeeds to the office of 
Attorney-General which takes him back in large 
measure to his old love of the law. 

With experience in the field in time of war a young 
man matures more quickly than in time of peace. As 
Ruskin says, “ The habit of living lightly hearted in 
daily presence of death always has had, and must have, 
power both in the making and testing of honest men.” 

Our new Attorney-General with his inherent love of 
the law, his experience both as a soldier on active 
service, and in the portfolio of Health, is well equipped 
to fulfill this high office with credit to himself and 
satisfaction both to the profession and his colleagues 
in Cabinet. 

MORTGAGEE’S EXERCISE OF POWER OF SALE. 
By E. C. ADAMS, I.S.O., LL.M. 

This is a most important matt,er which always re- by the Privy Council : [1939] N.Z.L.R. 388. It is 
quires t,he closest care from the mortgagee’s solicitor possible to have a mortgage without a power of sale, 
and the purchaser’s solicitor. although the writer of this article has never encountered 

The relevant statutory law will now be found in such a mortgage. The exercise of that power of sale 

ss. 104 and 105 of the Land Transfer Act, 1952, and ss. 89- 
SO created by contract is regulated by the statute law 

103 of the Property Law Act, 1952. It is explained in Of New Zea1and. 
Garrow’s Real Property in New Zealand, 4th Ed., 498- When a transfer by a mortgagee in exercise of his 
504. power of sale is being drawn up, the following relevant 

The power of sale is a matter of contract between the 
points should be considered by the solicitor acting for 

mortgagor and the mortgagee : Wright v. New Zealand the purchaser ‘- 
J?armers’ Co-operative Association of Canterbury Ltd., (1) IS there a power of sale expressly or impliedly 
([1935] N.Z.L.R. 614; [1935] G.L.R. 497), approved conferred by the mortgage itself Z 



January 18, 1955 NEW ZEALAND LAW JOURNAL vii 

Insurance ati 

LLOYEB’S 
-k INSURANCE t o a -d y is a highly technical business and t,here we nlany special 

Lloyd’s Policies designed to nleet modern conditions and requirements. 
It is the business of the Professional Insurance l3roker t,o place his know- 
ledge and experience at the service of his client, and his tlnty is to act as his 
client’s personal agent t’o secure for him the best coverage ant1 security at 
l,he lowest market rates. 

* LUMLEY’S OF LLOYD’S is a world-wide organization through whom, int,er 

alia, the advantages of insuring under Lloyd’s Policies at T,l~,yd‘s rates nlay 

be obtained. As Professional Insurance Brokers in touch with the biggest 
and most coxlpetitive insurance market in the world, Lumley’s offer the 
most complete and satisfactory insurance service available in New Zealand. 

jr, If you require the best insurance advice-consult . . . . 

EDWARD LUMLEY & SONS (N.Z.) L/PI/TED 
Head Office: WELLINGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES Box 6025, Te ho, Wellington 

The New Zealand CrippledChildren Society was formed in 1935 to take 
up the cause of the crippled child-to act as the guardian of the cripple, 
and fight the handicaps under which the crippled child labours : to 
endeavour to obviate or minimize his disability, and genrrally to bring I8 BRANCHES 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. 

ITS POLICY THROUGHOUT THE DOMINION 
(a) To provide the same opportunity to every crippled boy or girl as 

that offered to physically normal children ; (b) To foster vocational 
training and placement whereby the hsndioapped may be made self- ADDRESSES OF BRANCH SECRETARIES : 
supporthg instead of being a charge upon the community ; (L’) Preven- 
tion in advance of crippling conditions a.8 a major objective ; (d) To 

(Each Branch udministers its own Funds) 

wage war on infantile paralysis, one of the principal causes of crippling ; AUCKLAND . . . . . . . P.O. Box 5097w. Auckland 
(e) To maintain the closest co-operation with State Departmenta, CANTERBURY ALND WESTLAND P.O. Box 2036, Christchurch 
Hospital Boards, kindred Societies, and assist where possible. SOUTH CANTERBURY . 28 Wai-iti Road, Timaro 

It is considered that there are approximately 6,000 crippled children DUNEDIN . . . P.O. Rex 483, Dunedin 

in New Zealand, and each year adds a number of new c&#e8 to the GISBOR~E . P.O. Box 331, Gisborne 

thousands already being helped by the Society. HAWRE’S BAY . . . P.O. Box 30, Napier 

Members of the Law Society are invited to bring the work of the 
NELSON . . . P.O. Box 188, Nelson 

N.Z. Crippled Children Society before clients when drawing up wills 
Nlrw PLY?vIOUTH . . . . i2 Kgamotu Beach, New Plymouth 
NORTH OTAGO . , 

and advising regarding bequests. Any further information will 
C/o Dalgety & Co., P.O. Box 304, Oamaru 

gladly be given on application. 
MANAWATU . . P.O. Box 299, Palmerston North 
MARLB~ROU~E . . P.O. Box 124. Uleoheim 

MR. C. MEACHEN, Secretary, Executive Council SOETH TARANARI . . A. & P. Buildings, Nelson Street, Hawera 

EXECUTIVE COUNCIL 
SOUTELAND . . ,. . . . . P.O. Box 169, Invercargill 
STRATFORD . . . . . . 

MR. H. E. YOUNO, J.P., SIR FRED T .  BOWERBANK, DR. ALEXANDER 
P.O. Box 83, Stratford 

WANGANUI . . 
GILLIES, SIR Jotin ILOTT, MR. L. SINCLAIR THOMPSON, MR. FRANK 

P.O. Box 20, Wauganui 
WALIRARAPA P.O. Box 125, Masterton 

JONES, SIR CHARLES NORWOOD, MR. CAMPBELL SPRATT, MR. G. K. WELL.I.~~TO~ . Brandon H&se. Featherston St., Wellington 
HANSARD, MR. ERIC HODDER, MR. ERNEST W. HUNT, MR. WALTER TAURAN~~ . _. 4’2 Seventh Avenue. Tsuranga 
N. NORWOOD, MR. V. S. JACOBS, MR. G. J. PARK, MR. D. G. BALL. Coou ISLANDS C/S Mr. H. Bateson, A. U. Donald Ltd., Rarotooga 
DR. G. L. MCLEOD. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

‘l’ht nttrntdovr of Solicitora. a.~ ~,‘rrcutma and ~d1&ra, ix dirrrtd to the c&ma of the k&!utinna in thi.* ~.WIP 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IN THE HOMES OF TIIE 

There are 22.000 Roy Scouts in Kew 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
ness. habits of oi)scrvation, obedience, self- ASSOCIATIONS 
reliance, resourcefulrless, loyalty to Queen 
and Country, thoughtfulness for ot,hcrs. There is no better way for people 

It teaches them services useful to the to perpetuate their mcnrory than by 

public, handicrafts useful to themselves, and helping Orphaned Children. 

promotes their physical, mental arrd sl)iritual 
development, and builds up strong, good f500 endows a Cot 
character. in perpetuity. 

Solicitors are invited to oo,n.llENi) 7’nIS 
UNI~F,NO~~INA~~I~NAL I\SF~O(:IATI~N to clilxnts. 

Official Designation : 

A recent decision confirms the Associat,ion 
as a Legal Charity. THE PRESBYTERIAN SOCIAL SERVICE 

OfJicial Designation : 
TRUST BOARD 

AUCKLAND, WELLINGTON, CIIRISTCHURCH, 
The Boy Scouts Association (New Zealand 

Branch) Incorporated, 
TIMARO, DUNEIHN, INVERCARGILL. 

P.O. Box 1642. Ea& Association administers its own Funds. 
Wellington, Cl. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established “ I GIVE AND BEQUEATH to the NEW 
throughout the Dominion to open the door- ZEALAND RED CROSS SOCIETY (Ineor- 
way of health and happiness to delicate and 
understandard children. Many thousands of 

porated) for :- 

young P\‘ew Zealanders have already benefited The General Purposes of the Society, 
by a stay in these Camps which are under the sum of E.. . . . . . . . . . . (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receiljt of the 

this service. We solicit the goodwill of the 
Secretary-General, Dominion Treasurer or 

legal profession in advising clients to assist other Dominion Officer shall be a good 

by means of Legacies and Donations this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation, In Peace, War or National Emergency the Red Cross 

N.Z. FEDERATION OF HEALTH CAMPS, serves humanity irrespective of class, colour or 
PRIVATE BAG, 

WELLINGTON. 
creed. 

CLIENT *’ Then. 1 wish to include in my Will a lepacy for The Brltlsh and Foreign Bible Society.” 

MAKING 
SoLIClToR : ‘a ‘1 hat’s &,I excellent hira. ‘1 he Bible Society ha@ at least four charart~~ietics ot an ideal kquest~.” 
CLIEKT : “ Well, w-hat *re they ? ** 
SOLlClTOR : ‘( It’s purpose ie defirdte and unchanging-to circulate 11~ SrriIrturre aithout cltfwr uote OI comment. 

A 
Itc record is amszing--eir!w its inception in 1804 It has distributed ol‘e~ 532 miliioz rohlmes. Its scope 18 
Par-reaching-it trnadcasts the Wwd of God in 750 lalreuafrs Ife activities can DCV~I be superfluous- 
man will always need the Bible.’ 

WILL 
(:I 1RAT a* You express my \‘iews exactly. The Society deserves a eubstantial legacy, in additiorr to one’s re:ular 

coutribution.’ 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, 6.1. 

_. 
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As Garrow puts it, at p. 498, 
a mortgagee may sell either under the express power (if any) 
in the mortgage deed, OP under powers implied by statute, 
if these have not been mgatimd in the deed. It is quite usual 
to rely on the statutory powers with a modification as to the 
requirements of notice, etc. 

The present implied power of sale will now be found in 
cl. 8 of the Fourt)h Schedule to the Property Law Act, 
1952 ; but, if the mortgage is dated before January 1, 
1953, the relevant provision will probably be cl. 7 of 
the Fourth Schedule to the Land Transfer Act, 1915. 

Thus, if the sale is through t’he Registrar of the 
Supreme Court under ss. 99-102 of the Property Law 
Act, 1952, and a person other than the mortgagee is a 
purchaser at such sale, the transfer must be executed 
by the mortgagee : Goodall op. cit., 188 (b). 

(6) Have the provisions of s. 92 of the Property Law 
Ace, 1952, been complied with ? 

(2) If  there is a power of sale expressly or impliedly 
conferred by the mortgage, does it authorise the transfer’s 
being drawn up, later to be presented for registration ? 

It must be remembered that a power of sale does not 
include power to effect an exchange : Taylor v. Parkin- 
son ( (1911) 31 N.Z.L.R. 354). 

The implied power of sale in cl. 8 of the Fourth 
Schedule to the Property Law Act, 1952, or in cl. 7 
of the Fourth Schedule to the Land Transfer Act, 1915, 
aut’horizes a mortgagee not only to sell the whole of the 
land for cash (which is the usual case), but also to sell 
axy part of the land. The mortgagee may also sell 
under agreement for sale and purchase ; but t,his last 
power was not always included in the power implied 
by the statute : see, for example, the judgment#s of 
Sir Michael Myers, C.J., and Smith, J., in Fright v. New 
Zea.land Farmers’ Co-operative Association of Canterbury 
Ltd., [1935] N.Z.L.R. 614, 623, 629; (19351 G.L.R. 
497, 500, 504). 

The nature of the evidence required hereunder is a 
matter for the discretion of the Registrar of the Supreme 
Court or the District Land Registrar. Appropriate 
precedents (to be brought up to date) will be found at 
Goodall, op. cit., 517-519. It must be borne in mind 
that they may require an order for substituted service 
by the Court under s. 152 of the Property Law Act, 
19 2, before the one month’s notice is given to the 
mortgagor. An appropriate precedent will also be 
found hereunder (No. 1). 

(7) Has t’he transfer been made subject to all prior 
subsisting registered estates, and to those registered 
subsequently which the transfer will not extinguish ? 

The solicitor for the purchaser must see that his client 
gets a good title. 

THE EFFECT OF s. 101 (6) OF THE PROPERTY LAW ACT, 
19 2, AND s. 105 OF THE LAND TRANSFER Ac~r, 1952. 

(3) At the date of the exercise of the power of sale 
by the mortgagee, was there any moratorium in force ‘! 
I f  so, have the provisions of the statute or the regula- 
tions creating the moratorium been complied with ? 

As a general rule, when a mortgagee exercises his 
power of sale upon the registration of the transfer in 
exercise of that power, all estates and interests registered 
subsequent to the mortgagee’s mortgage are extinguished 
by operation of law and can be so noted as extinguished 
on the register. But there are several exceptions to this 
rule which must be borne in mind. 

For this purpose, the crucial date is the date of the 
transfer, or t,he date of the auction sale, if the land has 
been sold for cash, or, if it has been sold on credit, the 
(late of the first agreement for sale and purchase Z 
At the present time, t)here is no moratorium in force ; 
but if t)he land has been held by the purchaser under 
agreement for sale and purchase from t’he mortgagee, 
it must be ascertained whether or not a moratorium 
was in force at the date of the agreement. 

First, the legal priorities may have been altered 
under s. 103 of the Land Transfer Act, 1952, or under 
s. 30 of the State Advances Corporation Act, 1934-33. 

(4) Is the transfer in the proper form 1 

Precedents will be found in Goodall’s Conveyancing in 
New Zealand, 2nd Ed., 188, 196, and in Goodall’s New 
Zealand Supplement to t?Le Encyclopaedia of Forms and 
Precedents, 772, 777. These two precedents must now 
be brought up to date by appropriate reference to the 
Property Law Act, 1952, and the Land Transfer Act, 
1952. 

be 
Secondly, the subsequent registered inst,rument may 

a statutory land charge duly registered under the 
Statutory Land Charges Registration Act, 1928, or some 
special statute. AloSt statutory charges are to pro&& 
improvements effect,ed on the land which benefit all 
estates and interests therein and when once duly regis- 
tered subsist as against all estates in the land : Goo&&‘s 
Conveyancing in New Zealand, 2nd Ed., 449, 714. 

The subseqllent registered estate or interest may be 
an easement or profit ci prendre to which the mortgagee 
exercising his power or his predecessor in title may have 
consented to ; the latter part of s. 90 (1) of the Land 
Transfer Act, 1952, reads : 

The mortgagee must purport to transfer the estate 
of the mortgagor. It is suprising how often, in practice, 
t’he conveyancer makes the mortgagee purport to 
transfer the estate of the mortgagee, which of course 
is not what is intended. 

No easement or profit a prendre created as aforesaid in respect 
of any mortgaged or encumbered land shall be binding on the 
mortgagee except so far as he has consented thereto. 

(5) Has the transfer been executed by the appro- 
priate person 1 

In practice, it will probably be found that the transfer 
in exercise of the power of sale has been made subject 
to the easement or profit ic prendre. 

If  the sale has been through the Registrar of the 
Supreme Court and the mort’gagee has been declared 
at such sale the purchaser, t’he Registrar of the Supreme 
Court must transfer, whether t’he transfer is in favour 
of the mortgagee himself or in favour of the mortgagee’s 
nominee. But, in all other cases, it is the mortgagee 
who transfers. 

The subsequent registered estate or interest may be 
a lease to which the mort’gagee has consented. With 
respect to this, it should be borne in mind that a subse- 
quent lease may be binding on a mortgagee, although 
it was not consented to by him at the date of the lease : 
the mortgagee may have become bound by it by his 
subsequent express consent or by his course of conduct 
which will have the same effect. 
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EXERCISE oli' POWER OF SALE: PRoCEDUK-E. 

A solicitor, for a mortgagor contemplating the exercise 
of his power of sale, will find much useful information 
in Ball’s Law of Mortga.ges, 208-255 : one must not 
overlook the supplement to this work, which was 
published in 1946. 

A mortgagee may exercise his power of sale himself 
in accordance with the mortgage contract, or he may 
sell at auction sale under conduct of the Registrar of 
the Supreme Court. 

MORTGAGEE SELLING OTHERWISE THAN AT A 
REGISTRAR'S SALE. 

I f  the first method is adopted (which is usually the 
speedier and less costly of t’he two), the mortgagee, 
although not strict’ly a trustee for t,he mortgagor, must 
nevertheless have due regard to the interests of the 
mortgagor. A mortgagee selling otherwise than at a 
Registrar’s sale should use t’he same prudence as an 
ordinary vendor selling his own land would use. If  
he sells at an undervalue, he may be liable to an action 
for damages at the suit of the mortgagor ; in certain 
circumstance3 he may even be liable to a subsequent 
mortgagee. 

As pointed out in Bull’s Law of Mortgages, at p. 217’ 
the sale should be conducted in strict accordance with 
the power conferred on the mortgagee, and a mortgagee 
would take upon himself a great risk if he were to de- 
part from the terms of his mortgage. 

And as pointed out, where a mortgagee not selling 
under conduct of the Registrar of the Supreme Court 
has power to sell by public auction or private contract, 
he is not bound in the first place to put it up to auction 
to test the market (ibid., 219). A Crown leasehold, 
however, can be sold only at public auction : see s. 94 
of the Land Act, 1948. He is justified in accepting a 
fair offer by private contract without first advertising 
But, needless to say, it must be a fair offer. The 
mortgagee must not sell at a gross undervalue ; he 
must obtain a fair and proper price for the property. 

I f  the mortgagee sells by public au&on, he must see 
that the sale is adequately advertised. As Ball I)uts it, 
at p. 220, a mortgagee selling at auction should act 
ieasonably in bringing the salt before possible pur- 
chasers, and,. if he does so by advertisement the 
advertisement should state reasonably full part,icuIars 
of the land, and apparently particulars which might 
be adequate in a local Palmer would bu iiiadeqiiate if 
inserted in a newspaper published a considerable 
distance from t,he property. In the csondit,ions of’sale the 
mortgagee should be careful to fix an adequate reserve 
price ; he will be responsible to the mortgagor if the 
liroperty is sacrificed at the sale. 

Before registering a transfer by a mortgegce, in 
exercise of his power of sale, the District Land Registrar 
will require to be satisfied that the mortgagor has 
received the necessary one mont’h’s notice required by 
s. 92 of the Property Law Act, 1952. This is usually 
done by a statutory declaration by the mortgagees, 
very much in the form of Precedent No. 1 hereunder, 
being a declaration to satisfy t)he Registrar of the 
Supreme Court at a Registrar’s sale. In passing, 
it may also be mentioned that if the term of the mort- 
gage has expired and t,he mortgagee has subsequently 
accepted payment of interest, three clear months’ 
notice will also have to be given under s. 90 of the 

Property Law Act, 1952, but the two notices may be 
combined in the one instrument : s. 92 (3). 

THE MORTGAGEE'S SELLING AT A REGISTRAR'S SALE. 

This procedure is in substitution for the old fore- 
closure proceedings. The great advantage of this pro- 
cedure is that it protects a mortgagee from any action 
by the mortgagor, if the property is sold for less than its 
real value and it gives the mortgagee power to buy in 
at the auction sale, thus effectually extinguishing the 
mortgagor’s rights in the land, and enabling the mort- 
gagee to have the mortgaged land vested in him 
absolutely. 

The paper; to be filed in the office of the Registrar 
of the Supreme Court are : 

1. Particulars and Conditions of Sale. 

2. Copy of advertisement to be inserted in news- 
papers. 

3. Declaration by solicitor to mortgagee as to service 
of notice under s. 92 of Property Law Act, 
1952. 

4. Application by mortgagee to the Registrar to con- 
duct the sale. 

Particulars and Conditions of Xale :-Precedents will 
be found in Goodall’s Conveyancing in New Zealand, 
2nd Ed. 92, and in 2 Goodall’s New Zealand Supple- 
ment to the Excyclopaedia of Forms and Precedents, 
725. Clause 7 of these precedents requires watching : 
it appears to be adapted for a case where a mortgagee 
is in possession. In all probability the mortgagor now- 
adays will be in possession ; if so, care must be taken 
not to warrant vacant possession to the purchaser. 

Copy of Advertisement to be inserted in Newspaper :- 
A precedent will be found in Goodall’s Conveyancing in 
New Zealand, 2nd Ed. 521. This precedent also in- 
cludes conditions for a sale of chattels by the grantee 
of a Bill of Sale, which is rather an unusual procedure. 
The adve: tisement should also contain a description of 
the land to be sold couched in popular language. A 
suitable form of advertisement, will be found in Precedent, 
No. 2, hereunder. 

The Registrar will dii,ect what newspapers the advar- 
t,iscment i 4 to appear in and fix the number of insertions. 
He will insist on the first advertisement being not, more 
than three mouths, and not less than one month, from the 
date of the sale. Before submitting the papers to the 
Registrar for aplirov~al, it is advisable to get, a tentative 
date from a relmtable aiictionecr. 

IJeclaration as to compliance with s. 9:! of the Act :- 
Precedent No. 1 hereunder appears suitable. If  the 
mortgagee’s application discloses equitabIe interest’s not 
protected by registration (e.g., a transferee from the 
mort’gagor holding under an unregistered transfer) 
he may require service of the advertisement on the 
owner of such equitable interests. Precedent No. 3 
hereunder is a declaration as to service of notice of sale 
on an equitable owner. 

Application by Mortgagee to the Registrar to Conduct 
a Bale :-Precedent No. 4 hereunder appears suitable. 
The mortgagee’s solicitor must exercise great care in 
fixing a proper amount for the mortgagee’s estimate 
of value. As pointed out in Ball’s Law of Mortgages, 245, 
the mortgagee is strictly bound by his estimate, which 
will not be lightly rectified against the mortgagor 
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The CHURCH ARMY 
in New Zealand Society 

A So&& Incorporated undsr the provisions 01 
The Reliviour. ChariCnble, aml Educational 

5’hate Acts, 1908.) 

Pmident : 
‘I-HE i\los’r 10~‘. It. H. OWEN, 1j.l). 

Primate and Archbishop of 
New Zealand. 

Headclnart~ers an I Training College: 
90 Riclmnond Road, Auckland, W.l. 

ACTIVITIES. 

Church Evangelists trained. Mission Sisters and Evangel- 
\Velfa,ro Ij’ork in RLilitary and ists provided. 

Ministry of Works Camps. Parochial Missions conducted 

Special Youth Work and Qualified Social Workers pro- 
Children’s Jlissions. 

Religious Instruction given 
vided. 

in Schools. 
Work among the Maori. 

Church Literature printed Prison Work. 

and distributed. Orphanages staffed 

LEGACIES for Special or General Purposes may be s Ifsly 
entrusted to- 

THE CHURCH ARMY. 
FORM OF BEQUEST. 

“ I give to The Church Army in New Zealimd Society, 
of 9 I Richmond Road, Aucklan I, W.I. [here insert 
pnrticulars] and I declare that the receipt of the Honorary 
Treasurer for the time being, or other proper Officer of 
The Chllrvh Army in New Z rilland : ociety, shall be 
sufficient disrharge for the same.” 

A worthy bequest for 

YOUTH WORK . . . 

THE 

Y.M.C.A. 
T 

IIF Y ?I c A ‘s main objevt is to proritle loa<lwutlip 
tttur,mq for the boy* and youi~b’ III~IL uf twday the : .‘- . 

futwe laadars of to-tr,orTuw. ‘l’bis ia rrwle availnblu to 
youtll by R properly orpat&ed Pchente w&h offers all. 
rolmtl phy~iral and rllellttrl training . w1lit.h gives buys 
arid young men every oppurtmrity to clovelop ttrair 
potentialities to the tilli. 

The Y.M.C.A. has been in existence in New Zcralan~l 
for nearly IOU years, and has given a worthwllile service 
to every one of the thirteen cormnullities throughout 
New Zealand where it is now establisllad. Plans are in 
Iran,1 to offer these facilities to uew areas . . . hut tllin 
can only be dorm a* ful& become available. A bequest 
to the 1 .M.C.A. will help to provide service for thr youth 
of the L)ominion and should be made to :- 

THE NATIONAL COUNCIL, 
Y.M,C.A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 

YOUR LOCAL YOUNG MEN’S CHRlSTIAN ASSOCIATION 

The Young Women’s Christian 
Association of the City of 
Wellington, (Iticorporated). 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an Internationai Fellowship 
is to foster the Christian attitude to all 
aspects of life. 

* OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED L9.000 before the proposed 
New Building can be commenced. 

&?nerul SccTelmry, 
Y. 1V.C.A.. 
5, 130&0tt street, 
Welliugton 

Founded in 1883-the first Youth Movement founded, 

Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
9-12 in the Juniors ---The Life Boys. 

12-18 in the Seniore-The Boys’ Brigade. 

A character building movement. 

FORM OF BEQUEST: 

“ I LilVE h.31) UEQUE\‘L’II unto Cl~2 Iloys’ Brigacte, New 
Zealand Ihxninion Council Incorporated. N:ltiorlsl Clrambera, 
22 t’ust.wnhouse Quay, \Velliwbn, fur the general purpose of the 
Brigade, (here insert &tails 01 legacl~ OT  hew&) and I direct that 
the receipt of the Secretary for the three being or the receipt of 
8x1~ 0tkr proper orficer of the Urigade shall be B good aad 
nuffielmt illschar@ for the same.‘* 

For intormation, wrib IO: 

THE SECRETARY, 
P.O. Box 1108, WELLIIQTOII. 

GIFTS may aleo be marked for endowment purposea 
or general use. 
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OBJECTS : The principal object+ of the N.Z. Federa- 
ton of To’ ercu osis Associations (Inc.) are a8 follows: 

1. To establish and maintain in New Zealand a 
Federation of Associations sod persons interested in 
the fwthernnce of a campaign against Tuberculosis. 

2. To provide supplementwy assistance for the b %efit. 
onrfort aud welf..ro of persons who are suffering or 

who b Ve suffered from Tuberculosis and the de- 
pendants of such persons. 

a. To provide and raise funds for the purposes of the 
Fe&xntion by subscriptions or by other means. 

4. To make a survey and acquire accurate informa- 
tion and knowledge of all matters affecting or con- 
cerning the existence and treatment of Tuberculosis. 

5. To secure co-ordination between the public and 
the medical profession in the investigation and treat- 
merit of Tuberculosis, and the after-care and welfare 
of persons who have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members of the Law Society are it&ted to bring the work of the Federation before clients 
when drawing up wills and giving advice on bequests. Any further information will be 

gladly given on application to :- 
HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1. 

Telephone 40-959. 

OFFICERS AND EXECUTIVE COUNOIL 

President : Dr. Cordon Rich, Christchurch. Dr. a. Walker, New Plymouth 
Executive : C. Mea&en (Chairman), Wellington. A. T. Carroll, Wairoa 
Council : Captain H. J. Qillmore, Auckland H. F. Low ‘( Wanganui 

W. H. Masters 1 Dunedin Dr. W. A. Priest ) 

Dr. R. F. Wilson !  
Dr. F. H. Morrell, Wellington. 

L. E. Farthing, Timara Hon. Treasurer : H. H. Miller, Wellington. 
Brian Anderson 1 Christchurch Hon. Secretary : Miss F. Morton LOW, Wellington. 
Dr. I. C. Maclutyre ) Hon. Solicitor : H. E. Anderson, Wellington. 

Social Service Council of the 
Diocese of Christchurch. 

INCORPORATED BY ACT OF PARLIAMENT, 1961 

CHURCH HOUSE, 173 CASHEL STREET 
CHRISTCHURCH 

Warden : The Right Rev. A. K. WARREN 

Bishop of Christchurch 

The Council was constituted by a Private Act which 
amalgam&ted St. Saviour’s Guild, The Anglican Society 
of the Friends of the Aged and St. Anne’s Guild. 

The Council’s present work is: 

1. Care of children in cottage homes. 

2. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex- 
panded &s funds permit. 

Solicitors and trustees are advised that bequests may 
be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 
to meet the wishes of testators. _ 

“ I give and bequeath the sum of f to 
the Social Service Council of the Diocese of Christchurch 
for the general purposes of the Council.” 

LEPERS’ TRUST BOARD 
(Incorporated In New Zealand) 

115~ Sherborne Street, Christchurch. 

Patron: SIR RONALD GARVEY, K.C.M.G., 
Governor of Fiji. 

The work of Mr. P. J. Taomey, M.B.E.--” the Leper Man ” for 
Makogal and the othor Leprosaria of the South Pacific, has been 
known and appreciated for 20 years. 

This is New Zealand’s own spoolal charitable work oo behalf Of 
ItJPWS. The Board assists all lepers and all institutions in the Islands 
oootiguous to New Zealand entirely irrespective ol oolour, creed OI 
nationality. 

We respectfully request that you bring this deserving charity to the 
notice 01 your clients. 

FORM OF BEQUEST 

1 give and bquath to ti ~~~~~~~ 
- 

(Inc.) Ma-e registered f;. 
Street, Christchurch, 

Tnot Board 
’ Tzb at 115d Sherborne 

., the 
““~“‘~“““.~~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

the Bpard and I 
upon Trusr to aPply for the general wrposes of 

. . . . . . . . . . . . . . . . . . 

Sum of 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..~..~.~~~ ” ..,. 

De 1 . 

of the said Lepers’ 
ment w Titing by Ihe Secretary f or Me time being c a7e that the ackncn&edge. 

,e @Jfficht discharge of the Trm Board (Inc.) shall 
L qacy. 
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after a sale on the ground of mistake : Bank of Aus- 
tralasia v. Xcott ([1926] G.L.R. 274), cf. In ye Thomas 
Horkn, ([I9251 N.Z.L.R. 739 ; [1925] G.L.R. 388). 

As pointed out by the C ourt of Appeal in the leading 
case of Wellington City Corporation v. Government In- 
Surance Commiboner, ([1938] N.Z.L.R. 308 ; [1938] 
G.L.R. 43), every conveyancer knows that it has been 
a common practice for the mortgagee to estimate his 
security a+ the figure which will return him principal 
and interest owing under t,he mortgage plus costs of 
sale. That common practice was expressly approved of 
in that case. It is not the real value of the land which 
has lo be stated, but 1 he mo- tga,gce’s estimntr of the 
value of the land to himself. Jn other words the mort- 
gagee dots not want’ to br out of l)o~kcxt as A I,osult of 
the sale, and his solicitor should cstimntc the value 
accordingly. 

At a Registrar’s salt, a reserve price cannot be fixed : 
Public Trztstre v. IVdlac~, ([1X32] N.Z.L.R. 625 ; [ 19323 
G.L.R. 2.54). It is essential that the property should 
not be sold at the auction at a price less than tlic amount 
of the mortgagee’s est’imatc. Thcreforc the mortgagee 
in the conditions of sale should reserve the right) to bid 
by himself, or by his agent, or by the auctioneer. It is a 
good practice for the mort)gagee’s solicitor to be present 
at the sale and start the bidding at the amount of his 
estimate of value. The next bid accepted by the 
auctioneer should be suffivient t)o pay the auctioneer’s 
commission. 

PRECEDENT No. 1. 

EVIDENCE OF COMPLIANCE WIT~I S. 92 OF THE PROFERTY LAW 
ACT, 1952. 

IN THE SUPREME COURT OF NEW ZEALAND 
HAMILTON DISTRICT 

HAMILTON REGISTRY 
IN THE ;IIATTER of The Property Law 
Act, 1952 

AND 

IN THE MATTER of a certsin Memorandum 
of Mortgage bearing date t,he 
day of 1952 and registered in 
the Land Registry Office at Auck- 
land as Number 

I G.H. of Wellington, Solicitor, do solemnly and sincerely declare 
as follows : 

1. I am solicitor for the t,ho mortgagee under 
and by virtue of Memorandum of Mort)gage Regist’ered Xumbor 

(Auckland Registry). 

2. That on the 27th day of M&s, 1954 I forwarded on behalf 
of the mortgagee by A. R. RegIstered Post to A. B. formerly 
of , Builder but, now of a notice in accordance 
with the provisions of Se&ion 92 of the Propertg Law Act, 1952 
calling on the said A. B. to remedy t,he default complained of 
therein, a true copy of which notice is attached hereto and 
marked with the letter “ A.” 

3. That the said notice was served on the said A. B. on the 
2nd day of June, 1954 and the A.R. acknowledgement signed 
by the said A. B. is attached hereto and marked with t,he 
letter “ B.” 

4. That to the best of my knowledge and belirf tho said A. R. 
has failed to remedy the default complained of in the said 
notice. 

AND I make this declaration conscientiously believing t,he 
same to be true and by virtue of the Justices of the Peace Act, 
1927. 

DECLARED at Wellingtjon by the said 1 
G. H. this 29th day of deptember, - 
1954, before me : I 

I. J. 

G. H. 

- 

PRECEDENT ho. 2. 

ADW.RT~SEMXNT OF SALE BY MORTQAGEJL 
IJNDER CONDUCT of the Registrar of the 

Supreme Court of New Zeplsnd at 
Hamilton at t,he request of the 
iVortga.gee and in exercise of the 
~OIVCI’S of sale cont’ained or implied 
in Memorandum of Mortgage Regis- 
tered Number 

I.IMITIXD acting under instructions from 
the Registrar of the Supreme Court of New Zealand at Hamilton 
at the request of the Mortgagee will offer for sale by public 
auction at their rooms in the Company’s premises in 
St,reet on Thursday 1954 at 2.15 p.m. t,hn 
freehold property hPing AU, THAT piccp of land situate in the 
Cit~y of conttlining (kSf,r 07/l 71~r-e CIWCC] bc the samtt a little 
more or lr,ss \mil~c Ijot 011 the> l)lan dcpositrd iti the l,aljd 
j~ngistq~ Office at< Auckla~~tl us Number (Town of 
boh\g poltiml of allotjnwnt~ nf thp T’ayish of 

) 
and bring 

all the la,nd comprised and described in Certificate of Tillr 
Volume Folio , tog&her with the buildings and 
improvemrnt,s thcrcon and being situate at the junction of 

Road and Awunr. City of 

The prolx~rty c~rsisi s of an attractirr and ~011 built dwrlling- 
housrx situatrd 011 a Icvr! rornrr section, in a good rcsidrntial R,~PI\, 
of (‘it)-, within two mil?s of tho Chirf Post Offire. 7’11~ 
dwc.!il~g is a one-store,:’ brick YCIICPI‘ houwr with an arca of 
1,581 square feet, containing 2 bedrooms, sunroom, breakfast 
room, lounge, kltrhrn. bnt,hroom and laundry. There are also 
a garagr. a carport and shrTtc:r. 

The Mortgagee’s appliration cont,sining his estimate of the 
value of the freehold property to be sold ma,y be seen at, the 
office of the Registrar at any time during ofiice hours prior to 
the sale without payment, of fee anal als. in the auction room 
at t,he time of the sale without payment of fee. 

PRFcFDEVT No. 3. 1~ I 

SERVICE OF NOTICE OF SALE ON AN EQUITABLE OWNER. 

IN THE SUPREME COURT OF NEW ZEALAND No. __ 
HAMILTON DISTRICT 
HAMILTON REGISTRY 

IN THE MATTER of the Property Law 
Act 1952 

AND 
IN THE MATTER of a certain Memorandum 

of Mortgage bearing date the 
day of 1952 and registered in 
the Land Registry Office at 
Auckland as Number 

I, K. L. of , Solicitor, make oath and say as 
follows : 

1. THAT on the 11th day of 1954 I called at a house 
property on the corner of Road and Avenue 
in the City of . I was directed to this house by the 
occupants of a house on another corner of the same streets 
as that belonging to C. D. This house at which I called 
was a one-storied brick dwelling. 

2. THAT at this house I served a document a copy of which is 
hereunto annexed marked with t,he letter “ A ” upon a man 
who said he was Mr. C. D. and that he was the husband of 
Mrs. C. D. and that this man thereupon signed and placed the 
date at the foot of the said annexed document as now appears 
thereon in receipt, for the document served on him. 

3. THAT at, my request this man then introduced me to his 
wife who admitt,ed to me that, she was Mrs. C. D. and that her 
husband had authority to receive the document on her behalf. 
I explained to her that it, was a notlice that the house was to be 
put up for auction because the mortgage payments were in 
arrears. 

4. TIIAT the house at which I called appeared to me to have 
a floor area consistent with that mentioned in the document 
annexed hereto. 

5. THAT I am a member of the firm of agents for 
solicitors for the Commissioner in this matter. 

6. THAT my firm has been advised by that previous 
t,o service as aforesaid there had been served on Mrs. C. D. 
a notice under Section 92 of the Property Law Act, 1952, and the 
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SWORN at this day / 
of 1954 before me: I 

M. N. 

PRECEDENT No. 4. 

APPLICATION BY MORTGAGEE AND ESTIMATE OF VALUE. 

IN THE SUPREME COURT OF NEW ZEALAND 
HAMILTON DISTRICT 
HAMILTON REGISTRY 

IN THE MATTER of The Property Law 
Act 1952 

AND 
IN THE MATTER, of a certain Memorandum 

of Mortgage bearing date the 
day of 1952 and registered 
in the Land ‘Registry Office at 
Auckland as Number 

THE COMMISSIONER the Mortgagee under and 
by virtue of the abovementioned Memorandum of Mortgage 
HEREBY APPLIES to the Registrar of the Supreme Court of 
New Zealand at Hamilton to conduct the sale of the land com- 
prised m the said Memorandum of Mortgage and more par- 
ticularly described in the annexed declaration by E. F. the 
said Commissioner. 

For the purposes of this application the value of the said 
land is estimated to be 5 [ IVords and figures]. 
DATED at Wellington this 30th day of September, 1954. 

,SIGNED by COMMISSIONER 
and sealed with his seal of office in the i E. F. 
presence of : I 

Commissionor. 
Witness : Name : 

Occupation : 
Address : 

To : 
The Registrar of the Supreme Court of lgew Zealand, 

HAYILTON. 

IN THE SUPREME COURT OF NE\“I ZEALAND 
HAMILTON DISTRICT 
HAMILTON REGISTRV 

IN THE MATTER of The Property Law 
Act 1952 

AND 
IN THE MATTER Of a Certain MelllOralldUln 

of Mortgage bearing date the 20th 
day of August 1952 and registered 
in the Land Registry Office at 
Auckland as Number 

I E. F. of Wellington, Commissioner, do 
solemnly and sincerely declare as follows :- 

1. That the Commissioner is t’he mortgagee 
under and by virtue of Memorandum of Mortgage Registered 
Number (Auckland Regist,ry). 

2. By the abovementioned Memorandum of Mortgage A. B. 
then of Tauranga a Builder but now of Raglan (hereinafter 
called “ the Mortgagor “) mortgaged to the 

Commissioner all his estate and interest in 
ALL THAT piece of land situate in the City of con- 
taining [Set out here area] be the same a little more or less 
being Lot on the plan deposited in the Land Registry 
Office at Auckland as Number (Town of ) being 
portion of Allotment of the Parish of and the whole 

of t’ho land comprised and dcscribcd in Certificate of Title 
\‘olmne Folio . 

3. That) t,he amount of advauce socured under the above- 
ment’ioned Memorandum of Mortgage was t,he sum of Two 
thousand eight hundred and thirty pounds (f2,830) with interest 
thereon calculated from the 20th day of August, 1952 at the 
rate of Four pounds ten shillings (f4 10s. Od.) per centum per 
annum and computed and adjusted with half-yearly rests on the 
20th day of the months of August and February in each year 
with a first such computation and adjustment on the 20th day 
of February, 1953, as provided for by Memorandum of Varia- 
t,ion thereof dated 19th February, 1953 and duly registered. 

4. That the Mortgagor is still the registered proprietor of the 
said land. 

5. That by the abovementioned Memorandum of Mortgage 
it is provided (inter a&r) : 

If default shall be made by the Mortgagor in payment of 
any of the said half-yearly installments (whether original or 
altered) or of any interest on any unpaid payments or of any 
other moneys becoming payable hereunder or any part of the 
same respectively on the days and in the manner hereinafter 
appointed for payment thereof and for fourteen days there- 
after or if there shall be any breach non-observance or non- 
performance by the Mortgagor of any covenant or condition 
herein contained expressed or implied on the part of the 
Mortgagor to be kept observed or performed or if the Mort- 
gagor shall become bankrupt or compound with or assign 
his estate for the benefit of his creditors then and in any such 
case the whole of t,he moneys hereby secured shall at the 
option of the Mortgagee be deemed to have become due and 
payable notwithstanding that the time or ,times herein 
appointed for payment thereof respectively may not have 
arrived AND it. shall be lawful for the Mortgagee immediately 
or at any time thereafter without waiting any time or giving 
any n”t,ice to sell the lands hereby mortgaged or any part or 
parts thereof in one or several lots by public auction or private 
contract and upon such terms and conditions whether as to 
time or mode of payment of the purchase money or otherwise 
as the Mortgagee shall think fit and to exercise all such 
incidental powers in that behalf as are conferred by the Land 
Transfer Act, 1915, subject however to the provisions of 
Section Three of the Property Law Amendment Act, 1939. 
6. That the Mortgagor has made default under the provisions 

of the abovementioned mortgage in that he has failed to make 
payment of an instalment of principal and interest due under 
the abovementioned Memorandum of Mortgage and there is 
due and owing by way of arrears of instalment as at the 20th 
day of August, 1954, the sum of [Words and figures]. 

7. That the total amount of principal outstanding under the 
abovementioned Memorandum of Mortgage together with 
interest thereon computed to the 20th day of August, 1954, 
is the sum of [Words and figures]. 

8. That notice prescribed by Section 92 of the Property Law 
Act, 1952, calling upon the Mortgagor to remedy the default 
complained of therein was served on the Mortgagor by A. R. 
Registered Post on the 2nd day of June, 1954. 

9. That the Mortgagor has failed to remedy the default com- 
plained of. 

10. That all notices and things required to be given done or 
suffered and all times required to elapse to enable the Mortgagee 
to exercise the power of sale and incidental powers contained 
and implied in the abovementioned Memorandum of Mortgage 
have respectively been given done suffered elapsed and by 
reason of the default aforesaid the Mortgagee has been and 1s 
now entitled to exercise such power of sale and incidental powers 
under the abovementioned Memorandum of Mortgage. 

l 1. That a period exceeding one calendar month has expired 
since the service of the abovementioned notice on the Mort- 
gagor and the default expressed therein still continues. 

12. That the Mortgagee desires to sell the said piece of land 
secured under the abovementioned Memorandum of Mortgage 
under conduct of the Registrar of the Supreme Court of New 
Zealand at Hamilton. 
AND I make this solemn declaration conscientiously believing 
the same to be true and by virtue of the Justices of the Peace 
Act, 1927. 

DECLARED at Wellingt,on by the said 
E. F. this day of ) 1954 
before me : 1 

I. J., 
A Solicitor of tke Supreme Court of New Zealand. 
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IN YOUR ARMCHAIR-AND MINE. 

The Importance of Being Earnest.-Although members 
of the legal profession are not as a rule avid readers of 
plays, there can be few who have not enjoyed hearing, 
if not perusing, Wilde’s The Importance of BeingEarnest, 
generally regarded as the best English comedy of manners 
since his fellow-countryman wrote The School for Scandal. 
It is of interest, therefore, to mention that H. Mont- 
gomery Hyde, a barrister who wrote a first-rate account 
of the Wilde trials for the “ Famous Trials ” series, has 
now been largely instrumental in unearthing a “ lost ” 
scene from the play ; and this, with the permission of the 
owner of the copyright, was performed for the first time 
in the B.B.C. Home Series late last year. The scene 
comes in the second act, at the country house where 
Jack Worthing lives with his pretty young ward, 
Cecily Cardew, and her governess, Miss Prism. Jack 
pretends he has a spendthrift brother called Ernest. 
But, although the brother is mythical, Jack actually 
passes as Ernest Worthing in London, and incidentally 
has incurred considerable debts under this name. 
Meanwhile, his friend Algy, who has discovered his 
real name and the fact that he has a pretty ward, leaves 
London ostensibly to see an imaginary invalid friend 
whom he calls Bunbury, but really to visit Jack’s 
country house, pretending to be the equally imaginary 
Ernest. While Algy is making love to Cecily in the 
house, Jack arrives from London dressed in deepest 
mourning for Ernest whom he has decided to kill off. 
Algy and Cecily now appear and in the presence of 
Miss Prism and the local Rector, Canon Chasuble, 
Cecily effects an outwardly touching reconciliation 
between her guardian and his apparent brother, who, 
far from being dead, seems to be very much alive. 
Soon after this the butler enters and hands the so- 
called Ernest a visiting card on a salver. The card is 
from Mr. Gribsby of Parker and Gribsby, Solicitors. 
(He is Gribsby of this firm when onunpleasant business, 
and Parker on occasions of a less serious kind.) His 
mission is to serve a writ of attachment for 3Z762 14s. 2d. 
at the suite of the Savoy Hotel against the mythical 
Ernest Worthing. (“ Seven-and-six should be added 
to the bill of costs for the expense of the cab which 
was hired for your convenience in case of any necessity 
of removal, but that I am sure is a contingency that 
is not likely to occur.“) Amusing passages then occur 
between the various parties, and, after much argument, 
Jack (John Worthing, J.P., The Manor House, Wootton) 
agrees to pay “ his brother Ernest’s debt.” Aky 
interposes :- 

By the way, Gribsby : you sre not to go back to the station 
in that cab. That is my cab. It was taken for my convenience. 
You and the gentleman who looks like the betting-mm have 
got to walk to the station. And a very good thing, too. 
Solicitors don’t walk nearly enough. Tley bolt. Eut they 
don’t walk. I don’t know any Solicitor who tr.kes sufficient 
exercise. As o rule they sit in stuffy offices all d&y long 
neglecting their business.” 

Poor Oscar ! He had good cause to dislike solicitors, 
whom he found to be a source neither of profit nor of 
pleasure. 

Baron Brougham and Vanx.-Writers have often 
noted that the forensic oratory that brings an advocate 
great success at the Bar does not always bring him 

BY SCRIBLEX. 

distinction in politics. David Cecil in his recent 
biography, Lord-M. or the Later Life of Lord Melbourne, 
(Constable, 1954) gives fresh force to the point. During 
the reign of William IV the Reform Bill had a stormy 
passage through the House of Commons, and on its 
first appearance in the House of Lords, Lord Chancellor 
Brougham was one of the outstanding speakers : 

His speech culminr,ted in n pororntion in which, falling on 
his knees cJnd with outstretched hands, he implored the peers 
not to throw out the Bill. Unluckily, in order to stimulcte 
his eloquence, he hod during his speech drunk II whole bottle 
of mullod port, with the result thet once on his knees he 
found he wss unable to get up until cssisted to do so by his 
embcrrr,ssod coller,gues. 

This Dickensian character, regarded by many of his 
contemporaries as the cleverest man alive, was a middle- 
class Scottish lawyer, whose brilliant gifts took him 
in twenty years to the forefront of the Whig Party. 
His marked 
Cecil : 

eccentricities are commented upon by 

Across tho p”zc of history he strides, fidgeting, posturing, 
scratching his hocl, picking his noso snd incessantly pouring 
forth a flood of t:,lk in which ideas and scurrility, jokes and 
voluminous learning were strangely snd spakingly blended. 
No ono could help listening to Brougham when he really got 
going . . ox,-nined to-doy end unassisted by the 
m::gnetic light of Broughr,n’s prsonnl presence, his learning 
shows up r,s suporficirl xd his iders &s no moro t,hcn common- 
pbsc. 
bo;,stful, 

Morr,lly ho wr,s even less impressive-undignified, 
drunken, ?,nd directed by no consistent principles 

whr.tsoevcr. 

In moments of frolic, he was inclined to intermingle 
his legal regalia with the fun on hand ; and, on one 
occasion, created scandal “ by playing ‘ Hunt the 
Thimble ’ with the Great Seal in an Edinburgh lady’s 
drawing-room, and arriving at the local races dre:+sed 
in the full regalia of Lord Chancellor’s wig and gown- 
and roaring drunk.” 

Quiz Question.-“ Mr. Rumbold, senior (partner of 
Messrs. Markby, Wragg,and Rumbold), was in Scotland. 
He was engaged, like some persistent middle-aged 
admirer, in courting a golf handicap whose figure in- 
creased remorselessly with the years. Mr. Wragg was at 
Golder’s Green arranging, without enthusiasm, for the 
cremation of a client who had at long last died, leaving 
behind her a codicil in which she had thoughtfully 
revoked the charging clause in her will.” This is an 
extract from Death Has Deep Roots, by Michael Gilbert 
-a first-rate trial story, and one of the new Pan books. 
Scriblex suggests that conveyancers in general, and will- 
makers in particular, exercise their ingenuity in deciding 
the normal occupation of the author. 

Conundrum.-Evolved during the holiday season at 
a seaside resort, this conundrum is offered by Scriblex 
as useful to traffic-enforcement authorities, school- 
teachers, and those who want the guests at a cocktail 
party to go home. A motorist is 100 yards from an 
open level railway crossing and proceeding at 50 miles 
per hour, while a train at a distance of 125 yards is 
approaching the crossing at 60 m.p.h. The problem is : 
Did the motorist get across T The solution : Yes, the 
motorist got a cross. The jury gave the widow a sympa- 
thetic verdict, and she paid for the cross out of that. 
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1. Gift Duty.-Farm put in Wife’s name to protect it against 
Husband’s Creditors-Purchase-*Mooney Provided by Husband- 
Proposed Declaration of Trust by Wife that she holds as Trustee 

.for Husband-LiaWity to G<ft Duty. 

QUESTION : We have a farmer rlient who purchased his present 
form property in 1933. In 1931, our client abandoned to the 
mortgagees a farm, which, on account of slump conditions, he 
could no longer cfford to menage. By so abandoning this property 
he lost the result of thirteen yecrs’ lr,bour and the whole of his 
savings. The purchltse of his present farm in 1933 we< financed 
by taking over the existing mortgcge as to part of the purchase 
money, by a mortgnge back to the vendor for a furth?r portion 
of the purchase money, end by our client’s contributing approxi- 
m&ely c200 in cash towards the purchase. This cash was con- 
tributed by him out of n subntant,inl legxy, which he had boen 
left by a deceased relt,tiv-: not long hoforo the purchase. 

On account of his experionccs diving the slump and because 
ho believed he was still liable to the mortgagers of the abandoned 
property for the loss sustainod by the mortgage?s, our client, 
(for whom we did not <act at the time) had the transfer of the 
farm registered in his wife’s name subjoct of course to the two 
mortgeqcs. There was nppnrcntly 1~0 formal arrangement ccn- 
c xning the basis upon whic*h t ho wifq: was registered RS pro- 
prietress of the fp,rm l;uul ; IjIlt tjotll tthr husb~~~nd r,nd tho wife 
are tbgreed that thy l;;wt wtw put in twr na~c for t hc sole purpose 
of dofe;:ting rsny c*l;,i;rx t,lu;t might 1~3 m;vIv 1)~ tllc mortgr.gccs 
of the abandoncti property. Since ttw puwhwe of the! present 
farm. it has been fvmed an<1 man;:~:v~l solely l)y 011~ client ; 
and his wife has contributotl no money towa:.& its maintenance 
or operations, nor hrs sho t&on nny t: :tiro port in the fzming 
work other the.1 the norm::1 housrhold ;;:tivities of a farmer’s 
wife. The ascount at tho stock firm is, and apparently always 
has boen, in th? nzsmc of the htwb;:ntl ; anntl out of this account 
11;;s boon paid outgoing-; inclrltliny r;i tos, insurnncac, intxost, UUI 
proxniums on the mortgi5g<>s, ;,.ntl into this ;lvcount h;\s boon 
pai, the incomn fro-n the 1’21 ‘iniq olxxxtiorw. X0 rent turs been 
p;bicl t)y tho fwmar to his wif’c? for t!w WC of ttw l;:n(l. For tile 
same re.lson a* he took title to the farm in thv name of his wife, 
mu’ c,linnt dso propiwcd his own tau-rotrlms in his wifb‘s nwrw 
for rneny yce-s ; ibntl, in 1946, when ho rngagocl kc1 irwow~tant 
to prepam his inc:o.no-tax returns for him, the accountant carried 
0,1 filinc the rotruns in the wife’s namct, and at thi-: st;,g” they arc 
still filed as roturns ?f the wif(>. 1nc:omc t;;x ::utl Social Srvtu?ty 
tax is pai,l oat of thG> stock-firm account in our cliuvtt’s name. 

E”or personal re’,3o1s ox client now wishes it to be rocognizod 
form;:lly that his wife is rcgistored as proprietress of tllo farm 
lalldr as trustee for himself; ant1 his wife i-; prop~5rtvl to (10. 
operate and ivlmlts the trut,h of ttltl f:u<ty sot oilt above. 

The question is w:lc>thsr the Stzmp Office might crropt the 
deelxsfion of trust ‘L:: collat,ituting a trust of tl;c f;:rm-lilnd, 
and at the same t?me not xxopt the recitals cs sufficient evidence 
that this trust has been in opcmtion &co tho origin:,1 purchase, 
and accordingly assess the trensxtion for duty as .L gift of the 
land from the wife to the husbiand. We have attelnpted to 
word the trust deed SJ that it is only t,o t,akr affect i,s confirmation 
of the trust being in existence from the date of the original 
purchase. 

Would you plea% give IIS your opinion on whether : (a) The 
evidence briefly recited is sucficient to establish thi;t the land 
has always been held by tho wife on trust for her husband ; and 
(b) Whether the Stamp Off& cion hold that the in:bttcr (‘on. 
stitutcx a present gift from tho wife to her husband. 

ANSWER : If the facts, a‘i relutod are established, then the 
Stamp Duties Office must rocognizo the existence of t,he trust 
as from its inception, and stamp the proposed declaration sf 
trust at 15s. ; and no gift duty will bo payable. Of course, 
the Stamp Duties Office is not bound to accept any such declars. 

tion of trust at, its face value, but is entitled to hold a judicial 
inquiry in further elucidation of the facts es was done in Taylor 
v. Commissioner qf Stamp Duties, [1949] X.Z.L.R. 513 ; [1949] 
G.L.R 249. 

No copy of the declaration of trust was enclosed; but the 
perusal of instruments and examination of stntutory declara- 
tions is beyond the scope of this Practical Points feature ; and, 
if an opinion thereon is desired, conveyancing counsel should be 
consulted. x2. 

2. Guarantee.-Guarantor paying off Land Trarwfer Mortgage- 
Discharge sf Mortgage not registered until Five Years later- 
Protection of Guarantor-Stutzrte of Limitntions, 1623. 

QUESTION : In 1948, A. paid off it registered mortgsge on B.‘s 
house which he had signed as guarantor. The relecse was only 
registered in 1953. Is there any way A., as guctrantor, may claim 
for his advance or otherwise protect himself to avoid the Statute 
of Limitations ? 

AhTSWEP, : The Statute of Limitatims, 1623, runs as against 
the gnnrantor from the time he discharged the principal’s debt : 
20 Halsbury’s Laws o.f England, 2nd Ed. 609 ; Davies v. 
Humphreys, (1840) 6 ELI. & W. 153 ; 151 1s.R. 361. The fact that 

the discharge WIS not registered unt,il five years after making 
payment appears irrolevxt. Apparently the gucxsntor’s rights 
against the mortg>;gor will be statute-bssred six years after the 
date of pc,ymont, whetever date it w&s in 1948, unless he has 
takon independent soourity from him. Tho gnart:ntor sho~dd 
have taken a transfer of the rnortgr~go to himsc~lf instead of 
paying off the mortgage. 

f~oodull’s Conveyancing i,r, -Yew Zw!u~~tl, 21~1 Ed. 680, seems 
to +tat,c the position to bc that, settlc.mcnt must (unless the 
vendor otho,rwisc ag-vsi 1~ ci’fectc,tl a! the\ orf ivr OC the vendor’s 
soiicitor, and (iev7!;lei thi&t oxchang~ 
to the chequo pr.id. in set t It mt nt 

> must wcordingly be added 

Tho writ or non;ideI’s Chat t,his rule was formulated under the 
Deeds systnm am1 does not now state the position correctly. 
Technically t,it,!o to land under the Land Transi’er Arat does not, 
pais unt,il regietrat ion. Untlrr the Deeds system, of VOIXS~, 
trao.sfor of t,itle WU+ effected hy cxccul ion. and rcpizt,r~~,t,ion WRS 
not nronssar) for thi5 purpose. 

In theory, it seems that sett;err.ent of Land Transfer trans- 
a&ions should take place at tho Land Registry Office; and, 
if that IS so, then the vendor is not ent,itled to ask for exchange 
to be added t3 the purchaser’s scttloment’ cheque in the circum- 

stances out.lined abovn. If there is arty conixnctual provision 
to the contrary, such as is usual in mortgages, the matter is of 
course taken out of the rule. 

The mat,t,er IS perhaps of academic intexst only, a’, in all 
caqes, it is adapted to local practice. Would you pleasa give 
your advice on the place ,!f settlement, and the incidence of 
exchange on the settlement cheque. 

AFSWER : The place of Fott,leme:lt is the town where the Land 
Registry Offic*e ir sit,uz;tt: : spe Prrguson’s Scale of Conffeyuncing 
C’hrcrges, 3rd Ed. 11, 12, citmg the Now Zealand Law Society’s 
Ruling, dated July 7, 1928, and Covrn~oti v. Hee.r, (1890) 9 
N.Z.L.R. 555. 

In the instant case, therefore, the vendor’s solicitor was not 
entitled to have tho exchange added to the chequo. 

x2. 


