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CONTRIBUTORY NEGLIGENCE : FUNCTION OF JURY 
IN ASSESSING FAULT. 

* for 5 ;,ow &I on t,he’ grow& inter al&, t,hat the 
jury RW in error in limiting the degree of fault, &rib& 
able to the plaint,iff at 20 per cent., and, in t,hin respect, 

that the verdict of the jury m;~s ngainst t,lle weight of 
evidence. 

Thelearnedtrial Judge, McGregor, J., said the qucst,ion 
wosc in a somewhat, a,cute form 5s to tile function of 
the Court in interfering with t,he ;tpportionment of 
fault, by t’he jury ; and, t,hough the question a,s to 
what, extent, a Court of Appeal should inkrfere with a,n 
apportionment, of degrees of fault, by a trial Judge 
sit,ting alone had beon authorit,ittivaly decided in 
England in British Fwnc (Omners) v. Ma,cgrcgor 
(Chwrs), Th,e Macgregor, (19431 AC. 197, [I9431 1 All 
ES. 33, it, did not seem that the Coo&s in Sew Zealand 
have ever been called upon to express a concluded 
opinion as t,o the reupect,ive fun&on of a jury and t,he 
Court, in respect’ of a jury’s assessment of fault in a, 
case where a Judge sat viith a jury, t,hough the general 
question seemed to have come before our Court~s on 
several occasions. 

In Hibberds Fozmmly/, Ltd. v. Hnrdy, [19%] N.Z.L.K 
14, one of the quest’ions arising for decision by tho 
Court of Appeal was whether t,he verdict of the jury, 
in fixing the contributory negligence of the plaintiff 
at t,he proportion of one.third, was against t:he wight 
of evidence. 

The learned trial Judge, Grcsson, J., dealing with 
t,ho motion for it now trial, said, at, 11. %I : 

On t,he defendant,‘s appeal from Grcaon, J.‘s dismissal 
of t,he motion for a new trial, t’hc learned Chief Justice, 
Sir Humphrey O’Leary, in the course of his judgment,, 
a,t n. 29. said : 



The learned Judge said that if t,ho action had come 
before him, sitting without a jury, he would have felt, 
bound to find that the plaintiff had been negligent 
and t’hat, t,he injury suffered by him wais the result 
partly of his ovn fault,, and he would have assessed t,he 
plaintiff’s share in t,he responsibility for t,he damage 
a,t a much higher percentage t,han that assessed by the 
jury. It seemed to him t,he weight of evidence was 
that, at the moment of impact, the defenda,nt’s t,ruck 
had st,opped, t,hat the plaintiff had a clear space of 
13 ft. on either side of the defenda,nt’s vehicle to pass 
through ; that he made no endeavour t,o stop ; and that, 
at, t,he time of the impact, he wai8 admittedly, although 

on his correct side, near the centre lie of a road 32 ft. 
in width of usable surface. He continued : 

It may be, however, that the jury took the vim that the 
defendant’s driver w&8 initially on hi incomect side of the 
road and that his movements thereafter produced a stctte 
of uncert&illty in the mind of the plaintiff and that there 
was still unoertsint~y in the mind of the @&tiff &s bo the 
defendant’s drimr’s actions unt,il almost the instant of impact. 
The evidence as to this uncert,aintTr was somewhat slender, 
but e.t the same time them wa8 evidence on which t,ho jmy 
might have 80 held and might have accept,ed it a-a a factor 
which psrtly excused the plaintiff for his oontribuaion t,o the 
accident. With proper control of the mot,or~cycle, it does 
seem to me thctt the plaintiff should hewe had m opportunity 
to stop OI steer de&r of the defendant’s truck, irreqxctive 
of the negligenoe of the defendant’s driver. 

The questio?, therefore, arises in a somewhat acute fm 
as to the functmn of the Court in interfering with the appor- 
tionment of fault by the jury. It must be borne in mind 
that the jury is the appointed tribunal and is pemliarly fitted 
to decide what apportionment is, in the words of t,he &ante, 
“ just and equitable ” allthough what is equitable to my mind 
must be, a6 least, to home ext~ont, under the control of the 
Court and cannot be dependent on bhe length of the jury’s 
feet. 

The learned Judge went on to my t,hat, the quest,ion 
a,s t,o what ext,ent, a Court of Appeal should interfere 
with the apportionment of degrees of fault bv a trial 
Judge sit,ting alone had been authoritatively” decided 
in England in British Fame (Owners) Y. Macgregor 
Khw~), The A’acgregor, [1943] B.C. 197, [1943] 
1 All EX. 33, where Viscount Simon, L.C., said, 
at p. 198 ; 34 : 

It mm to me, my Lords, that the casa must be very 
exceptional Indeed in which sn appellate Court, while swept,- 
ing the findings of fact of the Court below &B to the fixing 
of blame, none the less has sufficient remon to alter t,ha 
&Uooetion of blame made by the trial Judge. 
that thsro may not be such C&SBB. 

I do not say 
I apprehend that if a 

numbor of different reasons were given why one ship is to 
blame, but the Court of Appeal, on oasmination, found m,,,e 
of t,hese reeaom not to be valid, that might have the effect 
of altering the distribution of the burden. If the trial Judge, 
when distributing bleme, could be shown to have mia- 
apprehended B vital fact bemiring on the matter, fhat, I think, 
would be a m&son for considering wh&her a change in the 
di&ribution should be mado on &pp&. But,, subject to 
mm exceptions, I submit to the House thst,, when findings 
of fact me not disputed and the conclusion t&t both vessels 
are to blame stmds, the oaees in which an q,peU& tribum,, 
will undertake to revise the distribution of blame wiU be ram. 

This principle, His Honour continued, has been 
applied t,o c&se8 of collisions on land. In Ingram v. 
United .4ut.mobile Service, Ltd., [1943] 1 RX 612; 
[1943] ? All E.R’. 71, in viem of t,he rule laid down by 
the Lord Chancellor in The Macgregor (supa), Mac. 
kinnon, L.J., declined to interfere with the apportion. 
ment of blame made by t,he Judge, akhough he expressed 
t,he view tha,t it would have been kinder to members 
of the Court of Appeal if the House of Lords had inti- 
mated for their guidance wha,t the position under t,he 
Cont,ributory Negligence Act should be. In t,he name 
awe, du Pitrcq, L.J., expressed t,he view that it would 
teem to follow from t,he decision of the House of Lords 
in The Mtigregor OBSB t,hat the Court of Appeal should 
not interfere with the apportionment of liability made 
by the Judge at t,he t&l unless there is some error of 
law or fact in his judgment. 

In Th,e Boy Andrew (Omers) v. St. Rognvald (Owners), 
119481 A.C. 140 : 1194712 All E.R. 350. Viscount Simon. 
L.C.,ereiterati~ <he p&iple that & ippellate Court 
should not undertake t,o alter the proportions fixed 
by the Judge who tried the case save in exceptional 
circumstances such as were indicated in The Macgregor. 
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In Stapley v. Gy$mn M&w, Ltd., [I9531 AC. 663 ; 
[1953] 2 All E.R. 478, the House of Lords sa,w fit to 

on the ground that it is age&et the weight of evidence 
the.n it is to review the arawer to any other issue on that 

alter the apportionment of blane, but, appears to have ground. 

altered the apportionment aa the trial Judge had, in 
its view, not taken into wcount the fact that the 

In view of the English authorities, I respectfully agree 
with t,his dict’um. 

deceased’s wrongful a,ct wa,s deliberate and oulpable : 
see the speech of Lord Reid (ihid, 682 : 486). 

&. Just,ice i%Gregor observed that, a similar 
matter came before the English Court, of Appeal in 
Johnson v. Stockland Garage, (1949) 99 L.J. 315, where 
it was held that apportionmentof lia,bility between 
joint tort~feasors w&8 & matt,er for the County Court 
Judge to determine ; and, prwided there was some 
evidence on which ho could base his finding, the Court 
of Appeal ought not to interfere. 

His Honoir proceeded to say : 
The question seem to have come before the Court, in New 

Zealand on sever4 occasions, but it doer not seem that t,h~ 
Court has ever been ozdleled on to express & concluded opinion. 
I do, however, find Bssistanoo in the judgment, of Cooke, J., 
in Hibbwds Foundw~, Ltd. v. Hardg, ([19X31 N.Z.L.R. II, 38). 
Them the learned Judge. after considering the English ceses, 
agreed with the view of Hutcbism, 3., that such a c&so is 
within the soape of R. 276 (i), but further obserrod : 

I t,hink, however, that the question arises whether the 
Court should not be even more reluctant to review the 
omwer to an issue mlating to the spportionment of dmagPs 

SUMMARY OF RECENT LAW. 



20 NEW ZEALAND LAW JOURNAL February 8, 1955 



February S, 19X NEW ZEALAND LAW JOURNAL iii 

FILE-FAST--“F%t” for weedy filina-and “Fa4t” for sewn 

C3.4 

I ARMSTRONG & SPRINGHALL LTD. 
Branches and Agents throughout New Zealand I 

I ADDING MACHINES * ACCOUNTING MACHINES l ADDRESSOGRAPH MACHINES 
. CALCULATING MACHlNES . DUPLICATORS AND SUPPLIES . FILING 
SYSTEMS . POSTAL FRANKING MACHINES * STEEL OFFICE FURNITURE * TIME 

RECORDERS . TYPEWRITERS AND SUPPLIES I 

I WeZiinglon, Auckland, Christchurch, Damdin, Whmgani, h’anilfon, New Plymouth, Wangami, 
Polmmm North, M~~terton, Nelson, Timaru, Znvmargill, Suva. I 
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THE NATIONAL BANK INDUSTRY and TRADE 
OF NEW ZEALAND LIMITED 

Esta blisbed- I 8 z 2 

f 
LEGAL ANNOUNCEMENTS. 

OT concltia from page k 

LEGAL PRINTING 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 
Young Solioitor seeks position with proapwk with e&&b- 

lished firm. Sound knowledge of ConveyamingmdE&& 
Work. Reply to :- 

“ OMEGA,” 
c/o P.O. Brn 472, WELLINGITON. 

COURT OF APPEAL AND PRIVY 
COUNCIL CASES. 

L. T. WATKINS LTD. 
Leiceater, Raimy& McCarthy, mnoume that they have ad- 
mitted to partnership 84 from 1st January. 1965,3fi. Cum 
Bmwam, Boocrt,LL.B,, who has been a member of their 

176. I86 Cuba St., Wellington. ataffforaomepeers. The practicewill oontinue to becarried 

TELEPHONE 55-123 (3 liner) 
on 88 formerly undar the name of LEICES~B, Raim~ & 

iUcC.m.~m, at the 88wa addresses. 



LAW JOURNAL 21 



HUSBAND AND WIFE. 
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Now Published. 364 Pages. 

TH.E CONCISE LAW OF TRUSTS, WILLS, 
LAND ADMINISTRATION 

1N NEW ZEALAND, 1~s. 

PHILIP NEVILL, LL.B. 

This book, w-ithout in any n&y aiming to take the place of the larger text booka, has been 
designed to present a concise summary of the principles which govern trusts and wills, and to give 
a complete explmat,ion of the dnt,ies, rights, powers and liabilities of persm8 entrusted with their 
administration. 

For the legal profemion, this work is v&able ita a book of first reference. 
proposit’ion in the text is supported by authority. 

Practically every 
Over 1,000 cmes are quoted, and an attempt 

has been made to notice eve,ry important English a,nd New Zea,land oane of recent ywus. The 
innumerable ata,tut,ory alt~eratmns of recent years, such as the Administration Act, 1952, the Property 
Law Act, 1952, the Law Reform (Testament,sry Promises) Act,, 1952, and numerous others, have 
necessitated muoh amendment of the earlier texts. This book incorporates all these changes. 

TABLE OF CONTENTS. 

Cash Price 45s., post free. 
--- 

Butterworth & Co. (Austraba) Ltd. 
(INCORPORATED IN GREAT BRITAIN) 

49-51 Ballance Street, 35 fiffh Street, 

C.P.O. Box 4’72, and at C.P.O. Box 424, 

Wellington. Auckland. 
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simplify 
overseas trade transactions 

Through its overseas Branches and Agents the Bank of New 
Zealand is fully and completely equipped to handle all classes 
of trade transactions for you, both import and export. Finance 
can be arranged by meant of Bank Letters of Credit which 

, give the maximum protection to both buyer and seller. 
Your enquiries are invited. Any B.N.Z. hlanager will gladly 
discuss these matters with you, coru?dentially, and without 
obligation 

BANK OF NEW ZEALAND 

For your own protection . . 
and in the intoresrs of your olients make eortsin thtlt your 
valuer is a 
REGISTERED VALUER 

4.x 
- 

WELLINGTON DIOCESAN 
SOCIAL SERVICE'BOARD 

Sm,rr*~s the support of 811 Men and Womer~ of CIoodwiU 
towards the work of the Board and the Sooietim affiliated 
to ‘he Board, mnmly :- 

All Saints Children’s Rome, Pahnerston North. 
Angliesn Boys Homes Society, Diooese 01 Wellington 

Trust Board 
Anglican Boys Horns, Lower Hutt . . 
Sedgley Home, Mastertan 

Church of England Men’s Sooiety-Hoopltal Vlsttatlon 
“ Flying Angel ” Mlssioos to Seamen, Wellington 
Girls Friendly Society Hostel, Wellington 
St. Barnabas Babies Home, Seatonn 
St. Mary’s Homes, I(aror1 
Wellington City Mission 

ALL DONATIONS AND ~BEQUESTS MOST 
GRATEFULLY RECEIVED, 

TAE HON. SECRETARY, 
010 P03i Mlice BOX 8% 

Low** mm. 
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THE LEGAL SYSTEM OF SCOTLAND. 
Same Notes. 

By W. E. LEIOESTER. 
-- 

While overwa in 1953, the divorce difficultiev con- 
fronting a petitioner with a domioil of origin in Scotland 
and a permanent home in t,he Malay Stat,es led me to 
confer w&h oounsel in Edinburgh. This conference 
took place in one of the cubicles off Parliament Hall, 
the meeting-place of advocates, solicitors, and their 
clients, where the Parliament of Scotla,nd sat from 1640 
until it ceased to exist on its union with England in 1707. 
Impressed by the majefitic beauty of this Hall with its 
rows of marble figures of great Scota, I decided to spend 
& short time inquiring into the legal system of w-hich it 
is the oentre. These notes are the result of my questions 
and of memoranda willingly and graciously furnished. 

I. THE COURT OB SESSION. 

The Court of Session is the supreme court, of Scotland 
and exercises jurisdiction in evew kind of civil case. 
It consisth of t,he Lord Preside&, t,he Lord Justice- 
Clerk, and twelve other Judges who are Lords of Council 
and Session, and bear, in the nature of their duties, a 
close resemblance to the puisne Judges of our Supreme 
Court. There are two branohes- 

(a) The Inner House or highest appellate tribmml of 
Sootland which functions 88 a Court of Appeal 
from the Outer House and from the inferior 

Courts. It is composed of eight judges. Its 
First Division is presided over by theLord President 
of the Court of Session who is the principal Judge 
of Scotland, while the second principal Judge, 
the Lord Justice-Clerk presides over its Second 
Division. As &general rule, four Judges sit in each 
Division and, contrary to our unsatihfact’ory 
practice, where t,here ia any equal division of 
opinion in either Division of the Inner Houee, 
c&se8 may be reheard by a specially-constituted 
Court consi&ing of five or aeven Judges or, where 
a case is of exceptional difficulty, of the full 
court. 

(b) The Outer Howe composed of six Judges known 
as Lords Ordinary who sit singly as Judges of 
first instance. They deal wit,h all manner of 
c&8%3, a8 do puisne Judges in this country ; but, 
in Scot,land, juries appear to be used mainly in 
actions for pereonal wrongs. On this appointment 
t,o judicial office, a member of the Faculty of 
Advowtes becomes a junior Lord Ordinarv of 
the Outer House, and, with seniority, he joins 
one or other of the Divisions of the Inner House. 

This ususlly sits at Edinburgh but it, goes on circuit 
to Glasgow, Aberdeen, Inverness, Dundee, and else. 
where, a,s occasion requires. It is t,he main Criminal 
Court of Scotland; and the Lord President of the 
Court of Session, when presiding over it, is called the 
Lord Jo&ice General of Scotland. The remaining 
thirteen members of the Court of Session are all members 
of it, and we styled Lord Commirsioners of Justiciary. 
In oases of difficulty or importance, three or more Judges 
may attend. Juries, like our own, are selected by ballot, 

but there we material differences : they consist of 
fifteen men and women ; their verdict can be that of a 
majority; and it is open to them to bring in a ii Not, 
Proven” verdict, if they cannot decide between 
“ Guilty ” and “ Not Guilty.” 

III. THE SHERIYr. COURT. 

There are ~iome sixty of these throughout Scotland 
presided over by salaried Sheriff-substitute8 who re- 
semble our Stipendiary Magistrate8 save that their 
jurisdiot,ion, although extending to all local types of 
oases except divorce, appears to be more limited than 
that which Magistra,tes exercise in New Ze&md. AY 
Courts of first, instance, they differ from our Magis- 
trates’ Courts in that a,n appeal lies from the Sheriff- 
substitute t,o t’he Sheriff, a Queen’s Counsel appointed 
for life by the Crown. Scotland has thirty-three counties 
grouped into twelve Nheriffdoms in which those of 
Lanarkshire and the Lothians have a full-time resident 
Sheriff, while the other ten Sheriffs usually reside in 
Edinburgh and are entitled to continue their practice 
at the Bar. In some matters, the Sheriff in required 
to hear cases at first instance, and he has also the power 
to require more important eases to come before him 
and a jury of fifteen. The solemn-sounding Proourator- 
Fiscal--a name redolent of the grandeur that wais 
Rome-conducts criminal cases for the Crown in each 
Sheriff’s Court,. It is fairly common for 8 Sheriff to be 
elevated to the Court of Session, but this promotion is 
not open in practice to a Sheriff-substitute unless he 
first returns to work at t’he Bar. Both in the civil and 
criminal jurisdiot,ion of the Sheriff Court, solicitom have 
audience and appear there more frequently than 
COUlIS%l. 

Minor crimes and statutory offenoes are dealt with 
in these Courts. 

JUDGES. 

Judges of the Court of Session are appointed exclu- 
sively from the ranks of advocates, and, by virtue of 
an Act of the Parliament of Scotland of 1532, become 
Senators of the College of Jo&ice. On the advice of 
Cabinet, they are appointed for life by the Queen. As 
has been said, & Sheriff is in line for promot~ion to t,he 
Bench, as is the Dean or Vice-Dean of the Faulty of 
Advocates ; but, t,o the highest offices, those of Lord 
President and Lord Justice-Clerk, Law Officers such as 
the Lord-Advocat6 and the Solicitor-General for 
Scotland (x-ho are illways Queen’s Counsel) are &ppointed 
direct,. 

The robes of the Judges vwy in the two Courts in 
which they exercise concurrent jurisdiction. In t,he 
Court of Session, they are arrayed in maroon robes with 
w&et oro‘088e8 on the facings, while in the High Court of 
Justicisry the robes are scarlet and t,he facings white. 
A subtle and economic distinction in the matter of dress 
is to be found between the robes of the Lord Justice- 
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General, who vea,rs ermine &wings and those of the 
Lord Just,ice-Clerk, who hss to be content with white 
facings pun&red with small square holee to represent 
ermine. The wig, save on ceremonia,l ocoasiow, is a 
short one in both Courts. To see B Lord Ordinary, 
impressively rising from his oh& in these striking robes 
and himself administering the o&h to the witness is to 
have oause to wonder whether tile truth ever fail8 to 
emerge triumphant in a Scottish Court, even in an 
affidavit, 

Witch a status equivslent to that of a barrister in 
Engkmd, an a,dvocat,e in Scotland is & member of t,he 
Faculty of Advocates, which has had upon its roll of 
membership Dr. Johnron’s famous biographer, a.~ well 
as Sir Walter S&t a,nd Robert, Louis Stevenson. The 
advocate has the right to appear in every court of 
Scotland, civil, criminal and ecclesiastical, and has, 
in addition, the right of audience hefore t,he House of 
Lords and the Privy Council. It is considered that the 
necessity for the advow& to be. aa it nere, a mental 
jack-of-all-trades t,ends to nmke him more worldly and 
humax tlmn his more specialized English corrnterpirrt : 
if this is 80, & like claim could he nrsde for the KTFM 
Zealand barrister wit,11 his ever-widening sphere of 
common-law and quasi-judicial work. 

In the Court of Session itself, the Lord Advocate as 
the principal la,w officer of the Crown is eut,it,led to a 
seat wibhin the Bar on the right rjide of the clerk’s t,able : 
the Dean of Faculty ha,8 his seat in the cent,re of t,he 
Bar md omnes next, in t,he order of precedence ; third 
ranking goes to the Solicitor-General, who i? also within 
the Bar, and on the left side of the clerk’s table. In 
the outer Bar all ot,her Queen’s Counsel a,nd junior 
counsel are t,o be found, and there are a,lt,ogether about, 
a hundred advo<:at,es in actual p,ract,ice. Xo woma~n 
has ais yet attained t,ho ra,nk of Q,ueen’s Counwl. 

In thir countxJr, tbe young law student, who has 
passed his exammiutions file8 his notice and in due 
course prevails upon some 8euior pwctit~ioner to move 
for hire admi,ion. The greatest, hazard he encountem 
is a round of drinks on or shortly aft,er the day he 
recei-as his practising crrtifica,tes. The young intmnt 
in Rcot,land, however, moat not, only prepare a Latin 
t~hesis, but also defend it t,o the sat,iBfaction of the 
majority of the members of Faculty prewnt at, n public 
examiuat~ion at, which the thesis iii impugned. Once 
admitted, he is formally introduced t,o the Lord Presi- 
dent, and iu required by it,atnte to pay contribut’ionn to 
the Bdvocates’ Widow? ‘Fund, whiah provides annnities 
bo widows of deceased rncmbera of J!‘aculty. 

Solicitors are not’ ent,itled t,o plead in the Court of 
Session or in the High Court of Justiciary. They do 
not concern themselves in general wit.h the drawing and 
set~tlement of proceedings or t,he conduct of litigation ; 
but their inter&s are fostered by various so&tie8 
which provide law-libraries snd other privileges. One 
of the finest, librarien in Hcot.Jand, standing a few yards 
from the bmy intersect,ion in Edinburgh of the Royal 
Mile and the George IV Bridge, i8 nornmlly open to mem- 
hem of Writer8 of the Signet only ; but scholars, on a 
member’s recommendation, ore permitt,ed to browse 
among it,s 160,000 books. Entitled a8 of right to be 
not~aries public, Holicitors aft.er five yeam in practice 
are eligible to become Sheriff-substitutes. 
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DEGRlK3S. 

The degree of LL.0. in Root,land is lmrelv honorw~ 
and that, of LLM. is unknown. The intrant”must sh& 
the prescribed attsinmrnt in General Scholarship and 
Law. He is deemed duly qualified in General Rcholar- 
ship ifhe holds the degree of Xaster of Arta of a Scott&h 
Universitv or dhat, of Baohelor of Arts of an English 
University. All four Scottish Universities (Aberdeen2 
Edinburgh, St. Andrew, and Glasgow) confer the 
Bachelor of Law (B.L.) degree. Pro%-ided it includes 
t’he prescribed subjects, the degree of Bachelor of Law 
is a sufficient qualification in law. The only higher 
degree obtaimable by examination ie that of Ph.D. in 
LaW. Although solicitors often graduate both in 
General Scholarship and Lam, many content them- 
selves with the qualifioation in Law alone, which 
enables them to enrol provided they haor served an 
apprenticeship with a legal firm 

The official Law Report8 are the Session Casts, 
which belong t,o tho F’acolt; of Advocates a,nd oontain 
report’s of case8 decided in the House of Lords on 
appeal from lccot,Iand and in the Court ofSession and the 
High Court of Juriticiary. 

$PPEkLLY, 

There is no appeal ta the Privy Council, but,, when 
case8 go on sppe&I from either of the Divisions of t,he 
Inner Howe to t’he House of Lords, there is &rays 
one, and tiometimes two, Scott,ifih membere of the 
Judicia,l Committee of t,hat t,ribunal who sit to hear the 
appeal. The Court of Criminal Appeal. consisting 
ufiua!ly of three or more Lords Commissioners of 
Just,acmry-, sit,s in Edinburgh to hear appeals against 
conviction or wnt’ence of the High Court of Justicisry. 
There is no further right, of appeal in crimirml matters, 
either to the House of Lords or the Privy Council. 

The main chaaoteristic of the Scott&h system is the 
avoidance of the espenaive English clement of specializa. 
tion and the emphasis upon a, simplicity of procednrc 
and a consi&ncy of met,hod t’bat, arc readily under- 
stood. Tho legal profer8ion ir, strongly opposed t,o a,ny 
attempt on the pwt, of bureaucretn t,o divpeuve with the 
rule of law. Private prosecutions aire not, permitted, 
and Department,e of the Crown cannot ilisue proceedings 
wit,hout the approval of the legal offiaers of the Crown 
Department given after independent inquiry and report. 
In the case of serious crime, these inquiries usuallv 
made bv the Procurator-Fisoa,l with the assistance if 
the p&e are not, published. Tho aocused it; given a 
list, of Crowo wit,neuses and of exhibits intended t,o be 
used agaiwt him. There is no publicity concerning the 
evidence before t,ho trial, and no opening address at the 
trial. The jury learns of the strength or the weakness 
of the Crown case when the witnesnas testify, and not 
until then ; and corrnsel rnnko their addresses after the 
evidence is heard. WhThatever this procedure lacks i11 
sen&ionalism, it, more tha,n achieve8 in fairness ; and 
it dispels that prejudice which at times has, in t’hiv 
Dominion a~ well a~ in England, been a blot on our 
administration of justice. 

The Cow& of Scotland, with their fusion of law and 
equity, endeavonr t’o apply the principles of justice 
with dignity a,nd cornmoo sense, and the result has 
been the creation of a proud and enviable tradition. 
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CARRIERS: THE LAW OF COMMON CARRIAGE IN 
NEW ZEALAND. 

By D. P. O’Co~xetr,, LL.M. (N.Z.), Ph.D. (Cant,ab.) 
--- 

T. CARRIAGE OF Goons. 

The Carriers Act, 1948, represented an attempt to 
reconcile the concept of oommon carriage with the 
circumstances of New Z&and’s modern eoonomio 
development. The attempt wa,s a,t the best a half- 
hearted one, and the net result is that, an already 
anomalous branch of the law has been rendered even 
more unsatisfactory and confused than it was before. 
The Act ha,s not yet been interpreted, and, until it is, 
its effect must necessarily be controversial. The 
purpose of t,his article is to invest,igate the origins of the 
la,w of common carriage, discuss its development, and 
awess it8 operat,ion as modified by the Act. 

The common carrier is an intruder in our law. He 
entered it uninvited, and ahno& by awident. Along 
with hiR fellow-intruder, t,he innkeeper: he is absolutely 
responsible for the safety of goods entrusted to him, 
and to t,his extent he oocupies a quite exceptional 
position in the common law scheme of liability. It has 
traditionally been supposed that the liabilit,y of B com- 
mon carrier is merely a survival of a, liability which, 
it is assumed, attached in the early common la,w t,o all 
baileefi of goods. Both Holmes (in The Common Law 
(Lecture V)) and Holdsworth (in 8 History of English 
Law, 462) assert tha,t during t,he seventeenth century 
the ordinary bailee was relieved of absolute liability 
by the development of the concept, of negligence, while 
t,he common cwrier retained t,his liability because of 
his public office. This theory has not escaped serious 
criticism.’ It ii: doubtful if the oommon law ever 
formulated a,ny concept of absolute liability. A bailor 
could enforce his right,s agaia?t & bailee by invoking 
any one of three separate actiona. 
first &we, call t,he bailee to account. 

He could, in the 
The latt,er could. 

how&r, set up a plea that he ha.d been robbed: (1367) how&r, set up a plea that he ha.d been robbed: (1367) 
Y.B. 41 E. 3,33, (1478) Y, Y.B. 41 E. 3, 33, (1478) Y.B. 2 R. 3, 14 ; r”ere Y. Smith 
(16611 1 vent,. 121 (1661) 1 Vent,. 121 ; X6 E.R,. 83. The second action was 
ihat of detinue, bl that of detinue, but this lay only for loss of goods and 
not for damage t,o them.2 not for damage t,o them.2 If liability was ever absolute, 
therefore, it, must have arisen therefore, it, must have arisen under the third action, 
that, of trespass on the c&s~.~ 
tion of Holmes is co&over&l. 

Even here the proposi- 
As the ation on the 

c&x developed, it came to have annexed to it the con- 
cept of negligence.” If a bailor vere to succeed he had 

to prove either negligence on the part of the b&e or 
t,haO the bailee had “ assumed ” home special duty. 
Southcote’s Case, (1601) 4 Co. R’ip. 8% ; 76 E.R. 1061, 
w&8 the last in which an a&ion wa,s granted to a bailor 
in the apparent sbsence of negligence on the part of the 
bailee : (It is not any plea in detinue to say he wa* 
robbed by one such ; for he hath his remedy over by 
trespass.“) In ~‘%awu v. Hide, (1628) Palm. 548 ; 
81 E.R. 1214, a bailer, who had been robbed of goods 
without fault of his oan, W&R discharged in an a&on 
brought by the bailor. 

The absolute liability of t’he common carrier muat, 
t,herefore, be explained on home basis other than that 
of mere bailment. The correct, view seems to be that 
in the seventeenth century the oarrier wa8 considered 
to have “ assumed ” a strict’ liability to take care a,s 
part of hi6 “ coInnmn ” or public occupation : Lane 
v. Cotton, (1701) 12 Mod. 472 ; 88 E.R. 1458. It seems 
that from t’he earliest times viotua~llers, taverners, inn. 
keepers, smiths, t,ailors and carriers were deemed to 
have undertaken 80 to perform their functions aa to 
avoid losses due to unskilfidness or lack of attention 
to business. Fitzherbert says that “ if a smith prick 
my~ horse with a nail, I shall have my wtion on the 
case against him without any warranty by & smith to 
do it well ; for it ir the duty of every &if&x to exer- 
oise his art rightly and truly as he ought ” : Fitz. Nat.. 
Brew., 94d. It is clear that liability was not unquali- 
fied, and was generally imputed to a t,radesnmn in such 
oau8es by reason of bad workmanship or failure to 
fulfil B duty of care. This duty aas probably a stringent 
one, and it is interesting t,o see the duty of victuallers 
resurrected in Donoghue v. S/menson, 119321 A.C. 562. 

There is no record of an action SC on the custom of 
the realm ” in respect of carriers before the sixteenth 
century. In fact, the earliest mention of car&m is 
in DoT)octor and Student in 1518, where it is said that 
” if a oommon carrier go by the waya that be dangerous 
for robbing, or drive by night, or in &her inconvenient 
time, and be robbed, or if he overcharge a horse whereby 
it falleth into the mater, or otherwise, so t,hat the stuff 
is hurt or impaired, t’hat he may stand charges for his 
misdeamour” : Vol. 2. c. 38. There is no assertion 
of absolute liability h&e,6 nor w&s there in Dhe case 
of Mars v. 9/w, (1672) 2 Keb. 866; 3 Keb. 72, 112, 
136; 84 E.R,. 548,601,624,638, when t,he Court “ agreed 
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Insurance a& 

LLOYD’S 
* /NSlJRANCE to-day is a highly technical business and there are many special 

Lloyd’s Policies designed to meet modern conditions and requirements. 
It is the business of the Professional Insurance Broker to place his know- 
ledge and experience at the service of his client, and his duty is to act as his 
client’s personal agent to secure for him the best coverage and security at 
the lowest market rates. 

* LUMLEY’S OF LLOYD’S is a world-wide organization through whom, i,nter 
&a, the advantages of insuring under Lloyd’s Policies at Lloyd’s rates may 
be obtained. As Professional Insurance Brokers in touch with the biggest 
and most competitive insurance market in the world, Lumley’s offer the 
most complete and satisfactory insurance service available in New Zealand. 

* If you require the best insurance advice-consult . 

EDWARD LUMLEY & SONS (N.Z.) LIMITED 
Head Office: WELLINGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

Box 6025, Te Aro, Wellington 

18 BRANCHES 

THROUGHOUT THE DOM I N/ON 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

I’be attention oj Solfcitcrs, aa Ezecutmp and Aduieaa, ia dire&d to the d&w of the in&tiiane in this &me: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

-- IN *Em HOMES OF THE 
There are 22,000 Boy Scouts in New 

Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
nes8, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen ASSOCIATIONS 
snd Country, thoughtfulness for others. There is no better way for people 

It teaches them services useful to the to perpetuate their memory than by 
publio, handicrafts useful to themselves, and helping Orphaned Children. 
promote8 their phyeical, mental and spiritual 
development, and builds up strong, good f500 endows a Cot 
chernctar. in perpetuity. 

Solicitors we invited to ooawmio THIS 
UNDENC~~ATIONA~ Assoc~a~rolv to clients. Official Designation : 

A recent decision confirms the Asnociation 
&B a Legal Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

Officid Designalion : 
TRUST BOARD 

The Boy Scouts Aswclatioa (New Zealand 
AUCXLAXD, WELLINGTON, C?IRIsToHoacH, 

Branch) Incorporated, 
T~amu, DU~?EDLN, INVERCARO~. 

P.O. Bon 1642. 
WelIlngton, Cl. 

Each Ass&&m admdn&ers its own Funds. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 

61 DIXON STREET. WELLINGTON, 
P4.r i%.l.“d. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 

“I GIVE AND BEQUEAVE to the NEW 

way of health and happineaa to delioate and 
ZEALAND RED CROSS SOCIETY (Incror- 

understandard children. Many thoussnde of pclrate.6) for :- 

young New Zealanders have already benefited The General Purposes of the So&@, 
by B stay in theae Cwnpa which are under the sum of E.. . . . . . . . . (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for whiah the receipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 

legal profession in advising olientg to assist other Dominion Officer shall be a good 
by means of Legacies and Donstione this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N-2. FEDERATION OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Goss 

PEwaTE Baa, 
series humanity irrespective of class, colour or 

WELLmQTON. creed. 

CLIPh‘T ‘. Then. I Wish Lo *nalodc to mr PPLIL .1eplacli for The Bm9b rmd Rmlgn BIbk BodetY.‘.” 

MAKING 
solIomo~ : .. Pld’l aI) ercdlent IdBII. The Bible Balety bu at least fml cha*tertscica Of m ,&al beqoa‘.” CUEIIT: “Wys11, wh*‘ PIG they 7” 80UmR: .. It% D”llxm 18 ddnltc srd nrhan8lng--to dnol~te mr BEr! t”,eI w,tswJt &her tlote or mmment. 

A 
Ite record *s unadwdoes 1” haDtIm LO 1801 it has dirtrib”tD vie, 68% mwon vohmea. Its mope b tt far-reaeMnF-*t troa&Yita the word Of lx.3 *n 760 lanslMsr8 If.3 sot1vitlea cm never bl, awrllnooa- man will .IIvm need the Ewe.” 

WILL 
CIIBXT ;~$;~;r. my viewa *netiY. The SC&B dUervCI . *o~~ci~, ,sjac*, ID *&won to Cm’. TOghI 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 980, wmngton, 0.i. 
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nor the owners neither wit,hout special und&aking.” 
Neelinence. a,llied with a,n undertakiw to keev goods 
liaf:, Gee,; then to have been t,he b&s of a ~o&on 
oarrier’s liability down to the eighteenth century : 
Holmes, op. cit., 200. The case that deflected the law 
of carria,ge was C0ggs v. j3ernn:r& (1703) 2 Ld. R,aym. 
909; 92 E.R. 107; 1 Sm. L.C. 12bh Xd. 191, 203. 
This wa a case of action hmught a,gainst a gratuitoun 
carrier, and the discussion on t,he liability of oommon 
carriers wae t.herefore oh&r. The majority of the Court 
decided on the strict fact,a, but Lord Holt permitted 
him&f the indulgence of a discourse on the entire law 
of bailment. The ordinary bailee, he stated, vas 
liable only for negligence. The common carrier, how 
ever, he considered to be in a, different position : 

j* The lew chargrs t,klia person t~b,,l entmsted t4 carry goad* 
against sit events but act* of God td of the memies of t,bn 
King. and this is a politic evt,IEhlixhment cont.rived by the 
polioy of the tmv for the safety of all pernam that t,hey may 
be safe in the way, of dealing ; fur else ttlrae carrier* migtx 
have a,, opport,mty of undoing ntt pemana that hsd my 
dealings vipitt, them by combining whb tt,irms, CCC., nna yet 
doing it in such aa clandestine mmmer a1 would not, bo possible 
to be dimmered.” 

There ma,y be aomrthing in t,he nuggestion t,hat the 
absolute liability of a common carrier was imposed 
by the Courts beoanse of a habit,, more or less preralent, 
of carriers arranging with highwaymen to have 
themselves robbed of their goods, and share in the spoils. 
Lord Halt’s statement would seem to subst,antiate this 
conclusion. His view of the lawl however, wail not 
upheld in a Court for over half a century : Beak, ez cit. 
As late as 1771, Buller, in his X1-G Prim, a,t p. 69, eeems 
to a,ssume that negligence must, be proved against a 
carrier before he could be held liable. The real change 
in the law came only with Porward v. Piltard, (1785) 
1 Term Rep. 27; 99 E.R,. 953. In t,his case the plaintiff 
sued a carrier for loss of goods occasioned by a fire 
which occurred independently of any default on the part 
of the carrier. The issue wa,s thns squarely put : was 
the owrier a,bsolutely liable ? Counsel for the plaintiff 
relied on the language of Lord Holt, while the defendant 
pleaded- that, no damages could be granted unless negli- 
genoe wa,s proved. Lord Mansfield held for the plaintiff, 
and laid down the liability of a carrier in terms that 
have clung to the imtitution to the present time. “ A 
carrier,” he said, “is in t,hc nature of an innurer.” 
This lia,bility w\‘~Y sadd to be imposed by “ cust,om of 
the realm,” and to be independent, of contract bet,ween 
the carrier and the owner of the goods. 

Ho the common carrier assumed his present position 
in our oommon law” ; and he did so, if the above nnalysis 
is correct, quite fortuitoxly. His liability, as Professor 
Be& puts it, is due to “ an’ignorant extension of a, much 
narrower earlier Iiabilit,y ” (lot. cit., 192). Common 
oarriem naturally sought to evade thie heavy burden 
thrust upon them, and the law reports after 1785 are 
replete with rwes in which carriers sought to escape 
judgment by proving tha,t they had erected notices 
on their premises negativing or reetrieting liability.’ 
In some of t,hese caise~ the notices were held to be 
sufficient, while in others considerable argument’ w&8 
directed to the queet,ion whether or not the owner 
of goods had had the notice directed to his attention 
80 as to make its terms part of the contract of carriage. 

All these eases were very unsatisfactory and it nafi 
clearly undesirsble that’ carriers should be able to 
emancipate themselves, not only from absolute lia. 
bilitg, but also from gross negligence, merely by affixing 
B not,ice to their warehouses or shops. 

The Legialnture novas acoordi?gly compelled to inter- 
vene to put a stop to a pract,w that, WBY apparently 
becoming widespread. In 1830 t.he first’ Carriers Act, 
1830 (11 Gee. 4 $ 1 Will. 4, c. 68) wa? passed, which 
is the ancestor of our Carriers Aot, 1948. It, ww en. 
aoted bhat a, “ common carrier annot by public notice 
or declamtion limit or anywise affect hie liability at, 
common law for a,ny articles or goods carried by bim ” : 
s. 4. The right of axoh a carrier to make a ” fipecial 
contract ” of carriage was, however expressly reserved : 
8. 6. It’ wa.s felt, nevertheless, tha,t if & carrier nw to 
be invested with the character of an insurer he should 
enjoy some prot,ection in reepect of valuable goods 
wrapped in small pzucels. A carrier who filled his wagon 
with every kind of merchandise could not be expected 
t,o know that one of his packages contained Venet,ian 
glass. Unless the character of the goods w&s directed 
to his attention it was a real imposition to hold him 
absolutely responsible for their safe cwriage. The 
Act,, t,herefore, sought to limit liabilit,y in respect of cer- 
tain classes of goods, and it did so, 88 w&3 stat,ed in the 
preamble, to protect carriers ” from great risk which 
they ran under common law in carrying pwoels eon- 
tammg wticles of great, v&e in a small compass.” 

A receipt had to be obtained for the goods covered 
by the Act. These were roughly as follows : valuable 
documents, money, furs, glass, jewellery, lace, paintings, 
plate, silks, watches and other items of similar clase, : s. 1. 

The Act w&s ba,dly drafted and not conspicuously 
successful in atta,ining its primary purpow. After & 
oert,sin amount of confusion in its interpretation, the 
Courts proceeded from 1832 onwards t,o support the 
view that a common carrier could still limit his lia- 
bility hy notice, provided the notice had been brought 
to the attention of the owner of goods, and could be 
imported int,o t,he contract of carriage : see the advice 
tendered to the House of Lords by Lord Blackburn in 
Peek v. North Staffo&hire Railway Co., (1863) 32 
L.J.Q.B. 241, 269; and see, also, the review of the 
&x&ion by Sorutton, L.J., in Great Northem Railway 
co. IT. L.&P. !ik?Mp& and &p&Ory Ltd., [i922] 
2 K.B. 742; i5’arendale Y. G.E.R., (1869) L.R. 4 Q.B. 
244. During this period t,he railway was revolutiGn- 
izing the whole system of inland transport, & develop- 
ment which the Legislabure, in speaking in 1830 of 
” mail contractors aad st,age coach%,” had clearly not, 
envisaged. It, became the universa,l practice of rail- 
ways to attach to hills of affreightment notices limiting 
or even completely negativing responsibility for loss or 
damage occasioned by negligence or otherwb+xS Further 
legislation was clearly necessary, and acting upon a 
suggestion of the learned Judge in C’arr P. Lancashire 
--- 

8 Hughes, “The evolution of the Liability of the Carrier 
in Modern Hdwny Law.” in 47 Law Qtcorkd?/ &view, 22% 
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and Yerkehire Railway Co., ((1852) 1 Exch. 707; 155 
E.R. 1133): the Legislature in 3854 (17 & 18 Vi& C. 31) 
enacted the R,ailway and Canal Traffic Act, 1554 (G.B.), 
s. 7 of which pwported t,o provide for judicial review of 
such limitation of IiabiMy. ” This extraordinary sec- 
tion “, as it has been desoribed,Dwas scaroely on t,he st,&tute 
book before it incurred criticism from the Bench,‘o 
yet in substantially the fame form it is reproduced in 
the New Zealand Act, of 1948. 

The section confirmed t,he common-law liability of 
* railway oompany for “neglect or default in the re- 
wiving, forwarding or delivery of goods, noWith- 
standing a,ny notice ur condition ta the contrary.” To 
this general assertion that a railway company cannot 
negative its liability by notice or condition, several 
complicated proviwx were a,ppended, the purport of 
which is as follows : Nothing was to be “ const,rued to 
prevent, a company from m&ing such conditions with 
respect to the carriage of goods as shall be adjudged 
by the Court before whom t,he mat,ter id tried to be 
just and reasonable.” The effect of t,hi,? proviso 
w&s to qualify the first part of the e&ion. A oom- 
pany could exclude or limit, its liability by oont’ract, 
provided the conditions of the con&& were held by t,he 
Court to be “just, and reasonable.” A second proviso, 
however, limited loss of or injury t,o cert,ain animals 
to a figure named in the section “ unless a declaration 
of higher value and a payment, of a premium on the 
exces8 vdue has been made.” The final proviso, 
appended to the section quite inconsequentia,lly, pr‘e- 
scribed that “ no special contraot between the compa,ny 
and any other parties respect,ing the ca,rria,ge of goods 
shall be binding unless t,he same be signed by the pa,rt,y 
or the person delivering the goods for carriage.” 

It WAR not long before the section afforded problems 
of interpret,ation; but, as these are referable to the 
similar sections in our Carriers Act, 1948, a discussion 
of them may be postponed. 

In 1866, the New Zealand Legislature adopted s. 7 
of the English Act of 1854 ; but, instead of limiting its 
opemtion t,o railway and cana,1 companies, it was ex- 
tended t,o all omnmcm carriers by land OP by sea in or 
around New Zeala,nd : Carriers Act, 1866, 552, 3. 
The net. result’ has been that, while a road carrier in 
England ha remained with his common law liability 
modified only by the Act of 1830 : (Sutton and Co. Y. 
Ciceri rind co., (1890) 15 App. Gas. 144 ; Price Y. 
Union Iighternge Co., [1904] 1 K.B. 412), any carrier 

in View Zealand has been since 1866, restricted in his 
competence to make special contra& by the provisions 
relating to judicial review. The 1866 Act, wu, with & 
few minor modifications of language, and a division 
into several seotions, reproduced in the Mercantile Law 
Act, 1880, ss. 25.28. It assumed virtually the sane 
form w. the corresponding prwisions in the Carriera 

0 Hughes, tot. cit., p, 249. 

Act, 1948. Finally, the Mercantile Law Act’, 1908, 
in ss. 17.20, re-enacted the relevant sections of the 
1880 Act. 

The oommo~ law liability of a carrier wa8 not abro. 
gated by the Act but only circumscribed. The effect 
and object of the enactment,, it was stat,ed in lllarsden 
v. We.s@mrt Cd Co., Ltd., (1910) 29 N.Z.L.R. 787) 
wa.8 “ only to prevent, a common carrier from oontraoting 
himself, in respect of losses ocoasioned by his neglect 
or default, out of his common law liability for by notice 
or otherwise” (i&& 789). The statement that a 
c~mnmn oarrier shall be liable for his neglect or de. 
fault, was merely a oonfirmetion of his omnnwn law 
liability for negligence, and in no way affeoted his lia. 
bilit’y as an insurer : see also Andrew Lees, Ltd. Y. 
Rrlghtling, [1921] N.Z.L.R,. 144, 149, per Herdman, J. 
It was also held in a much earlier case on the 1866 Act 
that the Act of 1830 was in operation in New Zealand, 
a,nd had not been modified by the subsequent legis. 
lation: Rolleston v. Fuhrmm, (1873) 1 N.Z. Jur. 68, 
followed by Herdman, J., in B?uErcu Lees, Ltd. Y. 
Brightllng, [1921] N.Z.L.R,. 144 ; Rees v. Mangin, 
(1944) 34 M.C.R. 34. In this case it was held t,hat 
“ ailk ” wiithin the definition of the Act of 1830 in- 
cluded silk st,ookings and obher silk garments. In S.&S. 
Xotors, Ltd. v. Foxton Borough and Metro- Goldwyn. 
Nqp (N.2.) Ltd., [1932] N.Z.L.R. 1159 ; it wa,s held 
that film was not a ” pi&we ” within t,he Act: 

The legal position of a ~mnmon carrier in New Zealand 
before the Carriers Act, 1948, might therefore be de. 
scribed in very general t,erms aa follows :- 

A oommon carrier wits subject, in the first place to 
the dut’y of care that is enoumbent upon any member 
of the public. Ciability for negligence might, however, 
aa Lord W&bury put, It in Peek v. Xorth Staf’ordphire 
Railway Co., (1863) 32 L.J. 1 Q.B. 241), “belimited by 
such conditions as the Court or Judge may determine 
to be just and reasonable, but, with t,his proviso that 
any such condition so limiting the liability of the oom- 
pany shall be embodied in a special contract in writing 
between t,he oornpany and the owner or peraon deliver- 
ing t,he goods to t’he company, and which oont,ract or 
writing shall be signed by such owner or person ? ” 
(ibid., 269). In the second place, the carrier was an 
insurer of the goods curied. AS the power of judicial 
review appears to have been limited only to contracts 
excluding negligence, it would teem that t’he carrier 
might enter into a, special contract totally excluding 
his liability as an insurer, provided that such special 
oont,ract W&Y written and signed. Aput from limitation 
of liability by contract, a carrier was not liable to an 
amount beyond SIO in respect of loss of or damage to 
the art,ioles specified in s. 1 of the Carriers Bet, 1830, 
unless the full value of such articles had been declared 
and a receipt obtained. Nor, under the provisions of the 
1908 Act, was he liable for loss or m injury to any 
horse beyond the amount of S.50, to cattle beyond Sl.5, 
and to sheep and pigs beyond S2, unless there had been 
both a declaration of value and a payment of an addi- 
tional premium : s. 20. 

(To be continued.) 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

Thd Iwwiow, cx?eiw&, and &dWd(onOl TlVSlr *cl4 1W.s.) 
j, OUR ACTIVITIES: 

P,Ualll: 
TBE mm Rav. B. a. OWEN, D.1,. (I) Resident Hostelsfor Girlsand a Transient 

Primate aId Arohbiillop Of 
New zea,e?Ld. 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs. 
Headquarters and Trhitig College: 
90 Richmond Road, Auckland, W.1. 

and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
ACTIVITIES. appreciation of the joys of friendship and 

hmh Evangelists traimd. 
Nelfsso Work in Military and 

Mikm Sisters snd Evangel- service. 
ists provided. 

Mifistry of Works Camps. Parochial iXis&ns conducted 
‘P$~re~~$!.!~~~ and QZ$$S& Social Worken pro- 

* OUR AIM as an International Fellowship 
Is to foster the Christian attitude to all 

teligious Instruction given 
in Schools. 

Wark ~~ong the ~I~ri, aspects of life. 

hrah Literature printed Prim Work. 
and distributed. Orphaneges staffed * OUR NEEDS: 

;EGAC,ES for Special or Generel Purposes may be safely 
entrusaed to- 

Our present building is so inadequate as 

THE CHURCH ARMY. 
to hamper the development of our work. 

WE NEED L9,OOO before the proposed 
‘ORH OF BEQUEST. 

A worthy bequest for 

YOUTH WORK. . . 

THE 

Y.M.C.A. 
Founded in 1883-the first Youth Movement founded. 

Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 

O-12 in the Juntors-The Lite Boys. 
12-B in the Senior-The Boys’ Brigade. 

A character building movement. 



A WORTHY WORK TO FURTHER BY BEQUEST 

THE NEW ZEALAND FEDERATION OF TUBERCULOSlS ASSNS. (INC.) 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 19,000 beds yearly for merohmt and 
naval seamen, ~whose duties csrry them around the 
seven seaa in the service of commeroe, passenger 
travel, and defence. 

Philanthropic people me invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fuad 

0 Samaritan Fund 
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A LAND TRANSFER MORTGAGE. 

Some Special Features. 

Section 100 of the Land Transfer Sot’, 1952, pro- 
vides that 8. mortgage under the Land l&tnsfer Act 
shall take effect a,s securit~g, but shall not operate as a, 
hzmfer of the estate or interest chwged. It t,hua, 
in t,heory at any rate, differs fundamentally from B 
mortgsge under the general law (for example, a mortgage 
under the Mining Act), which acts a~ a t~ranefer of the 
legal estate or interest’ mortgaged or‘ whatwer estate 
01‘ interest in the Iad the mortgagor may own. 

The late Mr. Just,ice Adams very nea,tly applied this 
principle in the ease of Gallaghw Y. Thomson. and Allen, 
[I9281 G.L.R. 373, which must have produced much 
dry and t,echnical and very difficult, argument,. His 
Honour, at’ the beginning of his judgment, said :- 

A considershle part of the srgument in 6his osie ww 
directed t,o t,he question whether the first, proviso in cleuso 21 
of the lease is 8 covenant, the obligation of which runs with 
the reversion and so falls npn the resigns ; I have reached R 
conclmion T?hioh renders it unnecessary for mo to enter npon 
an inqdry which might ohcure the real iswes in the case. 

It was. in the following paragraph tha,t His Honour 
applied dhis principle with his charact,erist,ic conciseness 
and sound knowledge of conveyancing. In reading 
t,his passage, one ahould remember t,hst His Honour 
w&s referring t,o the relevant’ sections in t,he Land 
Transfer Act, 1915, and not, to those in the Land 
Transfer Act,, 1962 : 

EFFECT UNDE& TRE LAND TRANSPER L~CCT OF A 
imxw”ACE BY ONE JOINT TENANT. 

One noteworthy conseqnewe of this principle is that 
a mortgage of land under the Land Transfer Act. by 
one of two or more joint tenants, does not break or cause 
& severance of t,he joint tenancy. Therefore, i,f t,he 
joint tenant who has mortgaged dies before the other 
joint tenant or tenants: the land willvest in the surviving 
joint tenant “1‘ tenants free of the mortgage. It is for 
t.his reason that the conveyancer should never advise 
a mortgage by one joint tenant as an a,dequate security. 

If, however, the joint tenant who has mortgaged, 
i8 the ultimate survivor, then t,he mortgage becomes 

an effective security a,gainst the w&le estat,e. But 
where one joint tenant mortgages to a stranger and 
subsequently transfers his estate or interest’ in the land 
t.o the “thegjoint tewnt,, the t,ransferee is bound by the 
morbgage, whether or not he survives the transferor ; 
this is because he claims under t,he transfer a,nd not 
by survivorship. 

At common law an encumbrance ore&d by a joint 
tenant, (such as 8. rent charge or profit a prendre) which 
does not pass the estate or interest in the land itself, 
iu not binding “II the surviving joint t,enant, the applic- 
able maxim being jus nccrescendi praefetiur meribw : 
Lord Abwyamnny’s Case, (1607) 6 Co. Rep. 78b ; 77 E.R. 
373. This rule of the common law, it is submiMed, 
applies t,o a Land Transfer mortgage. 

Excepting homes settled under the Joint Family 
Homes Act, 1950, a,nd ” No-survivorship ” titles, 
there is nothing to prevent one joint tenant from 
mortgaging t,o the other. If the mortga,g”r pre- 
deceases bhe mortga,gee, the matter is simple because 
the mortgagee takes the whole title and the mortgage 
of the interest would merge in the fee simple, but, if 
on the obher hand, bhe mortgagee predeceraed the 
mortgagor, then it would appear that, although the 
mortgagor would t,ake the whole Me, he would take it 
subject to the mortgage, which would t,hen be the pro. 
perty of the legal represent’etive of the deceased 
mortgagee. 

It perhaps remains to be pointed out that, if R mort- 
gagee of the estate or interest of a joint tenant exercises 
his power of sale, t,he joint tenancy becomes severed : 
the interest of the joint tenant which is mortgaged, is 
t,ransferred to the purchaser by the mortgagee or the 
Registrar of the Supreme Court &s the rase may be, 
and “11 the registration of that transfer the joint, tenancy 
is effectually broken. 

Another no&worthy f&are of the Land Transfer 
Act, 1952, is the very wide definition of mortgage. 
It may be used t,o seoure payment of an antecedent 
debt a~ well as the repayment of a contemporaneous 
loan : it may be used t,o secure the repayment of future 
advances, or payment or satisfaction of any future 
debt or unascertajned debt or liability, contingent or 
ot~herwise. It ma+ also be used to secure payment to 
any person or persons by yearly or periodical p&y- 
m&s “I‘ otherwise of any annuity, rentcha,rge, or 8un1 
of money other than a debt. Thus it, includes & rent- 
oharge, or R charge t,o include an annuity of other 
periodic&l sum which under the general law is not in 
bhe form of a conveya~nce with a proviso for redemption 
but in t,he form of & charge. $s the late Mr. Gwdall 
pointed out : if The Land Transfer Act in providing 
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the memorandum of encumbrance &8 an instrument 
to 8ecure payment of a sum of money, annuity orrent- 
charge, has virtually made it a species of mortgage ” : 
Goodall’s Cmmeyancinq in Sew Zeahd, 2nd Ed. p. 452. 

As pointed out by Good& (op. cit.) at p. 451, the 
st,atutory form of memorandum of encumbrance pro- 
vided by Form D in the Second Schedule to the Land 
Transfer Act, 1952, is no doubt intended to be the 
Land Transfer or modern counterpart of t,he deed 
crwting inter V&Y an annuity charged upon land or a, 
rentcharge. It, is also a convenient form of security 
for periodical payments for the purposes of maintenance 
pursuant to a family arrangement, or yet again on 
divorce or separat,ion bet,ween husband and wife. It 
may also be used to secure a sum of money, and (as 
pointed out in (1950) 26 NEW ZEALAND LAAW JOUEN.&L, 
171) to secure perfornmnce of & personal covenan*, 01‘ 
a positive covenant, or a restrictive covenant in gross. 
(Restrictive covenants appurtenant to land may now 
be noted against t,he Land Transfer R,egister by virtue 
of 8. 126 of the Property Law Act, 1952, if the servient 
tenement, is under t,he Land Transfer Act), 

The other two forms of mortgages prescribed by t,he 
Land Transfer Act, 1952, are Form C (which is the 
one usually employed) and Form E (where the par- 
ticulars are tabulated), in the Second Schedule t,o tha,t 
Act. 

“ Mortgage I’ is defined in s. 2 of the Land Tram- 
fer Act, 1952 ; and this definition must be read in con- 
junction wit,h s. 101, which directs that whenever a,ny 
estate or interest under the Act ie Mended to be charged 
with or made security for payment of any money, the 
registered proprietor shall execute & memorandum in 
Form C, D or E in the Second Schedule to that Act. 
Thus there is every opportunity for the conveyancer 
to exercise his skill and show his versatility in the 
very flexible form of mortgage and encumbrance pro. 
vi&xl by the Land Transfer Act,, 1952. 

(i) The caption, asserting the propriet,orship. 
(ii) The contractual part, which sets out whuhat 

is to be paid and the terms which me to 
govern the relations of the parties in regard 
thereto. 

(iii) The conclusion by which the charge is creat,ed 
for securing the payment in msnner set out. 
As pointed out in the leading case, In w 
Gotist#ze’% Mortgage, Registrar. General of 
Land Y. Dizoon Investment co., Ltd., [1916] 
N.Z.L.R,. 489, 500; [1916] G.L.R. 126, 128, 
the charge is an essential feature of a mort- 
gage by virtue of the definit’ion. That must 
alaays be present. 

It is necessary, therefore, to emphasise that the 
charge is an essential element in every Land Transfer 

mortgage. The form of the charging or operative 
clause will differ according to whether the instrument 
is a memora~ndum of mortgage (i.e., in Form C or Form 
E) or a memorandum of encumbrance (i.e., in Form D). 

If Form C is employed, the charge will read :- 

And for the better securing to the said E. F. there pa~mwnt 
in manner aforesaid of the prinoipal sum snd interest I hereby 
mortgage to the seid F;. I>. all my estat,e and in&& in tho 
said land above dwaribed. 

If Form E is employed the charge will read :- 

If Form D (the memorandum of enoumbrance) is 
used, the charge aft’er t,he appropriate reoit,als set out, 
in the form, will read :- 

Then one must be careful to see that the following 
directions in Form D are precisely set out :- 

If these directions are not precisely carried out difficulty 
may be met when in due coume it is sought to discharge 
the land from t,he encumbrance. It is oft,en easier in 
praotioe to get &memorandum of encumbrance on to the 
Regi&rzthtLn to get it off. 

As to t,he cont’ract’ual part of the mortgage (which, 
as in a mortgage under t,he general law, usually consists 
of covenants) the parties may as a general rule insert 
what they please provided that what is inserted does 
not render t,he instrument somet,hing different from a 
mortgage within the statut,ory definition and pro- 
vided t,he covenants and conditions are not of such a 
chaaoter 88 to clog the R,egister or embarrsss the 
R,egist,rar or to bring into jeopardy the Consolidated 
Fund. For example, a covenant or condition pur- 
porting to clog the equity of redemption (as to which 
see Gmrow’s Real Property in. New Zealand, 4th Ed., 
489 et sq.) would be inadmissible. Also any provision 
which is ez facie illegal or co&m bows mores should 
also not be isserted. For example, & provision pwport- 
ing to negative 8. 92 of t,he Property Law Act, 1952. 
would be inadmissible, for subs. (7) of that section pre. 
vents cont,ract,ing out. 

Finally, it may be pointed out that PI covenant in a 
Land Transfer mortgage may refer to documents or 
i~&umeqts not embodied in the Land Transfer 
Register : Gibbs v. Registrar of Titles, (1940) 63 C.L.R. 
503. Thus a mortgage may refer to the rules of a building 
society, or to the plans for the building of a new house. 
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IN YOUR ARMCHAIR-AND MINE. 

The Statute of Fraud&-Save for t,he provision that 
special promises to answer for the debt, default or mis- 
carriage of another person must be evidenced in writing, 
the St,atute of Frauds, 1677, is no more in Great Britain, 
it,s demise being brought a,bout by the Law Reform 
(Enforcement of Cont,ract,s) Act, 1954. The Law 
&wcrbrZy Review (October, 1954) claims a piece as 
one of the honorary pall-hewers a,t t,he funeral upon 
the ground that,, in t,he very first article in the Retieto 
in 1885, Mr. Justice Stephen and Sir Frederick Pollock 
attacked s. 17 (re-enacted substa,nt,ially in 8. 4 of the 
Sale of Goods Act, 1893) with opprobiour epithet,% 
which, presumably on the ” nil n&i bonunz ” principle, 
the journal considers it would be unfieemly to repeat’. 
Over the years, however, it has drawn st’tenbion t,o t,hc 
injustices that the Statute brought about--an instance 
being in 1927 when the 250th anniversary of the St,stute 
w&8 being celebrated. Writing in this year on t,he 
law of contracts, Dr. P. H. Winfield observed that it 
wag inevitable that, with t,he advance of commerce, 
deoisions appropriate to the period shortly after the 
Statute took effect, should often become out of harmony 
with modern ideas, and should consequently lad 
nix&&h-century Judges to depart from the older 
owe8 by drawing distinctions that appear meticulous. 
The tiw; Q~ntierly admits, however, that t,here are at, 
least some who will be sorry t’o see it go : 

Not,hig has been said about the disappearance of the 
Stat,ute in resrrect of oontract,s for t,he sale or other 
disposition of iand or any interest in land. This may 
bring about happier relations between potat~o-grower8 
(whose orops, produced by cult,ivation of the soil, were 
goods and out’side the Stat&e) and apple-growers 
(whose crops were the natural produce of bhe land and 
within the Statute) if under the contract then ownership 
pasved to the buyer. It is true that the apples still had 
to be growing on the tree; but, in this country, for 8ome 
mysterious reason, that is where the apples usually 
remain. 

Harvest Tales.-Scriblex concede8 that the following 

Q 
two stories a,re not legal, but they are to be found in 
tha column ” A Lawyer on the Land,” written by & 
contributor to t,he Law Journa,Z (London) (12/11/54). 
They mere told at the annual Ha~rvest~ Home in his 
district. The first is relat,ed by the Bishop of a convivial 
evening at which all present ate well, drank well a,nd 
talked well. The courses and the wines continued to 
oirculate until eventually one of the ladies present 
turned to her husband and said : “ Really, Henry ! 
I don’t think you ought to drink any mm-e, your face 
is becoming quite blurred ! ” And the second is told 
by a world-famous agricultural scientist who came 
from Soo&nd. It, appears, he said, that two men 
boarded it train at King’s Cross with Aberdeen a,8 their 
destination. When t,he tmin stopped at Peterborough 

one of them left his seat,, dashed down the platform, 
a,nd returned just before the train pulled out. When 
precisely the wme t,hing happened at Grantham, 
the other man could no longer restrain his curiosity 
and point,ing out, that the train was complete with all 
modern conveniences, inquired as t,o the rea,son for 
these dramatic forays on to the platform cc Well “, 
replied the first passenger “it’s like this, I’ve just 
been to London to see a heart speoi&t and he’s told 
me I may drop down dead at any moment--so I’m 
buying my ticket, from station to station as we go 
along ! ” 

The Sea’s Lure.-The ot’her day a lnost u~laoi&,llable 
witnesfi so angered t,he Magistrat,e that he remarked : 
” I’d like you to rerdizo that yo~u are sailing very &se 
t,o the wind.” ” That suits me fine,” replied the titness, 
intoxiated by the cxubemnce of his own verbosity, 
“I’m &II old salt, I am.” And this reminds Hcriblex 
that a correspondent has been good enough t,o send in 
SOFIX VWSM by one Andy Logan, appearing in the 
New Yorker, (21/S/54), and having reference t,o the 
adwt,isement of a,n ex-sailor, an LL.B., who seeks 
opportunity ” outside litigation, &n”ywhere ” : 

Oh, I must, go down to the sea8 again, 
Come typhoon or come beriberi ; 
It’s anchors aweigh for all caises in. re 
Bnd all rat& of writs certiorari. 

Oh, carry me back to the statw quo a,&, 
Far from t,he madding jus &&urn ; 
Chant me anda,nt,e some lawless sea, ohantey. 
I’m fed up with ohiter dictum. 

Oh I mwt go down to the seaa again 
If I have to plead habeas corpus : 
Just give me B bunk where there’s no ?wnc par 

tunc- 
Con~e back, come back, little porpoise ! 

From My Notebook (Penalties Division).--” I cannot 
see why this prosecution was brought I can 
8ee Justices in a c&so like this imposing a fine of six- 
pence.“-por Goddard, L.C.J., in Ja:meu and ,Yon, Ltd. 
v. Smec, [1954] 3 All E.R. 273. 

“I was not’ at all impressed with the statement 
made at the Bar tha,t many persons, including ~iome of 
the appellant’s former colleagues in the Depatment 
were shocked at the severity of t,he sentence. I hope 
the day will never come when this Court will be in- 
fluenoed in its decisions by popula,r a,nd uninformed 
crit,icism. Nor am I influenced by a recit,al of the 
penalties imposed in other oases for similar offences. 
Some degree of uniformity in sentences is undoubt,edly 
desirable; but that cannot be xhioved by the mere 
citat,ion of ot,her cases without precise informat,ion as 
to the facts involved in them and without the reaxms 
that actuated the Judges who imposed those other 
sentences”.-per Barrowolough, C.J., in Xch’rchnie v. 
The Police (6/11/1954). 

“ Often the very anlo circumstance is considered by 
one Judge a,8 a matter of extenuation ; but, by another 
as a high aggravation of the crime.“-Sir Samuel 
Romilly, eighteenth century jurist, 
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