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INFANTS AND CHILDREN : LOCAL AUTHORITY’S 
LIABILITY FOR NEGLIGENCE IN CCiNTROLLlNG 

PLAYGROUND. 

I N our last issue, we considered in detail the judgment 
of Somervell, L.J. (as he then was), and that of 
Birkett, L.J., in Bates v. Stone Parish Council, 

[1954] 3 All E.R. 38. 

Lord Justice Romer, before reverting to the evidence, 
gave consideration to the legal principle itself which 
the defendant sought to invoke and to utilize as a 
defence in these proceedings : 

The question was considered by this Court in Latlum v. R. 
dohnsonand Nephew, Ltd., [1913] 1 K.B. 398, in which an infant 
plaintiff sought to recover damages in respect of an injur> 
which she had sustained while playing on the land of the 
defendants on which they permitted children to play. This 
Court held that, there being neither allurement nor trap, 
nor invitation to the plaintiff? nor dangercw object placed on 
the land, the defendants were not liable. In the course of 
his judgment, Farwell, L.J., said at p. 407 : 

“I am not aware of any caSe that imposes any greater 
liability on the owner towards children than t,owards adults : 
the exceptions apply t#o ~11 alike and the adult is PR much 
entitled to protectlon as the child. If the child is too 
young to understand danger, the licence ought not to be 
held to oxtend to such a child unless accompanied by a 
competent guardian.” 

This last proposition would, at first sight, apperr to be one of 
general application and unrelated to the facts of any par- 
ticular case. This, however, was not, in my opinion, what 
the Lord Justice intended to convey. He cited three castx 
in support of his statement namely, BwchelI v. Hickisson, 
(1880) 50 L.J.Q.B. 101 ; Schofield Y. Boltofi Corpo’alion, 
(1910) 26 T.L.R. 230, and Stevenson. v. Clnsgo~ Corporation, 
[1908] S.C (Ct>. Sess.) 1034. Of these CRWS the last does 
not w,arrant any such general prinriple as might he inferred 
from the preposition stated by Farwcll, L.J., while in the 
first two the conditional nature of the licences which were in 
question was deduced from the particular circumstances 
which were established at, the trial. In my opinion, the 
Lord Justice meant no more than that, when a landowner 
allows the public to come on property of hii on which there 
is a source of potential danger to infants. then, if the circnm- 
stances reasonably permit of it, the Court would assumo 
that, so far as infants were concerned, the licence to enter is 
conditional on their being accompanied by a competent 
guardian. 

This view of what Farwell, I,..~., intended iti confirmed by 
the fact that in Latham?s ca~o the jury had found on the 
evidence that there was no invitation to the plaintiff (an 
infant aged between two and throo years) to go on the de- 
fendant’s land unaccompanied, and also assimilates the Lord 
Justice’6 fitatement with the obscrvatiom of Hamilton, L.J., 
in the same cese at p. 414). and which my Lord has cited in 
his judgment. It is plain that, in the view of Hamilton, L.J., 
the question whether a permission which is granted to very 
young children to enter on lgnd should be regarded as being 
subject to the condition that they should be accompanied 
by some responsible person falls to be dctrrmined in acoord- 
apce with the circumstances of each particular case. 

Approaching the matter, then, from that standpoint 
Romer, L.J., could see no evidence to support the view 
t’hat the licence which the defendant undoubtedly gave 
to children to enter on the recreation ground was quali- 
fied, so far as infants of three or four years were con- 
cerned, by the condition that they should be accompanied 
by a responsible person. There was no evidence that 
unaccompanied infants were ever turned off the rec- 
reation ground or from the children’s playground 
itself by reason merely of their age. The evidence of 
the groundsmen, when taken as a whole, proved no 
more than that .young children who were by themselves 
were turned off if they were seen on, or in close proximity 
to, the chute. On the other hand, the evidence of the 
chairman of the Council, Mr. Roberts, (which was laid 
very fairly before the jury in the summing-up) shows 
that children of all ages were welcomed to the recreation 
ground, from whence they could proceed easily epough 
into the playground, which was expressly provided for 
their entertainment. He said that no attempt was 
made to regulate who did or did not enter the recreation 
ground, that there was access from there into the 
children’s section and that it had never been the policy 
of the defendant to stop anybody from going into that 
section. It further appeared from Mr. Roberts’s evidence 
that in 1948 the defendant decided to earmark about 
one acre of the recreation ground for the use of the 
younger children, including quite small children of 
three or four years, and 4 notice board was put up 
saying, in effect, that that area was reserved for young 
children only. The notice board, however, eventually 
became rotten and was taken down. In these circum- 
stances, and having regard also to the safeguards for 
small children in respect’ of the chute which the de- 
fendant put. in hand after the accident to Mr. Rixon’s 
child in 1934, it seemed to be clear Ohat no case 
was made out on the evidence to support a case of 
conditional licence to children such as the infant plaintiff 
and that the jury could not have come to a ooQtrary 
conclusion if the matter had been put to them even 
more specifically than it was. 

With regard to the defendant’s alternative point, 
namely, that, even if the licence to infants to enter on 
the recreation ground and playground was unconditional, 
they nevertheless had no licence to use the chute except 
under responsible supervision. His Lordship thought 
that there were two answers : 

The first is that there is no evidence, in my opinion, to 
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warrant any such assumption. The evidence of the grounds- 
men, to which I have already referred, is quite insufficient 
for the purpose and there is no other. No notice boards 
were erected for the information of the parents of infants 
prohibiting the use of the chute by young children except 
under parental or other competent supervision, nor were 
any other steps taken to indicate that the apparatus was 
for the use of older children only. Moreover, as already 
observed, precautions were taken in 1934 to ensure the safety 
of small children on the chute. The second answer, which 
is associated with the first, is that in the absence of evidence 
(in which, of course, I include circumstances) leading to a 
contrary conclusion the Court would, in my judgment, pre- 
sume that, if the owner of a children-s playground uncon- 
ditionally permits children of all ages to enter on it, and 
knows that they do so, he intends his permission to extend 
to the use by the children of apparatus which he has provided 
on the ground for their amusement ; for such apparatus are 
“ allurements ” to all children old enough to use them, or to 
try to use them, and it is, indeed, because they are allurements 
that they are t,here at all. This view is in conformity with 
the decision and reasoning of this Court in Gough v. National 
CoaZ Board, [1953] 2 All E.R. 1283. In that case the de- 
fendants operated a colliery tramway which ran over their 
land and they permitted children to enter on the land. The 
infant plaintiff did so and went for a ride on one of the moving 
trucks. He fpll off it and was injured. It was argu:d 
for t,he defendants that, although (as the Judge found) the 
plaintiff was a licensee over the whole land, he lost that status 
when he ulimbed on the truck and eo instanti became a 
t,respasser. Singleton, L.J., expressed himsolf, at p. 1289, on 
that point as follows : 

“ The submission of counsel for the defendants that the 
plaintiff became a trespasser when he got on the truck 
appears to me to be answered by a passage from the judg- 
ment of du Parcq, L.J., in Holdman v. Ham& [I9431 
2 All E.R. 137, 141, 142, where he said: ‘ It was indeed 
argued that the infant plaintiff was a trespasser. The 
truth is, howover, that he was an invitee, at any rate down 
to the moment, when the threshing machine proved an 
irresistible temptation. If the boy stryyed beyond the 
strict limit imposed by the terms of the mvitetion, it was 
because of the failtme of the defendant’s agent to guard 
him against a dangerous allurement ; and. if he can properly 
be called a trespasser at all, the trespass was a natural and 
probable result of the negligence of the defendant’s agent. 
A defendant who has lured an invitee into a forhidden area 
cannot, thereafter treat him as e trespasser.’ An examina- 
tion of the authorities leads me to the conclusion that, 
if an occupier a!lows children of tender yeare on his land, 
and if he has thereon something which is, to his knowledge, 
attractivy to them and which is dsngerou?, he must take 
reasonable care to protect them from the danger.” 

Birkett, L.J., expressed a similar view on the point; and 
Hodson, L.J., said, et p. 1295 : 

“ Once the child is a licensee 011 the lend, the question of 
trespassing on an objeot on the land does not, in my opinion, 
arise. The t,rap or concealed danger will often be an 
object on th? land, but I cannot conceive that the licence 
to go on the land is to be taken to exclude the thing which, 
being an allurement to children, is a concealed danger 
for them.” 

Lord Justice Romer added that it appeared to him 
that the application of the law as so formulated by the 
Lords Justices to the facts and circumstances of the 
present case was destructive of the contention that 
the plaintiff became a trespasser from the moment 
he mounted the ladder of the chute, notwithstanding 
that he had previously been a licensee. He agreed 
with his brethren in thinking that the defendant could 
not be acquitted of knowing the dangerous quality of 
the aperture in the chute through which the plaintiff 
fell. The mere fact that the minutes of a Parish Council 
contain an entry which had been minuted for many 
years before does not necessarily fix the Couucil with 
knowledge of the subject-matter of the entry. In the 
present case, however, two gentlemen who were mem- 
bers of the council when the accident in 1934 occurred 
were still members in 1950 but neither of them gave 
evidence at the trial, although one of them was, it 
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seems, in Court. Moreover, the evidence of the present 
clerk, who was appointed in 1946, was not made available 
to the jury. In these circumstances, the defendant 
could not, in my opinion, legitimately complain of the 
jury’s finding that the defendant knew of the danger, 
nor was there any ground for impeaching the Judge’s 
summing-up on the point. 

It is of great interest to local authorities who control 
playgrounds for children to note that His Lordship 
concluded his judgment by saying that, had it not been 
for the accident to Donald Rixon in 1934 and the de- 
fendant’s knowledge, or presumed knowledge of it, 
the plaintiff would, in his judgment, have had no ground 
of action. The evidence showed that the possibility of 
an accident happening such as that which unfortunately 
did occur would not have presented itself to the mind 
of any reasona,bly prudent person who wa,s unaware of 
the previous mishap. He said : 

It would, in the long run, be disadvantageous in the extreme 
to the public? and to children in general if such 8 person, or 
body of persons, were to be held liable for an accident of so 
improbable and unforeseeable a nature as that which befell 
the plaintiff ; for the prosp :ct of being sued for heavy damages 
(insurable, perhaps, but only at considerable cost) would in 
all probahiliby result in the disappearance sltogether of 
amenities which many local authorities and private persons 
voluntarily provide for the entertainment aAld amusement of 
children. In Latham’s case (suppa), Farwell, L.J., said, 
at p. 407 : 

“ It is impossible to hold the defendants liable unless we 
are prepared to say that they are bound to employ a ground- 
keeper to look after th-, safety of their licensees, and the 
result of such a finding would be disastrous, for it would 
drive all landowners to discontinue the kindly treatment 
so largely extended to all children and others all over the 
country.” 

Lord Justice Romer added that that which Farwell, L.J., 
envisaged as disastrous in 1913 would, at least, be equally 
so today when the dangers of the streets, which in many 
cases would become the substitutes for playgrounds, 
considerably exceed such perils as exist in chutes and 
swings. 

On the question of the damages awarded, $17,500, 
all the members of the Court were agreed that the 
sum was excessive, and, that that part of the verdict 
should be set aside. It had been agreed by counsel 
that if the Court of Appeal should come to the conclusion 
that a new trial should be ordered on that ground, 
their Lordships themselves should assess the damages. 
They thought that the proper figure was S9,OOO. 

II. 

What then is the duty of a local aut,hority to persons 
who have the free use of its recreation grounds, which 
m;ty take the form of bowling-greens, golf-courses, or 
children’s playgrounds ? 

It would appear from the authorities that the local 
authority’s duty to persons having the free use of the 
amenities provided in such recreation grounds will, 
in general, be that of a licenser. The standard of 
care they owe to these mere licensees extends only to 
concealed dangers or traps actually known to it, but 
not known to the licensee ; and such duty is confined 
to giving warning of the existence of dangers of this 
limited class. The authorities (as the English Law 
Reform Committee recently said) seem to make a 
knowledge of potential danger equivalent to actual 
knowledge for the purposes of the duty of licenser to 
licensee, and to go a good way towards eliminat,ing the 
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distinction between danger of which actual knowledge 
is to be imputed to a licenser and that of which an 
invitor knows or ought to know : Pearson v. Lambeth 
Borough Council, [1950] 2 K.B. 353, (removal of a grill 
at the entrance of a public convenience), and Ellis v. 
Fulham Rorouglb Council, [1938] 1 K.B. 212, (broken 
glass in a paddling pool in a public park). The effect 
of the authorities on this point was summarized by 
Pearson, J., in Hawkins v. Co&don and Purley [Jrban 
District Council, [1953] 2 All E.R. 364, 372 (aff. on app. 
[1954] 1 All E.R. 97), where His Lordship express&d 
what has come to be known as “ t,he objective test,” 
as follows : 

The licenser is not liable if, through lack of adequate in- 
spection, he has failed to ascertain the existence of the 
physical facts which constitute the danger. But if the licenser 
does know of the physical facts which constitute the danger, 
and a reasonableman, having that knowledge, would appreciate 
the risk involved. the licenser is not, excused bv his own failure 
to appreciate the risk involved. 

The objective test has been applied by the House of 
Lords in “ children’s cases ” from Mersey Docks and 
Harbour Board v. Proctor, [1923] A.C. 253, onwards : 
per Somervell, L.J., in Hawkins’s case (supa), at p. 102. 

It is a matter of common knowledge that most of the 
accidents which occur in public recreation grounds 
involve injuries to children. 

Apart from the dictum of Hamilton, L.J., as he 
then was, in Latham v. R. Johnston and Nephew, Ltd., 
[1913] 1 K.B. 398,415- 

In the case of an infant, there are moral as well as physical 
traps. There may accordingly be a duty towards infants 
not merely not to dig pitfalls for them, but not to lead them 
into temptation. 

Bates v. Stone Parish Council (supra; shows that the 
nature of the duty of the local authority can depend 
on the category of the person using its recreation grounds, 
and even on the age group of a particular child. 

If a child is the licensee, the local authority (on the 
footing that it knows, or ought to know, that, pursuant 
to its implied licence, children are accustomed to frequent 
its play-areas) must, over and above the ordinary 
duty of care it owes to its licensees generally, have 
regard to the physical powers of the class of licensees, 
which, when it gave the licence, it knew or ought to 
have known those licensees possessed : Cooke v. Midland 
and Ureat Western l?ail,way Co., [19091 A.C. 229, 238, 
per Lord Atkinson. Thus, t-he playground, in terms 
of a general licence to children to use it, may b&h used 
by a child too young to be capable of contributory 
negligence ; and, the consequence of the child’s im- 
maturity of mind may involve the local authority in 
a greater degree of liability than in the case of an older 
person. 

The burden of liability imposed on local authorities 
owning children’s playgrounds in respect of very young 
children is relieved to some extent, according to the 
circumstances of the case, by the quadification which 
is placed on that liability by the decision in .Burc?zell v. 
Hicleisson (supra), which is fully considered in the 

Stone case by all their Lordships. This condition may 
be said to apply where an injured infant was too young 
to guard against a danger to him, which would be 
reasonably obvious to an older person. The logical 
way of considering that position was taken to be this : 
the local authority had never given a licence to such 
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a young and immature child to enjoy the amenities it 
provided, unless he was in the care of a, person of 
maturer years ; and, if he was in such charge or guasdian- 
ship, then there was no concealed d&nger. This 
principle is not of general application. It depends on 
the facts of each particular case. To use Lord Sumner’s 
words in Lath,am’s case (supra),- 

The circumstances may evidence the attachment of a con- 
dition to the licence or permission to enter-namely, thrt so 
young a child shall only enter if accompanied by a person in 
charge who is capable of seeing and avoiding the obvious 
perils, and thus of placing both himself and his charge in the 
position of an ordinary licensee, both able and bound to look 
after himself.* 

No such limitation could, however, be inferred in the 
Stone case, because there was no evidence that any 
child had been excluded from the Council’s playground 
because of his age ; and, although there had been a 
previous accident to a child of exactly the same nature, 
the Council had not given any notice or erected any 
wa,rning against the entry of young children into the 
particular playground or to the chute where the 
previous accident had occurred. (The principle 
enunciated in Blirchell’s case was also rejected by the 
House of Lords in Glasgow Corporubion v. Ta$or, 
[1922] 1 A.C. 44, where a seven-year-old child died 
from eating the berries of a poisonous shrub in a public 
park, as the corporation knew the poisonous nature of 
the berries, and that they were a temptation to 
children, but had taken no precautions to warn children 
or to prevent them from picking the berries.) 

Since the implied condition or limitation could not 
be inferred from the facts before the Court in the Stone 
case, the local authority had to be tested by the standard 
of the duty imposed on licensees generally. As we 
indicated, in order to make a licensee liable for injury, 
knowledge of a potential danger is equivalent to actual 
knowledge of a concealed danger. Such knowledge 
was to be imputed to the Stone Parish Council because 
of its knowledge of the earlier accident to a young child 
in similar circumstances, and because of the fact that it 
had then taken measures to prevent such an accident 
happening again to a young child using its chute and 
had let those measures fall into disuse--otherwise, as 
Romer, L.J., said, if it had not been for the Council’s 
knowledge or presumed knowledge of the earlier acci- 
dent, the plaintiff would have had no ground of action. 
In other words, the gap in the rails of the platform 
would not have constituted a danger against which 
the Council was under a duty to guard, if it had not been 
for its knowledge of the previous accident. 

The defendant Council had recorded the previous 
accident in its minutes. The chairman and two mem- 
bers of the Council, who were all in office when the 
earlier accident occurred, were still members of the 
Council when the later accident happened. The com- 
bination of the minute-book and these other facts were 
held to be sufficient to impute the knowledge which 
carried the licenser’s liability, although both Somervell, 
L.J., and Romer, L.J., expressly refrained from enunciat- 
ing a principle that a local authority must always be 
taken to know all the past contents of its minute-book. 

* The reason for this is, again in Lord Sumner’s words, in 
Mereey Docks and Hcrbour Board v. Proctor, [1923] A.C. 253, 
274 : “If the danger is obvious, the licensee must look after 
himself: if it is one to be expected, he must expect it, and take 
his own precautions.” 



SUMMARY OF 
CARRIERS. 

Conditions Affecting Passenger Travel. !I s Solicito,.r’ 
.7ourn~nl, 877. 

Taxi-cab Proprietor-Claim for Damage to Perambulator 
owned by Passenger-Taxi-proprietor not Common Carrier- 
Perambulator, Personal Luggage -- Neglige%~e not prored. An 
owner of a taxi-cab carrying passengers and their personal 
luggage is not a common carrier. (Hudston v. Midland Railway 
Co., (1809) LX 4 Q.B. 366, and Bate~on v. Oddy, (1874) 45 
L.J.M.C. 131, applied.) (Hodge v. Wellington City Corporation, 
(1944) 39 M.C.R. 12, McCorm,iclc 1’. Pekinslrla Motor Service, 
Ltd., (1947) 5 M.C.D. 363, distinguished.) Harwood v. Watt. 
(Christchurch. September 9, 1954. R,itchie. SM.) 

CUSTOMS ACTS. 
Import Control Regulations-Sekwe of Goods-Goo& seized 

after Expiry of One Year after Cause of Forfeiture arisen- 
Seizwre incalid- Powers of Minister of Customs to mod{fy Im,port 
Licenees-No Power to Modify Licence qfter Its Ceasing !o have 
E.ffeetive Existence-Customs Act, 1913, s. 252 (d)-Import 
Control Regulations, 1938, (Serial No. 1938:161), Reg. 12 Amend- 
ment No. 2 (Serial No. 1950/30), Reg. 2. While Reg. 12 of the 
Import Control Regulations. 1938, (as made by Reg. 2 of Amend- 
ment No. 2) gives the Minister of Customs wide powers of 
modifying import, licences, he cannot modify the conditions 
of a licence which has ceased to have an effective existence. 
As s. 252 (4) of the Customs Act,, 1913, prohibits the seizure of 
goods except within one year after the cause of forfeit.ure has 
arisen (in t,his case within one year aft,er August 6, 1952), a 
seizure on January 5, 1954, was too late: and was therefore 
invalid. In re FF’+lker.*on. (KC. Wellington. November 29, 
1954. Turner, J.). 

DIVORCE AND MATRIMONIAL CAUSES. 
“ Delay ” in Divorce Proceedings. 105 Lau) Journal, 51. 

DIVORCE AND MATRIMONIAL CAUSES. 
A~eadJuriApplic~t~on for Re-hearing-Dismer?/ 

after Date of Hearing of Alleged Adultery by other Spouse-Appeal 
to Court ?f Appeal on ground of “ error of the Court nt the hearing ” 
-Mutrim&al Causes Rules, 1950 (&‘.I. 1950 Xo. 1940), r. 36 
(I), (2). (Cf. s. 58 of the Divorce and Mnlrimonial Causes Act, 
2928.) By the Matrimonial Causes Rules, 1950, r. 36 : “ (1) An 
application for re-hearing of a cause heard by a Judge alone 
where no error of the Court at the hearing is alleged shall be 
made to a Divisional Court . (2) Any other application 
for re-hearing shall be made by ‘wiy of appeal to the Court, of 
Appeal.” The wife presented a petition dated June 22, 1953, 
for divorce on the ground of the husband’s cruelty. The husband 
denied the allegations of cruelty and the suit came on for hoar- 
ing before a commissioner on July 26, 1954. On July 28, 1964, 
the commissioner found that the husband had been guilty of 
cruelty and granted a decree nisi in favour of the wife. On 
September 7, 1954, the husband filed (i) a notice of appeal to the 
Court of Appeal for an order that the decree nis?; be set aside 
and the petition dismissed. or, alternat,ively, hhat there should 
be a new trial and (ii) a notice of motion to the Divisional Court, 
under the Matrimonial Causes Rules, 1950, r. 36 (l), for a re- 
hearing on the ground that since the autumn of 1949 the wife 
had frequently committed adult,ery with a certain man, a fact 
which w&s unknown to the husband at the date of the hearing. 
The correctness of the commissioner’s judgment was thus being 
challenged in the Court of Appeal, but the ground of application 
to the Divisional Court, viz., the discovery of the adultery 
alleged, did not impute a?y error in the decision of the com- 
missioner. The husband bemg unwilling to abandon the grounds 
on which the notice of appeal to the Court of Appeal might be 
supported, Held, Regard should be had to the case as a whole, 
and as, if so regarded, the case was one in which error of the 
Court at the hearing was being alleged, the appeal should be 
dealt with by the Court of Appeal under r. 36 (2). 
Prince, [1950] 2 All E.R. 375, applied.) 

(Prince v. 

King, [1955] 1 All E.R. 585 (P.) D. & A. 
Wc.ZZs-K~ng v. I~~sZells- 

Mutrimonial Causes Rules 1943, Amendment No. 4 (Serial 
No. 19.55/31).-Under R,. 54 of the Matrimonial Causes Rules 
1943, where a party to proceedings is charged with adultery 
with a named person who IS not made a respondent in the suit, 
that person may apply for the leave of the Court to intervene 
in the proceedings. The effect of the amendments, which come 
into force on April 7, 1955. is that the person so named may 
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RECENT LAW. 
illtorx-cm. without first, obt,niuing Icave, by filing and serving 
an election t,o int,errone or an answer. Rules 3 and 4 of these 
rules are consequential on the making of new Court of Appeal 
Rules and on amendments made to the Code of Civil Procedure. 
They substitute correct references in RR. 56 and 74 for the 
existing references to rules t,hat, now have new numbers. 

ESTOPPEL. 
Estoppel in Pais--Boundary-Building Plots- - Understanding 

between, Owners of Two Adjoining Plots that Wall of Garage on 
Southern Plot should br their Boundnrll-&rage built by Oumer 
qf One Plot for oumer of other Plot-Encroachment-Claim by 
Subsequent Purchnser for Trespass. See Vendor and Purchaser, 
post, p. 86. 

LIMITATION OF ACTION. 
Action in Respect of Bodily Injuries-Intended Defendant 

notified within Three Months of Accident of Intention io claim 
Damages-Circumstances of Accident then. inve,etiga.ted on behalj 
of Indemnifiers of Intended Defendant-Leave to brin[l Action 
Sought over Four Years after Accident-Leave gra?z.ted on Terms-- 
Limitation Act, 1950, s. 4 (7). On September 11, 1951, on the 
main highway at Waikouaiti the intended plaintiff, a pedes- 
train, after suffering bodily injury through being struck by a 
motor-car owned by the intended defendant, wae in hospital 
for various periods up to October 20, 1953. It was not suggested 
that he was not in a position to attend to business affairs for 
the greater part of this period, although the ert,ent of his in- 
juries and the disability likely to be suffered could not be 
accurately determined during that period. On December 14, 
1951, the intended plaintiff’s solicitors notified the defendant. 
of the plaintiff’s intention to claim damages in respect of the 
injuries sustained in the accident. Shortly afterwards, the 
circumstances of the accident were investigated on behalf of 
the indemnifiers of the intended defendant. The driver of 
the intended defendant’s car, in accordance with an earlier 
intention, left to reside in England, and, even if the action 
had been prosecuted without undue delay, her evidence would 
have had to be taken in England. The intended defendant, 
as recently as December, 1953, had left Otago to reside in 
Auckland. On an application, under s. 7 (4) of t,he Limitation 
Act, 1950, for leave to bring an action in respect of bodily in- 
juries after the expiration of two years from the date on which 
the cause of action arose, Held, 1. That, as the defendant’s 
indemnifier had an opportunity of investigating the circum- 
stances of the accident shortly after it had occurred, the in- 
tended defendant, with the exceptions mentioned above in 
relat:on to t,he giving of evidence had not been prejudiced in 
his defence. (Moeller v. New Plymouth Harbour Board, [1955] 
N.Z.L.R. 151, Thomas v. Nelson Harbour Board, [1955] 
N.Z.L.R. 154, and Madders v. Wellingto~z Technical School 
Board of Managers. [1955] &.Z.I,.R. 157, applied.) 2. That 
leave to bring the action should be granted subject to special 
conditions : first, that the a&ion be commenced within fourteen 
days of the delivery of this judgment ; and secondly, that the 
expense incurred by the intended defendant, either in taking 
his evidence on commission in Auckland or in his attending the 
trial at Dunedin, be paid by the intended plaintiff in any event. 
Watt v. Greefiwood. (S.C. Dunedin. March 18, 1955. McGregor, 
J.) 

NEGLIGENCE. 
Driving of Motor-vehicle-Stationary Vehicle on Highway hit 

in Daylight by Agricultural Tractor and Baler-Narrow margin 
of space for passing- Onus on driver of moving vehicle to d&prove 
Negligence-Trespass-Nuisance-Motor-car parlced by Plaintiff 
on Highway leuding only to Defendant’s Farm-Plaint;ff, in 
pe.rson, trespassing on Farm-Whether !i?respmser also on High- 
wwy in respect of Oar. At about 7 p.m. on August 3, 1953, 
the plaintiff drew up his motor-car in a country lane, which was 
a public highway but led only to a farm of which the defendant 
was the tenant, the fields adjoining the lane being part of the 
farm property. After parking the car as close to the nearside 
of the lane &s possible, the plaintiff went into one of the fields, 
while his wife and another passenger remained in the car. The 
Iane was about fifteen feet wide at this spot. and the plaintiff’s 
car was about five feet six inches wide. While the car was 
stationary, the defendant, driving a tractor, came out of a field 
and turned into the lane in the direction of the plaintiff’s car. 
The tractor was towing a baler which was nine feet wide. On 
approachi ng the car the defendant slowed down. Then, thinking 
that the car was unattended, and acting on the advice of a 
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servant, who was sitting at the back of the baler, the defendant 
attempted to pass the car, and, in doing so, damaqed it. Tho 
plaintiff having claimed damages against the defendant for 
negligent driving, the defendant denied negligence and pleaded 
that the plaintiff was a trespasser. Held, 1. Where there was 
a collision between a moving vehicle and a stationary vehicle 
which was plainly visible, the onus was on the driver of the 
moving vehicle to show that he had taken all reasonable care, 
and, on the facts the defendant had failed to show that he had 
taken all the steps which reasonably ought to have been taken 
in the circumstances ; accordingly, the defendant was negligent. 
2. The mere fact that the plaintiff was trespassing in the 
defendant’s field at the time when the accident occurred did not 
justify the conclusion that the plaintiff was also a trespasser on 
the highway in respect of the motor-car (Hickman V. Maisey, 
[1900] 1 Q.B. 752, distinguished), or that he was committing a 
nuisance on the highway by leaving his car there, and, therefore, 
the defence based on trespass failed. Appeal allowed. Randall 
v. Tarrant, [1955] 1 All E.R. GO0 (CA.) 

PRACTICE. 
Court of Appeal Rules, 1955 (Serial No. 1955/30). These 

rules consolidate with amendments, having effect from April 
7, 1955, the rules of procedure of the Court of Appeal in civil 
cases and in cases stated for the opinion of that Court under 
the Crimes Act, 1908. (They do not apply to proceedings 
under the Criminal Appeal Act, 1945.) 

Speedier Trial : 
831. 

Some New Suggestions. !I&’ Solicitor’s Jo~tmal, 

Supreme Colrrt Amendment Rules, 1955 (Seriul No. 1955/&O). 
These rules amend the Code of Civil Procedure of the Supreme 
Court as from April 7, 1955. A new Rule 187 is substituted for 
RRs. 187 and 189 of the Code, and it provides (as the former 
rules do) that an affidavit may be sworn in New Zealand before 
a solicitor qualified to take it, or before a Registrar or Deputy 
Registrar. The new provision is that the affidavit may be 
sworn before a Justice of the Peace if there is no qualified 
solicitor, and no Registrar or Deputy Registrar, available at 
his office within five miles of the place where it is desired to 
swear the affidavit. The former R. 187 allowed a Justice 
to take an affidavit only if there was no qualified solicitor and 
no such Registrar resident within five miles. Paragraph 36 of 
Table C. in the Third Schedule is replaced by a new R. 3G, re- 
lating to disbursements for witnesses’ and interpreters’ fees and 
expenses, and the scales in Table E of the Third Schedule to the 
Code are revoked and the new scales set out in the Wit’nessos 
and Interpreters Fees Regulations, 1954, are substituted. 

PRINCIPAL AND AGENT. 
Vicarious Liability for Fraudulent Misropresontation. 105 

Law Journal, 37. 

PUBLIC REVENUE-INCOME TAX. 
Altered Assessments-OtLlcs of Proof of C’ommissionrr’a 12ight 

to make Such Assessment upon Conlnlis~~onrr--l)lct!l of C’om- 
naissicmer to begin at Hearing-income Tax Act, 194.3, S. 16. 
The onus of proving that amended assessments of income tax 
were lawfully made under s. 1G of the Land and Income Tax 
Act, 1923, is upon the Commissioner of Inland Revenue, and, 
on that issue, it is his duty to begin at the hearing of a Case 
Stated under s. 23 relating to objections to the Commiusioncrs’ 
assessments. (Hines v. Federal Commissio-ner qf Tacation, (1952) 
5 A.I.T.R. 305, approving M&co!/ P. Federal C~ommissioner of 
Taxation,, (1950) 5 A.1.T.R. 1, applied.) Kriletich v. Commis- 
sioner qf Inland Revenue. (Auckland. January 1 !j, 1955. 
Astley, SM.) 

SHIPPING. 
Charterparty - Construction - ” lIyeuthe.r working days.” 

A charterparty provided : “ Lay days for loading to begin at 
t,he next working period according to the custom of the port 
after captain reports ship ready to receive cargo . . .” 
“ Lay days at t,he average rate of [specified numbers of bags 
at ports indicated] provided vcssol can receive at those rates 
por weather working day . . .I’. “ If longer detained, de- 
murrage to be paid at the rat)e of $1,000 par day, or in propor- 
tion for any part, of a day . . . Such time lost or saved 
is to be calculated separately for each loading port and in accord- 
ance with the custom of the port.” On an arbitration on a 
claim for demurrage, the umpire found that the normal working 
periods at the two ports called at ~verc eight hours per clay 
and four hours on Saturday, and, in calculating the time lost 
when the ship was on demurragc, he took eight hours as a working 

clay and deducted from this time for each day the time when 
work was suspended owing to the weather. Held : this was 
the correct method of computation since the periocl of time 
described as a ” working clay ” was the number of hours custom- 
arily worked on the clay in the port and not a day of twenty- 
four hours (dictum of Lord Esher, M.R., in Nielsen v. Wait, 
(1885) 16 Q.B.D. 72, followed) ; and expression ” weather 
working day ” meant a period of t,ime so computed from which, 
however, the number of hours during which work was suspended 
owing to the weather was deducted (Branckelow 8.8. Co. v. 
Lamport and Holt,[lW7] 1 Q.B. 570, approved as regards the 
meaning of weather working day but disapproved as regards 
method of computation). Decision of McNair, J., [1954] 3 All 
E.R. 324, affirmed.) Alvion Steam,uhip Corporation of Panama 
v. Galban Lobo Trading Co. #.fl. sf Hwrana, [I9551 1 All E.R. 
457 (CA.) 

TENANCY--URBAN PROPERTY. 
Dwellinghouse with three-and-a-half Acres, used for gracing 

Stock and Poultq for Household Purposes-Land “ urbun 
property ” ---Claim for Posse.vsion of Three Acres-Area not 
“ in ezce.w of the reanoncdde requirements of the Tenant “- 
Tenmcy Act, 1948, .s. 24 (1) (e). W., with his wife and family, 
since the lease was originally granted, lived continuously in a 
property consisting of a house and land, 34 acres in area, were 
usecl for grazing two cows and their progeny, and for poultry. 
The food products were used solely for household use. W. had 
outside employment, and it provided his whole income. In 
an action claiming possession of three acres, part of the demised 
land, on the ground, under s. 24 (1) (e), that that part of the 
premises was in excess of the reasonable requirements of the 
tenant). Held. 1. That it was implicit from t’he lease alld from 
the ot,her circumstances, t,hat t’he proporty was not let as a 
“ dwellinghouse ” within the meaning of the Tenancy Act, 
1948, and tho property was, accordingly, “ urban property.” 
(Houston v. Poingdrstre. [1950] N.Z.L.R. 9GG ; [.I9501 G.L.R. 
449, applied. 2. That the three acres of which the plaintiff 
sought possession mere not, ” in excess of the reasonable re- 
quirements of the tenant, ” within the meaning of s. 24 (1) (e) 
of the Tenancy Act, 194X. (Pocorls v. Barry, [1954] N.Z.L.R. 
228, followed.). (.IoJbn Fuller and Sons, Ltd. V. Auckland Meat 
Co.. Ltd., [195&l i\‘.Z.L.R. 13G. applied.) 3. That the landlord 
bad not proved any real hardship, while the tenant had proved 
some hardship if an order for possession were to be made, and 
that the Court’s discretion, under s. 24 (2) should be exercised 
in the tenant,‘s farour, and the order for possession was refused. 
Suunders v. 1Vilke.s. (Invercargill. September 23, 1954. 
Dobbie, P.M.) 

TRADE MARK. 
Infringement-Directory of Trade Marks-Ownership of 

Plaintiffs’ Trade Mark attributed to Another Company-Mistake 
bl/ Pu%shers-Publication of inaccurate statement not a “ use ” 
of the trade mark-Trade Marks Act, 1938 (1 & 2 Geo. 6 c. 22), 
s. 4 (1), S. 08 (2). (Trade Marks Act, 1953, s. 2 (2). The plaintiffs 
were the registered ownem of the trade mark “ Weatherite “, 
registered in the register of trade marks in relation to water- 
proof clothin?. The defendants published a directory of trade 
marks in whloh they inserted, in error, a statement that the 
;r”,” mLydk “ Weatheyite ” in relation to those goods belonged 

The plamtiffs brought an action against the de- 
fendants fdr infringement of the plaintiffs’ trade mark. Held, 
The publication of the inaccurate statement was not a “ use ” 
of the trade mark by the defendants, within s. 4 (1) of the Trade 
Marks Act, 1938, &s it was not a use in the course of trade in the 
goods in question, and, therefore, the publication did not con- 
stitute an infringement of the plaintiffs’ trade mark. M. Ravolc 
( W’eatherwrur) Ltd. v. National Z’rade Press, Ltd. [1965] 1 All 
E.R. G21 (Q.B.) 

TRANSPORT. 
Concession Ticket----Such Ticket a Contract to provide Twelve 

Rides 012 Board’s Transport on Payment of Specified Bmount- 
Board purporting to C’un,cel such Ticket on Raisiny of Fares- 
I’owcr to revoke E.ci.sting C1uzrqe.q n,ot operating to revoke E:cistin~ 
Concession Ticket for tcl~~cA Charge paid-Fare Order ultra 
viras in purporting to cancel Such Ticket--Transport Act, 
1949, e. 125 (a)-l’rwasporl Amendm,ent Act, 1960, s. 6. Before 
January 30, 1954, the defendant purchased for 3s. a ticket 
from the Auckland Transport Board. Known as a “con- 
cession ticket,” it evidenced that for 3s. the holder was 
entitled to twelve separate one-section rides on the Board’s 
transport. It fixed no time limit for performance, and had 
a. short statement of conditions printed on it, and was 
“ issued subject t,o the Board’s By-laws, Regulations and 
Fare Orders.” On March 2, 1954, the defendant boarded 

,’ 
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one of the Board’s t,rams intending to travel inside one section, 
and tendered to the conductor & 3s. concession ticket,. The 
conductor informed him that it w&s out of drtte, explained & 
change which h&d been m&de in fare rates, and asked for p&y- 
ment of & fare. The defendant claimed that he h&d given 
value for his ride, and refused to p&y &ny other fare. The 
reason for the conductor’s refusal to accept the ticket, w&s 
that, on January 39, 1954, the Board h&d purported to cancel 
that kind of ticket, and to replace it with one costing 3s. 3d. 
On being asked to call at the Board’s office, the defendant, wr Jte 
to the Board enclosing 3&d. in stamps being id. in excess of the 
calculated rate for twelve rides for 3s. 3d. On en informa- 
tion charging him with attempting “ to use & ticket when such 
& ticket w&s not available oontrary to the provisions of By-law 
No. 1, s. 6, subs. 6 of the Auckland Transport Board. Held, 
1. That, &s the concession ticket represented & contract at 
common l&w between the Transport Board and the purchaser, 
whereunder for & cash payment., the purchaser w&s entitled to 
twelve defined rides on the Board’s transport vehicles, the 
power conferred on the Board by s. 125 (S) of the Transport Act, 
1949, (&s enacted by s. 6 of the Transport Amendment Act, 
1956) to revoke &:i e,xisting charge -’ in such mann~~r as It thinks 
fit ” did not operate to revoke t,he contract represented by the 
concession ticket. (Ureig v. Collins, (1949) 6 M.C.D. 130, 
followed.) 2. That the Bo&rd’s Fare Order, purporting to 
cancel the concession tickets already sold, w&s, to that extent, 
ultra vires the Tr&nsport Act, 1949 ; and the ticket remained 
a valid one. Auckland Transport Board v. Moncur. (Aucklend. 
August 26, 1954. Ast,ley, P.M.) 

Dangerous and Negligent Driving. 105 Law Journal, 52. 

Offences-Failure to Notify Accide+Women Passenger 
Tripping on Step while alighting from Stationary Motor-omnibuus, 
and suffering Injury-No Negligence on Driver’s Part--Duty 
of Driver to report Accident at Nearest Police-Station or to Corrstabk 
-Tramport Act, 1949, s. 47 (2). The driver of a motor-omnibus 
stopped it for passengers to &light, and, while it w&s statiormry, 
& pessenger tripped on the bottom step as she commenced to 
&light, fell on the ground, &nd w&s injured. lhe driver im- 
mediately called a doctor, and assisted the injured passenger. 
He reported the accident to his employers, but did not inform the 
Police. He W&S charged with not having reported the accident 
in person at the nearest Police-station or to & constable, in 
breach of s. 47 (2) of the Transport Act, 1949. Held, That the 
accident to the passenger &rose “ directly or indirectly from the 
use of & motor-vehicle,” &nd, though the driver w&s not in &ny 
w&y negligent rmd the motor-vehicle wss stationctry at the time 
of the accident, the driver had not performed the obligation 
imposed on him by s. 47 (2) of the Transport Act, 1949, in not 
reporting the accident as required by th&t subsection. (R. v. 
Bowden, [I9381 N.Z.L.R. 247; [1938] G.L.R. 156, applied.) 
(Jolaes v. Prothero, [1952] 1 All E.R. 434, referred to.) Pok2.s 
v. Wyatt. (Auckland. March 18, 1955. Kealy, SM.) 

Taxi-cab Fares-Waiting-t ime-Stoppages on Journey-Taxi- 
driver’s Election to Charge for Waiting-times on Continuous Time- 
basis-Notice of Election not required. Schedule B of the Taxi 
F&re Schedule for Auckland City. The Schedule is divided 
into Parts A, B, C, and D, headed respectively : A. Hirings by 
Dist&nce ; 13. Hirings by Time; C. Hirings for trips beyond 
the Auckland Transport District ; and D. General. E&ch 
of these Parts is divided into numbered p&r&graphs. The 
relevant paragraphs in issue were &s follows : “ A 4. Waiting- 
time shall be charged at the rate of 6d. for every 5 minutes 
provided that after 30 minutes of waiting the driver must 
inquire end ascertain that the hirer desires him to continue 
waiting.” “ D 2. Where the waiting-time during any journey 
exceeds 30 minutes, the t&xi-c&b driver m&y determine 
whether the charge shall be by dist&nce or by time.” The 
informant engaged the defendant in his t&xi-c&b and drove a 
distance of 124 miles, during which the informant required 
him to make three stops of approximately fifteen minutes each, 
so that the tot&l time of hiring w&s one hour twenty-five minutes. 
That where the waiting-time exceeds thirty minutes in one 
continuous period then p&r&. A 4 applies or the driver 
m&y elect to charge on & time-basis under D 2, s,nd tllso where 
the tot&l waiting-time of & series of stoppages in eny one 
journey exceed thirty minutes in all, then the taxi-driver again 
h&s an election to charge either under Parts A or B of the 
Schedule. In neither of these cases is any notice required by 
the Schedule. The defendant properly exercised his election 
under p&r&. D 2, and the prosecution is accordingly dis- 
missed. On &n information charging the defend&nt with 
demanding more than the exact amount of f&re payable under 
his licence for hiring, Held, 1. That, where the waiting-time 
exceeds thirty minutes in one continuous period, par&. A 4 
applies, or the driver m&y elect to charge on & time-basis under 

p&r&. D 2 ; but, where the tot&l w&iting-time of a series of 
stoppages in any one journey exceeds thirty minutes in all, the 
t&xi-driver h&s an election to charge either under p&r&s. A ar B 
of the Schedule ; and that in neither of these c&&es is any 
notice required by the Schedule. 2. That the defendant h&d 
properly exercised his election under par&. D 2. Bland v 
Purdy. (Auckland. February 4, 1955. Wily, SM.) 

VENDOR AND PURCHASER. 
Sole of Land-Description of Parcels-Building Plots- 

Boundary between Two Plots not stated-Subsequent Conveyances 
with Similar Parcels-Boundary deemed straightBuilding 
operations on ooze plot before ultimate conveyance of other plot 
Building encroache&Effect of ultimate conveyance o.f plot en- 
croached on-Lioence-Mutual Lioences-Drainage to and from 
Adjoining Properties- Whether Lioence revocable by One Owner 
while retaining Benefit ?f the Licenoe of the Other Owner. On 
June 22, 1932, two adjoining plots of land on a building estate 
were conveyed to the s&me purch&ser by separate conveyances. 
The convey&nces were, mutatis mutandis, un similar terms, 
and, in each case, the measurements of three sides of the plot 
were given, but the measurement of the boundary between the 
two plots w&s not given. The description of the property 
conveyed ended in each c&se with the words “ and for the pur- 
pose of facilitrtting identification only is delineated and shown 
by the pink colour on the plan drawn on these presents “. 
There w&s nothing on the land to mark the boundary between 
the two plots, but on the plans, which were small, the line 
between the plot,8 was to all appearance straight. The plots 
were conveyed subsequently by separ&t,e conveyances to a 
purchaser who, by separate conveyances dated June 18, 1949, 
conveyed the south plot to the defendant &nd the north plot, 
to & company. In or about 1951 the company built for the 
defendant on his plot a bungalow and garege, the company 
agreeing with the defendant the plans and position of the 
buildings and intending the north wall of the garage to be part 
of the boundary between the two plots. A low w&l1 w&s 
built to connect the front corner of the garage to a brick post 
which divided the two properties an the road side and a wire 
fence was erected from the rear corner of the garage to the m&r 
boundaries of the plots. The visible boundary between the 
two plots thus created was not a single st,raight line, but two 
straight lines at an obtuse angle. The garage projected slight,ly 
over the boundary which would have separated the two plots 
if it had been a straight line At about t,he s&me time, pur- 
suant to an agreement between the company and the defendant, 
the company installed & manhole on its own plot &nd & pipe 
was connected to t,he manhole to carry off the rainwater from 
buildings on the defendant’s land. The outflow pipe from the 
manhole was brought back through the defendant’s land and 
connected with the m&in sewer in the road. On April 29, 
1952, the company sold the north plot to L. and on IVovember 
18, 1952, L. sold it, to the pleintiff. In all convey&nces- the 
descriptions of the north and south plots mere in all material 
respects the same as in the conveyances of the same properties 
in 1932. The plaintiff, intending to build on the north plot, 
discovered that part of the defendant’s garage and the brick 
wall were on the north plot and learned of the existence therein 
of the manhole and of the drain leading to it from the south 
plot. For the purpose of building, the manhole was moved 
to & more suitable pomt on the north plot and the drains !e&ding 
from and to the defendant’s land were re-connected to the 
manhole. The pl$ntiff sued the defendant for trespass in 
respect of t,he garage and of the manhole and drain from the 
defendant’s land. Held, 1. (By Jenkins and Morris, L.JJ. ; 
Sir Raymond Evershed, M.R., not concurring) the conveyances 
of the plots not having shown the measurements of the boundary 
between the plots, the boundary must be taken to be & straight 
line, and, the parcels in all the conveyances of the north plot 
being substantially similar, the conveyance to the plaintiff, 
on its true construction, conveyed the land of the north plot 
up to the same straight line, and accordingly the defendant’s 
garage encroached on the plaintiff’s land ; but (by the Court) 
on the facts the company had been estopped from asserting 
ag&nst the defendant that the boundary between the north 
and south plots w&s other than that shown on the land by the 
garage wall and the fence, and the plaintiff, as successor in title 
of the company, was in no better position and therefore w&s not 
entitled to any relief in respect of the encroachment. (Dicta 
of Mansfield, C. J., in Taylor v. Needham, (1810) 2 Taunt. 282, 
applied.) 2. The arrangement in regard to the manhole and 
drains was in the nature of grants of mutual dependent, lioences 
and the plaintiff could not revoke the licence on his part to 
the defendant to discharge water into the manhole while re- 
taining the benefit of the defendant’s licence to him to discharge 
water from the manhole through a drain which ran in and under 
the defendant’s land. Appeal dismissed ; cross-appeal allowed. 
Hopgood v. Brown, [1965] 1 All E.R. 550 (C.A.) 
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SOME GLIMPSES OF THE LAW AND LAWYERS OF 
EARLY TARANAKI. 

By LEONARD C. HUGHES.* 
--- 

The Taranaki Dist’rict Law Society was formed and 
gazetted on March 6, 1879. It is one of thirteen District 
Law Societies in New Zealand-the members of the 
Councils of which are elected annually. The Taranaki 
Society enjoys the distinction of being older than both 
t,he Auckland and the Wellington Societies. The 
Auckland Society was formed 22 days later than 
Taranaki and the Wellington Society some five months 
later. Of the thirteen Societies in New Zealand, 3nly 
t#wo are older than the Taranaki Societ,y : Canterbury 
and Westland. 

EARLY TARANAKI PRACTITIONERS. 
One of the earliest names associated with the law 

in Taranaki was that of Halse. William Halse came here 
in that very-much-publicised ship, Amelia Thomson, 
in 1841. He was resident agent for the New Zealand 
Company in New Plymouth. In 1851, he was acting 
Commissioner of Crown Lands. He died in 1882. His 
brother, Henry, came with him on the same ship ; and 
he, in 1858, was Commissioner of Native Reserves, 
then a Magistrate, and in 1875 a Judge of the Native 
Land Court. 

Arthur Standish who was born in 1838, studied law 
in AuckIand, and then commenced practice in New 
Plymouth as a solicitor, in 1861. Two years later 
he was appointed Crown Solicitor ; and, in 1876, he 
was the first Mayor of New Plymouth and also a member 
of the first New Plymouth Harbour Board. He was 
the father of Arthur Russell (or “ Bus “) Standish 
who was practising in New Plymouth as a solicitor 
from 1903 up to a few years ago, being the senior 
partner in the firm of Standish, Anderson, Brokenshire, 
and Howell. Arthur Standish, Sen., died in 1915. 

Shortly after Arthur Standish commenced practice, 
Robert Clinton Hughes in 1870 commenced, and these 
two were later associated in a partnership. Robert 
Clinton Hughes, in 1875, was appointed a member of 
the Provincial Council of Taranaki. In those days, 
each Province had its own separate sort of Parliament 
and made and amended its own laws. Each Pro- 
vincial Council comprised a Superintendent, nine 
Counoillors and a Speaker, as authorized by the New 
Zealand Constitution Act, 1852. The laws made by 
the Provincial Councils were called “ Ordinances ” 
and, similarly to our present day statutes, they con- 
stituted the effective law of the country, with, of course, 
local application to each particular Province. 

PROVINCIAL COUNCIL DAYS. 
From an old tome entitled Taranaki Ordinances, 

owned by the late R. C. Hughes, we get glimpses of some 
of the primitive early laws of this district as passed 
by the Taranaki Provincial Council. We find what is 
described as, “ The Harbour Trust Ordinance “, passed in 
1866 inthe Twenty-ninth Year of the reign of Her Majesty 
Queen Victoria, and described as “ An Ordinance to 
alter the Specific Purpose for which Certain Public 
Reserves are held in the Town of New Plymouth.” 
This is referred to as being “ part of the original planning 
-- 

* An Address to the New Plymouth Historical Society. 

for a Harbour at the Sugar Loaves.” Other references 
to the Iaws of nearly a century ago in Taranaki, are 
found under such titles as “ The Sale of Liquors Or- 
dinance, 1866 “, wherein, in s. 27, it provides : 

Every house for which a general License shall be granted 
shail contain, over and above the appartments used and occu- 
pied by the holder of the License or his family, at least one 
moderate sized sitting room (the simple predecessor, no doubt, 
of our modern lounge and cats’ bar) and four sleeping rooms 
constantly ready and fit for public accommodation and shall 
also be provided with stabling-sufficient for four horses- 
and with a sufficient supply of wholesome and usual provender 
for the same. 

Further on in the same Ordinance, in s. 31, we find, 
Every holder of a General License shall keep a lamp affixed 

over the principal entrance door of his house which lamp 
shall be kept burning the whole of each and every night from 
sunsot to sunrise and such lamp shall, as to size of the flame 
and all other particulars, be subject to the approval of the 
Chief Officer of Police. 

From an “ Appropriation Ordinance “, over the 
footnote, “ Passed by the Provincial Council this 26th 
day of October one thousand eight hundred and fifty- 
three “, we get a glimpse of the cost of living of yester- 
year. We find items in this Appropriation Account 
such as Harbour Master’s Salary (for the year) %120. 
Six permanent boatmen at 265 each per annum ; boat- 
shed, capstan rope, outhaul rope small rope, house for 
Native boatmen, paint etc. %220 ; Gaoler (also Inspector 
of Weights and Measures and Inspector of Slaughter 
House), ;E91 10. 0 ; rations for prisoners, 230. I 
don’t know whether the smallness of this item suggests 
a scarcity of prisoners or a very lean ration per head. 
An excusable inference might even be that the slaughter- 
house was in some way related to the paucity of prisoners. 

From this historical reference of 1853 to the political 
subject of the cost of living, we pass to what may well 
be the origin of the modern political claim that the 
pound of today is not what it used to be. 

Under an Act of the Taranaki Provincial Council 
entitled, “ An Ordinance to Authorise and Regulate 
the Impounding of Cattle “, we find the following 
provision : 

As soon as conveniently may be after the passing of this 
Ordinance the Superintendent shall, by notice, published in 
the Government Gazette of the Province, appoint public 
pounds and shall in like manner from time to time as may 
appear necessary or convenient, substitute neu, pounds, appoint 
additional pounds and suppress pow& not found requisite.” 

In 1855, the Provincial Council passed a “Public Works 
Ordinance”. This marked the commencement of Govern- 
ment building of roads and bridges in New Plymouth. 
It also originated our present rating system on the un- 
improved value of property. 

In 1857 was passed, what to New Plymouth solicitors 
was a very important enactment-viz., what was 
defined as “ An Ordinance to provide for the Registra- 
tion of Deeds and Instruments affecting Real Property.” 

An interesting reference to the Maori Wars is recorded 
in “ The Town of New Plymouth Consolidation Or- 
dinance, 1860.” Portion of the Preamble to this Act 
reads “ Whereas owing to the Interruption of General 
Business during the Maori Insurrection in the Province 
of Taranaki, Certain Transactions begun under ‘ The 
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Town of Xcw Plymouth Coilsolitlntion Ortlinan~c, 
1859 ’ have not been complctcd “-and then it goes on 
t’o provide for the completion of the consolidation of 
cert,ain Public Reserves. 

As t,he hallmark of its authority, the Taranaki Pro- 
vincial Council has added to and had bound in the 
volume containing its first’ Ordinances-a, copy of the 
New Zealand Constitution Act, 18.52. This is a vcr> 
important Act in the historical development of Sew 
Zealand. It is described as “ An Act to grant a 
Representative Constitution to the Colony of New 
Zealand.” It makes an interesting reference to the 
early control of New Zealand by hTew Sod IVa,les. 

Then it goes on to establish t’he following Provinces 
in New Zealand, viz., Auckland, Taranaki, Wellington, 
Nelson, Canterbury, and Otago and to authorize fol 
each such Province the appoint~ment~ of a Superintendent 
a*nd a Provincial Council. 

From those provisions of that Act of Const,itution, 
emerged our present’ democratic system of elections. 

It was while a Member of the Taranaki Provincial 
Council that R. C. Hughes was instrumental in intro- 
ducing, and having passed, an Ordinance to set aside 
Government land for the purposes of a Park at Sew 
Plymouth. This was the genesis of our present Pukelrura 
Park. 

Perhaps I may, at this point be pardoned for mention- 
ing that it might be of some little historical interest, to 
record that t’he office site in Brougham Street where 
Robert Clinton Hughes practised law, has now been 
in the name of Hughes for over one hundred years, it 
having been purchased first by R. C. Hughes’s father 
when he came to New Plymout’h in 1850. Here, too, 
when speaking of early land titles, is another old deed- 
of particular interest to Methodist, Church people. It 
is the title deed to the home in New Plymouth where 
lived t,he Rev. John Whiteley before he was killed by 
Natives at the White Cliffs on February 13, 1869. 
The parchment deed is dated June 10, 186.5. It is 
signed by Sir George Grey, K.C.B., who is described as 
the “ Governor and Commander-in-Chief in and ovet 
the Colony of New Zealand ” and it is expressed as 
being a Grant to Thomas Smith of Blackpool, Lancashire, 
England “ in fulfilment of a contract. 1)~ the Xew 
Zealand Company.” 
Thomas Smith to “ 

There is then a conveyance from 
The Reverend John Whiteley,” 

on which the signature of John Whiteley can bc seen. 

MORE PIONEERS. 

Robert Clinton Hughes died in 193.5, and, up to such 
date, he was the oldest practising solicitor in Xc\% 
Zealand. 

One of the most colourful legal characters of those 
early days was undoubtedly Oliver Samuel. He was 
born in Jersey in 1849-a son of a Doctor of Divinity- 
and came to New Zealand in 1855. He was practi&ng 
law in New Plymouth in 1878, and was later chosen 
by the Government to assist in the prosecution of the 
great Maori Chiefs and prophets, Te Whiti and Tohu, 
at the Parihaka State Sedition Trials in 1881. Mr. 
Arthur Standish, Sen., was also engaged in this trial. 

Oliver Samuel also prosecuted the murderer, Hiroki, 
who was arrested at tl~r, same time. Another prominent, 
Native prosecution in u hich he was engaged was the trial 
of Mahi Koi for murder committed in Pukekura Park. 
In his civil practice, one of his out,standing cases was 

what became known as the Harbour Board Sinking Fund 
CiLSC . The Ha,rbour Board was, at the time, practically 
at the end of its resources, and the prospect of the rate- 
payers agreeing to a further loan seemed hopeless, 
when Oliver Samuel discovered that. in years gone by, 
the Board had paid to its Sinking Fund Commissioners 
large sums beyond what it was bound by law to pay. 
He advised the Board therefore to have the question 
tested in the Supreme Court, which ultimately ruled 
that the Sinking Fund Commissioners should refund to 
the Harbour Board a sum of over ~20,000 which enabled 
the erection of a wharf to be put in hand (and saved 
the situation). 

In 1884 he was elected to Parliament. In 1907 he was 
appointed to the Legislative Council. In 1920 he was 
made a K.C. 

He always had a keen desire to see t’he oil resources 
bf New Plymouth explored and developed and spent 
many thousands of pounds to t’his end, Oliver 
Samuel died in January, 1925. 

Another well-known and highly-regarded legal associa- 
tion with Taranaki, had its beginnings in the arrival 
at New Plymouth, in the ship Mariner, of Thomas 
Shailer Weston. He was born in 1836, and became a 
barrister and solicitor in 1861. He practised for only 
a few years in New Plymouth and t’hen at Invercargill 
and at Auckland-until, in 1873, he was appointed 
a District Judge at Napier. He retired from that 
position in 1880, and practised law again in Christchurch. 
He died in 1912. His son, also Thomas Shailer Weston 
was born in 1868, and was at one time practising law 
in New Plymouth. He was on the Council of t’he 
Taranaki District Law Society in 1910, but spent most 
of his legal career in Wellington. He died in 1931. 

The member of this family with whom we were more 
familiar in New Plymouth was Claude Horace Weston. 
His genial nature and kindly courtesy endeared him, 
not only to his fellow-practitioners, but also to that 
large body of men who in the 1014-18 War knew him 
as Colonel WestJon. He was a soldier, an author, and a 
lawyer of distinct’ion, acting for many years as Crown 
Solicitor in New Plymouth, and fina,lly practising in 
Wellington where he “ took silk.” 

One of the earliest King’s Counsel to have appeared 
in our New Plymout’h Supreme Court was the Hon. 
Sir Francis Henry Dillon Bell, K.C.M.G., K.C., of 
Wellington who was admitted to t,he Bar at the Middle 
Templi in 1874 and to the New Zealand Bar in 1875. 

Other eminent King’s Counsel from Wellington, 
who have appeared in our local Court have been Sir 
John Findlay, K.C., and a Doctor of Laws, Mr. C. P. 
Skerrett, K.C., (later Sir Charles Skerrett, and Chief 
Just’ice), and IVfichael Myers, K.C., who was later ap- 
pointed Chief Justice, was knighted, and became a 
Privy Counsellor. It was he, who, in his earlier years 
of practice, appeared as an advocate before the Judicial 
Committee of t,he Privy Council, and in four cases 
t,riumphed over England’s celebrat’ed barrister, Sir 
John Simon. 

Other names prominent in the earlier history of the 
legal profession in Taranaki, are, Clement W. Govett, 
a son of Archdeacon Govett who, amongst his many 
eventful clerical experiences in New Plymouth, can 
number the occasion, on November 8, 1860, when he 
conducted, in Maori, the burial service of the Natives 
killed in the historic batt’le of Mahoetahi just out of 
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New Plymout~h. This burial scrvicc was eonduct cd 
in the north-western corner of the present grounds of 
St. Mary’s Vicarage--where may be seen, today, a granite 
t’ablet commorating the event. Clement Govett prac- 
tised law for many years in New Plymouth, in partner- 
ship wit,h the founder of another distinguished legal 
family, James Henry Quilliam. The latter, who was 
admitted to t’he Bar in 1897, was a forceful and an able 
advocate. He was elevated to the Judiciary, as a tem- 
porary Supreme Court Judge, on his retirement from 
active practice in New Plymout’h. He outlived, by 
thirty-five years, C. W. Govett who had died in 1914. 
Today, both a son and a grandson of James Henry 
Quilliam are practising law in New Plymouth. The 
third partner in this old-established firm was David 
Hutchen, who had been practising on his own account 
in New Plymouth for many years after his admission 
as a solicitor in 1886. He was the author of a very 
useful book, The Land Transfer Act, and he was for 
many years on the Council of the Taranaki District 
Law Society. It was during one of his periods as 
President of the Societ)y, in 1915, that a letter was 
received from Mr. Philip Hopkins asking on behalf of 
the general body of Law Clerks in New Plymout’h, 
for the earlier closing of offices on Saturday. r\Tothing 
wa.s done (I am ashamed t’o say). In 1910, the weekly 
half-holiday for legal offices in New Plymouth had been 
changed from Thursday to Saturday (closing at 1 p.m.). 

THE MIDDLE PERIOD. 

Some of the early officers of the Taranaki Dist’rict 
Law Society were W. A. Banks, as Secretary, in 1906, 
and J. Terry, as Secretary, in 1909. He was the fat’her 
of John Terry, a one-time head boy of the New Ply- 
mouth Boys’ High School and now a practising lawyer 
in Auckland. In that year, 1909, William Kerr, who 
was later appointed a Magistrate (and who since 1903, 
had been a partner in the firm of Standish and Kerr) 
was the President of the Society. The other members 
of the Council of t’he Society in 1909 were J. E. Wilson, 
A. H. Johnst’one, J. B. Roy, C. H. Weston, and David 
Hutchen. 

I have an old photograph of some of these early 
practitioners, taken in wig and gown at the New Ply- 
mout,h Courthouse. In it are shown W. Kerr, 
C. W. Govett, Oliver Samuel, J. H. Quilliam, J. B. Roy, 
D. Hutchen, T. C. Fookes, W. L. Fitzherbert, and A. J. 
Edmunds. The late Mr. Justice Edwards, is in t’he centre 
and on each side of him the then Registrar, R. I. Stanford, 
and the Sheriff, W. A. Banks. An inscription on the 
bottom of the photograph explains Ohat it was taken on 
the occasion of Mr. Justice Edwards taking his seat for the 
first time, at New Plymouth, as Judge of the Northern 
Judicial District, on September 30, 1903. J. E. Wilson, 
a member of the 1909 Council, commenced practice on 
his own account in New Plymout,h and subsequently 
entered into partnership with George Grey, the father 
of Philip Grey, who is at present practising in New 
Plymouth. In 1902, the firm name was Wilson and 
Grey and later, Grey and Grey. J. E. Wilson was, 
for a time, Mayor of New Plymouth and it was he who 
presided at t,he ceremony of laying t’he first of the 
tram-rails in New Plymouth. From practice here, he 
was appointed to the Magistracy and later held the 
office of Chief Just’ice of Samoa. 

A. H. Johnstone, another member of that Law Societ) 
Council, in 1909, practised wit’h distinction at the Bar 

bot,h in Now l’lymout~h and later in duckland, where 
he was appoiutod King’s Counsel. As Sir Alexander 
Johnstone, Q.C., he is still in pract’ice t’here. In 
1913, at New Plymouth, he was President of t’he Tara- 
naki District Tlaw Societ’y. 

Sir Alesander Johnstone, Q.C., is one of t’hc dis- 
tinguished men of whom Taranaki can be justly proud. 
His is one of t’he names which the New Zealand legal 
profession esteems and highly respects. 

In 1914, the genial and popular Frank Wilson was 
President of the Society and a practising lawyer here. 
He had, in 1903, joined J. B. Roy in partnership. He 
was head of the firm later known as Wilson and Freeman. 
Frank Wilson was Mayor of New Plymouth from 1920 
to 1927-m which latter year he died. W. H. Freeman, 
his partner, was later appointed a Magistrate, and is 
still in office as such in the Thames-Tauranga district. 

Taranaki can claim several other appointment’s 
from t,he ranks of its practising solicitors to the Magis- 
tracy. Names which come to mind are William Kerr 
of New Plymouth, to whom I have previously referred ; 
Alfred Coleman of Stratford, who also has been the 
Chairman of several Government Commissions, Jack 
Willis of New Plymouth, who, in addition to being a 
Magistrate, is an author of several legal works ; and 
the late Jim Hessell, who, before he was appointed to 
the Magistracy, was practising law at Eltham. The 
emoluments attaching to this Magisterial office have 
been improved in recent years but it is interesting to 
record, that as far back as 1920, when Mr. H. R. Billing 
was President of the Taranaki Law Society and Mr. 
T. A. Baily was the Resident Magistrate here, t’he 
Society supported a recommendation for “ improve- 
ment of the status and remuneration of Magistrates.” 

In 1921 the Council of the Law Society for Taranaki 
comprised such well-known contemporary names as 
John Connal Nicholson, who was President and had 
been a member of the firm of Roy and Nicholson since - 
1908, R. H. Quilliam (our present, Crown Prosecutor 
and a Prosecutor at the Tokio War Trials), T. P. 
Anderson (a one-time Chairman of the Mortgagors 
Adjustment Commission), H. R. Billing, Chairman of 
t,he Board of Governors of the High Schools), Cyril 
Henry Croker (sometime Member of the Legislative 
Council) and Austin Bewley-the t)hree latter all having 
been admitted as solicitors in t’he same year, 1909. 

In 1922, the year of J. B. R’oy’s retirement from 
practice, when Claude H. Weston (to whom reference 
has earlier been made) was President of the Society, 
it is amusing, in the light of present-day international 
alignment’s, to find that a letter was received, by the 
Taranaki Societ’y, from “ The Society of Russian Bar- 
risters in Constantinople,” asking for aid. This 
would doubt,less be from a faction of those disinherited 
exiles who had been supporters of the Czarist regime 
prior Do its overthrow by t,he Revolution. Again, no 
action was taken ! 

In 1923, Mr. T. P. Anderson, as President of the 
Society, had associated with him, as Secretary, L. 
Etherington, a practising solicitor who, over the pen- 
name of “ John Doe “, used regularly to contribute, 
to the Taranaki Herald, a column on topical events. 

OTHER TARANAKI PRACTITIONERS. 

There have been, and are today, many eminent and 
well-known solicitors in other parts of Taranaki whose 
names have not been mentioned, but who are assured 
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of a well-dcscrvrd place in any complete history- of the 
Taranaki Icga.1 profession. Ava’ilable records, and per- 
sonal information, have, of necessity, focussed attenbion 
more on New Plymouth practitioners than on those in 
other parts of the Province. Without doing full justice 
to t’heir place in this review, we can however readily 
call to mind such early names as D. G. Smart, H. D. 
Caplen, and G. H. Ryan of Hawcra. From that town 
also come such eminent men as A. K. North (now on 
the Supreme Court Bench), F. C. Spratt, a leader of 
the Bar in Wellington, and t,he late Paddy O’Dea, a one- 
time schoolmaster but later a barrister remembered 
for his Irish eloquence and forceful personality. 

Bernard McCarthy, lawyer and sportsman, E. Beechey, 
later a Native Land Court Judge, R. D. Welsh, Arthur 
Coleman, L. A. Taylor, and John Houston (the lat’ter 
an authority on Maori history and legend), are all 
names which are associated with the practice of the law 
in Hawera. 

In St’ratford, one of the early practitioners was Cecil 
Wright, who was joined in part’nership by H. E. 
Lawrence-a man of tireless energy who was to be found 
playing tennis at the age of seventy and still practising 
law at eighty. Some of the other practitioners in 
Stratford have been T. C. Fookes, who has a son now 
practising in New Plymouth and a nephew practising 
at Inglewood, Sinclair Macalister, the late partner of 
Alfred Coleman (now a Magistrate), and E. 8. Ruther- 
furd. The latter is still in pract,ice at Stratford, as are 
also, E. H. Young, a one-time Chairman of the Mort- 
gages Adjustment Commission ; Percy Thompson, 
a former Mayor of Stratford, and N. H. Moss, the present 
Mayor and also Chairman of the New Zealand Municipal 
Corporations Association. It is interesting to note also 
that Sir Alexander Johnstone, Q.C., now of Auckland, 
was at one time in practice in Stratford as a member 
of the well-known firm of Malone, Anderson, and 
Johnstone. In 1914, A. H. Johnstone came to New 
Plymouth and Truby King took his place in Stratford. 

T. B. Grump, Andrew Chrystal, and A. A. Stewart 
were early practitioners in Eltham. At Inglewood, 
we recall the names of A. Paterson, Harold Thompson, 
William Armstrong, and Ian Grant. It was Harold 
Thompson who assisted in the capture and arrest of 
New Plymouth’s early highwayman, Bob Wallath. 

Ivor Prichard, who commenced practice thirty years 
ago in Waitara, is now a Judge of t’he Maori Land Court 
for the North Auckland District’. New Plymouth, for 
Maori purposes, is included in the Aotea Maori Land 
District and is served by the Aotea Maori Land Board, 
which has its headquarters at Wanganui. From there 
to New Plymouth, in the earlier years, for the Native 
Land Court Sessions, frequently came Judge Browne, 
who was then President of the Aotea Maori Land Board. 

JUDGES AND MAGISTRATES. 
Early Magistrates in New Plymouth were, first, 

Thomas King, and then, in 1852, Josiah Flight. They 
were probably the first Resident Magistrates. Later, 
we find the names of William Kerr, M. Crook, T. A. 
Bailey, A. M. Mowlem, R. W. Tate, and H. H. Wood- 
ward. 

Registrars of the Supreme Court within recent memory 
have been H. Gilmore-Smith and L. W. Louisson. 

The Hon. Harold Bracket Gibson, M.L.C., of Fiji, 
who is now practising law at Labasa, was, in 1919, 
a member of the Taranaki District’ Law Society. 

Judges of the Suprcme Court have visited New Ply- 
mouth on (Aircuit for the quarterly sessions for many 
years past’. In this connection it IS interesting to note 
that in being no respecter of persons, the law has ex- 
tended its challenge even to one of these Judges, Mr. 
Justice Edwards, who in the early part of t)his century, 
was described as the Judge of the Nort’hern District, 
and as such, the regular Judge presiding at, our Taranaki 
Supreme Court Session, was, in May, 1891, the de- 
fendant in a case reported as the AttorneyGeneral v. 
Morley Bassett Edwards. The late Mr. Justice Edwards 
had been appointed by the government of t.he day 
as an additional Judge of the Supreme Court. There 
were then only five Judges-Chief Justice, the late Sir 
James Prendergast, and the late Justices Richmond, 
Williams, Denniston, and Conolly. 

The appointment of Mr. Justice Edwards as a sixth 
Judge had been challenged by the Opposition party 
of the day on the grounds that it was illegal. Sir Robert 
8tout, later Chief Justice, but, at that time, a practising 
barrister in Wellington, was interviewed by a reporter 
of the Evening Post on March 17,1890, Sir Robert Stout, 
in answer to a request for his views on the appointment, 
said : “ I have no objection to Mr. Edward’s qualifica- 
tions . He will be a conscientious Judge, I have no 
doubt, and he is a good lawyer. I exceedingly regret his 
appointment nevertheless, for I believe it to be illegal, 
unconstit’utional, and destructive of t,he independence 
and dignity of the Supreme Court Bench ; and I feel 
very vexed it should have been made.” 

The appointment of this temporary Judge had been 
approved by Governor Onslow with what then appeared 
to be all the necessary formalities. It therefore had to 
be attacked by legal processes. The Attorney-General 
took action, and briefed Sir Robert Stout to appear 
with him. The case was heard by the full Court of 
Appeal, Mr. Justice Edwards being called upon to 
show cause why his Commission should not be cancelled 
on grounds of illegality. By a majority judgment, the 
Court decided in favour of the defendant. The Crown, 
however, appealed from this decision and the case 
then went to the Privy Council. On May 23, 1892, 
the Judicial Committee of the Privy Council gave its 
decision. It reversed the judgment of the New Zealand 
Court of Appeal, and declared the appointment illegal. 
The crucial point was that no provision had been made 
at the time of the appointment for a fixed salary for the 
new Judge. The Judge was left dependent on the 
Ministry of the day for payment of any salary. NO 
prior provision had been made by Parliament in its 
Budget or Civil List Act of that year for the salary of 
a sixth Judge. 

The decision of the Privy Council in thus invalidating 
the appointment of Judge Edwards was later overcome 
by the passing in New Zealand of a special Act of Parlia- 
ment increasing the number of permanent Supreme 
Court Judges to six, and providing, in advance, in the 
Civil List, for salaries for six, instead of five, Judges. 
Thus was the constitutional principle of the independence 
of the Judiciary especially safe-guarded in our Statute 
Law. Shortly afterwards there was a change of Govern- 
ment. The Times (London) of July 12, 1892, in a leader 
on the terms and effect of the Privy Council judgment 
said : 

That w&s the contention of the present Government and its 
legal advisers from the first. When in opposition, they 
stood out against the appointment for the very reasons given 
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Insurance at 

LLOYD’S 
* HVSURANCE t o -d y a is a highly technical business and there are many special 

Lloyd’s Policies designed to meet modern conditions and requirements. 
It is the business of the Professional Insurance Broker to place his know- 
ledge and experience at the service of his client, and his duty is to act as his 
client’s personal agent t,o secure for him the best coverage and security at 
lhe lowest market rates. 

* LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inter 

&a, the advantages of insuring under Lloyd’s Policies at Lloyd’s rates may 
be obtained. As Professional Insurance Brokers in touch with the biggest 
and most competitive insurance market in the world, Lumley’s offer the 
most complete and satisfactory insurance service available in New Zealand. 

* If you require the best insurance advice-consult . . . . 

EDWARD LUMLEY & SONS (N.Z.) LIMITED 
Head Office : WELLlNGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES 

The New Zealand CrippledChildren Society was formed in 1935 to take 
Box 6025, Te Aro, Wellington 

up the cause of the crippled child-to act as the guardian of the cripple, 
and fight the handicaps under which the orippied child labours ; to 
endeavour to obviate or minimize his disability, and generally to bring I8 BRANCHES 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. 

ITS POLICY THROUGHOUT THE DOMlNlON 
(a) To provide the same opportunity to every crippled boy or girl a8 

that offered to physically normal children ; (b) To foster vocational 
training and placement whereby the handicapped may be made aeif- ADDRESSES OF BRANCH SECRETARIES : 
supporting instead of being a charge upon the community ; (c) Preven- 
tion in advance of crippling conditions as a major objective ; (d) To 

(Each Branch administers it8 own Funds) 

wage war on infantile paralysis, one of the principal causes of crippling ; AUCKLAND . . P.O. Box 5097w. Auckland 

(c) To maintain the closest co-operation with State Departments, CANTERBURY AND WESTLAND P.O. Box 2036, Christchurch 

Hospital Boards, kindred Societies, and assist where possible. SOUTH CANTERBURY . 28 Wai-it1 Road, Timaru 

It is considered that there are approximately 6,000 crippled children DUNEDIN . . P.O. Box 483, Dunedin 

in New Zealand, and each year adds a number of new oases to the GISBORNE . . . P.O. Box 331, Glsborne 

thousands already being helped by the Society. HAWKE’S BAY . . . . P.O. Box 30, Napier 

?dembers of the Law Society are invited to bring the work of the 
NELSON . . P.O. Box 188, Nelson 

N.Z. Crippled Children Society before clients when drawing up wills 
NEW PLYMOUTH . . . . 12 Ngamotu Beach, New Plymouth 

and advising regarding bequests. Any further information will 
NORTH OTAQO C/o Dalgety B Co., P.O. Box 304, Oamaru 

gladly be given on application. 
MANAWAT~ . . P.O. Box 299, Palmer&on North 
&URLBOR~~QB . . . P.O. Box 124, Blenheim 

MR. C. MEACHEN, Secretary, Exeautive Councli SOUTH TARANAKI A. & P. Buildings, Nelson Street, Hawera 

EXECUTIVE COUNCIL 
SOUTHLAND . . . . P.O. Box 169, Inveroarglll 
STRATFORD . . . . . 
WAN~ANUI :: . . . 

P.O. Box 83, Stratford 
MR. H. E. YOUNQ, J.P., SIR FRED T .  BOWERBANK, DR. ALEXANDER 
GILLIE~, SIR JOAN ILOTT, MR. L. SINCLAIR THOYPSON, MR. FRANK 

P.O. Box 20, Wanganui 
WAIRARAPA . . P.O. Box 125, Masterton 

JONES, SIR CHARLES NORWOOD, MR. CAMPBELL SPBATT, MR. G. K. WELLINGTON . 
HANSARD, MR. ERIC HODDER, MR. ERNEST W. HUNT, MR. WALTER 

Brandon House, Featherston St., Wellington 
TAURANQA . . 42 Seventh Avenue, Tauranga 

N. NORWOOD, MR. V. S. JACOBS, MR. G. J. PARK, MR. D. G. BALL, COOK ISLANDS C/o Mr. H. Bateaon, A. B. Donald Ltd., Rarotonga 
DR. G. L. MCLEOD. 



. . . 
Vlll NEW ZEALAND LAW JOURNAL April 5, 1955 

-__-~_ __--~-..~ _-- - 

Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of Solicitore, as Ezeeutors and Advisors, iu directed to the claim of the institutionrr in this is 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IN TEE HOMES OF THE 

There are 22,900 Boy Scouts in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- ASSOCIATIONS reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others, There is no better way for people 

It teaches them services useful to the to perpetuate their memory than by 
public, handicrafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good E500 endows a Cot 
character. in perpetuity. 

Solicitors are invited to COMMXND THIS 
UNDENOMINATIONAL ASSOCIATION t0 clients. Official Designation : 

A recent decision confirms the Association 
as a Legal Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

Official Designation : 
TRUST BOARD 

The Boy Scouts Association (New Zealand 
AUCKLAND, WELLINGTON, CHRISTCHURCH, 

Branch) Incorporated, 
TIMARU, DUNEDIN, INVERCARGILL. 

P.O. Box lM2. 
Wellington, Cl. 

Each Association administers its 0w?2 Fun&. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established “I GIVE AND BEQUEATH to the NEW 
throughout the Dominion to open the door- 
way of health and happiness to delicate and ZEALAND RED CROSS SOCIETY (Incor- 

under-standard children. Many thousands of porated) for :- 
young New Zealanders have already benefited The General Purposes of the Society, 
by a stay in these Camps which are under the sum of E.. . . . . . . . . , . (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 
legal profession in advising clients to assist other Dominion Officer shall be a good 
by means of Legacies and Donations this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATION OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PRIVATE BAG, 
serves humanity irrespective of class, colour or 

WELLINGTON. 
creed. 

CLIENT ” Then. I wish to include in my Will B leascy for The Britlah and Foreign Bible Society.” 

MAK I NG SOL,c,;cR, ~‘weu, what are they ?” 
SOLICrrOB: “ That's an excellent idea. The Bible Soclely has at least four characteristics of an ideal bequest.” 
CLIENT 

’ a‘ It’s purpose is definite and unchanging-to circulate the Scriptures withour elther uote or comment. 

A 
Ita record is amazing-since its inception in 1804 it has distributed over 532 million volumes. Its scope is 
far-reaching-it troadcasta the Word of God in 750 language& Its activities CBD never be superfluous- 
man will always need the Bible.’ 

WILL 
t-1 IILNT “ You eaprese my views exactly. The Society deserves a substantial legacy, in addition to one’s re?ular 

contribution.’ 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 

P.O. Box 930, Wellington, 0.1. 



in the judgment of the Privy Council, In office, they urged 
their reasons in our Court of Appeal and having failed to con- 
vince three out of five Judges, they too’& the case to the highest 
authority in the Empire, and obtained a verdict ahnost in 
the very words used to place their case before the <,!ourt of 
Appeal. They have performed a signal service to the Colony 
which has brought, t’hem groat credit for devotion to con- 
stitutional principle, and for moral courage. Throughout 
this lamentable business they did the right thing, and in the 
right way. 

And so, for many years afterwards, with his appoint- 
ment legalised, Mr. Justice Edwards continued to 
visit, on circuit, our Supreme Court at New Ply- 
mouth. There are now twelve Supreme Court, Judges 
of whom one holds the rank of Chief Justice. Grouped 
into two Divisions, t,hey constitute t’he Court of Sppoal, 
which holds sittings t)hree times a year in Wellington. 
Appeals from a single Judge, therefore, are determined 
by his brethren, sitting three or more together. “ And 
so, ” said the late Sir John Salmond on his own elevation 
to the Bench, “ Judges in New Zealand ha’vo still left 
to them one enjoyment in life, t’he melancholy pleasure 
of reversing each other’s decisions.” 

THE EARLY DAYS-AXE Now. 

The lot’ of the lawyer in the early days in Taranaki, 
like that of the policeman of Gilbert and Sullivan, was 
not a very happy one. It was certainly not an easy 
one. We move along today perhaps unaware of the 
difficulties of the pioneer practitioners, and unconscious 
of the improvements which have been effected for our 
benefit. At a gathering of Taranaki lawyers held on 
February 3, 1922, in New Plymouth in honour of two 
of the oldest practitioners, J. B. Roy and R. C. Hughes, 
it was there said by one of the guests : “ Things were 
very different in New Zealand in the early years of 
practice. There were then no telegraphs, practically no 
t,rains, tracks t’hrough bush, where are now asphalt 
roads ; no Land Transfer Act to give clients quick and 
reasonable service. Settlers lived in fear of the Natives. 
Life was harder than today.” That those conditions 
were experienced by the Judges as well as by t’he lawyers 
is borne out by the following incident. On August 
11, 1927, portraits of two distinguished Judges, Mr. 
Justice Henry Samuel Chapman and his son, the 
Hon. Sir Frederick Revans Chapman, were unveiled 
in the New Plymouth Supreme Court. Mr. H. R. Billing, 
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who, in 1927, was President of the Taranaki Law 
Society, spoke of the valuable service rendered by this 
father and son on the Supreme Court Bench from 1843 
to 1852 and from 1903 to 1924, respectively. Mr. 
Justice Chapman (Sen.) met Sir William Martin (the 
Chief Justice) in New Plymout’h in 1844 and drew up 
Rules for the Supreme Court’. The Chief Justice 
walked overland from Auckland, and &Ir. Justice 
Chapman (Sen.) came by boat from Wellington, but 
was landed at Kawhia and had to walk the rest of the 
journey to Now Plymouth and also back to Wellington. 
Incredible-but’ true ! 

“ A few Jroars ago,” said Mr. Billing in 1927, ” Sir 
Frederick Chapman gave us a very interesting lecture 
in New Plymouth describing his father’s experiences on 
that memorable occasion.” 

Amongst the eighteen objects of the Rules of the 
Tnranaki District Law Society, are t’wo, which road, 
“ Goneral;y to protect the interests of the legal profession 
and t’he interests of the public in relation to legal 
matters ” and “ to give its add and countenance to law 
reforms and to represent, t’he views, interests, and wishes 
of the profession.” 

Those practitioners of whom we have heard mention, 
and indeed many others unmentioned, have done 
much to contribute towards the fulfilment of the above 
two objects of the Society. 
English historian, says : 

Sir Edward Croasy, an 

Ho who has studied our Constitution the most deol,ly, 
will venerate it the most : and while he vigorously extirpates 
abuses and steadily works out its vital law of growt,h and 
development, ho ~111 religiously guard its primary in&itutions 
from the experimenis of tho conceited theorist and the assanlt,s 
of the disloyal dcstro y c r It is however due to our present 
law reformers, to bear witness to their hnnourablo activity 
in swoeping away absurd technicalities, todious processes, 
irrational subtleties and other abuses of our legal system 
which for ages have defied the great constitutional maxim : 
that .Jnstice and Right shall bc sold, denied or deferred, to 
no man. In this field of reform ’ much 1:~s been done, lout 
moro relnains to do.’ 

May I conclude with the words of H. G. Wells : 
“ What man has done, the little triumphs of his present 
state, and all this hist,ory we have told, form but the 
prelude to the things that man has yet to do.” 

CORRESPONDENCE. 
Place for Settlement of Land Transfer Transaction and Incidence 

of Exchange on Purchase Moneys. 
The Editor, 
NEW ZEALAND LAW Joonw,~, 
Wellington. 
Dear Sir, 

Referring to the answer to Question No. 3 (a&e 11. 16), is not 
the answer to the portion of the question relating to exchange on 
purohaqe-moneys incorrect ? Is not the only place for settle- 
ment of the sale of Land Transfer land the Registry whero the 
title to that land is registered. and is not the vendor entitled to 

(b) Settloment when bobh parties reside in sumo town : no 
exchange added. 

(c) Settlement when both parties resiclo in a different town 
outsido ,4uckland : purchaser pays exchange, as vendor 
could insist on settlement in Auckland, whon exchange 
would be added as in (a) above. 

Tho foregoing method of dealing with the exchange question 
has worked smoothly for a loag poriod, and it is suggested that 
it is worthy of goneral adoption. 

Yours, etc., 

receive the full amoun’t of the’ pur~l~a~~ moneys as stated in the 
transfer at that Registry Office ? 

COUNTRY PRACTITIONER. 

The writer hacl occasion to obtain a ruling on the point many [The last sontenco in the Practical Point to which exception is 

years ago from the Auckland Law Society, and it was to that taken should have read : “ In the instant cast, therefore, tbo 

effect. purchaser must pay tho exchange. The vendor was entitled to 

From that ruling the practice has grown up in Northland 
the full purchase-money free of exchange.” 

as follows :- 
(a) Settlemont when vondor resides in Auckland, and pur- 

The question asked was not clerlrly expressed, and apparently 
misled “ X ” who answered it. 

chaser elsewhere : exchange paid on Auckland. right.-Eel.] 
Our correspondent is, of course, 
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LAND TRANSFER: THE REGISTRATION OF LEASES. 
--- 

By E. C. ADAMS, 1.X.0., LL.M. 

. 
(Concluded fi 

-- 

LEASES AND EASEMESTS. 

An easement ancillary to a lease may be created in 
the memorandum of that Icase. For example, an 
actual lease of a definite parcel of land together with 
a right of way over another portion : in such a case 
the right of way is act’ually appurtenant to the lease 
itself and would cease with the lease itself. 

But, if the leading object of the instrument is the 
creation of an easement or profit a prendre-(i.e., if the 
person taking under the instrument is not to have the 
right of exclusive possession) then the instrument 
must be in the form of a memorandum of transfer 
(Form B 2nd Schedule) and not of a lease (Form K) : 
s. 90 of the Land Transfer Act, 1952, McKenzie v. 
Waimumu Queen Gold-Dredging Co., Ltd., (1901) 21 
N.Z.L.R. 231 ; Barber v. Mayor, etc., of Petone, (1908) 
28 N.Z.L.R. 609; 11 G.L.R. 148. 

LEASES AXD LICEXCES. 

An csscntial element of a lease is the right of the 
lessee to exclusive possession of t’he land. But Ohis 
does not mean that certain rights over the land lcascd 
may not be reserved to the lessor or grant,ed to a third 
person. For example, A may lease to B, reserving to 
himself an easement-(e.g., a right of way) over the 
land leased, or a profit a prendre. 

Tllus, in Glenwood Lumber Compuny r. Phillips, 
[1904] A.C. 405, the licence granted to t’he respondent 
“ licensed ” to him a certain parcel of land to hold 
(for the purpose of cutting timber, etc.) for the term of 
twenty-one years with a proviso that other persons 
might’ travel over the ground, t’hat certain persons 
could take timber for public works, and that. persons 
settled by lawful authority within the ground licensed 
should not be interrupted in clearing and cultivation. 
It was held that this gave the licensee an esclusivc right 
of occupation and in effect’ amounted to a lease. 

The same view was taken in Taralaaki County Council 
v. Ma&, [1931] N.Z.L.R. 476, where it was held that, 
notwit’hstanding the large reservations in favour of the 
licenser, the licensee had exclusive occupation and 
was tither a, licensee or lessee. 

If  an instrument’ is not a lease because it does not 
confer the right to exclusive possession (as in 1Vaimiha 
S’awmilling Co., Ltd. (In Liqdn.) v. Waione Timber Co., 
Ltd., [1923] N.Z.L.R. 1137 ; [1923] G.L.R. 353), it may 
bc at law an easement or a profit a prendre (both of 
which are registrable under s. 90 of the Land Transfer 
Act, 1953) or a licence. A licence (within the meaning 
of the general law) is not regist,rable under the Land 
Transfer Act, (certain so-called licences are rcgistrablc 
under t’hc Land Transfer Act by virt)uc of other statutes 
such as the Land Act, and s. 24 of Dhc Finance Act, 
1950, (dealing wit’h the salt of state houses) but t’hese 
are something more than licences as known to the 
general law). A “ licence ” (as that term is understood 
under t)he general law) is a right to enter upon the 
land of the licenser for some purpose agreed upon 
or to be or do some act in relation to the licenser’s land 
which would otherwise be unlawful, the right not 

.om page 75.) 
-- 

amounting to a legal easement or profit. In determining 
into what category an instrument comes, the substance 
of the transaction must, be looked at. 

As to the difference between a least and a licencc, 
set (1951) 27 NEW ZEALAND LAW JOURNAL, 263. 

Examples of licences are :- 

(a) The grant of the full and exclusive USC of all the 
refreshment rooms of a theatre for the purpose only 
of the supply to and the accommodation of the visitors 
to the t’heatre and for no other purpose whatsoever. 

(b) The grant by a railway company for a defined 
period of the sole exclusive licenoc and privilege of 
selling books and other publications at the company’s 
st’ations and of using the bookstalls thereat. 

(c) The exclusive right of supplying refrcshmcnt to 
the patrons of a theatre together with the right of 
using a stall in the foyer of the theatre : John Fuller 
and Sons, Ltd. v. Brooks, 119501 N.Z.L.R. 94 ; [1949] 
G.L.R. 534. 

In all the above oxamples, the cardinal feature is 
the right to provide amenities, and the right of occu- 
pation of any premises concerned is merely incidental 
and collateral to the exercise of that right. On the 
ot’her hand where the creation of a right to occupy 
property is the real purpose and intention of the parties 
a tenancy will be created-e.g., Joel v. International 
Circus and Christmas Fair, (1920) 144 L.T. 459, an 
agreement to allot to a person specified spaces in an 
exhibition for the duration of the exhibition. 

There may also be a licence subject to a condition- 
e.g., a man may give his neighbour permission to walk 
over his field provided he does not go with a dog. 
Slthough this is not a contract but a revocable licence, 
the condition is binding on the licensee : Tt’illcie v. 

London Passenger Transport Board, [1947] 1 All E.R. 
258 ; 63 T.L.R. 113. 

SUB-LEASES. 

There may be a lease of a lease, which is usually 
called a sub-lease. The term of the sub-lease should 
be less than that of the head lease. If  it is for the whole 
of the residue of the term of the head lease, it acts as 
an assignment of the head lease. The following extract 
from Baalman and CVells’s Practice of the Land Titles 
Office, 3rd Ed. 246, appears applicable also to New 
Zealand : 

An undorloaae for a term extending beyond that of the 
head leaso will not be reaistorod even though the head leaso 
contains an option of ronkal which has bee% exercised. 

An undorleaso for the residue of the torm created by tho 
hoatl loaso is open to ol,jection on the gro~md that it is, in 
offeot, an assig-nment (se”0 Lowk v. Balcer) tho appropriato 
form for which, under the H.P. Act, is a memorandum of 
Transfer. Whore it is intended to assign the term but still 
retain the affect of a sub-tenancy it is customary to demise 
for “ the residue of the term less tho last three days thereof”. 

A sub-lease for “ the residue of the term less the 
last day thereof” would also be acceptable in New 
Zealand. 



April 5, 1955 NEW ZEALAND LAW JOURNAL 
____ 

T h e c H u R c H A R M y -- The Young Women’s Christian 

in New Zealand Society 57 
Association of the City of 

A Society Incorporated under the provisions oj 
Wellington, (Incorporated), 

The Reli&ouo, Cha&k, and Educational 
Truste Acts, 1908.) 

Pi%idcti: 
‘I%& MOST REV. R. H. OWEN, U.1). 

Primate and Archbishop of 
New Zealand. 

Headquarters and Training College: 
90 Richmond Road, Auckland, W.l. 

ACTIVITIES. 
Church Evangelists trained. Mission Sisters and Evangel- 
Welfare Work in Military and ists provided. 

Ministry of Works Camps. Parochial Missions conducted 
Special Youth Work and 

Children’s Missions. 
Qualified Social Workers pro- 

vided. 
Religious Instruction given 

in Schools. 
Work among the Maori. 

Church Literature printed Prison Work. 
and distributed. Orphanages staffed 

LEGACIES for Special or General Purposes may be safely 
entrusted to- 

THE CHURCH ARMY. 
FORM OF BEQUEST. 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an lnternationai Fellowship 

“ I give to The Church Army in New Zealand Society, 
of 90 Richmond Road, Auckland, W.l. [here insert 
particulars] and I declare that the receipt of the Honorary 
Treasurer for the time being, or other proper Officer of 
The Church Army in New Zealand Society, shall be 
sufficient discharge for the same.” 

is to foster the Christian attitude to all 
aspects of life. 

* OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED f9,OOO before the proposed 
New Building can be commenced. 

Qeneral Secretary, 
Y. W.C.A., 
5, Bout’cott Street, 
WeUiq7tm. 

A worthy bequest for 

YOUTH WORK . . . 

THE 

Y.M.C.A. 
OBJECT : 

‘* The Advancement of Christ’8 
Kingdom among Boys sod the P&w 
motion of Habits of Obedience, 
lleverence, Uisoipline, Self Bespect, 
and 811 that tends towsrdn a true 
Christian Manliness.” 

THE Y.M.C.A.‘s main object is to provide leadership 
training for the boys and young men of to-day . . . the 

future leaders of to-morrow. This is made available to 
youth by a properly organised scheme which offers all. 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 
New Zealand where it is now established. Plans are in 
hand to offer these facilities to new areas . . . but this 
can only be done as funds become available. A bequedt 
to the Y .M.C.A. will help to provide service for the youth 
of the Dominion and should be made to :- 

Founded in 1883-&e first Youth Movement founded. 
Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
&12 in the Juniors-The Life Boys. 

12-18 in the SenIoP-The Boys’ Brigade. 

A character building movement. 

THE NATIONAL COUNCIL, 
Y,M.C,A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 
YOUR LOCAL YOUYG MEN’S CHRISTIAN ASSOCIATION 

FORM OF BEQUEST: 

“I GIVE AND Bl4QUEATH unto the Uoys’ Lirigade, New 
Zealand Dominion Council Incorporated, National Chambera, 
22 Customhouse Quay, Wellington, for the general purpose of the 
Brigade, (here insert details of legacy 07 berluest) and I direct that 
the receipt of the Secretary for the time being or the receipt of 
any other proper officer of the Brigade shall be B good snd 
sufficient discharge for the aame.” 

For inlornaat&m, writ.4 to: 
GIFTS may also be marked for endowment purposes 

or general we. 
TEE SECRETARY, 

P.O. Box 1408. WBLLIIOTOI. 



x NEW ZEALAND LAW JOURNAL April 5, 195.5 

OBJECTS : The princiijal object+ of the S.Z. Pedera- 
ton of TuI:ercn osis Associations (Inc.) ark’ as follows’ 

1. To tstablieh and maintain in New Zealand a 
Federation of Associations and persons interested in 
the furtherance of a campaign against Tuberculosis. 

2. To provide supplementary a-sistance for the b ,nefit, 
omfort and welfare of persons who are suffering or 

who h ve suffered from Tuberculosis and lhe de- 
pcndanta of such persons. 

3. To provide and raise funds for the purposes of the 
Federation by subscriptions or by other means. 

4. To make a survey and acqurre accurate informa- 
tion and knowledge of all matters affecting or con- 
cerning the existence and treatment of Tuberculosis. 

5. To secure co-ordination between the public and 
the medical profession in the investigation and treat- 
merit of Tuberculosis, and the after-care and welfare 
of persons aho have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members of the Law Society are invited to bring the work of the Federation before clients 
when drawing up wills and giving advice on bequests. Any jurther information will be 

gladly given on application to :- 
HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNSa (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.l. 

Telephone 4Cb959. 
OFFICERS AND EXECUTIVE COUNOIL 

President : Dr. Uordon Rich, Chris:church. Dr. 0. Walker, New Plymouth 
Executive : C. Meachen (Chairman), Wellington. A. II’. Carroll, IBairoa 
Council : Cap&n H. J. Gillmore, Auckland H. F. Low \ Wanganui 

W. H. Nasters 1 Dunedin Dr. W. A. Priest ) 

Dr. El. F. Wilson ) Dr. F. H. Morrell, Wellington. 

L. h’. Farthing, Timaru Hon. Treasurer : H. H. Miller, Wellinglon. 
Brian Anderson 1 Chrislchurch 
Dr. I. C. MacI&yre ) 

Hon. Secretary : Miss F. Morton Low, Wellington. 
Hon. Solicitor : H. E. Anderson, Wellington. 

Social Service Council of the 
Diocese of Christchurch. 

INCORPORATED BY ACT OF PARLIAMENT, 1952 

CHURCH HOUSE,173 CASHEL STREET 
CHRISTCHURCH 

Warden : The Right Rev. A. K. WARREN 

Bishop of Christchurch 

The Council was constituted by a Private Act which 
amalgamated St. Saviour’s Guild, The Anglican Society 

of the Friends of the Aged and St. Anne’s Guild. 

The Council’s present work is: 

1. Care of children in cottage homes. 

2. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex- 

panded as funds permit. 
Solicitors and trustees are advised that bequests may 

be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 

to meet the wishes of testators. 

“ I give and bequeath the sum of E to 
the Social Service Council oj the Diocese of Christchurch 
for the general purposes of the Council.” 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund 
l Rebuilding Fund 

Enquiries much welcomed : 

Management : Mr. & Mrs. H. L. Dyer, 
‘Phone - 41-289, 
Cm-. Albert & Sturdee Streets, 

AUCKLAND. 

Secretary: Alan Thomson, B.Com., J.P., 
AUCKLAND. 

‘Phone - 41-934. 
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FORM OF SUB-LEASE. 

The ordinary memorandum in the Form K, of the 
Second Schedule t’o the Land Transfer Bet is used. 
The form could commence : I> A. B., being registered 
as proprietor of an estate of leasehold, as lessee under 
Memorandum of Lease No. subject, however,etc. 

DEALINGS WITH SIJB-LEASES. 

So far as registration under the Land Transfer Act 
is concerned a sub-lease may be transferred, mortgaged, 
and surrendered exacbly in t’he same manner as the 
ordinary memorandum of lease : Sect,ions 97, 101, 120 
of Dhe Land Transfer Act’, 1952. The memorial of a 
sub-lease is endorsed on : 

(a) The Register Book ; 

(b) The lessee’s duplicate of the head-lease, i.e,., the 
one which has been stamped with ad vnlorem 
lease duty by the Stamp Duties Office ; 

(c) The Land Transfer (or office) duplicate of the 
head-lease. 

The production of the outstanding certificate of 
title for the fee-simple is not required and the memorial 
of the sub-lease is not endorsed on such certificate of 
title. The memorial is not endorsed on the counter- 
part or triplicate copy, if any, of the lease. 

SUB-LEASES PROTECTED FROM FORFEITURE. 

There are special provisions in the Property Law 
Act, 1952, protect,ing a sub-lease from forfeiture : s. 119, 
and see Garrow’s Real Property in New Zealand, 4th 
Ed. 624 et seq. 

LEASES IN BUTURO. 

As a general rule a lease may be granted to com- 
mence at any t’ime in t’he future : Ma,nn v. Registrar of 
Land Registry, [1918] 1 Ch. 202. That is to say there 
is no objection (apart from special provisions in certain 
statutes) to a lease being expressed to commence at a 
future date after the date of the lease. But a lease 
expressed to commence on an uncertain da.te which 
may never happen, (e.g., upon the completion of the 
proposed Auckland Harbour Bridge) would offend the 
rule against remoteness of vesting or perpet’uit’ies and 
will not be accepted for registration. The following 
are examples of statutory except’ions to the general 
rule that a lease may be granted to commence a,t any 
time in t’he future :- 

(a) Section 91 (4) of the Property Law Act, 1952, 
leases by mortgagees in possession. 

All leases must take effect in possession not later t,han 
six months after its date. 

(b) Every lease of Maori land must take effect in 
possession within one year from the date of 
the first execution thereof by any party there- 
to : s. 235 (2) of t,he Maori Affairs Act, 1953. 

(c) Section 9 of the Public Bodies Leases Act, 1908. 

Every lease granted in pursuance of that 9ct takes 

cffett’ in l~ossession wit’liin six months after t’he grant#ing 
thereof. 

(d) ~Sectio~, 163 (I)) Municipa,l Co,~orations Act, 1954. 

Every lease t’akes effect in possession wit’hin six 
months from its date. 

LEASE PURPORTIXG TO COMMENCF: BEFORE DATE OF 
EXECUTION. 

There is no objection to this. “ Nor is t’here any 
object’ion to a lease in which the term is expressed to 
have commenced at a past date ” : Baalman and 
Wells’s Land Titles Office Practice, 3rd Ed. 235, citing 
York House Proprietary, Ltd., (1930) 43 C.L.R’. 427, 438. 
In Garrow’s Real Property in New Zealand, 4th Ed. 557, 
t’he posibion is put as follows :- 

Where in e lease executed on a certain date there is a grant 
of the demised uremises to be held bv the lessee from a date 
prior to the deie of execution, the grant operates from the 
date of execution, the date in the habendum merely marking 
the point of time from which the duration of the term is to be 
reckoned. 

REGJSTRATION : EXISTING AND SUBSISTING REGISTERED 
LEASE. 

It is stated in Baalman and Wells’s Land Titlea 
Office Practice, 3rd Ed. 236, that a lease will be regis- 
tered notwithstanding the existence of a prior regis- 
tered lease of t.he same land, provided it is :- 

(u) expressed t’o commence on or after the determina- 
tion of the prior lease, or 

(b) t’he prior lease is noted in the memorandum of 
encumbrance. 

The practice is similar in New Zealand. 

REGISTRATION OF LEASE WHEN TERM EXPIRED. 

A lease cannot be registered, if the term thereof has 
expired before it is presented for registration. This 
applies whether or not the lease contains a compulsory 
purchasing clause or a renewal clause. Similarly, in- 
struments cannot be registered against, expired leases. 

LEASE OF MORTQAGED LAND. 

Section 119 of the Land Transfer Act, 1952, provides 
that no lease of morbgaged or encumbered land shall 
be binding upon the mortgagee except so far as the 
mortgagee has consented thereto. 

Although the consent of the mortgagee may be 
effectual, if obtained after the registration of the lease, 
and may be even implied, the careful conveyancer will 
endeavour to get the mortgagee’s consent endorsed on 
the lease before it is registered. If this is not done, 
there is a real risk, that, if the mortgagee exercises 
his power of sale, the registration of the lease will be 
extinguished. 

RESERVATION OF RENT. 

The following paragraph from Baalman and Wells’.~ 
Practice of Land Titles Office, 3rd Ed. 236, is also 
relevant to our New Zealand practice : 

Rent is not an essential constituent of a lease : K&girt’s 
case. (l&38\ 5 Co. Rem 54b. 77 E.R. 137. 1 Platt on Leases. 
p. 9 ; but ‘if a rent l’s reserved it must ‘be certain or aster: 
tamable. A fluctuating rent is not an objection to registration 
provided that the contingencies upon which it is expressed 

I 
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to vary are ascertainable. 
The reservation of rent to a stranger to the title is void : 

(‘o. Litt. 14311, 213b. Rent need not, however, he expressI> 
reserved to tho lessor. but, may be reserved generally without 
stating to whom it should be paid, even when there are co- 
lessors of whom one is a fiduciary. For the rent will devolve 
with the reversion according to law and be apportioned in 
respect of any undivided shares or successive interests : see 
&m, 6th Ed. 126 : Henn/z 7’n,,?oana v. O/~o?td, (ISiX) 
3, N.Z. dur. (N.S.) S.C. 86. 

A rent may be a rack-rent, or merely nominal, or 
what is known as a peppercorn one. A few years ago, 
an English Judge disapproved of the practice of re- 
serving a rental of one peppercorn, if demanded ; but 
a peppercorn rental is expressly mentioned in certain 
Acts of the New Zealand Parliament. Sometimes 
land may be leased at a rack-rent only, e.g., s. 10 of the 
Public Bodies Leases Act, 1908 ; and a District Land 
Registrar would not register any lease in cont’rarention 
of any such st’atut’ory provision. 

TERM OF Ir~.4src. 

At common law, there appears to be no limit to 
the term of a lease. There are, however, several 
statutory limits with which conveyancers should make 
themselves conversant. In Baalm,an and Wells’s 
Practice of Land Titles Ojfice, 3rd Ed. 239, there 
appears the following relevant passage :- 

The question often arises as to whether the period for which 
a lesse may be “ renewed ” in pursuance of an optiorp, should 
ae taken into consideration for the purpose of determining 
whether or not the lease exceeds a prescribed maximum. 
In the absence of any comprehensive authority on the subject 
it appears that each case should be decided in the light of 
any context in the statute or other instrument which makes 
the term a relevant feature : 800 e.g., Llangattock v. ll’atney 
Cmbe Reidand Co., Ltd., [1910] 1 K.B. 236 ; [1910] AC. 394. 

In many New Zealand statutes the right of any 
renewal is expressly made a relevant factor, e.g., s. 235 
of the Maori Affairs Act, 1953, ss. 125-128 of the Public 
Works Act, 1908 ; s. 2 of the Land Subdivision in 
Counties Act, 1946 (definition of “ Sale “). 

Section 235 of the Maori Affairs Act, 1953, provides 
that, except as may be otherwise expressly provided in 
any Act, no alienation of “ Maori ” freehold land by 
way of lease shall be for a longer term than 50 years 
iincluding any term or terms of renewal to which the 
lessee may be entitled). The extended definition of 
lease for t?m purposes of Part XX of that A (It, reads 
as follows :- 

“ Lease,” in relation to any Maori freehold land, includes, 
in addition to its ordinary meaning, any licence, grant, or 
other alienation conferring upon any person a right at law 
or in equity to ths use or occupation of the land for any pur- 
pose, or a right to enter thereon for the purpose of removing 
therefrom timber, minerals, flax, or any other valuable thing 
attached to or forming psrt thereof, whether that alienation 
confers P right of exclusive possession or not ; and the terms 
“ lessor,” ‘. lessee,” and “ rent ” shall be construed accord- 
ingly.” 

Limitations as to the term of leases will also be found 
in such Acts as the Settled Land Act, 196s; Public 
Bodies Leases Act, ldl% ; Municipal Corporation Act, 
I954 ; Reserves and Domains Act., 1953 ; National 
Parks Act, 1952 ; Land Act,, 1948 ; and in mauy Acts 
authorising corporat,ions created by statute co lease 
land. Care must a,lways be taken by a conveyancer 
to see that a corporation created by statute does not 
exceed its statutory powers of alienation ; and any 
such lease ultra vires of the corporation would be refused 
registrat,ion by the District Land Registrar. 

ME~ORAKDGBI OF I”XTEIWO,Y OF TERRY C)F LEASE. 

This is provided for by s. 116 of t’he Land Transfer 
Act, 1.932, which enables the term of a,ny registered 
lease to be extended by a short form. 

The principal point to be observed is that the 
memorandum of extension must be in the Form L in 
the Second Schedule, Land Transfer Act, 9952 ; and 
that it must’ be registered before the expiry of the 
cirrrent term of the lease. It must’ be signed by both 
the lessor and lessee. If the covenants of the original 
lease are varied, the variations will , as a general rule 
not concern very much the Registrar : and the corn-, 
ments made previously in this article under the sub- 
heading “ Conbents of*Leese ” apply equally to s. 116 
of the Land Transfer Act, 1952, also. 

As an extension of a lease is in essence a new lease, 
constituting a new contract between the lessor and the 
lessee, it w,ill be liable to ad valorenr duty under Part VT 
of the Stamp Duties Act, 1954, unless specially sxempted 
therefrom. 

On the registration of the memorandum of extension 
the estate of the lessee is deemed to be subject to all 
encumbrances, liens, and interests to which the lease 
is subject at the time of the registration of the 
memorandum of extension. 

But, if the fee is mortgaged, the memorandum of 
extension will not be binding on the mortgagee unless 
he Ilas consented thereto in writing on the memorandum. 

This condition should be particularly noticed by the 
conveyancer ; it differs from s. 119. 

Precedents for memorandum of extension of leases 
will be found in Goodall’s Conveyancing in New Zealand, 
2nd Ed. 433-436, and in Xupplement No. 2 to the New 
Zealand Supplement of Encyclopaedia of Forms and 
Precedents, 118-120. 

MEMORANDUM OF VARIATION OP COVENANTS IN A LEASE. 

Subsection 4 of s. 116 of the Land Transfer Act, 1952, 
provides that, notwithstanding that the term of the 
lease is not extended, the covenants, conditions, and 
restrictions contained or implied in any lease may be 
expressly varied, negatived, or added to by a memo- 
randum of variation in Form L in the Second Schedule 
to the Act (with the necessary modifications), signed 
by the lessor and the lessee for the time being, and 
registered before the expiry of the then current term 
of the lease. The District Land Registrar will not, 
as a general rule, be concerned very much with the 
variation of covenants except as pointed out in the 
preceding paragraphs. 

Again, if the fee is mortgaged, the memorandum of 
extension will not be binding on the mortgagee, unless 
he has consented thereto in writing on the memorandum. 

As to the question of stamp duty : the memorandum 
will not be liable to ad valorem duty under Part VI of 
the Stamp Duties Act, 1954, unless the rent is increased. 
It appears that the normal memorandum of variation 
of a lease will be liable to a duty of 15s., under s. 151, 
as a deed not otherwise charged. If it contains no 
new covenants, it might possibly be stamped at 1s. 3d., 
under s. 140, as a simple agreement not by deed. 

A precedent for a memorandum of variation of the 
covenants in a lease will be found in (1954) 30 NEW 
ZEALAND LAW JOURNAL, 328. 
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IN YOUR ARMCHAIR-AND MINE. __-___ _ 
BY SCRIBLEX. 

That Snail Again.-An inveterat)e reader of Practice 
Notes (of all things) has drawn attention to some 
observations of Jenkins, L.J., in Adler v. Dickson, 
[1954] 3 W.L.R. 1482, in which he says that the House 
of Lords heard the preliminary issue in Don0ghu.e v. 
Stevenson, [1932] A.C. 562, and when the trial was 
finally heard there was no snail in the bottle at all. 
Scriblex himself heard rumours of this heresy and was 
somewhat disturbed as Mrs. Donoghue’s snail has in 
legal literature much the same mysticism as the Marie 
Celeste has in the literature of the sea. He has always 
ranged himself with the views of a speaker at the Dunedin 
Conference of 1951, who, in reflecting upon the principle 
of the case, remarked : 

In Scotland, both shell-bearing and shell-less land molluscs 
are known as Cc snails “, and form part of 125 different 
varieties that are to be found in the British Isles. It is a 
reasonable assumption-at least, if ultimate events arc taken 
into account-that this particular specimen was a “ snail- 
slug ” belonging to the well-known class testacelln. At all 
events, it was not one of the species recognized by concho- 
logists as Pnludestrirut ienkinski, which has the habit. when 
safely ensconed and hidden from public view, of reproducip,g 
itself profusely and part,henogenetically, without any feltIll- 
z&ion at all. 

the elevation to the office of Lord Advocate of the 
former Solicitor-General for Scotland, Mr. W. R. 

Coincidence, however, has come to the rescue upon ^̂ .  ̂

Irish and England and the English, published last year. 

Writers to the’ Signet.-The writer of a recent article 
in this JOURNAL on the legal system of Scotland, (ante, 
p. 24) made no reference to Writers to the Signet, and 
an inquiry has been made as to their status. They 
comprise the senior Society of Solicitors in Scotland, 
and the possessors of one of the great law libraries 
there. In the past, they have done a great part of the 
legal business in Edinburgh, where common-law litiga- 
tion is largely concentrated, and have in addition to their 
work as conveyancers and property agents, constituted 
the principal body of law agents before the superior 
Courts. They are usually designated “ W.S.“, but in 
the case of several of the older firms the right to use 
“ C.S.” (Clerks to the Signet) is still maintained. Before 
the Administration of Justice (Scotland) Act, 1933, 
the “ will ” or essential part of a summons issued for 
hearing in the Court of Session was required to be 
signed by a Writer to the Signet, and the summons 
itself still requires to be sealed at the Signet Office 
before service. 

0 Botein, of the Supreme Court of New York, in a semi- 
The Ideal Soporific.-Scriblex notes that Mr. Justice 

Milligan, Q.C. He took part in the’ argument in 
Donoghue v. Stevenson ; and, on being recently taxed 
with the statement that there was never any snail in 
the ginger-beer bottle, pronounced it as being in- 
accurate since the case was settled before it went to 
proof, and the truth has thus never been known. 
Perhaps the best summation of the situation is that 
of Richard Roe in the Solicitors’ Journal (22/l/55) 
who contends that “ we must accordingly &legate the 
intrusive gasterpod to that twilight region, half fact, 
half fiction, and entirely suspended judgment, where 
it has the Loch Ness Monster for congenial company.” 
There is, of course, the compromise school of thought, 
which vehemently maintains that the lower half of the 
snail was left in the bottle, the upper half having been 
consumed in the delectable mush of ginger-beer and 
ice cream which the pursuer partly consumed at the time 
of her purchase. 

autobiographical book, Trial Judge (Simon & Schuster, 
New York), maintains that he has found a new and 
practical use for law reviews-namely, as soporifics 
(pp. 322, 329). This may well be the situation off the 
Bench, but in the Court itself no better soporific has 
ever been devised than argument by counsel, on a 
warm day, in an involved building dispute, with masses 
of estimates, quantities, and figures. In these circum- 
stances, the scales of Justice fall only too often into 
the arms of Morpheus. 

Hanging Note.-In 1928, Charles Duff, a barrister-at- 
law in the Foreign Office, wrote a satirical little book, 
A Handbook on Hanging, which many years later 
was extensively quoted before the Royal Commission, 
in England, that inquired into the abolition of capital 
punishment against which he directed his r haft in 
Swiftian fashion. He has now brought it up to date 
with further technical information, although he con- 
tinues to praise nineteenth-century hangman James 
Berry for his “ brilliant and widely-used equation,” 
calculated to break the prisoner’s neck without pulling 
his head off. For students in this macabre field, it is 
thus given : 

412 
------ = length of drop 
weight of the body in feet 

in stones 
The latest edition, entitled A New Handbook on 
Hanging. can be recommended, as can two other 
wittily-written sociological studies of Duff, Ireland and the 

From my Notebook (Miscellaneous Division). 
“ What I have said has demonstrated that it is very 

difficult to find an answer to that question, but if I 
were pressed for an answer I would say that, as far as 
we can see, taking one time within another, and taking 
the average of Departments, it is probable that there 
would not be found to be very much in it either way.“- 
Sir Thomas Padmore in his evidence to the Royal Com- 
mission on the Civil Service. 

“ It was a very human touch the other day when the 
Italian Government, pleading for more truthful returns, 
said that it would take returns which owned up to half 
the real income and would consider them truthful and 
correct ; but that it would really not be content with 
anything less than half.“-Douglas Woodruff in U’ulrus 
Talk: (Hollis and Carter, 1954). 

” It is not every course of conduct by the husband 
causing the wife to leave which is a sufficient factum. 
A husband’s irritating habits may so get on the wife’s 
nerves that she leaves as a direct consequence of them, 
but she would not be justified in doing so. Such 
irritating idiosyncrasies are part of the lottery in 
which every spouse engages on marrying and taking 
the partner of the marriage ‘ for better, for worse.’ 
The course of conduct-the factum-must be grave and 
convincing.“-- Lord Porter in delivering the judgment 
of the Judicial Commitee of the !Privy Council ill Lang v. 
Lang, [1945] 3 All E.R. 571, 573. 
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THEIR LORDSHIPS CONSIDER. 

April 6, 1965 

BY COLONUS. 

Vendor’s Lien ; Ownership co&d Delicery.-In Grice 
v. Richardson (1877) 3 App. Cas. 31’3, an appeal from 
Victoria brought up an interesting question of vendor’s 
lien. Certain tea had been imported by the appellants, 
who stored it, and issued warehouse certificates. These 
certificates were negotiated, ultimately to a firm 
named Webster. When most of the tea had been 
delivered to him, Webster became insolvent, and 
respondent was appointed trustee. Appellant, being 
unpaid, sought to exercise rights of lien over the 
undelivered portion of the tea. It was clear that if 
appellant held possession as unpaid vendor, the normal 
rules would apply, and their Lordships (at p. 324) 
approved and adopt’ed the words of Bayley, J., in 
Bloxum v. Sanders, (1825) 4 B. & C. 941, 948 ; 107 
E.R. 1309, 1311 : 

” The seller’s right in respect of t,he price is not a mere 
lien which he will forfeit if he parts with the possession, but 
grows out of his original ownership and dominion, and pay- 
mcnt or a tender of t,he price is a condition precedent on the 
huyer’s part, but until he makes such payment or tender, 
he has no right to the possession. If goods are sold upon 
credit, and nothing is agreed upon as to the time of delivering 
t’he goods, the vendee is immediately entitled to the pos- 
session ; and the right of possession and the right of property 
vest at once in him. But his right of possession is not 
absolute ; it is liable to be defeated if he becomes insolvent 
before he obtains possession. Whether default in payment 
when the credit expires will destroy his right of possession 
if he has not before that time obtained actual possession, 
and put him in the same situation as if there had been no 
barga.in for credit’, it is not now necessary t)o enquire, because 
this is a case of insolvency, and in cases of insolvency the 
point seems to be perfectly clear “. 

However, there was still the difficulty that the 
appellants “ filled the double capacity of vendors and 
warehousemen “, and there was the question whether 
an arrangement that Webster pay warehouse rent was 
equivalent to actual delivery. Again their Lordships 
referred to Bayley, J., this time from Miles v. @orton, 
(1834) Cr. & M. 504, 510 ; 149 E.R. 860,863 : 

“ The goods remained in the possession and control of the 
vendor. Whore the goods are in the hands of a third person, 
such third person becomes by the delivery order the agent, 
of the vendee, instead of the vendor, and it may then well be 
said that the warehouse is the warehouse of the vendee as 
between him and the venclor. I do not think that the 
payment of warehouse rent has the effect of a constructive 
dehvery of the whole in a case where the goods remained in 
the possession of the vendor “. 

Accordingly, their Lordships were of opinion that as 
the goods remained in the possession of the vendors, 
and no actual delivery had been made to the purchasers, 
the vendor’s lien “ revived upon the insolvency of the 
vendees.” 

Chain of Causation.-“ One pit shaft in this mine 
was blocked by an admitted accident ; a dislocation 
of the working arrangements ensued ; t’he men had to 
be sent by another shaft under circumstances which 
exposed them to severe chill ; this chill in one unfor- 
tunate workman’s case brought on pneumonia, and of 
that the workman died. It appears to me both legally 
and philosophically incorrect to say that this should not 
be treated as a chain of causation-with the accident 
at the one end as cause, and deat’h at the other end as 
effect. Wherever a chain of causation is alleged to 
exist, it is possible to say t,hat it is broken at a certain 
point, and to attribute the effect to a fresh and inter- 

vening factor. The sheriff, as the judge of the facts, 
did not find that the chain of causation was broken in 
this way. And I see not ground for saying that he 
erred.” Lord Shaw of Dunfermline in Brown v. 
John Watson, Ltd., [1915] A.C. 1, 11. His Lordship 
continued, at p. 15, with a passage of considerable 
value in sifting such cases : 

“ The truth is, my Lords, that the difference between 
all such cases is not one of principle. It is one of the things 
which ocour, and may prove difficult, in the region of evidence. 
But whenever the causal connection between occurrence and 
result be established the principle to be applied is, as it ought 
to be, the same. The difficulty of establishing the causal 
cormection may be, of course, much greater in the one case 
than in the other, and Courts of law are justified in demanding 
in all oases, and especially where external signs are wanting, 
that the relation of cause and effect be sufficiently estab- 
lished.” 

Crime and “ Penal ” Action.-Respondent, with 
others, as officers of a company incorporated and 
trading in New York State, certified that the whole 
capital st’ock had been paid up in cash. The Supreme 
Court of the State later found that the certificate was 
false, and ordered respondent to pay to app.ellant, a 
creditor, the sum of $100,240. Having failed to re- 
cover payment, the appellant brought an action upon 
his decree in Ontario, where respondent resided. The 
only plea stated in defence was that the judgment sued 
on was for a penalty inflicted by the Supreme Court 
of New York, and that the action, being one of a penal 
character, ought not to be entertained by the Courts 
of a foreign State. Lord Watson delivered the judg- 
ment of the Privy Council, Huntington v. Attrill, 
118931 A.C. 150, granting the appeal, and said (p, 156) : 

“ Their Lordships have already indicated that, in their 
opinion, the phrase ‘ penal actions ‘, which is so frequently 
used to designate that cIass of actions which, by the law of 
nations, are exclusively assigned to their domestic forum, 
does not afford an accurate definition. In its ordinary 
acceptation the word ‘ penal ’ may embrace penalties for 
infractions of general law which do not constitute offences 
against the State ; it may for many legal purposes be applied 
with perfect propriety to penalties created by contract ; and 
it, therefore, when taken by itself, fails to mark that dis- 
tinction between civil rights and criminal wrongs which is 
the very essence of the criminal rule.” 

His Lordship then quoted with approval a judgment 
of the Supreme Court of the United States, delivered 
by Mr. Justice Gray, in Wisconsin v. Pelican Insurance 
Company, (1888) 127 U.S. 265, in which it was 
said, 

‘I The rule that the Courts of no country execute the law 
of another applies not only to prosecutions and sentences 
for crimes and misdemeanors, but to all suits in favour of 
the State for the recovery of pecuniary penalties for any 
violation of statutes for the protection fo its revenue or other 
municipal laws, and to all judgments for such penalties,‘, 

and then proposed, in the following words, a test that 
commended itself to the Board (p. 157) : 

“-4 proceeding in order to come within the scope of the 
rule, must be in the nature of a suit in favour of the State 
whose law has been infringed. All the provisions of Municipal 
Statutes for the regulation of trade and trading companies 
are presumably enacted in the interest and for the benefit 
of the community at large ; and persons who violate these 
provisions are, in a certain sense, offenders against the State 
law, as well as against individuals who may be injured by 
their misconduct. But foreign tribunals do not regard these 
violations of statute law as offences against the State, unless 
their vindication rests with the State itself, or with the 
community which it represents.” 
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The Salvation Army 
When preparing Wills p!ease do not forget the urgent needs of The Salvation 
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Evangelical work is the primary aim of the Movement, and this is expressed in 

regular open-air and indoor meetings, visitation, children’s and youth work for both 
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IN A GOOD CIRCLE. 

Children find shelter and security within the circle of a Salvation Army Home in New Zealand. 
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