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LAND TRANSFER: JOINT TENANTS OR TENANTS-IN- 
COMMON (AT LAW AND IN EQUITY). 

L MT week, Mr. Justice Henry, in In ve P&y, 
PuIk Trz~sle~ v. P&y (io he reported), delivered 
& judgment which conveyancers rill find both 

interesting and valuable. In it, His Ronour differentiates 
bcfween the position of joint tenank for t,hc purposes of 
registration under the Land Transfer Act. whcrc, ifs no 
interest is specified, two transferees or mortgagees are 
deemed, under s. 61, t’o be ontitled 8s joint tenant8 
wit,h right of survivorship, on,d t,he presurnpt,i”n in 
equity, in t,he cane of money advanced on mortgage, in 
farour of a t,eaancy in common, as here, where the rcgis- 
t,ered instrument KM siknt on t,he point. 

Subsidiary t,o the foregoing, Itk Honour draws t,he 
distinot,i”n between a, devise of a shae in rea,l pr”pert,y 
owned by t,hc test,at,“r and the disposition by will of t,he 
beneficial interest, in R mortga,ge. The result t,hnt R de- 
vise of a t~enancy in common in uoalty is not, sufficient, 
after the sale of that, property before the death of the 
testator, to paas his iutorost~, as tormnt in conmI011, 

in the mortgage debt of unpaid purchase-money secured 
by mortgage executed after the d& of t,hc a-ill on 
the saimc realty. He concluded t,hat the words of 
the devise in t,he will verc not, wide enough t,” inrludc 
the mort,gage debt. 

We are indebted to the learnod Judge for what 
f0110ws. 

The te&trk, who died “u Juw 23, 1962, was regis- 
tered a,s mortga,gee t,oget,her with her siskr, under 
Wemora~ndum of Mortgage No. 309390, Wellington 
‘Registv> which mort,gage secured 5 principal sun of 
f4,OOO. The principal hum was t,o beoome payable on 
January 31, 1962, togother with interest in the mean- 
bime. The sister survived the t,ratatrix for a period 
of slightly over t,wo mont,hs. 

The relevant portion of cl. 2 of the will of tile, teststrix 
R&S as f01l0ws : 

By an agreement dated December 15, 1951, the 
t&atrix and her sist,er agreed t,” sell the whole of t,he 
land for %OOO. The agreement provided that t,he 
payment of the purchase price should be satisfied by 
the purchaser’s exocut,ing in farour of the vendors a 
mort,gage over the la,nd securing the principa,l 8~11 of 
St,000 and inter&. On February 25, IW2, a transfer 
of the land t,” t,he purchaser and t,he mort,gage to the 
test&ix and her sister a,s m”rt,gagees, were regist,erad 
in t,he Land Transfer Office at, Wellington. 

The mortgage provided that the principal sum ma8 

lent to the mort~gagor by Cstherinc Annie Foley snd Gortrudo 
Mlscy Foley, both of Xnritai, spinstom (hereinafter celled the 
ji mortgagees -,. 

The charge on rhe land was given in the following 
words :- 

Here followed a legal descript,i”n of the land. 

There were no exprw aords in the mort,gw& which 
defined the rcspectivc int,erests of the two mortgagees. 

On an “riginat~ing summons, the following were t,he 
queaions for determination : 
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in 8. 61 ; and, t,hey wrc, upon registration of the sa,id 
mortgage, deemed under 8. 61 t,o be entitled &a joint 
tenants with right of survivorship. 

Counsel for the second defenda,nts had argued tha,t 
8. 61 conoludcd the matter, and, that the Court’ was 
bound to hold, in the a,bsenoe of a oont,rary expression 
in the instrument,, that, registration caused the instru- 
ment, t,o have the effect of creating a joint tenancy in 
the mortgagees both in law and equit,y wit,h right of 
survivorship. Mr. E. C. Adams, who appeared for t,he 
first, defendants, had argued that, s. 61 is a “ registration ” 
see&n ; and, that, the section does nob interfere with 
the jurisdiction of t,he Court, in “ trust, matters.” His 
Honour s&id that Mr. Adams did not advance this 
argument any furt,her except to cite, in support of it, 
the caiscs of Taitapu, Gold Estalcs, Ltd. v. Prowe, [1916] 
N.Z.L.R. 825, [1916] G.L.R. 646, and Cameron v. Smith, 
(1910) 13 G.L.R,. 193. 

In the ooume of his judgment, Nr. Justice Henry 
said : 

It will be observrd that 8. GI UdCd the expression ‘i Rhdl, 
un,egs the contrsry is expressed, be dsomd to bc entltlcd as 
joint teneds.” 
Where the Legislature rrses the word ” deemed,” the Court 
is ontitled and bound t” aaoertain for what purposes and 
betvmon shah&t ,~xmuni the statutory fiction ia to be resorted 
to: per James, L.J., in Re Levy, Ec pate Waftom, 
(18R1) Ii Ch.D. i46, 756; Tohin “_ ,b77um, [Km, N.Z.L.R,. 
937, 942, [1937, G.L.R. 68% 691 ; MLfuer v. DalgPty and co., 
Lid., (190R) 9 C.L.R. 693, 690, per sir Samuel Griffith, C.J., 
and Searle V. PwnczL, [1962, N.Z.L.R. 95,9!3,[1052,G.L.R. 94, 
96. The Iagialaturo has not enacted in 5. 61 +hst the persons 
” shall be e*zlitkd as joi*t tenants ” but that they “ shd De 
deemed to be entitlad as joint tenants.” 

In order t,o ascertain the effect of s. 61, His Honour 
said, it w&s necessary to consider ss. 61 t,o 64 (inclusive), 
which sections are all grouped under t,he heading “ Regis- 
t,ered Proprietors.” Section 62 provides t,hat the estate 
of the registered proprietor shall, ait,h c&&n exoep- 
tions, be paramount~. S&ion 63 protects the regis- 
tered proprietor against ejectment except in the cases 
appearing in pwarss. (a) to (e). Section 64 prevents 
any person from acquiring by possession or adverse 
user any title in derogat,ion of the title of the registered 
propriet,or. Secbions 62, 63, and 64 evince a clear 
intention on the part of the Legi&ture t,o protect the 
title of the registered proprietor, t,hus enabling t,hird 
persons t,o deal in safety wit,h the registered proprietor. 
If 8. 61 had not been enacted, anyone dealing with the 
survivor of the persons referred to would be faced w&h 
questions &s t,o the exact estate which the survivor 
took. The section is clearly &ended to define the 
position of a surrivor so that the regist,ered instrument 
may be looked at for the purpose of ascertaining who 
the person or persons are who are entitled to deal wit,h 
the estat~e. Mr. Justice Henry proceeded : 

So far as s. 62 is eonoenmd it has been laid down tbs 
third parties may in certain circumstances enforce right,* 
against the ragistemd ym@stor notaithstanding tbc pro- 
vision8 of the section. In Asset* Co. V. Mere Roihr, [1905] 
AC. 176, N.Z.P.C.C. 276, it was said: 

“ Thr;n it is oontended bhet a mgistered owner may hold 
a4 trutee and be carnpded to “xecuf” the trusts subject 
to which he hc’ldx Thin is truu ; for, although trusts are 
krpr off t,tio rcgistel, a registered owner may not be berrc- 
ficir.Uy entitled to the lands rcgi&ered in his nmne. But 
if the a”eged cestui quo trust is R rival claimant, dm oar, 
prove no trust apart from his own alleged ovn‘mhip, it 
is plain that to treat him a~ a cc&i pue 1mst is to destroy 
all benefit from regist,rat~ion ” (ibid.), 204, 205; ?93. 
h Watson V. Czrllca, (1886) N.z.L.R. 6 S.C. 17, Williams, J., 

granted relief from B mistake; and see, also, T’aitap OoIrl 
ETBfafea, Lid. V. Pron*e @upa,. In Calnermz Y. Smith (sapra.), 

him, J., found in favour of a tenancy in mmon although the’ 
registered proprietors on the certificate of title wee registered 
as joint tenants. 

After considering ss. 61 to 64 (inclusive) in the light 
of the above, His Bonour was of the opinion that t,he 
intention of the Legislature was to make regist’ration 
conclusive so far as concerns parties who act in re- 
liance on the registered instrument. In the case of 
two or more registered mortgagees appearing in a 
memorandum of morbgage they may be treated by the 
Registrar and by all persons dealing with them a,8 joint 
t,enant,s with right of survivorship, and the registered 
eat&a and interests will pass accordingly. But this 
did not, in His Honour’s view, exclude t,he juriadiotion 
of the Court in det,ermining questions between the 
mortgagees themselves. He continued : 

The puqxxe of the fiction in s. 01 is to make the Itegistnr, 
in 80 fm 84 t,he mortgagees are described in t,he instrument, 
paramount as between the mort,gagees on the one hand and en> 
person deaXng nit,h ahe sur\~irwr of them on the other hand. 
In the result,, my oonolusion is that s. 61 does not preclude 
the Coud fmm ont,ering upon an inqnily- 8,s t” whether or not 
s tenancy in common exists betm3en register-ad mortgagees 
where the registemd instrument is silent on that point. 

Mr. Just,& Henry went on to say that the principle 
which governs joint advances is stated in 2 White and 
Tudor’s Leading C&w in Epuity, 9th Ed., p. 882, &Y 
follows : 

He referred also t,o In re Jackson : Snmith v. Sihthorpe, 
(1887) 34 Ch.D. 732 ; Steeds Y. Steeds, (1889) 22 Q.B.D. 
537, 541 ; Robinam v. Preston, (1858) 27 L.J. Ch. 395 ; 
70 E.R. 211. His Honour cont,inued : 

In equity, therefore, t,here is, in offeob, a pvrmmption in 
favour of a texmmy in common in the case of manoy advanoed 
on mortgage. The question here is whether or not ahorn in 
evidence wffioient to displace tbia presumption. Sin J., 
in Carnorm V. ISmith, (1910) 13 G.L.K. 193, admitted ovidenoe 
of surrounding oirmrmtaances and subsequent dmlings a8 proof 
of the intention af t,he paties although the oertifieate of t,ille 
described t,he e&&e &s a joint, tenancy. 

The only m&ers which were adverted to in this 
case as throwing any light on the intention of the two 
sisters were :- 

(a) That the debt secured by t,he mort,gage was the 
purchase money of land held by them as 
tenants-in-common. 

(b) That no instructions were proved to have been 
given by t,he sisters, or either of them, when 
the mortgage was drawn a8 to how the mort- 
gage was t,o be held by them. 

(c) That each sister had executed a will devising t,he 
mortgaged premises t,o the survivor. 

(d) That neither sister is known to have perused the 
mort,gage ; and, of coume, it is executed only 
by t,he mortgagor. 

(e) That n&her sister wa,6 likely to know the difference 
between a joint tenancy and R tenancy in 
comlnoll. 

The learned Judge concluded t,hat each one of those 
factors tended to support a,n intention to hold the 
mortgage debt, in the a&me manner &B they held the 
land, rather tha,n that there was an intent,ion to change 
the nature of the interest held. 



April 19, 1955 NEW ZEALAND LAW JOURNAL 99 

In t,he result, Mr. Justice Henry found that, while 
t,he legal estate passed in law to the survivor, she held 

re-conmy*nce by m%p of mortgage for securing part 
of the purchase money. It was held that the sum 

as t,mstee for the personal represent,atives of her sister 
so fa,r as t,he share of that sister was concerned. 

secured did not pass to the specific devisee. 

The answer t,o the first, quest,ion vas, accordingly: 
In S&go v. Keenan, [1918] X.Z.L.R. 395, after the 

that the survivor, on t,he death of the t&+&ix, became 
t,estat’or leased two parcels of his land with an option 

solely ent,itled in law as mortgagee under the mortgage : 
to purchase he made a will specifically devising the two 
parcels separately. The words used in the devise 

but’, in equity, the wrrivor held one half-share thereof 
in trust for t,he personal representatives of the testatrix. 

were : ” I give devise and bequeath unto my real 
prop&y at .” The lessee exercised his option 

The test&or died 
II. 

to purcha,se and paid a deposit. 
shortly afterwards. 

His Honour then considered the second question- 
Sim, J., held that there was 

nothing in respect of which t,hhe devise could operate 
namely, whether the surviving sister acquired, under and t,hat the general rule as regards ademption applied. 
the will of the test&ix, the deceased’s interest in the In Re Starr, [1926] G.L.R. 465, Sir Charles Skew&t, 
mort,gage &nd in the moneys secured by it. This ques- C.J., held bhat the devise had been adeemed. The 
tion, he said, required an examination of clause 2 of t,he words of t,he devise do not appear in the report. 
test&ix’s will. The relevant portion of that clause 
W&S &S fcJllowY : 

It had been contended in this case t,hat t’he language 
used by the t,est,at,rix in her will wa8 sufficient t,o pass 

I give, devise and hnqueerth to my sider all that my 
shs*re estate and int,erest~ owned by me at my decease in 

her beneficial int,erest, in the sum charged on the land. 

the chop premises and living ronrm and appurtenant kknd 
This contention vas based (inter a&z) on the Irish 

thereto known at the dete hereof as kunbnr 401 1\Iuritsi oases of Mackesy v. ~~ac~&esy, [I8961 I I.R. 511 ; and 
Road Eastboume Wellington aforesaid together with the KilkeZIy v. Pow%, [1897] 1 I.R. 457. Both these cases, 
adjoining vae~nt section of land the ssid shop premises Living 
roam and lands being at present ownarl by ‘“7 said sister 

His Honour said, were cases of a p&ioulnr set of facts, 

and me in rqua,, shares. 
and they were both distinguished in Davy v. Redington, 
[1917] 1 I.R. 250, 2,55, 256. 

As already stated, at the date of the making of the 
They were clearly ca~ea 

will the two sisters were registered as tenants-in-common 
where the construction of t,he particular wills, in the 

of the fee simple of the property described in cl. 2 ; 
light of the fact t,hat the t,estator had two separate 

but it had been sold before t’he date of death of the 
interests in the one property, viz., that of R beneficial 

testatrix and the whole of the purchase price WM secured 
owner and that, of a mortgagee, required the Court to 

by the mortgage given by the purchaser. 
hold that the intention WSJ to pclss bobh interests and 
not merely one of them. 

His Honom had, first, construed the will with a view The learned Judge, after referring to In re Galway’s 
to ascertaining what the test&ix intended to give; 
and, t,hon he hed to ascertain whether there was any- 

Will !hsts, Lowther Y. V’iscmnt G&my, [1950] Ch. 1, 
[1949] 2 All E.R. 419 (following Drin&ater v. P’alconer, 

thing which, at the date of death, came within that (17%) 2 Vexes. Sen. 622 ; 28 E.R. 397 ; Powys v. &fan.s- 
construction. field. (18371 3 Mvl. & Cr. 36R. 40 E.R. Q64 : and Watts cam .~~ ., ~~ 

The testatrix described the gift as being : “v. ribjt~, (1873)‘5.R. -i? Eq: 2ii), where ‘it was h&d 373) L.R,. 17 Eq. 21i), where it was held 

all t,hat Imy shme estat~te and interest, owled by me at my 
that compensetion moneys under a contract to sell coal setion moneys under a contract to sell coal 

docease ,I2 t,he shop premiseP str the S&id shop pmises did not pass in a devise of certain estates “ including i in a devise of certain estates “ including 
living ronms and ,anrLs being at, present owned by my said the mines and minerals thereof,” said that, at the d&e Id minerals thereof,” said that, at the d&e 
sister and me in equal shares. of her till, the testatrix owned an undivided half-share he testatrix owned an undivided half-share 

In His Honour’~ view, these words were not wide 
enough to include memorandum of mortgage. He 
added that the general rule is stated thus in 2 Jarnzan on 
W-ilk, 80h Ed. 960. 

Nor is it, I ap@,end, unirereallg true, t&t an ez~resa 
devise of the lalds, or (which seems to be the same in effect) 
a devise of all the tesbator’s lands in a patiioular &we, he 
hwing no other bhm mmtgegod hnds there, will carry t,he 
beneficial interest to bhe devisee, though the 8sfimtive ha4 
been mmet~ime.e laid doan in very unqualified terms. 

The caes quoted in support of the above propositions 
are all c&m8 where the legal estate was vested in the 
test&or as mortgagee, but equity considered the mort- 
gagee as holding the land in a fiduciary capacity only, 
and the estate as sbill substantially belonging to the 
mortgagor : see Atlomey-Gmeral v. Meyrick, (1750) 
2 Ves. Sen. 44 ; 28 E.R. 30. It has been held otherwise 
when the mortgagee is in possession ; but that did not 
apply. in the present case. This was so held on the 
facts m In ye Carter : Dodds v. Peamon, [lQOO] 1 Ch. 801. 

In re Clmes, 118931 1 Ch. 214. w&8 & case where the 

of the estate and interest as a tenant-in-connnon in the 
property in qu&ion. The words used in cl. 2 of her 
will described exactly what she owned. His Honour 
said t’hat this wa,s 

Submissions had been made to the effect that the 
clause in qnest,ion was not a gift of & particular kind of 
property, but was a specific gift of a generic nature, 
the quantum of which could increase or decrease in the 
period het,ween t,he date of the will and the date of 
death. Reliance was placed on In re Mnlitchell : New 
Zealand Inswance Co., Ltd. Y. James, [1950] N.Z.L.R. 
85, [1950] G.L.R. 446, and t,he cases which that case 
followed. In ye &‘~f,&eZZ was a case which turned on 
the wording of the par&&w will and the circumst,anoes 
surmunding it ; but, in His Honour’s view, it had no 
aDulication to t,hisecase : 



100 NEW ZEALAND LAW JOURNAL April 19, 1956 

describes tbn pro,mtv. She mwcd no ‘L shnm OaLk “P 
intorest ” in t,br derrribcd ,m,xrty nt rho r,a+r of brr dent h. 
what she owned ,vne 0 prti’m of il lnort.pnEa r,d,t in ms,,“ct 
of which there VRS a seourit,y over thr said propert\-. The 
mortgtlge doht is the principal thing and t,he security i’k merely 
seeessary : see Ila re O’il’rild : Hwnphrirs v. O’Nirill, [1822] 
N.Z.LX 168 : II9221 G.L.E. 111. and In re Bulmforth : Pub7,k 
Truske v. Richarda; il934, X.Z.L.R. LRO ; [~1931] G.L.R. 767. 

It xv&s also argued that’ t,lre deceased had an “ estak 
or interest ” in the property by reason t,hat she was 
registered 8,s a ” mortgagee.” This arguments was 
based on s. 2 of the Land Transfer Act, 1952, rhich pro- 
vides that, unless the oonkxt, “thrrwise requires, 
“ estate or interest ‘I mean* ‘cevery mortgage 
or cbm-ge on land under t,his Act.” But, His Honour 
said, s. 109 expressly negatives the t~ransfer of any estate 
or interest, to tho mortgagee ; and s. 2 cannot creak 
any such estate “I- interest. 
a ” security.” 

All the mortgagee gets is 
This, as the lastkited cases show, is 

merely i~ceesvory bo the mortgage debt and the mart,. 
gage debt, carries the securit,y with it. Such rights 

as the mortgagee may have in respect of the mortg;lgod 
prmisca, in t,ho view of the learned Judge, are carried 
with and form pert of the disposit,ion of t,he m”rtga,ge 
deht md not, ,~ice vwm. 

Mr. Justice Henry concluded that the devise in the 
will ‘was a speoific devise of the share, estate, or interest, 
oumed by t,he t,eststrix in the property at the date of 
her deat,h. At the rlat,e of her death, she did not own 
mv such share esbat,e or interest. What she owned N&S 
an’int,erest in & mortgage debt secured on the property ; 
and the words of t,he will mere not wide enough to 
include the mortgage debt, rbich, t,herefore, did not 
pass under cl. 2 of the will. 

The ammer to t,he second question W&R that the 
survivor did not become entitled under cl. 2 of t,he will 
t,” the estate, right, t,itle; and interest of t,he test&ix 
in and to the mortgage and the principal and ot,her 
moneys secured t,hereby. 

SUMMARY OF RECENT LAW. 
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It< the tno8t automatic acco~kng machine ever built. 
It combines in a single operation, several accounting procedures you 
are probably now doing separately. 
It is the ONLY machine which offers you ALL these features : 
I. FuU standard keyboard for faster rccotding. 
2. Electric typewriter. 
3. 
4. 

Ten completely automatic totals with five automatic credit baktnces. 

5. 
Complete visibility of aU records all of the time. 
Fluid drive, with automatic forward and reverse tabulation. 

It was specially designed for small and medium sized businesses. 

9rk a man who user one- or, better still, \ ? 
ark us for a demonstration in you* own 
office on your own work. 

&izbnal a 

. 

bib.4 
A Product of The National Cash Regirter Company 

,--11---11--1-11-,-1-11-1---------- 

1 ARMSTRONG & SPRINGHALL LTD. 
Branches and Agents Throughout New Zealand 

I 
ADDING MACHINES * ACCOUNTING MACHINES . ADDRESSOGRAPH NAW4,~ 
. CALCULATING MACHINES . 0”PLICATORS AND SUPPLIES . 
SYSTEMS . POSTAL FRANlUNG MACHINES . STEEL OFPICE FURNITURE . TlNE 

RECORDERS - TYPEWRITERS AND SVPPLIES 

Wellington, Auckland, Christchurch, Dunedin, Whangarsi, Homilton, New Plynouth, Wongmui, 
Polmerrian North, Mm~erton, Nelson, Timaru, Invercnrgill, Suva. 
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(South Pacific) Limited 

Financial Services Limited 

Box ,616, Wellington 

TOTAL ASSETS 
APPROX. daoO,OW 

CONFIDENCE 
INDUSTRY and TRADE 

f OT WELLINGTON DIOCESAN 

LEGAL PRINTING SOCIAL SERVICE BOARD 
-OF EVERY DESCRIPTION- 

iI 

Souo~rs the support of all Men and Wornen of Goodwill 
Memorandums of Agreements. towards the work of t,he Board and the Societies affiliated 

to the Board, namely :- 
Memorandums of Leases. All Saints Children’s Home, Palmerston North. 

Deeds and Wills Forms. 
Aogliaan Boys Homes Society, Diocese of Wellinqton 

Trust Board 

All Office Stationery. Anglican Boy* nome, Lower mtt 
Sedgley Rome, Mastsrton 

COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

Churob of England SIen’s Society-Hospital Visitation 
“ FlyInS Angel ” Missions to Seaman, Wellington 
Girls Friendly Society Hostel, WeIIington 
St. Barnabas Babies Horns, Ssatoon 
St. Mary’s Homer, Karod 
Wellington City MIssion 

ALL DONATIONS AND BEQUESTS MOST 

L. T. WATKINS LTD. 
GRATEFULLY RECEIVED. 

176-186 Cuba St., Wellington. 

TELEPHONE 55.123 (3 liner) c/a Post OflIce BOX 82, 
Lower Iiott. 
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Now Published. 3s4 Pages. 

THE CONCISE LAW OF TRUSTS, WILLS, 
AND ADMINISTRATION 

IN NEW ZEALAND, 1955. 

PHILIP NEVILL, LL.B. 

ThiR book, wit,hout in my wa,y aiming to take the place of t,he larger t,ext books, has been 
designed to present a concise summa~ of the principles which govern trusts and wills, and to give 
a complet,e explanation of t,he duties, rights, powers and liabilities of persons entrusted vith their 
administ,rat,ion. 

For t,he legal profession, this work is valuable as a book of first reference. Practically every 
proposition in bhe text is supported by authority. Over 1,000 czwa are quotwl, and an at’tempt 
has been made to notice every important English and New Zealand case of recent years. The 
innumerable statutory a,ltemtions of recent years, such 8,s the Administration Act,, 1952, the Property 
Law Act,, 1952, t,he Law R,eform (Testamentary Promises) Act, 1952, and numerous others, have 
necessitated much a,mendment of the earlier texts. This book incorporates all these changes. 

TABLE OF CONTENTS. 

PART I-THE LAW OF TRUSTS, TRUSTEES AXI XV-Equitabla Doctrinre. 
EQUITABLE DOCTRINES. 

Butterworth & Co. (Australia) Ltd. 
(INCORPORATED w  GREAT BRITAIN) 

49-51 Ballance Street, 35 Hiih Street, 

C.P.O. Box 472, and at C.P.O. BOX 424, 

Wellington. Auokland. 
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This Modern Text Book Is Now Brought UP TO Date 

By A Supplement. 

RAYDEN on DIVORCE 

and R numl,cr of important enica. 
Main Work with Supplement, 1085.. Post free. 

Supplement alone, 1%. a., post free. 

Butterworth & Co. (Australia) Ltd. 
,1ncorpmt‘?d in c:cz,t, Hritni”) ’ 

49-5, Balkmoe Street, C.P.O. Box 472, Wellington. 
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Authwity v. Wobon, [1947] 2 All E.R. 193 ; Penny v. Nicholas, 
[1950] 2 All E.R. 89, and A. & J. Mucklow, Ltd. Y. In&d 
Revnue Coma., [1X4] 2 AU E.R. 508, cansidored.). Mom&., 
Ltd. v. If’akeling, [1955] 1 All E.R.. 708. (CA.). 

ADMI.SSION OF AN ALIEN AS A BARRISTER. 
By K. C. T. SUTTON, B.A., LLM. 

A position which should be clarified when t,he Law 
Practitioners Act, 1931, come8 up for consolidation 

in the prescribed examination in general knowledge 

later this yeax is the eligibility of a,n alien to be admitted 
and in law,” while, by ss. 6 and 13, the University of 

as a barrister of the Supreme Court of New Zealand. 
New- Zealand is t,he body empowered to prescribe the 
nature and conditions of the examination and t,he 

As the law now stands, the right of 8 foreigner t,o educat,ional and practical qualifications of candidates 
admission is not free from doubt. A graduate in law and to conduct the actual examination. A proviso to 
from, say, an American university, might be able to 56. 5 and 13 (added by 8.26 of t’he Statutes Amendment, 
satisfy the Universit,y of New Zealand that he is worthy Act,, 1942) allows the Senate of the University to credit 
of admission t,o the status of a holder of an LL.B. with a, pass in any examination any person who &isfies 
degree of t,hat University and hence that he has fulfilled that body tha,t he has passed at another university an 
the educational requirements specified under 8s. 4 (2) examination substantially equivalent to t’hat, proscribed. 
(a) and 12 (2) (a) of the Act for admission as a barrister 
and solicitor-subject, of course, to his passing an 

Apart, from t,he necessary educational requirements, 

examinat,ion in t,he st,&ttut~e.lew of Kew Zealand and in 
8. 14 of the Act specifies that, before a candidate can 

the practice of law relating theret,o.’ It will be re. be admitted as a sob&or, he must be of good character 

called that t,hese sections require t,he applicant for ad. 
and a fit a,nd proper person to be admitted, and that 

mi@,sion to have “ pwsed or been credited with a pass he must take t,he oath of allegiance and the o&h of h 
-- on& demetlnour prescribed in the succeeding sect,ion. 

‘See New Zedand &tic. Calendm, 9.10 and 152; as. 5 (2) In In re Hqting, [1928] N.Z.L.R. 233, bhe Supreme 
and 13 (2) of the Lam Practitianers Act, 1931. Court (Sir Charles Skerrett, C.J., Sim, Reed, and Mac- 
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Gregor. Jd.) dccidod t,hat, &n a,liou wav Iwt ~~li~ibh~ to in rcrt,ain i~ircllulst,~nors, rzn nlicn may owe dlegi*nw 
110 itdmittad as a solickm. Thr judgnlrllt of tlw Coul.t to t:ht> Crown woo though he himself is wit,hout’ t’hr 
v  ais drlircrod by Sir Charles Skrrrnt,t _ C.J.. who wlird walm, andl, to t,hat, est,rnt,, his posit,iou is assimilated 
on t,hrre grounds for his decision to thet of a nat~uml-born or naturalized subject. 

There was. first, he said, ” t:he invrt,eratr practice of However, certain observations mado by members of 
the centuries ” that, an alien w&s under a disability to the High Court, of Au&al&x in K&n Y. Board of Zmm- 
be a&&ted a,s a solicit,or in Engla,nd. Hi8 Honoor inew (Vi&.), (19:39) 62 C.L.R~. 422, on the ability of an 
referred t,o t,he stntemcnt of Lord Coke, in his Corn,. alien resident, vithin t,hn realm t:o &kc the oath of 
mnfnry on Littldm: at ,I. I28 (a), that i’Fenls nc allegiance arc worthy of me&on here. That, case 
poicnt e&i-e at,torneyes nr no1 que n’zst a le fey lo concerned the right of an alion, already admit,ted to the 
ray ” The anthoritv of the first half of that: 
q&tat,ion had been upheld”in Bphh Y. Lau: Society, 

Bar in England, to be admit&d as&barrister in Victoria. 
The Court’s decision rested on its interpretat,ion of the 

/1914] 1 Ch. 286 : and it’ followed, in t,he view of t,he rolcva,nt State legislat,ion and the rules made t,here- 
Chief Justice, that, t,here was and alway had been a under. But, Sir John Latham, C.J. (at pp. 430~.1,) 
disabiliby on the part of aliens t,o be admitted as was not prepared to hold t:h&t: an alien could not t’a,ke 
solicit,ors. St was clearl he continued, that the I,aw the oath of allegiance : while Rich, J. (at p. 434) and 
Pract,itioners Act,, 190X (which wu then in force) and EvaM, J. (at 1’. 448) thought t,hat an alien could take 
any earlier st,at,utes did not intend to destroy or remove such an oath. Only St,arke, J.: inclined to the view 
any common-law disability r&ting to thr admission (at pp. 441.4) t,hat, an alien rould not take t,he o&h 
as practitioners rxist,ing a,t t,he date of the const,itution or he admitted as a barrist,er. 
of t:he Colony : and it w&s t,herefore neressary to con- 
&rue t,he Act with reference t,o sn,h dieability. 

It will be noted that In w He&g, [l!WR] S.Z.L.R,. 
233, did not, deal ait,h t,he eligibilit>: of an alien t,o be 

Seoondly, thr Act, cont,ained provisions for t,he admitted as & barrister. The point does not appear 
admission of persons admitted a8 solicitors elsewhere in to have arisen for decision in this count,ry. The Law 
the Brit,ish Dominions ; but there w&a no such recogni- Practitioners Act. 1931, is silent, on the mat,ter--as were 
tion of admitted practitioners in foreign Courts. The the earlier A&. Further, it would appear that no rule 
learned Chief Justire regarded t,his omission as to meet, t,he posit,ion has been made by the Judges 
significant. under t,hr powers conferred on them by s. 38 of t,he 

Thirdly, His Honow said, the ;\ct required that, every Act. 
applicant for admission must take the oath of a,lleg~. There is, first, of all, the quevt,ion whether a disability 
5nce ; and it was clear t,hat this requirement involved for an alien to be a,dmit,ted 8s a barrister exists at 
t,hr assumption t,hat, rho appliwnt must be a British common la,w, as it does for his admission a,a a, solicitor. 
subject. The oat,11 of allegiance contemplated an oat,h In th e 
of allegiance t,o the King as sovereign of the whole 

quot,ation from Coke cit,cd by Sir Charles 

Empire-as one Empire. His Honour referred to t,he 
Skerrett, C.J., t,he proposition is made t,hat, he who 

remark of A T. Lam’renc~, J., in R. \-. F~IZTZC~.T, Ezpde 
is not in ii le foy ” of t,he King cannot, be an at,t:orneg. 

Xarkzcald, [1918] I K.B. 617, 624, to the effect, t,hat, 
The precise meaning of the aor,j “ le fey ” can only 
b e 

.zllegiance was owed even by a, foreigner resident within 
conjwtured ; but, it is submitted that t~he term 

the realm and t,hat the oat,h of allegiance merely con- 
I‘ attornryes ” did not, include barristers. It appear* 

secratcd the a,llegiance already existing. 
to hare been used to mean solicitors as oppoeed to 

FSOI~ theSt*. barristers.3 
the Chief Just,icr appeared to adopt the view t,hat such 

Farther, the fact, that in Kahn’s case sn 
alien was shown to have been called to t,he Bar in 

allegia,nce owed by an a,lien n-as more limited than in 
t,hc cam of a na,twal-born subject.’ That the oath 

England, would seem to be cogent evidence that, at, 

required under t,hc Las Practitioners ;\ct x&s a gcnoral 
common law, no disabilit,y on the part of &liens to be 
admitted as barrist,ers &ted : see the observations in 

oat,h not limited in any XL?-, and, hencr, that, an alien t,hat caseofStarkc. J. la,t,a,441)andEvat,t. J. latu.447). 
But,, even if it hi &u&d &at, such a ‘d&b&Q d<d 
exist a,t common law, the further question arises whether 
t,he common-law rule has been incorporated into the law 
of New Zealand. This again xould depend on how far 
t,he rule is deemed to be applicable to t,hc circumst,ances 
of New Zealand.’ It, is arguable that bhe series of 
Law Practitioners Acts passed in New Zealand from 
1861 onwards, being silent, on the quest,ion of the alien. 
has abrogated any suoh common-law rule, but,, in view 
of bhe remarks of Sir Charles Skew&t,, C.J., noted above, 
t,ha,t t,hese enactments did not remove any common- 
law disability relating to the admiaion of practitioners 
in New Zeala,nd at the date of the founding of t,he 
Colony, this argument would not, appea to be of any 
great weight,. 

Secondly, there is the vi&l point that 8. 6 of t,he 
Law Practitioner8 Act, 1931, in directing that an 
applicant shall be a,dmitted as & barrister if he is duly 
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I~ualifiod, alld ifi of good character auld a fit alul propor 
l~:mon to bc PO admit,tnd, mskcs no rt:lvrct~~: to t,ht, 
necessity of his t,aking an oath of alloginnce a~ a lm- 
requisit,e to admission. In England.. from the middle 
of t’he sixteenth century a series of st,at,ut,aa had enacted 
that barristers were required to &kc the oath. Thus, 
t,ho SMute 5 Eliz. 1, c. l., ext.ended the provisions of 
I Eliz. l., c. l., (whereby thr oath of allegiancr w&6 
required of the holders of offices of SMe, etc.) t,o 
barrist,er8 : see, t,oo, 1 Jac. l., o. 6. In I Will. & Ifar., 
c. 8. 1 the, form of the, oath and the manner of t,aking it 
wwe a,ltered, but t,hc rule was preserved that all persons 
called to the Bar had Tao take tho o&h of allegiance to 
t,he Sovereign. This position la&d until 1868, when 
t,he Promissory Oat,hs Act’ was passed. This .&l in 
effwt repealed the Act of William and Nary, for s. 0 
stated t,hat no person wa,s t,o be required to take tha 
o&h of sllegia,nce exoept, certain persons t,hcrein spcci- 
Red, ” any Act of Pa~rliament~, charter, or co&m to the 
contrary not~rithst,anding.” Barristers were not, in- 
cluded in the category of pewxx obliged to take the 
oa,th. On a reference being made t,o the Judges on 
t,he point,, it wvas deoided that 8. 9 had effectively done 
away with the necessiqy for bar&ers on admission 
t,o swear an oath of a1legmnce.j This is still a,pparently 
the position in England. although rules have now hem 
made by the Inns of Court xyhereby an alien is not, 
eligible for admission as a student, or for ca,ll to t,he Ba,r, 
nnless there are special rea80n.s.~ 

Section 10 of our Promissory Oaths Act,, 1908, which 
ro-enacted s. 11 of t’he Promissory Oaths Act,, 1873. 
is similar to a. 9 of the English Act, of 1868, st,ating t,hat, 
only specified persons are to be required t,o t,ake t,he oath 
of allegiance “ any Act, ixdinance, statute, or charter 
to the cont,rary not\r,it,hstanding.” i It, is submitted 
t,hat, t,his conclusively decides the issue, t,hat a barrister 
is not, required to t,ake an oabh of allegi&nce as a pre- 
roquisit,e t,o admission, and that, t,herefore, t,here is no 
objection to t,he ndmission of an alien &s a barrister 
on the ground that he is not qualified to take t,hr oat,h 
of allegiance. If it be said t,hat, the law of England 
as at 1840 is deemed to ho incorporated into iYew 
Zealand lsw so far its applicable, and hence that t~hc 
st,at,ute 1 Will. $ ?vfar., c. 8, is in force in t,hia count,rv, 
it, is submitted that the Promissory Oaths Act,, 187”3, 
overrode it. The Conrt, disregarded s. 10 of the Pro- 
missory Oat,hs -Act,, 1908, in In IC Hey&g on t,he ground 
that t,ha,t, Act and the Law Practit,ioners Act, IGiN, 
were both re-enact,ed in the 8&me year, and that, effert 
mufit .t,herefore be given t,o t,he requirements of thr 
htt~or Act ,a I~t ~eerns obvious t,hat, this rmsoning is 

6 seet,lre &i&by TV. c I3oil&n~l ill (IWi) 23 La,w @LtL)IP~L~, I??- 
I.iPM., 438, and 1% re Perwa. !1887) a T.L.R. (iii. 

6 SC><> .7 H&burg’s Lam of Rn&znd, :Ird Ed. 6. 7. 
7 It, ail, be noted that, any r<,*tom t,o tbi: eoutrarq is not 

“‘pr‘xdy ne&ired. It, would seen? clrar that r. 13 (e’) does not, 
nffort t,,:e opwation Of 6. 10. A sirni,Itr plragmpll appss*rs in 
5. 14 of the English Act,. 

3 ,I!us:, N.Z.L.K. 33, 139. 

It, is openl of conrsc, for t,he Supreme Court to hold 
t,hat, a,n alien, a,s such, ia not a fit and proper person 
to be admitted &s a barrister of t,he Court,, and hence 
t,hat, he does not’ fulfil the requirements of 8. 6 of the 
Law l’r&it,ioners Act,, 1931. That a,n applicant, 
might’ not, be R fit and proper person for a,dmission, 
although he wa6 nnquest~ionably of good ohwacter, 
was emphasised by Kennedy, J., in delivering t,he 
judgment, of t,he Court,, in J. v. Xeu, ZeaZa.nd &us Sociey, 
119441 S.Z.L.R,. 351, 356. In Mrfrrrfin Y. B&id 
Columbia ,%a Society, [KIr;O] 3 D.L.R’. 173; t,he Court 
of Appeal of British Columbia held that a Commnnist. 
was not, a fit, and proper person for admission.” 

In Km&b v. Bar Association of .VIW South. Wales, 
(1941) 50 S.S.W.W.S. 29, affirming (1943) 66 C.L.R. 
672, the Full Court of Sew South Wales refused to 
make an order for the admission of an applicant who 
had been rejected by the Barrist,ers’ Admission Board 
on the ground t,hat’, being an enemy &lien, he was not a 
fit, and proper person to be adnutted 6s a barrister. 
The Court held t,hat’, even assuming that the applicant 
m.6 not, an alien enemy. the burden r&ed on him to 
sat,isfy the Court that he w&8 a fit and proper person 
to be a,dmit,tod to t,he Bar ; and that t,his burden had 
not, been discharged. In delivering t,he judgment of 
the Court, H&e-Rogers, J., said : 

This matt,er is one of discretion and not Of right. 1 do not 
think it could bo ilrgurd t,ilat, * alien he3 & rig,0 to be admitted 
t,o the Bar. The oxarcise of dimretion in hi* fwour depends 
upon the view the (‘onrt takes as to whether he f&us wit,hin 
the cetegoty of * fit and proper person. Iiow it is dew 
that the disqualifioation of diem in same other St~ates, and 
the impending disqualifioation in t,his Stake already referred 
to. nm~t he ba4cd on the view that only British Subject* are 
fit snd proper pamom far drlission. This seeInS a cogent 
reason agdnsl ow making any order for the adminsion of tha 
t%,qdirant. 

ThiB dietnm affords furt,her support for the view that, 
at c~ommon law, there exists no disability for the 
admission of an alien as B barrist~er.‘D 

It mill be seen that the position is not free from diffi- 
c&y;, a,nd it, is suggested t,hat, advantage should be 
taken of t,he projected consolidation of the Law Prac- 
titioners Act to clarify the matter. It, can hwdly be 
supposed that, t,he Legislature intended t,het an alien 
could be admitted as a barrisber, while, in effect, it, 
denied his right, t,o a,dmission as a solicitor. 
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CARRIERS: THE LAW OF COMMON CARRIAGE IN 
NEW ZEALAND. 

By D. P. O’CONNELT,, B.A., LL.M.(N.Z.), Ph.D. (Cant’ab.) 

(c”nri”ruPd ,from p. 26.) 

Until 1948, t,herefore, in common carrier was st,ill; in 
respeot of most goods, subject to a heavy burden. It 
was common for a carrier to enter int,o a “special 
contract ” limit,ing his liabilit,y, but if he failed to do so 
he was still an insurer. In most, oaw t,hat came before 
the Court,8 it x&8 therefore in the interests of the 
plaintiff t,o attempt, t,o prove t,hat t,he carrier was a. 
common carrier and not merely a private carrier. 
The test for determining this quest,& contrary to 
what is often believed, renders most carriers of goods 
common carriers. It ha8 merely t,o be shown tha,t the 
oarrier undertakes for hire to ca,rry the goods of all 
,mrsons. He is one who “ holds himself out either 
expressly or by a course of conduct t,hst he will carry 
for hire sp long as he has room the goods of all persons 
indifferently who send him goods to be carried”.’ 
The criterion, it ha,8 been held: is is whet,her he carries 
for paxticular pwsom only, or whether he carriea for 
wary enc. If  a man holds himself out to do it for 
every one who a,nks him, ho is a common carrier : but 
if he does not do it for every one, but carries for you and 
me only, t,hat, is a, umtter of special cont,ract, “_3 

This test, wais formulated at about the time bhat 
common carriers wore having imposed upon them the 
liability of im insurer. The Courts were anxious to 
spread t’he not as widely BS possible, and hence enun- 
ciated their formula in the most general terms.* In 
one case it wits even held that where a barge was let to 
one person for n sepsrnt,e a~greement~, nit,h no fixed 
point of departure or arrival: its operator was a common 
can%x5 It was t,o be apead, however, t,hat as 
social a,nd economic oonditions changed the test of 
whether a man is or is uot a common carrier would be 
related t,o circumstances other than the generality of 
the persons for whom he holds himself out to carry. 
There has been a tendency to qualify the criterion of 
generality, but in no cake has any alternative or more 
restricted test been proposed. St, remains to discover 
from 811 analy& of more recent cases whether or not 
t,here is a,ny alternative t,est. 

times he aooepted and sometimes he rejected those 
offers. Bailhsohe, J., found that he was not a common 
carrier, and was not, therefore liable for the accidental 
destruction of a consignment, of hemp. He purported 
to reject the test of genemlit,y, saying that what was 
decisive W&B t,he ground on which the carrier rejected 
or accepted goods. If  the consignor refused to pay 
charges beforehand, the learned Judge thought a carrier 
entitled to refuse t’o carry, and therefore he would be a 
common carrier.’ But, if a carrier reserves to himself 
the right to accept or reject offers “ being guided in his 
decision by the stbract,iveness or otherwise of t,he 
part,ioular offer and not by his ability or inabilit,y to 
carry having regard to hia other engagements”, then 
he is not s common wrrier. In WatkiEins Y. Cottell,* 
it was admit,ted t,hat the defendant, a furniture remover, 
was not, a common carrier because he never carried 
furniture wit,hout first giving an est,imate.Q 

Both t,hese cases were considered by Sir Robert Stout, 
C.J., in giving judgment on a Caine st,ated in W&on v. 
nTew Zealand Express Co., Ltd.~” in 1923. In that 
case the defendant oompa,ny tendered for remora1 of 
furniture, quoting a price, and limiting liabilit,y to El0 
in respect of each parcel carried. Because ofthe tender 
it was held that the company could have refused to 
“ pack and forward the furniture, and that is t’he test 
to be applied in finding whether a person who carried 
goods is a common carrier.“” 

From a review of these cases it has been suggested 
that & furniture remover ia: not, by virtue of his office, 
a common carrier.” 74 at least one Australian case 
this conclusion has been doubted, but Dr. Kahn- 
Freund argues that not only can furniture removers 
never be common carriers, but that ” w-ith the possible 
exoept,ion of forwarding agents, all carriers of goods by 
road must be regarded 9% private carriers.“” Desirable 
as t’his conclusion may be, it does not appear to be 
warranted by the oases quoted.” The test of generality 
was still the determinant in each of these c&w, and the 
status of 06mmon carrier was rejected only because 
in the particular circumst,ances of each case there w&s 
no generality. From them t’he following formula is 
the most that can be derived : A carrier is a common 
carrier if he undertakes to carry for anyone provided 
(a) his trucks are available, (b) he does not r‘~ser~e the 
right to refuse offers,‘” (c) he does not’ tender for each 
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Insurance at 

LLOYD’S 
* /NSURANCE to-day is a highly technical business and there are ulany special 

Lloyd’s Policies dosiguod t,o meet modern conditions and requirements. 
It is the business of the Professional Insurance Broker to place his know- 
ledge and experience at the service of his client, and his duty is to act as his 
client‘s personal agent to secure for him the best coverage and security at 
l.he lowest market rates. 

* LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inter 

nlia, the adva,ntages of insuring under Lloyd’s Policies at Lloyd’s rates may 
be obtained. As Professional Insurance Brokers in touch with the biggest 
and most competitive insurance market in t’he world, Lumloy’s offer the 
most complete and satisfactory insurance service available in New Zealand. 
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Head Office: WELLINGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

I’he attention of Solicitora, as Ezemtore and Advisors, ia directed to the claim of the inatittiion.s in this isme: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

w THE HOMES ox TME 

There are 22,000 Boy Scout~a in New 
Zealand. The training incul&~ truthful- PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, aelf- ASSOCIATIONS 
reliance, resourcefulness. loyalty to Queen 
and Country, thoughtfulness for others. There is no better way for people 

It teethes them services useful to the to perpetuate their memory than by 
public, handicrafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good f500 eodows a Cot 
character. in perpetuity. 

Solicitors are invited to COMMEND THIS 
~JNDENOMIN~TIONM ASSOCIATION to clients. 

Official Design&tion : 

A recent decision confirms the Aeaociation 
&B a Legal Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

Off&%1 Designation : 
TRUST BOARD 

AUCKLAXD, WELLINGTON, CHRISTC~URO~, 
The Boy Scouts Association (New Zealand Tradaan, DUNEDW, INVERCABOIIL 

Branch) Incorporated, 
P.O. Box 1642. Each Aeeociaiia administers it8 m-n Funda. 

wettIngton, Cl. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 

A Recognized Social Service 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
Nrx Zealand. 

A chain of Ikalth Camps maintained by 
voluntary subscriptions has been established “I GIVE UUJ BEQ~UTH to the NEW 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 

ZEALAND RED CROSS SOCIETY (Inaor- 

understandard children. Many thousands of poraw for :- 

young New Zealanders have already benefited The General Purposes of the Sooiety, 
by B stay in these Camps which are under the sum of E.. . . . . . (or description of 
medical and nursing supervision. The need 
ia slweys present for continued eupport for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer 01‘ 

legs1 profession in advising clients to assist other Dominion Officer shall be a good 
by means of Legacies and Donations thie discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N-2. FEDERATION OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PRIYATB Baa, 
serves humanity irrespective of class, coloor or 
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P.O. Box 930, Wellington, 0.1. 



job but has & fixed scale of fees from which he cannot 
departs.‘” These are, in substance, t,he criteria employed 
by F. B. Adams, J. in Drinkrm V. Ha?nrmnzd,lv where it 
w&6 held in addit,ion bhat the Transport, Licensing 
R,egulations, 1950, impose on a licensed curia the 
obligation to carry genera,lly, and hence confer on him 
the chara,ct,eristica of a common carrier in t,he absence 
of evidence t,o the contrary. 

rllthough the test of generality, therefore: remains, it 
is possible to perceive other influences underlying this 
formula, particularly the concept of ” rognlarity “. 
This concept was approved in t,he X’eul Zealan,d Express 
Co. oa~e’~ with a quotation from an American decision, 
R&w v. WOO~‘~. To constitute him a common 
carrier, the judgment in t,hat ease reitds, a man’s 
“ business must involve the idea of regularity as to 
route or time, 01‘ both, and that one cxrying goods 
solely on call and at special request without regularity 
is not engaged in such express business as to bring B 
company within the definition of ‘ carrying on express 
business ’ “. Regularit,y appears to have been the 
criterion adopted in a,nother American cnr.e, in whioh an 
independent compa,ny operating & business of ooke- 
shifting from a coke pla,nt to the local railway XG held 
to be & common carrier, although the service was not B 
public utility, and was available only to the coke firm.‘O 
The test of regularity offers a basis for common carriage 
more consonant wit,h modern conditions than that of 
“ generaMy “. The only reason for preserving a 
common carrier’s liabilit,y as an insurer is t,he difficulty 
of proving his negligence. In these days of oomplicat,cd 
transporD systems the goods of many people are carried 
in the same truck. These goods are handed in at a 
depot, and loaded on the t,ruck, which then proceeds on 
it8 appointed rounds, delirrering parcels at the most 
convenient points and times. Thare in in this case 
“ regularity ” as to route and time. There is also 
difficulty in proving negligence if a parcel fails to arrive 
by this system of transport,. In such osae t,here is an 
argument in favour of the operator being an insurer. 

Ciroumst,ances are different, if I order a, carrier for a 
special job. A carrier who shift8 my furniture is not 
orgatized for delivery like a railway train. I f  he loses 
some of my goods it is not difficult t,o prove negligence- 
there might, in fact, even be a presumption of negligence. 
The argument againat such n oarrier being a common 
carrier is much stronger when t,he carrier holds himself 
out, &s certain of them do, as a “heavy haulage 
specialist ” who undertakes the job of transporting 
parti&lar classes of heavy machinery from one place to 
a,nother. Here there is no “regularity “_ Nor ia 
there “ regularity ” if R ” carrier ” insists on t,he con- 
signor doing his own loading or unloadiug, or if he has 
different bases of charges, charging sometimes on en 
hourly basis, and sometimes on a mileage basis, according 
to t,he amount of profit he expects to derive from the 
contmct. Drinkrow Y. Hammond,, however, establishes 
that Eden a “heavy haulage specialist,” if he carries 
generally, can be a common carrier. 

Unfortunately t,here is no real oridence t,h,zt, cc regu. 
larity ” and not “ generality ” is tho test. Generality 
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is still invoked in the Court,6 of Canada,z* ~4u4ustralia+21 
theUnitedStat,es’3a~dNemZealand.*’ Whether aman 
is a oommon carrier or not is B question of fact for the 
jury,*s and a judge can only direct a jury by reference 
to the formula proposed in the early English cases, 
It is not to be supposed that the jury will act upon any 
other criterion. A8 it, happens, judges in unreported 
ca8es have t,ended to decide whether a man is & common 
carrier or not soleI>- by reference to what he holds 
himself out to be. This might have been sat,isfaotory 
in itn age of free competition. In this age of special 
licenoes, restricted entry into the carriage trade, zoning, 
and highly-developed systems of specialist haulage, it is 
outmoded. It is especially outmoded whore transport 
is nationalized, or where special vehicles and equipment 
for abnorma,l operations are required and for which 
special local body authorization must be obtaim+d.*6 
As the law stands a man oa,n be a common cwrier of 
special goods. *’ I f  he holds himself out as willing to 
oarry baby elephants for all and sundry, he is a common 
carrier of baby elephants. He might be a oommon 
carrier of anything or everyt,hing ; he might be a 
” specialist ” oommon carrier of match boxes on the 
one extreme: or prefabricated houses on the ot,her.3B 
In one United States c&so t,he Court went so far &s to 
hold the operat,or of a, grain elevator a common oarrier.28 
It is to be feared that unless the theory of ” regularity ” 
obta,ins currency, a~lmost everyone vho shifts goods on 
the h@h:hway is a common carrier,30 a matter of tremend- 
ous unport,ance when considering the effect of the 
Carriers Act, 1948. 
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LAND TRANSFER: LEASE TO COMPANY CONTAINING 
RIGHT OF PURCHASE AND RIGHT OF RENEWAL. 

By E. c. ADAMS, I.S.O.; LL.X 

Truat~ees for a company nbout, to be formed have 
bargained with t,he vendor company, for a, lease of it,s 
business premiaes, together with an opt,ion t,o purchae 
the fee simple, or, in the alt~ernat~ive, t,o have a renewed 
lease. The now company, lbaoing been incorporated, 
has adopted t,he agreement t,r~ lease, and it ha,8 been 
decided to register a memorendnm of lease under the 
Land Tra,nsfer Act. 

The advanta,ge of t,his course is that not only will t,he 
new company obtain a St,a,t,e.guara,nt,eed term of years, 
but it, will also get an indefeasible right to purchase the 
fee simple or, alternatively, obtain a lease for a further 
term : If’& P. Knowles. (19061 26 N.Z.L.R. 604 : 8 
G.L.R,. 627, ar,d Pearson v. B&a District Mauri L&d 
Board, [1945] N.Z.L.R. 542 ; [I9461 G.L.R. 205. 

It will be observed that, the right of renewal is not 
perpetual : if it, is desired to create a perpetual right of 
renew& the words in cl. 3 (b), “ except this present 
covenant, for renewal,” should ho altered to “ including 
t,his present covenant for renewal.” 

It will also be observed that the right to purcha,sc 
does not extend to t,he renewed term. 

An ad valorern lease duty was paid on the preliminary 
agreement,, the lea~se will be liable to stamp dutv of 
Is. 3d. only: Stamp Dot,& Act, 1954, s. 117. “The 
opt,ion t’o purcha,so mill not at,tract ad ~vllorem con- 
veyance duty, unless and u&l the right is exercised. 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an lnternationai Fellowship 
is to foster the Christian attitude to all 
aspect* of life. 

* OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED f9.000 before the proposed 
New Building can be commenced. 

A worthy bequest for 

YOUTH WORK. . . 

THE 

Y.M.C.A. 

THE NATIONAL COUNCIL, 
V,M.C.A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, ox- 
YOURLOCALYOUltCMBN‘S CHRISTIAN ASSOCIATION 

Glrms trmy slso be marked for endowment purposes 
or generlL1 “ea. 

Founded in 1883-the first Youth Movement founded. 
Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
O-12 in the luniors-The Life Boys. 

C-18 io fhe Senior-The Boys’ Brigade, 

- 

I 
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A WORTHY WORK TO FURTHER BY BEQUEST 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 

Social Service Council of the 
Diocese of Christchurch. 
IncaaFonalElr BY ACT OB P*nLraBlEx~r, ,052 

CHURCH HOUSE, 173 CASHEL STREET 
CHRISTCHURCH 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 10,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven SCM in the service of commerce, passenger 
hml, and defence. 

Philanthropic people are invited to support by 
large or small oont,ribubions the work of the 
Council, comprised of prominent Buckland citizens. 

l General Fund 

l Samaritan Fund 

0 Rebuilding Fund 

Enpi& muoh welcmned : 

Manar,e~mens: i?&r. &Nrs. II. L. Dyer, 
‘Phone. 41.280, 
cnr. Albert & Sturdso streets, 

AUCKLAND. 
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GROUP HOUSING SCHEME. 
Certain inquiries have been made in relation to 

various asp&a of the a,bove and the following has been 
submitted by t,he Wellingt,on District Law Society for 
the guidance of practitioners : 

(I) It is cust~oma~ry for the Lands and Survey Depart,. 
merit to issue t,o the group builder a form of “ Licence 
to occupy ” comprising one or more sections. The 
group builder prepares plans and specification and 
obtains for each section R purchaser who completes rl 
form of questionnaire, the builder signing a,t the foot, 
of the quest,ionnaire a st,at,ement, that he nominates the 
purchaser as t,he purchaser of the aeotion in question. 
This form is forwarded t,o t,he La,nds and Survey Depart- 
ment tog&her with t,he building cont,ract for perusal, 
and the Department; after all neoessary payments 
ha,ve been made, issues to t,he purchaser his title accord- 
ing t,o the type of title chosen hy him. The ” Licence 
t,o Occupy ” prorides that the group builder will not, 
assign or otheruiso dispose of the w-hole or any part of 
thm land rvit,houb t,he prior oonsent in writ,ing of the 
Department sod includes a furt,her provision t,hat as 
each house is complet,ed, provided t,hat the Department 
is satisfied that the group builder has entered into an 
enforcea,ble agreement to dispose of such house snd the 
section upon n-hich it, is sit~uated to a, specified PUP 
chaser, t’he Depwtment will, upon being requested so 
to do, issue the appropriate form of tit,le to the pnr- 
chaser. In view of t,he fact that, these two provisions 
appear in the form of lioence, practitioners hare been 
in some difficulty, if the foregoing provisions were 
enforced, in arranging fina,nce bv progress payments on 
buildings in the course of w&on. Practitioners are 
informed, therefore, that it is not bhe practice of the 
Department t’o enforce compliance with the provisions 
above mentioned and the following is the procedure 
adopted, at any rate, in t,he Wellington Dist,rict, : 

(a.) The Lands and Survey Depart,ment requires in 
the first place that the quest,ionnaire a,nd nornina. 
tion relating t,o t,he particular section be oom, 
pleted by both purchaser and group builder and 
R building contract entered into by both these 
parties. These t,wo documents should be sub- 
mitted to the Department, wibhout delay, 

(b) It is also required t’hat, the State Advances Cor- 
poration approve the plans and specificat,ions 
whether or not t,he Corporation is providing 
finance. 

(c) The Lands and Survey Department, then re. 
quires t’o be satisfied that the erection of the 
dwellinghouse has in fat been commenced. 

(a) All initial payments due t’o the Department, up 
full price of the s&ion if freehold, hhe neceaary 
to that’ point mnst have been made, e.g., the 
full price of the sect,ion if freehold, the neoessi~ry 
deposit, if on deferred payment, licence, or the 
first, half-year’s rent if under renewable lease. 

(P) As soon aa all the foregoing conditions have been 
complied mith the Depsrtment will immediately 
issue to the purcha,ser his title in whatever form 
t,hat title is t,o take. No formal agreement for 
sale aad purchase or ot,her a~suranw is required 
a,s het,ween the group builder and the purchaser, 
compliance n<th the provisions of the lioenoe to 
occupy in that connection not being insisted upon. 
It, is found by the Department, that this system 
works smoothly ; and, 80 far as the purchaser 
is concerned, his standing as purchaser is recog 
nised by the Department arId his title issued as 
soon as the a,bove-ment,ioned requirements have 
been ntisfied, and, therefore, in ordinary cakes, 
before he is called upon to make a,ny progress- 
pa,yment t,o the builder. 
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If for any reason it, is desired on heha,lf of the pm- neater protection so far aa his title is concerned. 
cha,ser t 0 obt,ain some formal rocognitioo by the l)r- 
pa,rt,mcnt of t,lre pmchsser’8 standing in relntioll to t,he (L’) There is no ad salorewz stamp duty payable in 

section at it d&e ea,rlier t,han is provided by follow respect of such a transaction where it relates to Crown 

ing the normal procedure as above outlined, it is reoom Land, &her on a,ny assignment from t,he group builder 

mended t,hst in addition to the unual form of nominn- to the purcha,ser of the former’s rights in the section or 

tion, he should obtain a formal nssignment~ of t,hc in respect, of the purchase of the house. There ia, of 

builder’8 righis in respect of such section a,t a. very early 
course. t,he usuel &amp dut,y (1s. :%I.) on the building 

stage and not,ify the Department of his interest therein 
aweement,, 

= 
and of his arrangements wit,h t,he builder. In such a (3) The question of costs on suob B t~ransaction has 
case, the formalities attendant upon the issue of the been refe,rred t,o tho Coats Committee of the New Zea- 
purchaser’s t,itle cnn be expedited, thus giving him land Law Societ,y. 

CRICKET. 

De Mortuis Nil Nisi Bunkum. 

About seven years after Ma&king was relieved, 
Adxwcatus playing for 2~ under the then capt,aincy of 
Frity Mar@ R,enner successfully executed t,he Hat, 
t,rick. ThiR fact (it v.xs a, fact,) and the possession of & 
voice noted we are told more for penetration than for 
mellifluence ha8 enabled Advocatus through the succeed- 
ing years to expreess opinions on Cricket. 

Through a combinat,ion of circumstances Advocat,us 
w&s present at t,he third (Meelboumne) Test when Tyson 
did Australia wrong. The first generation Aust,ralians 
(Pommios to t,hc Hoi polloi) t,horoughly enjoyed t,heir 
day and Advooatus 1y&8 able to intervene in a delight,ful 
lunch-time argument which st,atied on whether Denis 
Compton had got his Soccer Cap and carried on over 
the SBV~II seais. 

Recently one of our older and more reputable legal 
firms found it necessary t,o prosecute a search for the 
“lost document bundle ” snd the search took t,hem 
back to their Ko. 1 safe. History does not s&y whether 
thev found the document but t,hey did find a shield 
wh&h had been used for competition between the Banks 
and the Law, and, possibly, t,he Stock and Station 
Agents. The last, date on the shield w&s 1925, 80 it’ 
cannot, really have been treated as lost. The finder- 
an ex-squadron leader--a man st,ill retaining the non- 
legal habit, of making decisions--thought that, the time 
had oome to renew t,he compet,ition. 

A challenge was accordingly rant in due form to the 
Banks. By a certain amount of chicanery all members 
born during or before the gay nineties were or&ted 
from the t,eam-although retained as amicl curiae. 
By assembly all practltlonera wit,hin a dist,ance of 
fifteen miles a team of t,hirt,een w&s gathered. Students 
of Stephen Pott,er or of “Coarse C&k&” will realise that 
this is an ides1 number-r&wing as it, does for two 
twelft,h men. 

Ca,me t,he Day and as is usual in this dist,rict t’he day 

suggested that the scoring should be subject to legal 
audit ; but, when the Banks a,greed not t,o we their 
accounting machines, the game got away to a good 
start. 

Advooatus does not agree with t,he Australians in 
everything but he agrees that .a batsman at the wicket 
should hit out or get out. Unfortunately opening 
counsel (a shaft,er rather t,han a leader) having scored 
one run, got out. Junior counsel then took over, and, 
in a period which would have shocked t,he X.C.C., 
seventy rum wme on t.he board. The umpires t,hen 
took a firmer grip of the game, and junior counsel 
returned to the grandst,and. Advocatus is delighted 
with the retention of the old.fashined idea of umpires. 
The graceful a,nd solemn way in which they gave centre 
to an incoming batsman was felt by all to be a nice 
compliment both to the bowlers and t,he batsmen. The 
efficient way that any batsman w&8 returned to the 
pavilion on scoring f i f tv w&s equalled only by the 
unanimity vith which ‘;‘not, out ” w&8 called until 
the batsman had scored. The former legal Mayor of 
our neighbowing township had noroe difficulty in 
sight,ing the ball, and, when his wickets were soett,ered, 
he w&s only saved from an ignominious duck by & 
stentoria~n appeal for No Ball from the grandstand- 
which appeal w&s a,llowed. After his wicket fell for a 
second time to a no ball he settled down and made 
fifteen. Lam finally completed ita innings for either 
227 or 228. 

With t,he Banks at the wicket runs were coming 
fast, 80 the Legal Cap&in decided to Ret a defensive 
field. This wa8 done by placing one twelfth man at 
long stop thereby steadying the scoring no&. 

According t,o the scorer8 t,he game finished 228 to 
227, scored in 3 hours 47 minutes ; but very considerable 
doubt exists as t,o who w&8 227. The legal profession 
provided the speaker at, the 19th and he in due coume 
uresented the Shield to the lens1 vrofession. 

was fine. The game start,ed quietly, due in part to A 
having to appoint both punctual spectators as umpires. 
A certain a,mount of &rain was evident,, when it, was 
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IN YOUR ARMCHAIR-AND MINE. 
BY SC 

ii 
On Addressing Judges.-&: young practitioner who 

persists in Court, in addressmg a pnisne Judge as 
“ Your Worship ” has only himself to blame if he con- 
ducts his argument wit,hout, the usual background of 
affa,bility. “ Your Honour ” is the approved method 
of address in t’he Supreme Court’ ; but, unless it, is 
veried with the impersona,l “Sir,” the speaker ma), 
occasionally become a8 emnbermssing as the counsel 
mentioned in CheerfiLl Yesterdays, who, owing t,o a 
nervous afflict,io”, broke into a anile of weloomc 
whenever a member of the Bench spoke t,o him. Away 
from the Court, t,he puisne Judge is referred t,o as “ Mr. 
Justice Bla,nk,” whehether he is present or nob ; although 
on less forma! occasions he is usually addressed BS 
” Judge “--never, however, should he be a,ddressed as 
” Judge ” followed by his surname. In ordinary conver- 
sa,tion, use of the word “Judge ” is all that is required. 
“ Are you feeling better, Judge 1 ” This will be t,aken 86 
a kindly inquiry into some recent, indisposition, without 
t,here being implicit, in it the suggestion that,, when he 
pronounced judgment, in the last, case you were in 
before him, he was slight,ly unhinged. Nor does the 
word “ Judge ” in such circumstances conjure up, 
except bo avid readers of Wild West stories, t,he pict,ure 
of a, small-t,own lawyer with bit,s of straw sticking out, 
of his ears. 

Taxers, Workers, et al.-The observa,tio”s of Mr. 
Justice Finlay t.o B New Zealand and Ca,“terbury 
orioket, representative in the Court of Appeal a,s t,o 
sending down googlies on it sticky wicket (or in terms of 
like effect) remind8 iScriblcx t,hat counsel appearing for 
the Inland Revenue Dep&ment in England recently 
had t,o withstand some full-@hers from t,he Court of 
Appeal. The case is &orhou~e (Imp&r of Taxw) Y. 
D&and, [1955] 1 All E.R’. 93, and it involved the 
que&ion ~8 to whether t,he respondent, a professiona, 
cricketer employed by t,he East, Lancashire Cricket 
Club, ha,d t,o pay t,axation upon t,he large sum of $28 15s. 
collected for him on t,he ground, as a result of meri. 
torious performances on eleven different occasions. 
Bot,h the General Conm~issioners of Income Tax for 
Blackburn, and Harnmn, J. (on appal), had held t,hat 
these collections were not taxable as & profit arising 
from tho t,axpayer’s occupation. But t,he Court of 
Appeal considered tha,t the nature of t,he moneys had 
to be judged in relation rather to the recipient than to 
the giver, and that, a,s the respondent was entitled by 
the terms of his contraot to invit,e subscriptions, the 
collections arose in the ordinary cour‘se of his employ- 
ment and accrued from it. Evershed, MR,., qualified 
his judment in fa,vour of the appellant’ by saying that 
in his view a gift or present made either on some special 
oooa,sion, such as a wedding, a century at cricket,, z. 
birt,hday, or at a sea~o” of the yea,’ when it is customary 
to give presents, does not necessarily cease to be non- 
t,axable merely because the ties that link t,he recipient 
a,nd t,he giver are, or are substant,ially, those of service. 
However, in order t,o achieve vict,ory, the appellant 
had to stand up t,o some nasty balls. When counsel 
put it up to the Court that it should cont,emplate the 
anomaly that would arise if cricketers escaped a burden 
t,hat fell upon footballers, the Master of the Rolls de- 
olare~d himself unmoved by such argument and pointed 
out t,hat cricketers had ha,d to put up with t,he 1954 
summer, while Birkett, L.J., said that, the Department 

!HlBLEX 

could easily avoid any anomady by ceasing to tax the 
foot,ballers. To t,he submission tha,t the Crow” had to 
administer t,he 1s~ wit,hout, sympathy for anybody, 
the Mater of t,he Rolls ret,orted “ if you bring t,his sort, 
of c&z you expose yourself t,o t’his sort of bowling,” 
following some saturnine references to the t,axi”g of 
E&er offerings as heing “the gravest ca,se of mis- 
placed fiscal enthusiam ” and t,he Crown’s “ passion for 
uniformit’y.” And when counsel, ambitious for a bound- 
ary hit’, t,old t,he Court t,hat, if successful, the Crown 
would not ask for cost,s and counsel could imagine 
not,hing more generous t,han that, Birkett,, L.J., replied 
pit,hily : “ I c&n “-and for tha,t m&or, says a spectntor 
in the Law Jownal (England) so could all of us. 

R. B. Cooke.-I” an article ” Venice De Nova ” in 
the current number of the Law Quarterly R&w 
(January, 19653, R,. B. Cooke writes in a learned and 
in&resting fashion upon the finding of a, Departmental 
Committee by 8 majorit,?, of five members to three 
recommending that, t,he Court, of Crimi”%l Appeal (in 
England) should nob be empowered to order a new t,rial 
of a convicted person except, in cases where t,he appeal 
is ba,sed on grounds of new evidence. He exan~ines the 
principle to which the Cmnmittee &aches considerable 
w-eight,-namely, t,hat “it is of the essence of the 
administration of the criminal law in t,his count,ry that, 
just.& should be swift, and should be final,” and he 
rewhes the conclusion that, if R.v. fled, [IQ491 2 K.B. 590, 
w-ore overruled “ no formidable obstacle would seem t,o 
preclude the development of a rule that, w-here a” 
a,ppeal is based on a, procedural irregularity so radical 
that t,he Court of Criminal Appeal is not propared to 
hold t,hat no substantial miscarriage of just,ice has 
actually occurred, the Court has in substance a dis- 
cret.ion to order a new trial.” The only so” of Xc. 
Justice Cooke, the aut,hor of the article, who has spent 
t,he past four years at, Cambridge has now returned to 
New Zealand. If  he decta to prsctise here, his 
experience and erudition nhould add Iustre t,o t,he Bar. 

A Legal Benefit.-Benefit collect,io”s for lawyers are 
rare but not unknown. Legend has it that a,” sttorncy 3 
in Dublin, ha,ving died in great poverty, syrnpsthisers 
set up a shilling subscription fund to pay the expenses 
of his funeral. One of the local baxristers who had 
subscribed applied to Mr. Toler, afterwwds Lord Chief 
Justice Norbury, expressing the hope thst he also 
would oont,ribute a, shilling to the fund. 
shilling ! ” 

“ Only a 
said Toler, “only a shilling to bury ;c” 

a,ttorney ! Here is a guinea ; go and bury one and 
twenty of them. ” 

Afternoon Haze. - This lit,& talc c~nxs from 
Auckland where &ture provides a reasonable supply 
of murder cases to save practitioners from & somnolence 
which t,he humidit,y of its summers engenders. I” 
this instance, however, the case centred on the exciting 2 

subject of easements and the only heat, about it, was 
atmospheric. The Judge’s head nodded drowil>- on 
several occasions, ~“d even the ubiquitous wa,sps mere 
listless and disinterested. “ Would you mind repeating 
your last submission, Mr. Bla”k?“‘asked the Judge, 
“ I’m afraid I wan’t listening.” I‘ I’m sorry,” replied 
counsel in that imperturable Blanksian fashion fur. 
which he is not, unknown, “ but I must confess that I 
aasn’t list,ening eit,her.” 
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OBITUARY. 

Mr. C. A. Allen. 

The death on April 10 of Mr. Cecil Arthur Allen, of As 5 result, of his war disabilitp, Mr. Allen was advised 
Wellington, New Zwland Maunger of Messrs. Butt,er- to come t,o 5 warm climate. He joined Messrs. 
aorth snd Co. (Aust~ra~lin), Lt,d., removes one who: Butterworth a,nd Co., Ltd. in England and he was sent 
though not, of the legal profession, w&8 well and to Aust’ralia in 1920. Some years later, he ent,ered 
favourably known to a great rna,n~ of it,s members. business on his own account,. He rejoined his old firm in 

Mr. Allen ~B(I born in 188s at Mct,hwold, Norfolk, 1931, a,nd came to New Zealand in 1932; as a repro. 

England. After lea,ving school he st,rtdied at, Peterborough sent&w of Messrs. But&worth and Co. (Australia), 
College, qualified as a school teacher, snd ~8s engaged Ltd., in both Islands, commencing with t,he introduction 
in teaching unt,il t,he out,break of war in 1912. Hc im- to practitioners of the Public Acts of Neu? Zealand 
mediately enlist,ed and ~xvas posted to the lltil RoYa, (Repin.t), 1.90X.1931. His genial personalitY soon made 
Sussex R,egiment 56 a private. He saw much service iu him many friends. 
Fraa~oe aad rose t,o the ra,nk of Major, which wag an After travelling sll over the Dominion for several 
unusual achievement in the British regular army in 
those days. He was badly wounded and gassed in 1917. 

years, Mr. Allen ret,urned to Australia, and represented 
his firm in Melbourne for some time, In 1938, he 

For his distinguished war-service, he received the returned to New Zealand, a,nd, in 1945, he wa,s made 
Military Cross and Bar. He was selected as one of the 
wounded officers t,o lecture in support of t,he Liberty 

Branch Manager, a position be occupied until his death. 
During t,he pa,& ten years, Mr. Allen was associated nith 

Loan t,hroughout the United States, rind accompanied 
t,he Ba,lfour M&ion to thnt country. 

the publication bv his firm of ma,n~ Kcw Zealand legal 
text-books. He is survived b>- his widow. 

THEIR LORDSHIPS CONSIDER. 
BY coLoNus. 

Patent I,~~frir~y~lne?zt.--” It is importa,nt to bear in 
mind the different, modes in which, in cases of this 
kind, questions of infringement, arise. One mode of 
infringement, would be a very simple and clear one ; 
the infringer would t,ake the whole instrument from 
beginning to end, and would produce in clipper made 
in ever?, respect, like t,he clipper described in the speci- 
fic&ion. Aboat an infringement of that. kind no 
qnestion could ari8e. The second mode would be or10 
which might occasion more difficult,y. The infringer 
might, not take t,he whole of the instrument, here 
described, but, ho might, take a certain number of parts 
of the instrument desoribed ; he might make an instru- 
ment, which in many respects would resemble t,he 
pat,ent, instruments, but, would not resemble it in all its 
parts. And t,here the question would be, either for a, 
jury or for any tribunal which w&s jndging of the facts 
of t,he case, whether that which was done by the a,lleged 
infringer amounted to a coloumble departure from t,hc 
instrument, patented, and xhet,her in vh-hat he had done 
he had not, really taken and a,dopted the substance of 
the irlst~rument patented But,, my Lords, 
there is R third way in which it i8 possible t,o conceive 
an infringement of a, patent, of t,he kind to which I 
have referred. In a patent cla,iming an ent,ire in&a- 
merit made by R consecutive number of steps, there 
may at the same time bc what I will term as perhaps 
the most, convenient phrase I can t~hink of, &II inrent,ion 
which is a subordinate integer in the larger invention 
I In tha,t case you may hare t,o t,ry a f&her 
question; you may have then to look at the patent, 
not merely as a p&tent for the whole instrument des- 
cribed, but &s a pa,tent n-hich, in addition to claiming 
protection for the whole instrument so made, claims 

protection alao for the subordinat,e inve&ion, the 
subordinate int,eger which enters into the combination 
of the whole In a patent of that kind the 
monopoly would OP might be held to be granted, not 
only to the whole and complete t,hing described, but t,o 
those subordinate integers entering into the whole 
which I hare described. Rut then, my Lords, the 
invention must be described in bhat way ; it must be 
made plain to ordinarY apprehension upon the ordinay 
rules of construction, that, the patentee has had in his 
mind, and has intended to claim, proteot’ion for those 
subordinate integers ; and moreover he is, as was said 
by the Lords Justices, at the peril of just,ifying those 
subordinate iutegels as themselves matters which ought 
properly to form the subject of a patent, of invention ” : 
Lord Cairns, L.C., in Clark v. Adie, (1877) 2 App. Gas. 
315, 320. 

Accident :-‘< Probably it’ is true to sa,y that in 
t,he strict,& sense and dealing with the region of phy- 
sical nature t,here is no such thing BS an accident. 
The smallest part,icle of dust swept by a &orm is where 
it, is by the operation of natural oauses, which if you 
knew beforehand you could predict r&h a,bsolute 
certainty tha,t it would alight where it, did. But when 
the Act now under oonstruction enact,ed that, if in any 
omploYment t,o which t,he Act applied, personal injury 
‘by accident ’ ari,rising out of and in the course of his 
employment is caused to a workman his employers 
shall pay compensat’ion, I think it meant that, apart 
from negligence of any soreeither employers or 
cmploye(l--the industry itself should be taxed with an 
obligst,ion t,o indemnify the sufferer for w-ha wzs a,o 
‘ accident ’ musing dam;Lge.“---kvl of Halshry, 
L.C., in Brintons, Ltd. v. l’wvey, [1905] A.C. 230, 233. 


