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CRIMINAL LAW: VARIATION OFT SENTENCE ON 
APPEAL. 

T HE learned Attorney-General, the Hon. J. R. 
Marshall, deeewes the congratulations of t,he 
profession on his echievement~ of & record in 

legislative celerity vith the passing of the Jwtices of 
the Peace Amendment Act’, 1955. which clarified P. 
quest’ion arising in the criminal ‘jurisdiction, which 
t’heir Honours of the appellate Court in Iiowe v. 
Roberts (to be reported) described a,s being “of great 
practical importsace and of considerable difficulty”. 

The judgment in Nowe v. Rolwrts, delivered by a 
Full Bench of t’he Supreme Court (Finlay, Cooke, 
North, and Turner, JJ.) on April 29, showed a difference 
of opinion between their Honour~ on the quest,ion 
whether 8. 326 of the Justices of the Peace Act,, 1!127, 
en&led the Supreme Court, on an appeal against 
sentence, to wbstitute a, sentence of a different kind 
from that which had been imposed by t,he Magistrabe. 

In concluding their judgment, their Honours aaid that 
the question of jurisdiction which hxl srisen was one 
for the Legislature. 

Ate t,his time, the House of Representatives ha,d given 
a second re+ding to a Justices of the Peace Bmendment 
Bill, which was confined to the cm&ion of procedure 
for &king eridenoe of defame wit,nesses in summary and 
indictable proceedings at a dist,anee, and the proof 
of service of summonses and other documents. 

At once, 8. 326 of the Just,ices of t,he Peace Act, 
1927, was redrafted, and the draft w&s submitt,ed to, 
and approved by, their Honours, t,he New Zealand 
Law Societv, and the Crown La,w Office. It w&s then 
introduced &t.o Parliament as an addition to the pending 
Amendment Bill. The Bill, as so supplemented, w&s 
passed into law on May 6-exactly one week after the 
deficiency in t,he replaced statutory provision had been 
pointed out, by t,heir Honours in t,heir judgment. 

Now, as to the bakground of the unended s. 326 
of the Just,ices of the Peace Act, 192i : 

In t,he case before the appellate Court, the learned 
&g&rate had imposed a sentence of corrective training 
under 6. 21 of the Criminal Justice Act, 1954. In t,he 
result,, the Court agreed wit,h the Magistrate’s sentence, 
and t,he apped was dismissed.* 

Counsel fix t,he appellant had, however, suggested 
t,hat the proper sent,ence of the appellant, should have 
been, not correct,ire t,raining (as imposed in the Court 

below), but a period of t,welve months’ imprisonment, 
followed by a, period of probation. 

This submission raised t,he question whether the 
Supreme Court had jurisdict,ion to alt,er the kind of 
punishment imposed by a Magistrate when it, was 
dealing with an appeal against sentence. In the case 
before the appellate Court,, t,he sentence of the appellant 
had been confirmed ; so the quest,ion of jurisdiction to 
impose another sentence (such na suggestaed by counsel, 
in lieu of correct,ive training) did not, arise. 

The Court, however, said t’hat the qucfition w&s one 
of great practical import,ance and of considerable diffi- 
culty ; and that, it, was desirable to discuss it, 

By s. 302 of the Justices of the Pace Act, 1908, a 
right, of appeal was given against, the convictions and 
orders there mentioned, and by s. 313 it wa pro- 
vided that the Court appealed to 

shall hear and d&ermine the matter m,d make such order in 
relation thereto and such orders RS to payment, and amount 
of costs to either pwty, and to the Justice if appeering in 
support of his decision, as the Court thinks fit. 

It was held in Skipper v. Cummings, [I9171 N.Z.L.R. 
886 ; [1917] G.L.R. 570, that, onanappe&l brought under 
those provisions, the Supreme Court had no power to 
modify the sentence. There was, later, enacted s. 2 
of t,he Just,ices of t,he Peace Amendment Act, 1923, by 
which the power conferred on the Supreme Court by s. 
313 of the Just,ices of the Peace Act, 1908, to make 
such &IL order in relation to the subject-matter of an 
appeal under s. 302 of t,hat Act as it thinks fit, \vw 
declared to include the power t,o confirm, reverse, or 
modify, wit,hin the limits warranted by law, the term 
of any sentence of imprisonment or the amount of any 
fine 01‘ other sum of money ordered to be paid. By 
6. 7 of the Justice8 of the Peace Amendment Act,, 1926, 
there were added to that section the words “ or t,o 
confirm, reverse, cancel, or modify any other penalty.” 

By t,h,e Just,ices of the Peace Act, ~1927, the legislation 
was consolidated. Section 302 of t,he Justices of the 
Pea,ce Act,, 1908, became s. 315 of the Justices of the 
Peace Act, 1927, and s. 313 of t,he former stat.ut,e bewme 
8. 325. Section 3 of the Justices of the Peace Amend- 
ment Act, 1923, as amended in 1926, appeased R~S s. 326 
of consolidated statute 1927. 

In. Dickie Y. &unninghn, [I9391 N.Z.L.R. 1004 ; 
[1939] G.L.R. 693, the question arose whether the 
Supreme Court could modify the sentence when the 
app&nt had pleaded guilty below, and had appealed 
by way of general appeal in order to obtain an altera- 
tion of his sentence. The answer was in the affirmative. 



130 NEW ZEALAND LAW JOURNAL Maay 17.1965 

After careful thought,, their Honours found themselves 
unable to agree with the view that, 8.325 wa8 a, provision 
limiting the jurisdiot.ion of the Court. They found, 
t,oo, great difficulty in reconciling the above observa- 
t,ions with S,Gpper Y. &mm&s, [1917] N.Z.L.R. 886 ; 
[191~7] G.L.R. 570. The judgment continued : 

It wm there held, in &eat, that the worda of what is now 
s. 326 of the Jmtioen of the Peace Act, 1921, were not explicit 
enough to confer power to modify the 8entmce ; but it us* 
not suggested that the section had a limiting effect. It WBR, 
~9 it aeerm to ~4, merely held that the section, which contsimd 
n grant of jurisdiction but not a rentriction of it, did not go 
far enolmh. 

320. The power conferred on the Supreme Court by the 
h3\4t preceding section to make such an Ofcbr in Fdetion to the 
subject-matter of an appeal undo* se&on 315 hereof as it. 
t,hinks fit is hereby de&wed to include the power to confirm, 
reverse, 07 modify, within the limits werranted by law, the 
term of any sentence of imprisonment or the amount of any 
fine or other mm of money ordered to be paid, or to omfim, 
ro”wse, OaIml, or modify any other penalty. 

In dealing with t,he question whether the Supreme 
Court, could wbstit.ut,e a different kind of sentence for 
that imposed on the appellant by the Magistrate, their 
Honours thought, it, to be convenient first, to refer to the 
provisions of R. 326. On t,his qu&ion, their Honours 
said : 

There remained the question whether, a,part alt,“. 
gether from s. 326 and assuming t,hat it need not, be 
treated as containing an exhrtustive statement, “f the 
power of this Court, to int,erfere mith punishment~s, the 
legislation conferred power, on an appeal from sentence, 
to substitute for t,he sentence imposed by t,he JIagist,rate 
such a sent,ence as is sugg&ed by counsel. The 
Court went on t,o say : 

“That R. 316 of the present NOT Z&and Act, is wide 
enough to oonfor R right of appeal ~gsimt se,,te,,ce unless 

Their Honours considered that. it was unneuessary 
for t,heir present purposes t,o pursue that particular 
aspect, of the matter, because, assuming all that t,” be 
so, the crucial question that rema~ined in bhis caniie is 
whether a, furt,her implioation was justified, nnmely, 
whether there could be implied from 8. 315 (2), “1‘ from 
any part of 8. 325, a power to substitut,e a different 
kid of punishment. The judgment, concluded : 

It is, of course, well satled that a right of appeal m,d the 
juGdiction of em appellate Court are pureely the creaturea 
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of ntstute and can be conferred only b,- exprasa worde or 
by oaercive implication from the statutory Ian-e: see, 
for instance, the judgment of Hosking, J., in Skipper V. 
Cummi7aq8, [19171 N.Z.L.K. 886, 898, 900; [1917] C.L.R,. 
570, 617, 678. This principle appears to ue to apply with 
to say the lee%, uudiminished force when it ia songht to imply> 
a power to substitute a different kind of punishment from 
legislation that confer6 a right of appeal on the defendnnt 
only. 

ii one that, as we raspecthlly t,hink, &o&d he brought t,o the 
attention of the Legislature. 

A week later, t,he Just,ices of the Peace Amemlment~ 
Act,, 1955, by 8. 5, repealed 6. 326 of t,he principal Act, 
and the following section wu substituted : 

BP6. IVithout, limitiq the genemlity of the power con- 
ferred on the Supreme Court, by section three hundred and 
twenty-five of this A&, it ia hereby declared that the Court 
may- 

SUMMARY OF 
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ib) In the case of any ~ppee.1 against sentence, eonfirm the 
sentence, or quash it and pnns wch other sentence 
amranted in law (whether more or less se,re;ere) in 
substii~ution thorefor RR the Court thinks ought to 
have been passed, or vary, within t,he limits warranted 

RECENT LAW. 
ACTS PASSED. 

No. 6. Amusement Tax Act,, 1935. 
So. 8. bYname Act, 1965. 
No. 1. Imprest Supply Aot, 19B5. 
No. II. Judioatum .4mendment Act,, 1955. 
No. 12. Jnatices of the Peace Amendment Act, 1965. 
No. 13. Magistrates Courts knendmont Act, 195~. 
:\‘o, 3. N&tiond Roads Amendmolt Act, 195.5, 
Xo. 2. Police Foroe Amendment act, 1955. 
h-o. d. Potsto Croming Induatq Amendment Act, 1955. 
Xo. 9. Social Secority Amendment Aot, 1965. 
So. 7. Stamp Duties Amendment Act, ,955. 
No. 10. War Pe~uiions Arnendmcnt Act, 19.65. 
No. 4. Wear Supply *mendmont Act, 1965. 
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ass mean, I’m just a ’ “bot tIeneck’?‘! 
Whatever type of repetitive listing, printing, dating, addressing or 
counting your business requires, there is an ADDRESSOGRAPH model 
which will do the job from 30 10 100 limes mare quidrly than it cm ha 
aon8 h ha. 
There is a model priced as low tm g13-10-O . there are electric 
machines with a wide variety of attachments for handling specialised 
work and there are fantastically versatile models specially designed for 
large undertakings models which print and address their own 
forms from blank payer which print, list and add numerical data, 
giving sab-totals, tot& and grand totals at speeds up to 100 per minute. 

I  Y I I  ‘ 

ing functions impossible outside the field of Electronics. 

Addressograph 
ail1 pay for itself over and over again in tenm of reduced over- 
time, less staff turnover and fewer errms made by bored or 
imfficient empl,layees. 

ARMSTRONG & SPRINGHALL LTD. 
Branches and Agents throughout New Zealand 
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(South Pacific) Limited 

CONFIDENCE Financial Services Limited 

Box 1616, Wellington 

TOTAL ASSETS 
APPROX. ,?SOO,ooo 

INDUSTRY and TRADE 

OF NEW ZEALAND LIMITED 

Established- I 8 z 2 

f Or WELLINGTON DIOCESAN 

LEGAL PRINTING SOCIAL SERVICE BOARD 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

- 

COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

Church 01~ England Men’s Sock@-Hospitti Visitation 

‘I Flying Angel ” M4ssions to Seamen. Wellington 

Girls Friendly Soclaty Hostel, WellIngton 

St. Barnabas Babies Borne, Ssatoun 

St. Mary’s Homes, Karorl 

WelUnSton Ctty Mission 

ALL DONATIONS AND BEQUESTS MOST 

L. T. WATKINS LTD. 
GRATEFULLY RECEIVED. 

I76- I86 Cuba St., Wellington. 

TELEPHONE 62-123 (3 liner) 
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INVALIDITY OF GENERAL ELECTION. 
Failure to Perform Statutory Duty. 

By A. G. DAVIS. 

lUy collea,gue, Dr. J. F. Northey, has dealt with 
many of the important aspects of the decision in S&+wn 
v. Atforney-Cewal, [1955] N.Z.L.R. 271, but &further 
considerst,ion of the f&s of the cane and more par- 
ticularly of the surrounding circumstances, leads one 
to the conclusion that,, a the Queen of Sheba said, 
“ t,he half wa,s not told.” 

Briefly, the pla,intiff’s content,ion w.as that the General 
El&ion held in November, 1946, w&8 void, and bhat, 
consequently, all legislation purported to hare been 
enacted bv t,he New Zealand Legislature in and after 
1947 w&8 invalid and of no effect. Whether that con- 
t,ention was correct or not wae the very mstter which 
t,he Court hed to decide, But one of the members of 
the Court of Appeal which heard the case, McGregor, J., 
owed his appointment to legislation enacted in 1963 
which wa8, therefore, included in that which the plaintiff 
alleged was inalid. By sit,t,ing to hear the appeal, 
therefore, McGregor, J., ~vas a,ssuming the validity of 
the legislation which aut,horized his appointment and 
consequently of his appointment and aleo assuming the 
validity of a,11 post-1946 legisla~tion. 
His Honour wae begging the question. 

With respect, 

Indeed, the members of the Court of Appeal were not 
unoonscious of the situation. Stanton and Hutohison, 
JJ., at, p. 277, said : 

But, it is submitted, while Mr. Simpson might have 
given his consent to properly-appointed Judges, who 
might ha,ve an intereat in the de&ion, hewing the 
appeal, he could not, by giving that assent, elevate an 
improperly-appointed person to the status of a Judge 
of the Supreme Court and as such, a member of the 
Court of Appeal. 

It ia submitt,ed, wit,h respect, that in their brief 
consideration of t,he question whether one member 
of the Court ~8s disqualified from sitting, Stanton and 
Hutchison, JJ., did not, go far enough back in the statute- 
book. Before January 1, 1947, which, for t,he purposes 
of convenience, may be taken aa t,he dividing line be- 
tween valid and allegedly invalid legislation, the Supreme 
Court,~ by virtue of the Judicature Act,, 1908, and the 
amendment of 1936, consisted of t,he Chief Justice 
and nine other Judges. It as only by virtue of 8. 25 
of the St,at,utes Amendment Act, 194S, that the creation 
of an addit’ional puisne Judge wa,s authorized. When 
Mr. Justice Hay WY&Q appointed to the Bench in January, 
1949, there were in office nine puisne Judges. There- 

because in the meantime Northcroft, J., had died, and 
there mere oonsequeot~y in office only eight pnisne 
Judges, the validity of whose appointment was beyond 
dispute. 

In any event, whichever way the issue is approached, 
it is submitted t,hat whether McGregor, J., wa8 quali- 
fied to sit in t,he instant’ cake w&s in doubt. ID is 
further submitted, with some diffidence and with great 
respect,, that no qualified Court of Appeal has deter- 
mined the validity of the post-1946 legi&tion. There 
remains, therefore, t,he judgment of Sir Harold 
Barroaclough, C-J., who held that the plaintiff’s z&ion 
failed. But a constitution&list, basing his argument 
on convention and not on strict, law, could allrge that 
even the appointment of the Chief Justice wa,s invalid. 
In the appointment of & Chief Justice, the Governor- 
General must, by convention, be advised by the Xinisters 
of the Crown. But if the pla,intiff’s oont’ention was 
correct, when the Chief Just,& was appointed in 1953, 
there were no Ministers of the Crown in existence in 
New Zealand. The Labour Ministers resigned in 
December, 1949, and mere de facto replaced by the 
National Party Ministers. But, again by convention, 
Ministers must be members of the Legielat~ure ; and, 
as alleged by Mr. Simpson, there being no Legislature 
after 1946, there could be no Ministers. This argu- 
merit, however, leads one into strange realms in which 
the present writer has no wish to wander. One 
conjures up & vision of hundreds of people who, 
imagining themselves to be validly divorced, have re- 
married and had issue. Are those issue legitimate ? 
Are the criminals who have been sentenced to imprison- 
ment by irregularly-appointed Judges, f&ely im- 
prisoned 1 It is not to be wondered at that the learned 
Chief Justice said (at p, 275) that to hold the poat-1946 
legislation to be invalid would work “serious general 
inconrenienoe.” 

With the other strictly legal issues involved, Dr. 
Northey has dealt adequately, but it might, not be out 
of place to mention the following points : 

1. If s. 101 of the Electoral Act, 1927, is, &s the 
learned Chief Justice and the Court of Appeal decided, 
directory only and not mandatory, what sanction cavn 
be brought to bear to compel the issue of the Warant 
wit,hin the prescribed seven days ? No penalty is 
prescribed for the neglect of the duty imposed by 8. 101. 
If a Warmnt issued seventeen days beyond the period 
presoribed is valid, what is there to prevent the issue 
of a valid Waz~ant ee~nteen woks or seventeen months 
after the dissolution or expiry of the previous Parlia- 
ment ? Could not a potential dictator govern by exeou- 
tive decree for a longer period than is envisaged in a 
democracy ? 

2. Is the main obiect of 8. 101 of the Elect,oral Act. 
fore, if the plaintiff’s contention-was correcz, Hay, J.,‘s 
appointment was invalid. For & similar reason, t,he 

1927, as the learned khief Just,ioe said (at p. 275) and ai 

appointment of Turner, J., in June, 1953, which legis- 
Stant.on and Hutchiaon, JJ., (at p. 280) agreed, to 

lation passed in November purported to confirm, was 
sustain and not to destroy the House of Repreaentativee ? 

invalid. But if Turner, J.,‘s appointment vas in- 
Is it not rather t.o ensure that no undue delay shall 
occur between the dissolution of one Parliament and the 

valid, then McGregor, J.,‘s appointment was valid, election of its euooeeeor 1 
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It is of inter& to note that in the English st,nt,ute purpose of ensuring there is no delay in issuing tho 
corresponding to t,he Elect,oral Bet,, 1927, viz., the Warrsnt, for electing 3 new Parliament nud not ils 
R,epresentation of the People Act, 1949, t,here is no being one to emwe t,bat there is a Parlia~ment,. 
pwi*ion similar to 8. 101, the calling of a new Pwlia- 
merit in Britain being a prerogative act. There has been 

These questions, however, are difficult and involved 

no need for such R st,atutory provision, as the Procla- 
onas, which, in view of the submission now to be made, 
it is not desired t,o discuss further. It ia submitted 

n&ion dissolving one Parliament announces that the 
Sovereign hns given the order to issue out writ8 for 

with great reap& that, inasmuch as there are doubts 

calling a, new Parliament : see z$fay’S Parliamentary 
whether the Court of Appeal which heard Mr. Simpson’s 

Practice, 14th Ed., 25. If, aa the Court of Appal 
appeal vv~s properly con&it,uted, the appeal should be 
h 

held, t,he prerogative power still exists in New Zealand, 
card de now before a Court of Appeal, the valid con- 

t,he length of time atipulat,ed in s. 101 should be in- 
stitution of which is beyond doubt,. Thus it, would be 

terpreted, it, is snbmit,ted, as a provision inserted for t,he 
mrtain not only “that justice was done, but was 
manifestly and undoubtedly seen to be done.” 

CARRJERS : THE LAW OF COMMON CARRIAGE IN 
NEW ZEALAND. 

By D. P. O’CONNELL, B.A., LL.M. (N.Z.), Ph.D. (Cantab.) ~~__ 
ICo*dded From CT. 107.1 

of goods ‘I, said Prowsor Be& fifty .yesr:i ago, “ is an 
anomalv in our I~w.“~~ It i3 everl more of a.u anom+i 
to-day.” An at,tempt has been made in the previous 
issue of this Jou?%al to demonstrate that this liability 
is an historical accident, and that it cannot be rational- 
ized under the ciroum&uxes of modern society. All 
other insurers sre entitled to charge rates that will 
compensate them for t,he extreme asrviee theg. provide. 
This rate is determined upon t,he incidence of a&dent, 
and if the inoidence increases, 8o must the ratas? The 
carrier, however, especially if a system of price control 
operates, oannot increase his charges commensurute 
with increa,sing risk. Nor is it desirable that he should, 
because the carrier who is protected by a premium 
loses any incentive to safeguard the goods he is carrying. 

The anomalous character of the institution is all the 
more outstanding when the carrier in English I&w is 
compared wit,h the carrier in Cont,inental la~.~* Roman 
law treated carriers as any other bailees for reward. 
They lvere subject, to a stringent duty not to lose or 
damage the goods, but this duty was by no meam ab- 
solute. It could be ousted upon proof by the oarrier 
that the goods had been lost from casus fo&lua or 
damnum fatale or ais major, which expressions connote 
considerably more than t,he “ Act of God and King’s 
Enemier ” of English la\*. A caaus f&wilw could be 
any unforeseen or unavoidable accident.*’ In the 

3’ /kc. cit., at p. 168. 
Qq For a discussion of t,his rhspacb of the question sea m 

fiystems of lav which deriro from Roman law t,his is 
still the situation. In Italian lam, theft, of goods 
from a carrier does not render t,he carrier liable.ss In 
the German Commercial Code,a’ a carrier is responsible 
for all damage arising from t,he loss of the goods unless 
ho can ~“o’e that such damage resulted from (a) vks 
major,( b) condition of goods, (e) defects of packing. 
He is not liable for deterioration unless t,he nat,ure and 
value of the goods has been declared.*’ The French 
Codean is similar, and the Cow de Cccssntion has held 
that the effect of a contract releasing a railway company 
from liabilit,y is only to rweerue the burden of proof. 
The company haa not in suoh case to prove, 88 it 
nornmlly would, that loss was occasioned by via major 
or inherent defects in the goods. In Scottish law, 
housebreaking and fire constitute danznum fatnleas. 
Medieval law, &s yet unaffected by Roman lwx, appears 
to have adopted R similar rule. In & o&e before the 
Court of the Hanalt oit,y of Frankfurt in 1401, B company 
of carriers which had lost goods pleaded that all oare 
had been taken. It was held that, the company was 
answerable unlessthegoods ha.s been taken by violence.“0 
Such a principle in English law would be muoh more 
sat,isfaotory t,han that of absoulte liability. Let the 
burden of proof by all means rest, on the carrier under 
the doctrine of res ipsa loquitur. In t,he ~itse of ordinary 
bailment it is, for example, on the bailee to prove that 
theft of bailed goods did not occur through the bail&8 
neglect to take preoaut,iom. ” 

&4ttempts have been made t,o base the carrier’8 lis- 
bility on the public service he provides in the trans- 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

1’he a~dion o, r%,licilm, UN &wm~km ,,,,d Ad&mr. ia d(rwi~d lo We chiww o, the I,,, rrr,w,Cmrr i, lbia issue 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

w THE HO.XES 01 THB 

There are 22,000 Bo? Scouts in New 
Zealand. The training moulcates trutbful- PRESBYTERIAN SOCIAL SERVICE 
new habits of observation, obedience, self- ASSOCIATIONS 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. There is no better w&y for people 

It teaches them services useful to the to perpetwte their memory than by 

publio, handicrafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritusl 
development, and builds up strong, good E500 endows a 001 
ohareotar. in perpetuity. 

Solicitors are invited to COM~ENU THIS 
~DENOMINATIONAL ASSOCIATION to clients. 

Official Designrttion : 

A recent decision confirms the Aasooia.tion 
88 a Legal Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

Of-i&J DesipQtslia : 
TRUST BOARD 

The Boy Scouts Assoaiatioa (New Zealand 
AUCKLAND, WFJX,INOITON. CHRISTOHIIRO”, 

Branch) Incorporated, 
TIMABU, DU~~EIIIN, INVEIKXRCILL. 

P.O. Box 1642. 
Wetlington, Cl. 

Each Amxiatiot~ administers ita mm Yuda. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 
61 DIXON STREET, WELLINGTON, 

NW zuhnd. 
A chain of Health Campy maintained by 

robmtary subscriptions has been established “I GIVE OUJ BEQUEATB to the NEW 
throughout the Dominion to open the door. 
way of health &nd happineea to delicate and 

ZEALAND RED CROSS SOCIETY (Ineor- 

understandard children. Many thoueands of porated) for :- 

young New .%&tenders have already benefited The General Purposes of the Society, 

by & stay in these Camps which are under the sum of e.. (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Sscretaxy-General, Dominion Treasurer or 

legal profession in advising clients to a&at other Dominion Officer shalJ be a good 

by meens of Legacies and Donations this dischaqe therefor to my trustea” 
Dominion-wide movement for the better. 
merit of the Nation. 

N-2. FEDERATION OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PIUVATE Baa, 
serves hnmanity irrespective of class, colour or 

WELLmoTon. 
creed. 

CLIrnT ” Then. I wish toiml”da in my WI11 a lesaey h me IaifUh ana POmm Blbk so*etY: 

MAKING 
SOLICITOB : “ That’e a” excPl,eot idea. The Blbk mckty has at leeat fD”, d>BraPferiBtics <II Lx” ide&, 11eq”e.t.” Cblmm ” wen, WhBL me aleg ? (’ JOWCmo~ : .. It% purp.lpse 18 &‘i”h axId “neb*“gi”g-tE CilCUhaIP tlil~ Ploripturea wltho”t s,mer no,* or eummenr. 

A 
182 l.COId 19 smazine--aince Iti inneption in ,804 it Ime dirlmwted (Ire, 652 million FOI”rm6. Its *cope ia ia1 reaching-it troadcam the Word Of God In 7% leAl(.ab?El IIS BCtiVltieX cm Ilever be B”pem”ous- mall Will dWWS need the Blbk.‘~ 
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of language. It, leas alre&dy been pointad oLlt, tha,t 
“ t,hir; cxtraordinarv i;eot,ion ” as it has been described, 
has oeawioned difficulty in int,%rp,retation. To it has 
been a,ppeltderl 8. 6, which replaced the provisions 
relating t’o limitation of liability aontained in 8. 1 of 
the Act of 1830, a,nd 8. 20 of the $ct of 1908. Its 
wording first appeared in the Stat~ubes Amendment 
Act, 194443, e. 2.5 of whi,ch limited t,he liability of the 
Railway Department. That se&on has merely been 
reproduced in 6.6 ofthe $ot of 191-9,bz~ hsi been made 
refera,ble to all common carriers. 

In enacting 8. 6, Oh% Legislnture w&e making an 
attempt, to oust the extreme liability of an iusurer which 
previously attached to the institution of common 
oarrier. This in evident from the terms of the proviso 
entitling the carrier to increase his charges proportionate 
to his risk, thereby, putt,ing him on t,he sane basis a% 
any comnercial msu~er.“~ The section, however, 
whether intended or not, goes further than to limit the 
liability of t,he carrier 8,s an insurer. It z&o, it ie 
believed, limits his liability for uegligenoe. Such a 
construction upon the section would appear to be 
demanded by t,he words “ subject to the provisions of 
this Act “, which prefix the confirmat~ion of the carrier’s 
liability for negligence oolltained in 6. 4. Even if s. 4 
had not been made subject to the other provisions of t.he 
Act the effect of 8. 6 would probably still be the same. 
The words limiting liability in ti. 6 are substant,ially the 
earn% aa those limit,tig liability in respect of certain 
fragile articles in s. 1 of the Act, of 1830. Twelve years 
after the passing of this Act, the Court of Queen’s 
Bench KM called upon to debermine the very qu%st,ion, 
whether s. 1 limited absolute liability only, or both 
absolute liability and liability for negligence. Denman, 
L.J.. appears to have had no doubt about the mat’ter : 

” Tha qu*stio* far our &&ion ” he Baid, “is wb3ther, 
since the passing of the A& a carrier is liable for the lass of 
goods, thersin spsoified, by reason of gross nagligence 
In deciding upon this ~ta+,,,te, we munt, of caume, be re@eted 
by it,5 kqu~ge, suul the &ate of the lew st the time of its 
p;Cng is material only SO fm as it enables us to discover 
bhs minchiaf for which it was intended to apply a rmwdy 

By the firs aeotion the exemption of the oemier 
frdm’liability is abiolute and complete, m,laas the pm- 
liminery thereby made indispensible in complied with by 
ttw ovn3r of the goods.‘~‘” 

Drinkvow v. Hammond confinns this conclusion 
in respect of s. 6 of the 1948 Act. The result of that 
section is therefore reasonably clear. A carrier is 
liable for 108s of or damage to any “ package or unit “, 
only to the unount of f20, and in respect of animals the 
oth”er suros mentioned, whether or not such loss or 
damage i8 occasioned by accident or the gross negligence 
of the carrier. Liability of the carrier may be increased, 
however, if the consignor informs the carrier in writing 
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of‘ bot,h the charact,er rind the value of t,he goods, and 
reoeives a receipt specifying both their charwter and 
value. It, might be argued t,hat the section is perfectly 
rea*onable in view of the possibility of contracting for 
increased risk. Such an argument fails to take account 
of our present system of transportation. What houae- 
holder gives it writ,ten declaration of the nature and 
value of his furniture to the carrier who is to remove it I 
The man who buys & grand piano at an au&on and 
mrrranges for delivery by carrier to his home would 
probably never reflect upon the necessity of entering 
up particulars of the n&we and value of the piano. 
But should the carrier negligently permit the piano to 
fall off his truck his liability is limit,ed to $20, despite 
the fact that the “ nature ” of the object carried, and 
its approximate value are patently evident to him. 
To take a, more ext,reme example, every owner of a 
motor-car crossing Auckland harbour on a vehicular 
ferry is required to make a declaration of nature and 
value to the company and obtain a receipt before the 
company can be liable to an amount above f20. If the 
ferry is sunk through t,he negligent navigation of it,s 
master it will in no way avail the motorist t,” protest 
that, the “ nature ” of the object, carried and it,s value 
can be ascertained. 

The piano-owner or the motorist might,, in the aug- 
gested cases, argue that, a furniture remover and a, 
ferry oompany are not common carriers. As w&a 
pointed out earlier, however, so long as the traditional 
test is applied in “ux Courts, a furniture remover and a 
ferry o”mpa~y must be held to be c”mm”n carriers. 

The injured party might also argue t,hat the section 
was intended to limit the liability of the ““mmon 
carrier to small art,icles wrapped up in pace1 form, 
the value of which is not immediately apparent. Un. 
fortunately he will derive small comfort from reflecting 
upon the sweet reasonableness of the Legislature’s 
inbmtions. As the +x&ion readds it, catcha everything, 
it is believed, from china dolls in cartons to pre-fabric- 
ated houses. The 1830 Bet took care to restrict its 
operation to “ parcels containing articles of great value 
in 8, small compass.” It employed the words “ article 
“I‘ articles or property of certain kinds, contained in 
any package.” The 1948 Act substitutes for t,hese 
words t,he following :-“Xo person shall be entitled t,o 
recover for any loss of or damage to or in connection 
with any ~““ds any greater amount than twenty pounds 
for any package or unit.” cc Goods ” is defined in the 
interpretation section as “ chat&Is of any description.” 
The words “ package or unit ” are much more wnbigu- 
“US, and should not have been introduced into the section 
without very careful consideration. They were taken 
ultimately from the Hague Rules on carriage by sea,” 
in whioh context their application is different from the 
effect they have in the Carriers Act, 194X. 

The word “ unit, ” could scaroelv be construed as 
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some observations of Goddard, J., (a he then was) 
in Stndebake~ D&ributora, Ltd. Y. Clzarlton Steam 
Shifq&g Co., Ltd.- vere relevant t,o this question. 
The case concerned the interpretation of the word 
“ package ” in a contract subject to t,he Harter Act. 
The learned Judge himself felt incapable of holding that 
“a motor-oar, put’ on a ship without a box, crate, 
or my form of ““owing, is a package.” He suggested, 
however, that, if the words “ pwkage or unit ” had 
been used the situation might have been different,, and 
implied that the word “unit” would cover any 
individual piece of cargo. If a motor-car is s “ unit,,” 
it is difficult. to see where the interpretation stops; a.nd 
in Drinkrow v. Rummond it has been held that a bull- 
dozer is a “ unit.” 

The net result of the section is, therefore, to limit the 
carrier’s liabilit,y for negligence, and possibly even 
fraud on the pat of his servants,“’ to ~520 irrespective 
of the character of the goods carried, and regardless of 
whether this oharact,er is patent,ly obvious. If t,he 
legislature intended this consequence the reasonableness 
of it is not immediately apparent. If it did not intend 
it one “an only conclude that the Act is another example 
of ilLconsidered draftsmanship. It is, of ““UI‘SR, not 
permit,ted to counsel to investigate the purposes of 
legislation by resort to tramus preparatoires. In the 
interests of jurisprudence and legal criticism, however, 
it is appropriat,e t,o make reference to the debates on 
the bill. At, no stage of the passage of the bill did any 
one of the honourable members make refreenoe to t,he 
fact that 8. 6 extended to t,he carriage of traotors worth 
f6,000, of hydra-electric turbines, snd even of jet 
aircraft.61 It is doubtful if the Legislat,ure adverted to 
the probablity of t,he consignor of such goods declaring 
their nature and value in writing and receiving a receipt 
for same. The discussion on the bill w&s principally 
directed to the position of the Railway Department and 
the limitations upon its liability. The Railway 
Department has the machinery for making declarations 
of rmture and value, asd giving receipts, whereas the 
furniture remover and haulage contractor normally 
have not. 

Even if this probability was envisaged, the reason- 
ableness of insisting t,hat t,he consignor of a bulldozer 
shall state in writing that he is consigning “ one bnll- 
dozer ” may well be doubted. The “ nature ” and 
approximate value of t,he “ unit, ” carried would be 

no judicial interDret,ation of the word “unit ” but which may be anticipated in respect of paroels and animals of 
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should t,he carrier bc virt,ucdly e.xempted from liability 
ubrioua to the arrier or his servants. Why then 
for gross negligence hecsuse t,he consignor failed, 
through ignorance of t,he law or mere neglect, to fill 
up forms ? Why should the carrier for reward now 
have much less liability than a gratuitous bailee ?j2 
Why Bhould hia liability be different’ from that, of the 
warehouseman ? Why should t’he carrier’s liability 
still be that of an insurer when he ia carrying a sack of 
pot’a,toes worth El, and be limited to one-fiftieth of 
value when he is carving & grand piano 1 Instead 
of abolishing t,he carrier’s liability as a,n insurer, the 
Legislature has merely nibbled this liability away, 
and the consequence 18 one which can scarcely be 
oont~emplated wiDh satkfaetion. 

on the part of the carrier, and only if the Court is of 
opinion t,hat t,he osclusion is not “ just and reasonable.” 
The burden of proving that the contract ia just and 
reasonable rest,6 on the carrier5* It has been held that 
“a special contract altogether exempting B carrier 
from liability is just and reasonable where the carrier 
offers a bona fide option to have bhe goods carried at 
a reasonable rate with lia,biiity on the oompany as a 
cmnn~n oarrier.“s” On the other hand, it ha8 also 
been held that a conbraot purporting to exempt the 
carrier from responsibility for negligence wit,hout any 
qualification is “ prima .facie unjust and unreasonsble, 
and it is insufficient t,o show that, it bar; been acquiesced 
in by t,he owner.“‘” 

Sections 4 and 6 must be read tog&her, as they were 
originally in the Act of 1854. The general effeeot of 
bheir enactment’ may be summarized in the words of 
Jervis, C.J., in Lundon and iVorth We&m Rdway Co. 

Y. Dun&n : j= 

Should the liability undertaken by the carrier in the 
special contract be greater than that, prescribed in 
8. 6 : which is to prevail, the contract or the section? 
This quent.ion arose in Bazendale’s case,” &eady 
considered, ahen the defendant’ clajmed to be able to 
rely on t,he limit&m of liability to $10 in respect of 
piot’ures under the terms of the Act of 1830, irrespective 
of the terms of a bill of lading to which it wxx a party. 
It WBR held that the eont,ract’ w&a to prevail. 

Difficult que&ions: of interpretat,ion arise, howe\-er, 
which may be solved by reference to c&w on the 1830 
and 1554 Acts. 

The first question is this : If a carrier enters int,o a 
special contract,, is his character of common carrier 
extinguished E This question arose first in &Smith v. 
London rind North Il’estern Railway Co.,= where 
Roohe, J., waem~ to have taken the view t,hat a special 
contract in some respects inconsistent wit,h 5 common 
camier’s liability is enough to negat,ive that liability 
altogether. In Crouch P. London and Sorth Western 
Railway CO.,~~ however, Ma&, J., indicated that a 
contract merely varying in some respects t,hhe carrier’s 
liability did not, in his opinion, affect the rest of the 
carrier’s liability. The issue w&s aired at, length in 

Any special cont,ract must be in writing, signed by 
the consignor. It has bees held, however, that all 
the terms of such a aontract need not be reduced to 
n7-iting.‘a The practical effect of 8. 5 is to render 
a condition excluding lia,bility on the back of a ticket 
ineffective unless signed by the owner of the luggage. 
Such a condition offering a passenger the alternative of 
having twenty cubic feet, of Iugga,ge carried free of 
charge at owner’s risk, has been held to be a special 
contract and wa8 required to be signed.6z If t,he terms 
of the contract are such aa to destroy the basis of 
common carriage altogether, the contract i8 not a 
” special contract ” within the meaning of 6. 5, and 
therefore does not require to be signed. aa 

Baxmdde v. Great Eastern Railway CO.,~~ in vhich in 
carrier of pictures, who had limited liability by a bill 
of lading, sought further pro&c&n from the Act of 
1830 which limited liabilit? for pictures to $10. The 
plaintiff replied that, by wrtue of the special contract, 
the defendant had ceased to be a common carrier, and 
oould not, therefore, invoke Dhe Bet. It was held that 
the question whether or not a special contract destroys 
the basis of common carriage ie one of fact to be deter. 
mined from the terms of the contracts. This decision 
w&s approved by Sorut,ton, L.J., in Great Northern 

Ra&ay Co. v. LE. P. Tvan.sport nad Depository 
Ltd.6’ in 1922, where he said that “prima facie he 
remains & oomnmn carrier, except in that respect in 
which he has x%ried his liability by special contract.” 

CONczUSIOX 

It is now possible t,o assess the position of a oommon 
carrier of good8 in New Zealand, in term8 of the following 
formula : 

A common carrier ia anyone who holds himwlf out 
t,o carry for a,ll and sundry without, qualification (and, 
it is suggested, if his operation haa the charact~eristics 
of “ regularity “) all or specific rlasaes of goods.‘j He 
exercises a public office and therefore cannot refuse to 
carry the cla.ss of goods he holds himself out to carry, 

The question then arises, what is the effect of a bill 
of affreightment which negatives liability completely? 
There is nothing in the Act which suggests that an 
exclusion of insurer’s liability shall be subject, to judicial 
review, and the conclusion must, therefore, be that a 
consignor h,as an action only if there ban been negligence 

(Im4) L.R,. 4 Q.B. 244. 
5: [1922, 2 K.B. 742, 700. 
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unless he had no spue available in his tran~port.~” 
He is subject to an ation for damages if he does rcfuse.“i 
Ho is an innurer of all ohatt,els up to the value of f20, 
and of certain animal8 t,o npecified 8um8, and is also 
liable for negligence up t,o these figures. He map 
exclude or limit his liabilib+s aa an insurer, but be cannot 
exclude or limit his liability for negligence save by 
:;pecial contract reduced to writing and signed by the 
consignor.‘~ Such a contract is :+ubject ta judicial 
review and is only binding if approved by the Court ai8 
being “just and reasonable “. The carrier may con- 
t.rwt to be liable for more than $20 inrespect of chat&la 
but only by a declaration of nat,ure and wlue given 
to him by the consignor and a receipt on hia part de. 
livered to the consignor specifying such nature and 
value. He is entitled to demand anexpress declaration 
from the consignor of the contents of any parcel, but, 
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refusal to declare the contents does not just,ify the 
cnrrier in refusin‘q to carry them.eY 

This complicated situation in a-hich the carrier finds 
himself ti very difficult to rationalize in terms of the 
common-law system of liability. The ordinary insurer 
incurs liability under contract ; the negligent carrier 
incurs liability in tort ; under what branch of the.lsw 
does t,he common carrier incur liabilitv an an insurer ? 
Keener has suggested that, such IiabiGty is essent,i%lly 
quasi-contractual, I0 but it can only be so because it is 
not referable either to contract or tort. It is not 
truly quasi-contractual since there is neither equit,able 
obligation of a restitutionary character, nor an implied 
und&aking. It is a liability imposed ah ezteriore by 
the common law, and it can only be described as an 
anachronism. In attempt,ing to rest,rict this extre- 
ordinary liability, the Legislature has, it is believed, 
committed a greater injustice than it set out to relieve, 
and it is hoped that some effort will be made to limit 
the wide operation of 8. 6, which is already proving an 
embarrassment to imxrance companies, and will 
certainly prove a greater embarrassment in the future. 

THE McNAGHTEN RULES. 
A Plea for Their Revision. 

By W. J. HALL, M.A., LL.B. 

In the year 1843 a man shot and killed Daniel Me- 
Naghten, secretary to Sir Robert Peel, aga,inst whom 
he fostered delusions of persecution. The jury found 
the accused “ Not, guilty ” and, as 8. result, the House 
of Lords submitted certain questions t,o the Judges 
who answered aa follows : 

(1) Every ma,n is presumed to be sane until t,he 
contrary is proved to the satisfaction of a jury. 

(2) To establish & dzfmce of insanity it, must be clearly 
shown that, at the time of committ,ing the act, 
t’he accused did not know &at he was doing, 
or (if he knew t,his) did not know the difference 
between right and wrong. 

It, is on the basis of the McNaghten Rules tha,t Judges 
have directed juries since 1843. 

In the first place, we note that it is defect of reason 
that is stressed. In the days when the Rules were 
propounded the mind was arbitrarily divided into 
facult,ies ofreason, feeling, et,c. Nowadayys such & division 
is as dead as the dodo. To-day it is reoognised that it 
is the emotional driving forces that are all-important 
in the study of behaviour. The law tends to set in 
delusion the main, indeed, the only manifestation of 
insanity, and, in general, to take the attitude t,hat, 
if the reasoning processes are in fur&on, then insanity 
&s a basis for excuse cannot, exist. This is quite con. 
trary to modern psychiatry which ha ascert,ained that 

Psychiat,rists have always been dissatisfied with the a corniderable amount of mental abnormality and in. 
Rules which they maint,ain are unscientific, are built sanity is due to emotional upsets. N0w.&y*, my 
upon a misapprehension aa t,o the true nature of ment,al attempt to divide X&BOB from the other fa,oulties of 
disease, and to-day are hopelessly out of date. mind ia out-of-date. The mind must be considered 

In 1843 psychology hardly existed ; psycho-analysis as a whole, for alI its various functions a,re integrated. 

\\‘m not born ; and psychiatry wais in a crude state. 
H owever partial a mental abnormality may seem, 

Since that date these sciences have made & develop- 
nevertheless all the rest of t,he mind will, to some extent, 

merit that is little short of amazing, and have revealed 
be affected. 

a great deal that, was previously unsuspected in t,he The Rules t,hen, although they touch the matter of 

undercurrents that condition homea behatiour. maanity at two points, make no at,tempt, to define it. 
As the late Lord Hewat,, Lord Chief Justice of England, 

Let, us take the exact wording of the Rules. In &ted: 
order to &ablish a defenee on the grounds of insanity 
it must, be clearly proved that : 

The law does not ,xr,mrt or prosumo to define inaenity : 
t,mt i.. a medical quuei&m. Wmt tbc law mncidfrs is t,be 
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conditions which have to be eatiafied in order thst ,s person 
may be smused from criminel responeibili~y : 

although in law it wan not pleadable and did not save 

qu&ion. ‘hat I8 a ‘egal them from the gallows. Put bluntly, insanity ir, still 

The matter of the “ uncontrollable impulse ” has no 
no safeguard against hanging. That, a man may be 

mention in the Rules, although some profound lawyers 
quite insane, but still condemned a,nd hanged for his 

and moat psychiatrists ba,ve maintained that this 18 a 
actions, is a state of affairs that should not be a, matter 
for satisfaction in a civilized communitv. 

factor that must be given due w-eight. They hold 
that a man may well know the nature a,nd quality of 
his act, may know also that it is wrong and punishable 
by l&v, bout ma,y still, by ~eaxon of mental diw:asr, be 
incapable of resisting the impulse t,o do the a.&. 

The law is conservative and right,ly so, and one appre& 
ates at, once the factors that have operated to keep the 
element of “uncontrollable impulse ” out of the law. 
Is not every stupid action done then in the heat of temper 
e.xcus&ble then on the grounds of uncontrollable impulse, 
and how is it possible to examine and ascert,ain the 
element of uncontrollability wit,h any degree of cer- 
tainty 2 Is it not be&r to make a blanket exclusion 
under this heading ! Might not the opening of the 
door at all admit the thin end of the wedge which would 
eventually destroy a,n important safeguard in our 
criminal law ‘1 I think not,. A few lawyers might 
agree with me : most psychiatrists certainly would do 
so. They are of the opinion that in certain well- 
defined and identifiable casa, cases of schizophrenia 
(split mind), epilepsy, kleptomania and pyromtis 
(imp&e to set fire to property), a man msy well know 
the nature of his act and that it, is wrong ; butt still be 
unable to resist. 

As long ago a~ 1877, Sir James Stephen, the learned 
author of the Histwy of C%minaZ Law, argued that the 
iron-clad Rules should be relaxed if the deface could 
prove an irresjstiblc and uncontrollable imp&e. 

After the reprieve of Ronald True, in whose trial 
this matter was raised, the Lord Chancellor set up a 
committee under the chairmanship of Lord Atkin 
to report on insanity and crime. The committee ~‘ecom- 
mended legislation to make “ irresistible impnlse ” a 
deface in law. Later, ten out, of twelve Jud$ea eon- 
suited on the question advised against acceptmg this 
aa a defence. 

In 1960, before the Royal Commission on capital 
punishment, the British Xxlical Association advocated 
that an additional ground for a deface of insanity 
should be accepted if it could be proved that the accused 
was suffering from a “ disorder of emotion such tha,t, 
while sppremating the nature and quality of the act, 
and t,hat it, wa,s wrong, he did not possess sufficient 
power to prevent himself from committing it.” That 
defame is still not accepted in English law, although 
several of the American state court8 admit this plea, 
and in Scotland juries are ready to bring a verdict, of 
“ capable homicide with diminished liability.” 

The McNaghtan Rules have been discussed, and at 
times -were under heavy fire, during the English trials 
of Ronald True, Heath, Haigh, Peter Griffith6 a,nd 
Straffen, and the NewZealand trial of Parker and Hulme, 
and it seems beyond doubt to anyone who reads the 
full accounts of these trials t,hat, although all were 
convicted of murder, and several were hanged, some, 
at least, were suffering from advanced insanity, 

aMost doctors were agreed t,hat St,raffen’s mental age 
was ahout nine and. et th: trial. Mr. Justice Oliver 
said, ” You might &well ~try a babe in arms.” 

Griffiths’ mental age was probably also t,hat of a child. 
His f&her had been confined in hospital with paranoid 
schizophrenia, and Griffith8 almost certainly suffered 
from the same disease. He had suffered a head injury 
as a, child which kept him in hospit,al for two years. 
He had a long history of juvenile delinquency and a bad 
wmy record with two convict,ions for desertion in t,he 
field. He was unable to persevere with any one job 
and left often after t,he first, day ; and just before he 
committed the crime for which he was hanged he had 
suffered an erotic upset,. 

If a child, by rexon of his immaturity, is regarded in 
law as incapable of forming the guilty Intent which is 
an essential element in any crime, is it, reasonable that 
an adult whose mental age is thhat of a child should be 
punished as if he were it responsible perrson 1 Yet the 
law t,akes notice only of chronologioal, and not of 
mental, age. 

It is on record that one who attended the Straffen 
trial head the sentence of death pronounced on the 
poor, half-witted prisoner with the discomfort he would 
have felt had a shrinking, bewildered infant been sent 
off to the condemned cell. Yet, under the McNaghten 
Rules, there could be no alternative. 

“The Straffen case,)’ declared a leading article in 
The Times, “has brought, out sufficient evidence to 
satisfy the public that &ion is required. There 
should be a drastic overhaul of the criminal laws of 
insaaity.” 

And if it should be argued that a murderer, even if 
insane, ia better d&royed, both for his own sake and for 
that of society, I wmld point out that many remarkable 
cures are being effected of mental diwesas of all sorts. 
In Broadmoor, for example, to which many criminals 
of unsound mind are sent in England, a team of expert 
psychiatrists is successful in making many complete 
GUw”5. 

No Iesa an authority tha,n Sir W. Rue&l Brain, former 
President of the Royal College of Physicians, expressed 
his grave doubts about the present position. In one 
brief sentence he has summarized the dangers of a t,oo- 
rigid adherence to the century-old formula. “ What of 
those who know what they are doing, and that it is 
wrong, but through mental disease fail t,o control their 
act’ions ? ” he asks. “ The time has surely come to 
determine afresh in what circumstancea menta,l illness 
should mitigate criminal responsibility. This is a 
question, not for lawyers or doctors, but for society, 
to decide. It should then be possible for expert,8 to 
devise tests which are not, only consonant with j&ice, 
but sufficiently clear and simple for we in its daily 
administration.” 
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ACCESS WAYS AND SERVICE LANES. 
--- 

By E. C. ADAH~, I.S.O., LLM. 
-- 

An access way may be dewribed ai a public easement Section 10 (5) provides t,hat, every proposed access way 
for t,he purpose of providing more direct acaxs for or semioe lane and every piece of land shown on the 
pedesbialzsfrom any road or street orreserve t,o any other scheme plan as woe88 way or service lane, which is not 
rmd 011 st,reet or reserve. vested in the Crovn RS aocess way or service lane, sha,ll 

A service lane ma,y be described a4 a Public easement be transferred bo the Ckown by instrument in writing, 
for the purpose of providing the public with side or which shall be registered by the owner in t,he office of 

rear t~ccess for uehicdar traffic to any lsnd ; in other the District Land Registrar ; and the Reg&ras shall 

words, a, public lane. refuse to register anv such instrument, unless he is 

Alt,hough both access ways and service lanes have 
satisfied that the req&ements of the section have been 
complie,d with. The control and management of access 

oert’ain attrhhs of a public highway, they we not ways and service lanes oreiLt,ed under the section vest irr 
public roads or public stre&. For example, they do the local authority, which aJml1 have power to maint,airl 
not constitute road front,age for the purposes of 8. 126 a,nd repair &ny such awess wa,y or setice lane. 
or s. 128 of the Public Works Act’, 192% As there is & grantee-Her Majesty the Queen-it, 

The general statute lax, as to aacess ways and service would appear that the instrument of dedication should 
lanes, will now be found in Part I of the Public Works be oert,ified &s oomect,, the principle of ,$z pa& ~&on, 
Amendment, Act,, 1948, and its amendments. There (1901) 21 N.Z.L.R. 53 ; 4 G.L.R. 170, apparnetly not 
am, however, provisions in other statutes dealing with applying. It is, however, unlikely that, a District Land 
access vays and service Ia~nes, which t,he conveya,ncer Registrar would insist on certification by a Crown 
will occasionally encounter in practice. Solicitor : it would appear reasonable in the oircum- 

A preoedent for the creation of an wxess wa,y in a, stances t,o accept, a certificate as to correctness by the 
borough, under t,he Public Works Amendment Act, solicitor to the local aut,horit,y in whom the oontrol 
1948, will be found in (1952) 13 KEW ZEAUND LAG and management of the &cce,~.y way or service lane ia 
JOURNAL, 205, and in Supplement iVo. 2 to the New vested. 
Zealarcd Suppll?ment to the I!+q&paedia of i%177zs md 
Precedenl8, 217.219. PXEOEDENT. 

Section 6 of the Housing Amendment Act,, 1940, Tnwumn ox LAND TO ConsTlru’m AN AaeEYt; WAY WEEN 
CABD IS OUTYIYE THE BOBOUC~. “NDEB THE LNU ,%B”rvrsI”a anthori%es the Kinister of Works from t,ime to time to 

lay out, and constructs on land, subject t’o the Housing 
IN COUNTIES *CT, 1946. 

Act, 1919, access ways ; if situated in a borough auoh NEKoaamm OF ‘J!aAN*nm. 
aicce~~ way8 may be vested by Order-in-Council in the ~~mxwas A. M. of hfastarton, company ~wager, t&q mgis- 

Borough Corporation. Section 2 (3) of the Public ter-33 as proprietor of an estate in fee simple etc. [deacripbim of 
Works Amendment, Act,, 1948, provides t,hat Part I Iand] (we”) more or Iess being the piece of lsnd m&+xl ” LLCCBSR 
of that Act, does not, a,pply to any sccess way created way ” on the plan lodged far deposit in the Land Registry Offiro 

at Wellingt,an under Number 
under the Housing Amendment Act, 1940, unless it is 

emI situate in Block 
of t,he Survey Disbrict being part of Section of 

declared an wcess way nnder s. 3 of t,he Public Works t’l@ Block and being also Lot on the *foresaid 

Amendment Act, 1948. PIan and being part of t,he land oom~rised and deem&ad 
in Certifimto of Title Volume Folio wellington 

Special provision as to acceSs ways and service Registry SUBJEPT TO ETC. ANIl wm%RE*5 it is deaim3 to vest 
la,nes under the Land Subdivision in Counties Act, the said amom way in Her Nej&y the Queen Now THEREFORE 

1946, are contained in 8. 10 of that Act, (au 
in cmsidemkm of the premises tlx said A. 13. DOTE KEnesv 
Tnnnrsma .At?I> DEDlodTe Dib: and for an moms wey to Her 

enaet,ed by s. 11 (1) of the Land Subdivision in Majdy the Queen for ever all hti ostabe and interest in the 
Counties Amendment, Act, 1953). It is provided in s&id piece of Iand 
subs. 2 thereof that notwit’hstanding anything in 8. 3 1~ W~NEBS W~mmm, etc. 
of the Public Works Amendment, Act, 1948, an Order- 
in-C,ouncil shall not, be neceessary for tho constitution of THE COLWTY Coumrr. being tbo oontrolling Anthorit~y 

*n XES -Y o= seroice he under the Provisions of M, hereby approvs and aceepts the foregoing t,rmsfer Rnd 
within whose jurisdiction t,he ahbow described land is situ&d 

the Land Subdivision in Counties Act. It, is principally de&c&ion as and for an amess way and d&h hereby certify 
in t,his respect, t,hat the precedent hereunder printed that all the requirements of the Land Subdi\-i&n in Counbiw 

differs from that hereinbefore referred to. No Order-in- .A& 1846 and the Pubk Worka Amendment Ad 1948 hsve been 

Council is necessary for the constitution of the accea dediotlti,,n, oomplied with and sebkfied in respect of such Tramfer md 

way, which forms an integral portion of a, scheme plan L. 8. 
of subdivision duly approved by the SIinister of Lands. [Seal L” be uffimd pursuant to Q rrsolldion of the Council., 

LEGAL LITERATURE. ___ 
Bingham’s lbtor Clalmr Cases, Third Edition. By LL~~ANL~ 

RIVCHAX. Pp. rliv ~,. 660. 
lrew brought down to August of last year. Tba new edlition 

London : Butternorth ru,l’Co. should reeeiva w w.wm welcome from prwtitionem, who have 
(Publishsrs), Ltd. Price 71s. Od. (poet free). booome accuatomad to the ~188 of thie ueeful compendium of 

care-law on the mbjeot-matter with which it deals. 
Over a hundred CU~SCY bws been added to this wall-known 

work by rnear~~ of the new edit,ion. There bm been a now The work in one which all praetitiansra dealing with running- 
wrsngement of Ch:hspt,ers, tbu leading to easier refcronce to $2~ dawn ca OS should heve beside them; and the fezt that provikm 
many topios which are de& with. This ia an improvements in iz made for II Sq,,eme,,t ahonld m&r its uoquisition all the 
ths method of *resent&tion of me rolwant~ cese-lw, WbiCh h&3 msxe desirable. 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. 

” An Echo of Aorrg.“--Scrihles (ante, p. 47) drew 
attention tn the feet that the decision in R. v. Nosy, 
[:195-L] N.Z.L.R. 111, was approved bv the English 
Court, of Criminal Appeal in the Onu&‘&yli: ewe. Mr. 
J. G. Stanier has w&&n to the Law Times (London) 
to point out that, ia discussions of the latter case, 
R. v. Perry, (1660) 14 St,. Tr. 1312, seem8 to have been 
ignored : nor does reference appear to hare been made 
to it in the New Ze&nd o”e. The facts were that, 
i” 1660, one John Perry, of Chipping Campden, con- 
fessed that, he, wjth his mother, Joaa Perry, and his 
elder brother R,iohard Perry, had murdered William 
Harrison and hidden or destroyed the body. The 
confession wa,s accepted and all three were hanged. 
Harrison returned to Chipping Campden two years 
later with an explanation, “ever sub&anti&d, that he 
had bee” kidnapped and sold &s a slave to Tmkish 
pirates from whom he had ukimabely escaped. The 
playwigbt, John &sefield used the story as the sub- 
ject of & little play, in three scenes, published in 1997, 
in which it, was the drunken and jealous elder so” who, 
to be avenged on his prosperous and industrious younger 
brother, bribed Har+m to keep o”t of the way for a 
few months 80 that nothing vould interfere with the 
oonsequences of his false co”fetio”. 

What Paper D’Ya Read? 
“ Mr. Goosman ha,s a moral victory in his favour.” 

--Dominion odit,orial. (12/j/55). 

“ Leading articles which have appeared point out 
that, the case proves t,hat newspapers should not “se 
intemperate language. With this we heartily agree.” 

-&andard edit,orial (18/5/55). 

” I” the final analysis, the general result should be 
salut~ary. Politic&l comment may ho pwged in future 
of some of its snore extreme and offensive feat,ures.” 

--Pr&m editorial. (18,‘6/55). 

“ The Xinistrr of Works, Mr. Goosman, has just lost 
a criminal libel case against the Laborer P&v weeklv 
newspaper, the ” Stan&d ” ,” 

”  ”  

iVezc Zeabnd Truth edit,orial (18/5j55) 

Criminal Libel.-A” inter&ing example of the use 
of oriminal libel prooeedings in appropriat,e oircum- 
stance8 uxs the proslecutio” in 1911 of Edward Frederick 
Mylius, a yo”“g ma,” of Republica.” sympathies, for 
publishi”g in a journal called Tke IAerator a libel on 
King George V. The libel charged the King with having 
committed bigamy, with t,he aid and complicit,y of the 
prelates of the Anglican Church, his wife being alleged 
by the publisher of t,he libel t’o be the daughter of & 
British Admiral, Sir Michael Culme-Seymour, and the 
marriage said to have been contracted in Malta. Th 
trial took place before the Lord Chief Ju&ic.e, Lord 
Alve&o”e, and pi jury. A request by the aooused that 
the King be called as a witness was refused, whereupon 
ho declined to cross.ex:amine any of the Crown witnesses 
or t,o at,t,empt to s”bst,a”tiate t,he truth of the libel. 
He WHS convicted and sentenced to twelve months’ 
j,mprisonment,. It must be conceded, hou-ever, that 
his opposition was rather strong for one who appeared 
as hia ow” counsel. For t,he prosecut’ion t,here appeared 
t,he Attornev-General, Sir Rufus Isaacs, Dhe Solicit,or- 
General, Si; John Simon, and Mr. Sidney Rowlatt 
(later Mr Justice Rowlatt). In front. of C+ow” counsel, 

and at the solicit,ors’ table, sat the Liberal Home Secre- 
tary, Mr. Winston Churchill, who had an official interest 
in the t,rial. 

The Wandering Child.-Where a child just under 
four and at & nursery school opened the school gates 
and slipped throngh a licne into a busy street, with the 
result that, t,he driver of a lorry was killed in a” endowour 
to avoid running him down, it was held by the House of 
Lords that, the presence of the child wandering alone in 
the &met indicated a lack of reasonable preoa,utio” on 
t.he part of the school authorities who had give” no 
reasonable explanat~ion of t,he preaenoe of the child 
there ; a,nd, since it was foreseeable that, such a” accident 
a,8 happened might, result from the child being alone in 
the street,, the appellants were guilty of negligence 
towards the deceased a,“d liable to his widow in damages : 
Cmmwthenshire County Cou~mil Y. Laois, [I9551 
1 All E.R. 565. Observed Lord Goddard : ” If, t,hen, 
an occupier is not liable for the escape of a” animal 
is he to be held liable for that of a” infant who from the 
standpoint, of reasoning powers iu much the %xne a.8 a 
sheep or any other domestic animal ? ” “ My Lords,” 
said Lord Keith of Avonholm, ” if I find two toddlers, 
not quite fonr years of age, unzxcornpanied in. a busy 
street, exposed to all the perils of a t,raffio accident, 
my natural reaction is to think that solneone has been 
thought,loss, or careless or negligent of their safety. 
This is not necessarily 80, for, with t,hat unpredictability 
which is oharaoteri,stic of the very small, they may have 
eluded all reasor~able vigilawe of their guardians.” 

“ Cautioners.“-A form of s”ret,y known to early 
Calvinist Scotland w&e that of “ oautioner.” Couples 
int,ending t,o marry were required to produce a, 
“ca,utio”er ” as suret,y that they would not live 
together during the obligatory forty days of waiting 
after the calling of the banns. According to E. S. 
Turner, in B History of Courting (Michael Joseph, 1954) 
volunteers for this difficult, t,ask were not easily found 
since the Kirk elders had their oan grapevine system of 
ascert,aining all unlawful pregnancies. It seems that, 
by 1576, the Kirk Session of St,. $ndrews w&s pre- 
scribing imprisonment in the church steeple a8 a punish- 
ment for fornicators, and, thirty yeus later, Glasgow, 
for the same offence, was fining miscreant,8 heavily, 
clapping them in irons, and branding a description of 
t,beir crime upon their foreheads. Perth kept on its 
payroll a ma” whose duty it was ” to shave the heads 
of fornicators and fornicatrixes,” while other Soots 
towns “shaved, ducked, pilloried, or expelled in- 
oautioua citizens according to taste.” In England, 
when the Pa,rliwnent of Praise-God Barebones t,ook 
office in 1650, the penalt,y for fornication was im- 
prisonment for three months : for a,d”lt,ery, it was 
death : and, as happens when laws ax-e repugnant to the 
masses, juries, saw in rare instances, refused to convict 
adulterers. 

No. 352087.-T. E. Lawrence’s The Mint, published 
originally at & cost prohibitive to the ordinary pur- 
chaser, is now available in a cheap and attractive edition. 
A reviewer in Punch says that Lawrence, who had 
enlisted in the Royal Air Force in 1922, under a” 
assumed name, sent a copy of the fimt edition to Noel 
Coward. He sent a note of thanks beginning “Dear 
352087 (my I call you 352 ?).” 
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UNIMPROVED VALUES. 

After the 1914.18 war, a fa,rmer living on the Coast, 
decided to cut his farm int,o four parts. To do this a 
considerable sum of money wa,a expended and t,he valuers 
of thnt date decided to raise the unimproved value of 
the lend because it was now served by a road. The 
farmer did not mind this method in so far as it affected 
sect’ions 2, 3, and 4, but t,he furthest, se&on 1, w&a 
ret’ained by the farmer, and a8 there was a, question 
of land tax and rating on t,he unimproved value a much 
younger Advocatus t,ook the mat,ter up nith the Va,lua- 
tion Depatment and, so fa,r aa section 1 was concerned, 
the Depa,rtment decided the road was a capital im- 
provement, having been made by t.he owner at his owu 
expense, and the unimproved value was reduced accord- 
ingly. Might we int,erpose and explain that bhis wait 
in that nost,algio period in a farmer’s life when the farmer 
paid no income-tax. 

Time marched on, and some twenty year8 la&r 
Advocatus found himself a member of a land-owning 
charitable Trust, which Trust at that time could not 
get rid of its land except’ by act of Parliament. The 
Trustees did, in fact,, subdivide t,heir land-nmking a 
road which they could not dedicate. On a revaluation, 
Advocat,us suggested that the Ttustees’ land should 
have a very different, unimproved valuation from the 
sections immediately adjoining, which had over the years 
achieved roads through no effort, of t,heir own. This 
suggestion was rejected by t,he Valuation Department 
where a generation had arisen which apparently re- 
garded itself a,8 a, Taxing Department bred by necessity. 
Advocatus’s fellow-t,rustees are individually men of 
capacity, but in their group thinking they resemble 
those jurymen of whom the late Xr. Pope said 
“ Wretches hang that jurymen may dine.” They were 
not prepared t,o spend the dhought, required to challenge 
the v&&ion. 

In t,ha country for many years it, has been cust,omary 
to use gates or c&leastops on fence boundaries on the 
road, thereby restraining the movement of stock. Bs 

t,he count,ry gem more s&led settlers further along the 
road endeavour to have these stock g&es removed 
as they object t,o ha,ving to slow down to wake t,he sheep 
and cattle sleeping on the road. 

On request from sett,lers, County Councils prompOly 
issue notices to remove obstruct,ions, and the farmer, 
once the notice is issued, hab no redress and may well be 
fwed wit,h the uneconomic task of spending Sl,OOO on 
fencing to protect $500 worth of land. Count,y Councils 
might, hesitate if, as a result of this uneconomic fencing, 
there w&a a reduction of t,ha v&&ion (and the rates). 
There is a Scottish 0~88 (v+hich for the moment has 
eluded Advocatus) whereby as t,he result of feu rents, 
feoffment, and various rights known mostly to Scottish 
conveyanoers, the unimproved value was rated as a 
minus qwntity. 

Advocat,us has recently had t,o negotia,te with the 
Commissioner of Crown Lands to convert cerbain lease- 
hold into freehold. Advocatus endeavoured to point 
out that the true unimproved value was capitalissd 
earning-power less cost of improvements. The system 
approved by the Crown is apparently : Write off all 
t,he improvement,s except Crown improvements but 
at all costs maintain the so-called unimproved value 
even though the property had been smothered wit,h 
rabbits Then the lease was granted. 

In one case about eight gears ago, Advocatus had & 
transaction where the vendor nct,ually sold at less 
than t,he admitted value of the stock and lessee’s im- 
provem&s. If  the st,ock had not been part of the 
transaction there would have been no sale. The Crown, 
however, maintained t,hat it,s unimproved value was 
still there. Advocatus realizes with some apprehension 
that, if the Valuat,ion Department, had not thought of 
its five-year plan for revaluation, this Department 
would by now be running suecessfuUy-or, at any rate, 
running-on at lea& half its present staff. 

THEIR LORDSHIPS CONSIDER. 

Bott&.-In Will&n L&h and Co. v. Leydon, [1930] 
B.C. 90, mineral waters were sold by appellants, as 
manufacturers, to retailers, in bottles marked with 
appellant’s name. It was a term of sale that the 
retailers should require a one~penny deposit from their 
customers. Respondent,, a grocer, refilled these bottles, 
amongst others, from a soda fountain installed on his 
premises. Appellants then sought to restrain him from 
80 doing, contending that on proof of their continued 
ownership of the bottles they had a right to insist that, 
respondent should examine bottles tendered to him 
for filling and should refrain from filling them if they 
bore the appellant’s name. Viscount Hailsham, with 
the House in thii Scottish appeal, did not agree, and 
said at p. 98 : 


