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INVITEES, LICENSEES, AND TRESPASSERS : 
SUGGESTED ALTERATIONS IN THE LAW. 

1 
X his judgment in A’apier v. Ryan, [1954] N.Z.L.R. The second of two subjects referred to the Committee 

1234, 1243, 11. 44 et seq., d&w-ed in August, 1954, for consideratjon was: 
A the learned Chief J&w, in dealing wifh the Ii&- 

earlier &I more gmehy recognized ti& t,he t,opic is only 

bilit,y of an occupier of land towwrls a trcspnsscr, said 

one bmnch of the lsw of negligenoe it might hw0 been Seen 

that it, is a matter of some conceal tbnt the standard 
of care required of an ucaupier is different, from, and 

tllavt the oempier’s duties cannot convenirntly he put, into a 

perhaps less t,ha,n, the standard of cam required of a 
person who is not an occupier. 

st,reit-jacket to fit t,he chevmctor in which t,he plaintiff comes 

His Honour went on 
to s&v that t,hese differing &a,ndards exist, in Enelund, 

on to the premises, a;lld the law would then have been freed 

ais is‘point,ed out in an i&resting series of art&s iA 

of some needless refinements *nd profitless distinctions. 

the Lw &uarterZy Rwiew (6Q L.Q,.R. 182 and 369 ; 
and 70 L.Q.R. 33). He said that the probable reasons 
for t,he two standards aire pointed out in those articles, 
and it 8eems that, in America, an attempt, has been made 
to restate t,he lnw on t,his topic, “It maybe,” His 
Honour added, “that there is a case for the amend- 
ment of t,he law in this count,r.y.” 

In r&&on to the wider aspect of this branch of law, 
it, will be remembered t,hat Sir John Salmond expressed 
his misgivings as to the dist,inction made with regard 
to the occupier of premises between invitees, licensees, 
and trespassers. In his Fork, he said (and his words 
are reproduced in t,he 10th Edition, at p. 57~1) : 

The law on the whole snbjeot, is st,ill in a confusad stnte. 
The de,imit*tition lxrween the diffcmnt CRtegories is far from 
sett~led ; 11011 is it, possible to Sk&> with eerbeintp the dlGies 
owed t,o uemom fnliin? undar those oateeariea. Had it been 

1. Whether any, and if so what, improvement,, 
elucida~tion, UP simplification is needed in the la,w 
r&ding t,o the liability of occupiers of land or other 
property t,o invitees, licensees, and trespassers. 

2. Whether any amendment should be made iu the 
law relating to a lessor’s obligations towards his 

The Committee ~8s a diitinguished a,rray of legal 
talent, with Lord Justice Jenkins, as chairman. 
It comprised Lord Goddud, L.C.J., the late Lord 
Asquith of Bishopst,one (who died on August 24, 1984, 
but ha,d expressed himself in full agreement with the 
Committee’s Report) ; Lord Just,& Parker ; Mr. Just,& 
Devlin ; Profeswas A. L. Goodhart, Sir David Hughes 
Parry, and E. C. S. W’ade ; and Xessrs. R. J. F. Burrows, 
W. J. K. Diplock, Q.C., Gerald Gardiner, Q.C., J. N. 
Gmy, Q.C., R. E. &garry, and R. T. Outer. Lord 
Goddard was unable, owing t,o t,he pressure of work, 
to give the Report t,he full consideration he would have 
wished, but he wa,s in general agreement with its recom- 
mendat,ions. 

forty-four pages. it provides k brillia,nt and mast 
comprehensive treatment of the present state of the 
law, under eleven headings, as t,o an occupier’s liability 
towerds persons entering on his premises while anobher 
se&ion deals wit,h criticisms of existing law and suggested 

The Committ,ee’s Report (Her Majesty’s Stationery 
Office. Cmd. 93%) is a,n imnressive document of 

obligation of owntxs of property t,owards t’hose who come 
upon it compels distinctions to be drawn which are 
subtle and apt t,o be ccnfused,” a,s Atkin, L.J., as he 
t,hen was, observed in Coleshill v. Mmxhester Corporu- 
tion, [IQZS] 1 K.B. 776, 791. ” On t,he &her hand,” 
His Lord&p added, “ they correspond to real differences 
in the nature of the user of propert,y and in the renson- 
able claims to protection of those who are permitted 
such use.” 

“ It is no doubt unfortunate that, t,he law as to the 
in detail with injury to third parties through breach of 
a, landlord’s duty t,o repair. 

amendments. Another section of the Report deals 

The Report &es 8. wealth of o&se-law on t,he subjects 
wit,h which it is ooncerned. Noreover, it quotes all 
the recognized text-books. In t,he result,, the Report, 
itself provides a text,-book and oommentary, which, in 
it,s extent, is not to be found elsen~here in one place. 

To summarize, very briefly, the Committee’s main 
proposals for amending the unsa,tisfact,ory stat,e of this 
branch of the law : 

With t,he present umatisfactory state of t,hia branch 
of the law calling for review, bhe Lord Ch.ancellor, Lord 
Simon&, announced on July 15, 1952, that he had 
set, up a Law Reform Committee, wit,h Jenkins, L.J., 
as chairnun, 

To consider having regard especiallv to ,judioial 
deoisions, what changes are desirable ;n such leg&l 
doctrines as he nny f&r time t;o time rcfcr to the 
committee. 

The existing law recognizes tha,t an occupier of 
premises owes some duty of ewe in regard to the safety 
of those premises to persons lawfully coming upon them, 
and that, even towuds a t,respa,sser the occupier is under 
a, negative dut,y of refmining from active measures 
eslenlated to do him bodily harm. But t.he matter 
has not, been allowed to rest on this simple primary 
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distinction het,ween visitors lawful and unlawful ; and, 
in assessing t,he standard of are required in relation 
t,o persons coming within the former class, the Courts 
have found it necessay t,o divide them into categories, 
fixed by reference to the nat,ure of the right to enter 
the premises, and bhen to impose upon the occupier a 
standa,rd of care which varies according to the category 
to which a particular vi&or is held to belong, and the 
Committee recommends t,hat any meaure of reform 
should aim at preserving real differences while removing 
useless c”mplicat~i”ns. 

The Commit,tee recognizes the force of the argument’ 
that, if the exist,ing system, however irrational it, may 
he in theory, works well in practice, it had better he 
left alone ; and it does not underrate the difficulties 
attending any att,empt, to codify this branch of the 
la,w. Nevertheless, it is of opimon that this attempt 
should be made. The general principle advowted 
is that occupiers should be hound “to take such care as 
in all t,he circumstances of the case is reasonable to 
see that the premises are reasonably safe for use by the 
visitor for bhe purpose to which the invit,ntion or per- 
mission relates”. 

The majority of the Committee propose the abolition 
of t,he distinct,ion hetw-een invitees and licensees and the 
adoption of the “common duty of care”, aa defined 
above, which should be owed by an occupier t,o every 
person coming upon his premises at his invit,stion or 
by his permission, express or implied ; but this common 
dut’y of care should he ca,pable of modification by 
&aching a condit,ion to the in&&ion or permission 
of the occupier. 

Similarly, a landlord who remains in “coup&ion of 
the means of xcess to the demised premises should 
owe this “ common duty of care ” to a,ny third party law- 
fully using the means of accew, unless a more onerous 
duty is imposed on the landlord by the tenancy agree. 
merit ; and, where a landlord is bound contractuallyor by 
statute t’o keep demised premises in repair, and, owing 
to a breach of this obligation, a member of the tenant,‘s 
family or a person residing with him or lawfully visiting 
him sust,ains injury, t,hen the person injured should, 
in the view of t,he Committee, ha,ve the sane right of 
sotion against the landlord as he would have had if 
he himself had been t,he t,ena,nt,, without prejudice t)” 
any other right’ of action he might have. 

The Committee does not favour any change in the 
law as regards trespassers, whether in relat,ion to adults 
or children : or in t,he law relat:ina to mas+,nr and 
servant, or in t,he existing statutory~o~ligations regard- 
ing the safety of premises. 

The occupier’s liability for t,he negligence of the 
independent contractor should depend on whether the 
occupier acted reasonably in entrusting t,he work to an 
independent, contractor a,nd took reasonable steps t,” 
sat,isfy himself that t,he work was properly done so as 
to leave the premises in a safe condition. 

The Law R,oform Commit,tee’s Report apprars to use 
t,he word ‘I visitors ” t,” describe generally all persons 
on premises by the occupier’s invitat,ion or permission. 
The Commit,tee proposes rules with regard to special 
kinds of visitors, which would aim at unif”rmit,y in 
the duty of occupiers. To a vi&or for t,he purpose 
of nmintenance, repair, or construct,ion, the occupier 
should be under no greater duty than to one entering 
for the normal use of the premises. Knowledge hy & 
visit,or of a danger should not in itself discharge the 

occupier, hut should be &ken into account, together 
with any warnings given, in deciding whether the 
occupier had discharged his duuty with regard t,” that, 
danger. 

The Committee draws a distinction, &s regards an 
occupier’s liability towards persons entering on his 
premises, between contractual and lawful hut non- 
oontract~ual visit,ors. It recommends that, where a 
contract between occupier and visitor expressly defines 
the st,andard of ca,re to be observed by the former to- 
wards the la&r, the contractual standard should pre- 
va,il for bet,ter or worse. But it is far more common 
for a contract to be silent on the matt,er ; and here, 
t,oo, the Committee fa,voure the application of the uni- 
form standard of care, namely, that “the occupier 
should take such care as in all the circumstances of the 
case is reasonable to see that the premises are renson- 
ably safe for use by t,he visit,“?‘. 

The Committee observed t,hat ibs recommendations 
in regard to an occupier’s liahilit,y towards persons 
entering on his premifies are intended to apply not only 
to land a,nd buildings but also to movable structures 
such as ships, scaffolding, ladders, andliiti on the footing 
that t,he person who is in control of t,he struct,ure is the 
“ occupier ” and t,hat any person vho, at the occupier’s 
express or implied invitation or permission, goes into 
or upon it is a “ visitor”. 

The Committee observed that since the passing of 
the Crown Proceedings Act,, 1947 (U.K.) (which is re- 
produced in our corresponding statute of 1950), the 
Crown has in general been in the same posit,ion as any 
other occupier in regard to the safety of personsent,ering 
on its premises ; and the Committee thinks that any 
legislation which nmy be passed to give effect to its 
recommendations should bind the Crown. 

Ot,her proposed rules aim at safeguarding t,he princi- 
ples of contributory negligence as applied by t,he Con- 
tributory Negligence legislation, and the principle of 
vole&i non fit illjwin in relation to dangers on the 
premises. 

The Report is not unanimous, however, for Mr. 
W. J. K. Diplook, Q.C. (who? incidentally, will shortly 
be leading in a iYew Zealand revenue appeal before the 
Judicial C,ommittee of the Privy Council), in a minority 
report, expressed disa,greement wit,h the view of t,he 
majority of the Commlt~tee, a,s he is not satisfied that a 
case for the general abolition of the distinot,ion between 
t,he duby owed t,” invitees and licensees has been made 
“UZ. 

He does not favour the general abolition of t,he dis- 
binction between the duty owed to invitees and licensees. 
He considers that, however imperfect it is in t,heory, 
the practical compromise which the common law has 
evolved in dividing persons who enter on lend into 
these two classes, in his opinion, works substantial 
justice save in cerbain oases where he would tra,nsfer 
t,he persons concerned from the class of licensees t,o thilt 
of invitees. An examination of the reported cases 

does not satiify lilr. Diplock that &ny drastic alteration 
in the la,w is needed. In his view, nn attempt to codify 
the law can only have the result of causing, for a con- 
siderable period of years until t,he new owe-law has 
been settled, uncertainty over a wide field of legal 
rights and obligations which affect every member of 
the public in his daily life. Over much of that field 
t,he law is now reasonably certain and not unsatis- 
factory ; a,nd Mr. Diplock would accordingly limit 
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st’at’utory intervention to specific a~mendments of the 
law in t,hose cam where the dookine of stare de&is 

has prevented the common law from adapting itself to 
current social and ethical conceptions. 

COMPANY LAW. 

SUMMARY OF RECENT LAW. 
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ce, missing con6rtnations. “mislaid” orders, 
unfiled documeatr . how much is your filing 
in nervous stain? How much in hard c-h 1 
harassed staff feel about it? 

FILE-FAST--“Fast” for speedy filing--and “Fast” for secure 
filing. Insertion or removal of any sheet without disturbing remain- 
der of the file--all held “Fast” in four-post filing clip. Compact, 
inexpensive and so simple to use that even the greenest clerk 
can’, go w*cmg. 

ARMSTRONG & SPRINGHALL LTD. 
Branches and Agents throughout New Zealand 

ADDING MACHINES . ACCOUNTING MACHINES . ADDRESSOGRAPH MACHINES 
. CALCULATING MACHINES - DUPLICATORS AND SVPPLIES . FlLlNG 
SYSTEMS * POSTAL FRANKING MACHINES * STEEL OFFICE FURNITURE * TIME 

RECORDERS - TYPEWRITERS AND SUPPLIES 

Wellington, Auckland, Christchurch, Danedin, Whangarei, Hamilton, New Plymouth, Wanganni, 
Palmerston North, Masterton, Nelson, Timmu, Inveru2rgill. Suvo. 
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(South Pacific) Limited 

THE NATIONAL BANK INDUSTRY and TRADE 
OF NEW ZEALAND LIMITED 

Established- 18~2 

f or WELLINGTON DIOCESAN 

LEGAL PRINTING SOCIAL SERVICE BOARD 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

COURT OF APPEAL AND PRIVY 
COUNCIL CASES. 

Church 01 England Men’s Society--Hospital Visitation 

“ Plying Angel ” Slissions to Seamen, WellIngton 

Girls Friendly Society Hostel, Wellington 

St. Barnabas Babies Home, Ssatoun 

St. Sldary’r Homer, Kamri 

WellIngton City Mission 

ALL DONATIONS AND BEQUESTS MOST 

L. T. WATKINS LTD. 
GRATEFULLY RECEIVED. 

176-186 Cuba St., Wellington. 

TELEPHONE 55-123 (3 lines) 
THE HON. SECRETARY, 

C/o Post Olllcs Box 88, 
Lower Autt. 
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WILLS AND POWERS. 
The Conflict of Concepts in In re MoEwen. 

BY MALOOL~I BUIST, LLM. 

III. THE RELATION OP TESTAMENTARY DELEGATION TO 

With the foregoing material, by way of definition 
of the subject-matter, it may now be possible to sort 
out more clearly the relat,ive jurisdiction of the two 
proposit,ions with which the second part of the present 
article began. 

Now, if t,he cases set out in the judgment of Gresson, 
J., be a,nalyzed, it will be seen that generally the pro- 
perty vested in the executors or trustees to be disposed 
of in that capacity : 

(a) Morice v. Bishop of Durham, (1805) 10 Ves. 
Jun. 522 ; 32 E.R. 947. The property was bequeathed 
to the Bishop of Durham in trust, and the rea,l issue 
was a search for the beneficiary denoted by the words, 
“such objects of benevolence and liberality as [the 
trust,ee] in his own discretion shall most approve of.” 
It happened t,hat he was also appointed executor, but 
the property &early vested in him 8% trustee for dis- 
tribution. 

(b) Yq Cheah Neo v. Ong Cheng Neo, (1875) 
L.R. 6 P.C. 381. The property of t,estat,rix was vested 
in her executors in t,rust for various purposes, oon- 
clouding wit,h & residuary disposition (held t,o be one of 
these trust purposes) that the executors “ apply and 
distribute the same [i.e., the residue], all circumstances 
duly considered, in such m8xmer and to such parties 
as to them may appear just “_ Their Lordships’ 
decision, founded on the whole will, was that a trust was 
int,ended to be created, and, as in the preceding ease, 
an appropriate beneficiay could not be located. There 
was however a vest’ing m the distributing trustee, as 
such. 

(c) Fenton v. iVain, (1833) 31 L.R,. Ir. 478. Here 
the provision regarding residue left the property vested 
in the executors for them as such to apply as they 
thought fit. 

(d) Re Cm-vi&?, Shone v. TValthanstow Borough 
Council, [1937] 4 All E.R. 464. A provision, “The 
residue to be disposed of a8 the executors shall think 
fit “, was treated as a failure to make any effective 
gift of the residue, which therefore remained in the 
ha-da of the executors in t,rust as under a partial 
intestscy. The test&ix had left it in their hands 
pus executors, for disposal in that capacity. 

(e) In the Goods of Smith, (1869) L.R,. 1 P. & D. 717. A 
codicil concluded, “ I give my wife the option of adding 
this codicil to my will 01‘ not, as she may think proper 
or necessary.” This was a question of probate, and 
not of trust or executorship, and whilst, on the one 
hand, Lord Penzance said & test&or could not confide 
to another the right to make a will for him, on the other 
hand this w&8 treated &s & kind of conditional will smd 
therefore a valid testamentary act,. 

(f) Blair Y. Lehman, [I9021 A.C. 37. The residue of 
the estate was bequeathed to two brothers of testatrix, 
but in the event of partial or full intestacy in reapeot 
of the residue, the interest undisposed of was “ to be 
applied for such charitable or public purposes as my 

trustee thinks proper.” This w&8 a Scottish appeal, 
and Lord Robertson pointed out, at p. 49 : 

Lord Dsvey said that, the short question was “ whether 
a trust for suoh oharit,able or public purposes as the 
eseoutor might select” was valid. The distribution 
wa,s thus to arise out of the vesting in the executor : 
it was to be effected by virtue of his title aa executor 
(or trustee). 

(The special position of charities is dealt with at, the 
end of this article.) 

(g) Grimond v. GrimnnrE, [1905] A.C. 124; 92 L.T. 
478. The brustees were directed (in t,he event) to 
divide one-third of t,he residue “ to and amongst such 
charitable or religious instit’utions and societ,ies as they 
might select.” Lord H&bury, L.C., pointed out that 
there had not been a gift to a class with power of 
selection (i.e., B power in the nature of a t,rost) but that 
test&x had empowered someone else to ma,ke hi@ will 
for him after his death. (It is submiited that the 
st,rong objections raised in 69 Law Quarterl2/ Recieu~, 
pp. 344.346, to the unrestricted power may apply 
eqwlly to the class gift with power of selection.) How- 
ever, t,he prop&y was left to the trust,ees a,nd the title 
to be conferred was to be a tra,nsfor by them by virtue 
of their office as trustees of t,he title they had received 

by “ transmission “, and t,his the law would not allow. 

(h) Houston v. Bums, [I9181 A.C. 337. TrusteRs 
were directed fo apply residue “for such public, 
Fenavolent, or charitable purposes in oonnection with 
the parish of L. or the neighbourhood in such sum8 and 
under such conditions as they in their discretion shall 
think proper”. The House had no doubt t,hat this 
was void for uncert,aint,y. But the power of appoint- 
ment wais not in issue : the residue was vested in t,hhe 
trustees for the purposes of the proposed distribution. 

(i) Attorney- Cened Y. National Provincial Bank, 
119241 A.C: 262. Again, the gift was in trust “for 
such patriotic purposes OP objects and such charitable 
institntiou or institut,ions or charitable object or 
objects in t,he British Empire as my trustees may in 
their absolute discretion select in such shares and 
proportions a,s they think proper”. Viscount Haldane 
crystallized the matter when he said, ztt p. 268 : 

You have not got that divesting out of the test&x of his 
interest which ia eeimtial to oomtitute a teatmmltaIy m*- 
position. 

(,j) Atk?rney-&neral v. New Zealand I7mmmce co., 
Ltd., 119371 N.Z.L.R. 33. This is t,he well-known onso 
of t,he will of Mrs. Catherine Smith, of Auckland, who 
left her residuary &ate to her trust,ee so that the 
trustee inight distribute it “ in making oOher bequests 
towards institutions societies or objects established in 
or about Auckland aforesaid for charitable benevolent, 
eduoatip~a! or religious purposes _ T :“, The dele- 
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&ion was to the trustees, as in t’he foregoing cases : 
their title was to be transferred. 

(k) Chicheater Diocesan Fundand BoardqfFinmce (Inc.) 
v. Sim~on, [I9441 A.C. 341; [I9441 2 -411 E.R. 60. The be- 
questwasinfavol~of”suchcharitable institutionorinsti- 
t,utions or other charitable or benevolent, object or objects 
in England 86 my xting exeout,ors or executor may in 
their or his absolute disoretion select “_ This is the 
latest case referred to, and the following comment by 
Viscount Simon, L.C., is significant : 

With one single exception [viz., ahsriaies] he cannot by his 
will direct evecutor~ or trustees to do the business for him 
(ibaa., 368 ; S2). 

This is just what the foregoing testators have been 
tryin; to do. but the “ business ” has been the disposal 
of the assets by virtue of the test&or’s own powers of 
ownership, exercised by his personal represent,at,ives. 

The Limit of the Cases. 

The question may be asked, “ What’ does it meal, 
to s&y (as did Lord Macmillan in the last-mentioned 
case), that the t&&or cannot le,zrr t,he disposal of 
his estate to others 1”. 

When the cases set out above are weighed, it. ie 
notable that the ehoess z&ho&y was vest,ed in the 
test&x’s personal representatives a8 s&k. Gresson, J., 
observed that there w&s in them “ a discretion given to 
trustees in the execution of their trust, in short 
a trust and not, a mere pow&. 

It is submitted that this is the limit within which 
Lord Macmillan’s dic,tum should be read. The per- 
sonal represent,atives stand in t’he shoes of the t&&r, 
and Viscount Haldane’s comment in Attorney- General 
v. A’ational Prouincial Bcmk, (supra), recalla to mind 
the fact that by giving the property to them the 
t,estator has not “divested himself” of it and has to 
that, extent not made a will properly so-called. 

This reference t,o “ divesting ” enables us to make a 
distinot,ion between (a) powers of managewnt or wnztrol 
rested ti personal representatives, with merely oura. 
to&l dotieR in respect of the assets, ay., power t,o invest 
or lease, and even to sell, retaining the proceeds (i.e., 
merely aonvert~img t,ho assets), and (b) pmws of dis. 
tribution, which are not a mana~gement but a post. 
testament~arg distribution of the assets. Powers of the 
fist-mentioned kind are unobjectionable ; the latter 
require scrutiny. 

In a somewhat loose form, then, it may be correct 
to e&y that a man may give his personal representatives 
all the discretionary powers of ownership except t,hoee 
of giving his property away as they please. This, it 
is submitted, gives Lord Macmillan’s dictum the context 
of the decisions of the Courts. 

The position of t,he donee of a power is different from 
that of the execut’or spoken of in the dictum, and the 
following propositions are tentatively submitted as 

summing up the respective posit,ions of these two kinds 
of “ represent,ative ” of the test&or : 

(a) The executor has full legal proprietorship, but 
nebulous discretion ; 

(6) The donee of a power has full disoret,ion (within 
the limits of the type of power) but nebulous pro- 
prietorship ; 

(c) In the e,xercise of his authority to transfer ass&, 
t.he exeontor transfers the legal ownership from himself 
to the person already enjoying the beneficial ownership ; 

(d) In the exercise of his discretion to appoint assets, 
the donee divests the executor of legal and the person 
otherwise entitled of beneficial ownership. 

Other Cases on Powers. 

The difficulties xvhich are assembled in In re 3fccEwen, 
McEwcn Y. Dag seem to omne into being as soon a8 
att,empts are made to force the topic of powers into 
other legal categories, especially those of ownership, 
executorship, t,est.ation, or trust, to the exclusion of the 
proper relaoa~nt subjects of condition, mandate, the 
executory interest, and conveyanoilt, practice hardened 
into law. In the present art,icIe It is not convenient 
to do more than suggest this cause of tea&m, but the 
following paragraph may sufficiently illustrate the 
point being generally aimed at, namely, that the power 
of appointment, is an independent concept in our English 
body of law, dating from very early ti,mes, and ent,itled 
to stand on it8 own feet and exercise its own jurisz 
d&ion without being crowded out by other (and later) 
concepts. 

From a practical a,ngle, t&atom and settlers seem for 
centuries to have been satisfied with t,he dispositive 
authority of the donee of a power of appointment, and 
apparently have not observed auffioient ill effects of 
the pm&ace to lead them to abandon it where appro- 
printe. From a legal angle, a8 shown in the many 
c&se8 reviewed by Gresson, J., it would not be possible 
for such ~)owers of disuosition t,o be exercised by the 
grantees &a executors.L However, a lawful authbrity, 
pm. power, is not an extension of the executor’s author- 
ity as such, either by liberty granted to him by the 
test,ator or by the execution by someone other than the 
test&or of a direction that the executor transfer the 
legal ownership otherwise than ae set out in a document 
admitted to probate under the Wills Act. 

The last point may be expanded as follows. Sup- 
posing it were argued that a normal testamentary gift 
by A to B should be invalid, on the grounds that it is 
putting into B’s hands the power to pass the ownership 
on to C, the immediate answer would be that the 
effect of the Wills Act must become spent at some 
point, and that once B has acquired full ownership, the 
concept of t&&ion is replaced by that of proprietor- 
ship. It is submitted that, in & parsllel manner, if 
by will A gives to B a power of appointment, then on 
B’s realizing that power by exeroisiq it, t.he concept 
of test&on has been repla,ced by that of a power 
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exercised. These are elements of conveyancing prac- 
tice, and rules of long standing 

Furthermore, the Ian i,s not unprepwed for the point 
at which & donee of powers may, by exercising t,hem in 
his own favour, destroy the foregoing scparetion of 
concepts. In Beyfus v. La&y, [1903] A.C. 411, the 
donee had a general power to appoint 210,000, which 
in default, of appointment was to go as residue under t,he 
will creating the power. He covenanted, in eonsider- 
ation of B eert,ain loan, that he would, immeditltely 
after exeouting the mortgage, sign his vi11 appointing 
a trust in favour of t,he mortgagee for principal and 
interest, a,nd did so. On t,he donee’s death, t,he mort- 
gagee claimed it priority in respect, of the sum so ap- 
pointed. The Earl of l%alabu~, L.C, and Lords 
McNaghten a,nd Lindley, had no doubt that the power 
it&f w&s valid, and then, in respect of the m&w 
disputod, Lord Lindley said, at 11. 413 : 

It cdnnot now be denial that pwy3rtg ~bppointwl by will 
under R peneral pvwlrr ix Luaet,s for pnymrnt of the debts OF 
th" sppointltor, zd i* not re'qwded iu property of the dmor 
di*trihut~sble by the dome. 

It seems bhat the conveyancing reqoiroment~s provide 
& guide here. A donee who p~“p”ae% t,” appoint, him- 
self in exercise of the power granted to him. will not in 
the ordinary conr~e uoqaire the rights of ownership 
nnt,il he has executed the appropriate instrnment of 
appointment. It therefore seems that the doctrine 
applied in Beyfus Y. Lauhy, (mqra), amounts to a 
n”t.ional execution, comprised in the Court, Order, in 
substitution for the actusl execution, of a just and 
equitable app”int.ment in t,he dnnee’s oum favour, for 
the benefit of his creditors generallp. (This was dis- 
cussed, in relation to Family Protection claims, by 
Gresson, J., in Kensin,gton~ v. Pearson, [194Y] N.Z.L.R. 
695,710.) 

This brings to light another link in the chain of 
successive concepts : first, test&ion (the creation of 
the power by the donor), secondly, t,he power it&f 
(when the donee, by due exercise, transmutes hia status 
iato t,hat of appointor), and thirdly, proprietorship 
(the condition of the appointee). There is a fourth 
cOncept aa & kind of substrat,um, namely, the defeasible 
rights of the person who takes indefaalt of appointment, 
and this is an alternative proprietorship. 

Such a distinction between power and propristorvhip 
is reinforced by the following points of difference : 

(a) The power may be validly constituted with an 
eXpres8 exclusion of the donee. This is noted in the 
omes referred bo by Gresson, J. 

(b) “The vrincinle which eoverns the const,itution 
of powers, and their ver,y n&-e, is this, that whatever 
is given by the donor of e. power in execution of the 
power, passes to the appointee, or the party in whose 
favour the power is executed by t,he donor, not by force 
of the appoint.ment, or bv any sd of the donoe, but 
by the act of the donor of the power, by virtue in fact 
of the power and not of the appointment under it,” 
per Lord Brougham, L.C., in Tatnull v. Hanky, (1,838) 
2 MOO. P.C. 342, 350 ; 12 E.R. 1036, 1039. This is 
the element of mandate within the concept, of the 
power, and brings “8 back t,o the realm of the power of 
attorney, of agenoy, and of the survivorship of authority 
earlier spoken of. Jn t,he power of appointment 
there seem to be not’ions of representa6.m different in 
kind from the “ personal representative ” who is inves- 
ted with proprietary rights by the oonveyaming process 
of “ tra~namission “, There is t,he fundamental differ- 
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ence that, a8 to Me, t,he personal representative (or 
the trustee) is, whilst the holdor of a power is never, a 
party in whose representative name assotv of the 
“principal” appointing him are legally vested to 
enable him to dea,l with them. This is subject to a 
rule of convenience where a general power over per. 
son&y is exercised by will (O’Crady P. Vilmot, [1916] 
2 A.C. ‘231, 250). 

7‘1~0 starch for an nll.embr2wing principle to close 1110 
category of post&testamentary dispo&ion and restrict 
it. to the Wills Act exclusively, seems to have been at 
the root, of the bringing of the origina,ting summon8 in 
In F-P, Nc,%~n, Xlchkwt Y. Day, and also of 
t,he article in 69 Lao &zrlerly Revkw, quoted 
(ante, p. 151), and in the judgment. Such a sea,rch 
is likely to be coloured by the fundament,zl concept:8 
t,aken int,” account, and the manner in which they are 
understood and defined. To suggest that, t,he full 
background of the issue now boing discussed may be 
deeper and more extensive than is generally t,nken int,” 
account, this art,iole is closed with two judicial defini- 
tiona, at the highest lewl. The first of these may 
simplify one aspect, nnmcly, the position of charities, 
whilst the second, by analyzing the fee simple, may 
bring to the integrity of the power of appointment an 
unexpeoted ally. 

First, then, why have trustees or executor8 as such 
a recognized right to select amongst, charitable objects, 
notwithstanding what Gresson, J., described a~ a 
‘( furore of &la ” aK&inst post-testnmcntary dis- 
positions by suoh persons ? In ~lfa~or of Lyona v. 
Adwcate-Genwal of B~~~ga1, (1876) 1 App. Gas. 91, 
113, Lord Penzance sibid : 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The atte&m of Solicdtm, m Eacutm and Ada’wrs, is dire&d to the claima of the in&u&ma in thds dsaue: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IN TIE4 Homu OH THE 

Thwe are 22,000 Uov Scouts in Serr 
Zealsnd. The training &uxlcatetes truthful. PRESBYTERIAN SOCIAL SERVICE 
ne8s, habits of observation, obedience, self. ASSOCIATIONS 
reliance, resourcefulness, loyalty to gueen 
and Country, thoughtfulness for others. There is no better way for people 

It teaches them services useful to the to perpetuate their memory than by 
public, hendiorafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good C500 endows a Cot 
oh&raoter. in perpetuity. 

Solicitors &se invited to CUMMENU THIS 
triwmxioza~d~10~.4~ Ass0cr.4~1o.v to clients. Official Designation : 

A recent decision confirms the Assooietion 
88 a Legal Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

Off&d Designation : 
TRUST BOARD 

AUCKLAND, WELLINGTON, Cnms~oamcn, 
The Boy Scouts Association (New Zealand 

Branch) Incorporated, 
TIMARU, DUNEDIN, INVERCAEQILL. 

P.O. BOX 1642. 
Wellington, Cl. 

Each Assoctiia dt3tiWiStWS ite aon Funds. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 
61 DIXON STREET, WELLINGTON, 

New Zedand. 
A chain of Health Camps meintained by 

voluntary subscriptions haa been established “I GIVE AND BEQUEATH t,o the NEW 
throughout the Dominion to open the door- 
way of health and hitppiness to delicate and 

ZEALAND RED CROSS SOCIETY (Inoor- 

understandard children. Xany thousands of porated) for :- 

young New Zealanders have already benefited The General Purposes of the Society, 
by a stay in these Camps which are under the AUDI of E. (or description of 
medical snd nursing supervision. The need 
is always present for oontinued support for 

property given) for whioh the reoeipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 

legal profession in advising clients to assist other Dominion Officer shall be a good 
by means of Legecies and Donations this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATION OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PRIVATE BAG, 
serves humanity irrespective of class, colour or 

WELLINGTON. creed. 

CLLlXT ” Than. 1 wish to iD)chdLde in my lvlll II logscy ror me Britbh aLId EcdPn Bible Bociety.” 

MAKING 
SOL,“T”R : -31iat2 an excDII~IIc Idea. The Rmle Society hea at lam fO”I charaeteristlea Of sn ,lle*l beqwst.” EI.ImT: ” we,,, what are tllep ?” J”LlC,TOB: ‘I 118 pupme i9 deani~ alId “nchangiw-to rirc*,ate tile scripturea WithoUC emer rime or mm!ment. 

A 
Iti rcc”rd ie anlazing-smee its inception in 1804 it has distrib”tml OWP 552 million POI”IoOS. Its BCOPF is fs,~rcnchinp--it tl08d~&ita the word Of cc.3 in i50 lan~“ages. Itr aetisitm can never be superfluous- milu VA! ahws need Ihe Bib,&” 

WILL 
CllEhT “ PO” CxpPeBB mp view exactly. The soc*ety deaerres B substantial la-aog, in adcmlon t,o wles Tw”lar e”atrib”lion.’ 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, C.1. 



THE WATERS POLLUTION ACT, 1953. 

Grant of Easement, by a Riparfan Owner to a Non- 
Rfparian Owner, to discharge Waste Products into a 

Stream. 

By E. C. ADAMS, I.&O., LL.M. 

The Waters Pollut,ion Act,, 1953, which came into 
force on April 1, 1954. appears so far to have created 
but little interest anong members of the legal pro- 
fession. Yet t,bis is an Act, which may well have far- 
reaching consequences as to t,he rights and liabilit,ies 
of riparian owners, not only itier se but also as to the 
general public. 

From a practical point of view, therefore, the main 
purpose of the Act is the mitigntion of pollut,ion of waters. 

The inclusion of underground or artesian wnt,ers in the 
definition is very interesting in view of t,he manner in 
which the common lxw haa differentiated b&ween 
surface-waters and underground waters, in t,his branch 
of the law of torts. 

The liability for the pollut,ion of waters has recently 
been considered by the Courts in England : I%& of 
Derby and Derbyshire Angling Ash&ion, Ltd. “. 
R&i& Celanese, Ltd., [1952] 1 All E.R. 1326, affirmed 
by the Court, of Appeal, [I9531 Ch. 149 ; [I9521 I All 
E.R,. 179. That caw emphasizes, inter a&a., that a 
riparian owner can m&t&n a suit to restrain the 
fouling of the water without showing that the fouling 
is actua~lly injurious to him ; and that, the fact that, the 
w&x is a,180 fouled by others is no defence. The 
right t,o pollute a st,resm (a8 against a rip&an owner) 
may at oommon law be acquired by the person causing 
the pollution by long enjoyment or by gmnt. In New 
Zeakmd, however, if the servient, tenement is under 
the Land Transfer Bet, such a right could not be ac. 
quired by prescription ; it would have to he acquired 
by registration against, t,he tit,le to the servient tenement 
of a grTant, of easement by way of memorandum of 
transfer. 

At common law, pollution of surface-waters is not 
a mere nuisance but the wrongful disturbance of a 
servitude. At common law, too, the term “ pollut,ion ” 
has a very wide meaning : it includes any alteration 
of the natural yualit,y of the water, whereby it is 
rendered less fit for any purpose for which in its natural 
state it. is capable of being used. As Sir John Snlmond 
stated in his classic work on Torts : 

At oommon law, pollution of the surface-wat,ers of a 
&ream is aot,ionable without proof of actual danmge. 
(Under our Mining statutes the owner of a mining 
privilege may ha,ve granted by the Warden certain 
rights which oonst,it,ute a serious invasion of this com- 
mon-law right of rip&an owners, but t,ha,t is another 
aspect, which is not of much pra,ct,ical importance these 
days when the mining indu&ry is almost non-existent, 
but it is not, wit,hout, interest t,o observe that s. 30 of 
the Act absolve8 from prosecut,ion any person who 
discharges a. pollutant from a mine in accordance with 
the Mining Act, 1926.) 

At wmmon law the pollution of underground water 
is actionable only as 5 nuisance, and not as the diisturb- 
ante of a servitude. 

As pointed out, pollution at common law ha,s a v:ry 
wide meaning : under the W&a-s Pollution Act, 1953, 
it has a more specific meaning ; but’, at t,he same time, 
it, is very comprehensive in its effect : 

‘i To pollute”, in respeot of ally wsters, Inem* to con- 
taminsti the waters so as to change the physiosl or chsmicsl 
oondition thereof in wlch & manner &8 to m&e the w*ter* 
unclean, noxious, or impure, or a.s to be debrimental to the 
hedth, sefety, or welfare of persons using the wtltors, or &S 
t,o rendeP the waters undrinkable to fmm animal*, or as to be 
poison’m or harmful to animals, birds, or fish avround or in 
the wehers ; and ” pollutmt ” hss & corresponding meaning : 

When the Wat,ers Pollution Bill w&s before Parlia- 
ment,, it was pointed out t,hat, although there were 
already in existence several Acts dealing with the 
pollution of wa,ters; those Acts were concerned with 
specific matters such as the prevent,ion of t,he discharge 
of oil in t,erritorial waters, the protection of fisheries, 
and the ensuring of pure water for domestic purposes : 
ot,her Acts a,uthorized the making of by-la,wu or rules, 
but operated only in the dist,rict of the authority by 
which the by-laws or rules were made. It was further 
pointed out, that, there was no general legislat,ion pre- 
serving the rights of the &lie t,o the enjoyment of 
waters free from pollut,ion, or general legislation provid- 
ing adequately for t,he reduction of pollution by en- 
couraging diversion of trade wastes to sewers of locrd 
authorit,&. The Waters ‘Pollution Act,, 1953, supplies 
this general legislation. 

The Act rrmkes provision for t,he est,nblishment, of an 
Advisory Council, tu comist of representatives of the 

- 
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Thissubsect,ionappearssuffieientlyw-idetoprovideaprop- 
er basis on which to frame the regulat,ions and by-laws 
which the Act, contemplates for the purposes of carrying 
out the main pwposes of the A&. 

The manner in which it is proposed to prevent the 
pollution of I‘ waters ” is set, out in 8. 15 (l), which 
reads : 

The wide definit,ion of “ pollut,ant ” ha already beal 
pointed out, in the course of this article. As regards 
para. (a), however, the Act is not yet operat,ive ; for 
subs. (4) of the s&ion provides that no prosecution 
may be commenced under t,he section in respect of t’he 
entry into waters of any matter to which para. (a) of 
subs. (1) of the se&on relates, unless regulations under 
the Act, are in force prescribing st,andards for determin- 
ing when nmtter is to be treated as poisonous or noxious 
for the purposes of t,he Act. Up to the date of t,his article, 
no Regulations appear to hnve been made under the 
Waters Pollution Act,, 1953. 

Se&ion 15 (3) mit,igates to a limited ext,ent the effect 
of subs. (1) thereof, and it’ reads :- 

(3) Notwithstanding the provisions of subspobion one of 
this section,- 

“Sewer ” includes a public drein under the oantrol of & 
local authority : 

“ Trade premises ” mwns my premisea used OT intended to 
be used for oarrging on any trade or industry ; and ineludes 
cmy land OF premisea wholly or mainly used (whether for profit 
or not) for agrieultuml or horticulturd purposes : 

“ Trade wtwt~tea” mecm8 any liquid, with or withouti mat,tor 
in suspension or aolut~ion therein, whioh is or may be 
disobarged from trade premise in the course of any trade or 
industrid process or operation or in the e01a-a~ of any activity 
or operation of B like nc&ue ; but does not in&de oondonsing 
wster, surface water, or domestic sewage. 

Section 19 authorizes local authorities to make by- 
laws dealing with t,he reception and disposal of trade 
wa&a. Section 26 provides that the discharge of 
domestic sewage into & sewer in accordance with by- 
laws of a 104 zmthority and t,he discharge of trade 
wastes in accordance with trade wastes by-laws shall 
not oonst,itute a breach of t,he Act 01‘ the regulations 
nmde thereunder. Looal authori& t,hemselves, how- 
ever, are not absolved from liability in respect of the 
discharge of pollutants from their sewer~j in contra- 
vention of regulations. 
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Common-law rights are expressly preserved by s. 30 (3), 
which prooidea that nothing in the Act or in any regula- 
tions or by-laws under t,he Act shall affect any right 
which any person may have under any rule of law to 
restrict or prevent or obtain damages in respect of the 
pollution of waters. And 80 what, ve have read in our 
student days from Salnaond o?z Torts still stands. 

Follolring the modern t,endency, it is expressly st,ated 
that the Act shall bind the Crown. 

Very sevel‘e penalties are prescribed for offences 
a,gsinst the Act, and this is t,he m&hod adopted by the 
lqislat,ure to carry out its intention. 

The following form of ea,sement is vary common in 
dairy districts of the Dominion. The dairy industry 
is one of the most,, if not the most, important industry 
in &Yew Z&and, and the satisfactory disposal of waste 
products from a dairy factory is often a serious and 
most pressing problem. It remains to be seen, if t,he 
pract,ical efficacy of such a precedent will be oonsider- 
ably lessened by operation of the Waters Pollution 
Act, 1953. 

WIGS THROUGH THE AGES. 
The wig has a aonderful past. Specimens have been 

recovered from mummies of a very ancient date. 
Hannibal, when doubt,ful of his allies in northern Italy, 
went, amongst them disguised with perukes “ suited to 
every Ehge.” But those were t,he ancestors of the wig 
which appert,ains t,o the hairdrasing and theatrical 
professions, and not, of the symbol of the law, which has 
8, more recent origin. 

The modern judicial and legal wig developed from the 
per&e a,nd periwig of the reign of Charles II. Go&ping 
Samuel Pepys relates that he substituted for his own 
hair a p&wig which cost him three pounds, and on 
going to church found that, it “ did not prove so strange 
aa he had fared it would.” Many have since agreed 
with his opinion for, despite its apparent thickness, t,he 
horsehair wig, if properly fitted and ventilated, is by 
no means uncomfortable. 

WIGS IN GEXERAL. 

The 14 initiat’or of t,he full-bottomed vig w-as Louis 
XIV, but it, wa,s also favoured by Q,ueen Anne. Old 
prints reveal the flowing character of t,he coverings of 
the eighteenth century. Addison mentjons a man 
“ who held up his head with the most insipid serenity, 
and stroked the sides of a long wig that reached down to 
his middle.” But, t,hat, was not t,he only form of wig 
worn then. The price.lists of the peruke-makers 
included “ full bot,tom tyes,” “ full bobs,” “ minister’s 

By courtesy of the Lalu Tima (London). 

bobs ” 
wigs:” 

“ a,iroy levants,” “ qu perukes,” and ‘< bagg 

Throughout, the reigns of the first two George6 the 
wig wa,s a common article of dress, and it ~88 not until 
George III w&s on the throne that, it fell into disfavour. 
In the middle of t,he eighteenth century there were over 
30 different, names for wigs in sddit,ion to those men- 
tioned, including :-artichoke, bag, barrister, bishop, 
brush, bush or buzz, buckle, busby, chain, chancellor, 
corded wolf’s paw, Count Saxe’s mode, crutch, cut, bob, 
detached buckle, Dalmahoy (a bog-wig worn by t,rades- 
men), drop, Dut,oh, full, half-natural, Jansenist bob, 
judge’s ladder, long bob, Louis, pigeon’s wing, rhinoceros, 
rose, scrat,ch, she-dragon, sma,ll back, spinxh seed, 
st,aircase, Welsh, and t,he vrild boar’s back. 

The “judge’s la,dder ” x%s B reference to t.he 8y.m. 
met,rical rows of curls on t,ha judge’s full-bot,tomed wig ; 
and the “ bagwig ” was so called because the lower 
part, was enclosed in & silken bag which hung upon the 
shoulders. 

On 11th February, 1765, 8. petition was presented to 
George III by the ma&r peruke-makers of London, 
s&ing forth the distresses of themselves ad an in- 
credible number of other persons dependent on them, 
from the almost, universal decline of their trade in oon- 
sequence of gentlemen so generally beginning to show 
their own hair. They aaid that what business remained 
in their profession was nearly altogether taken from 
them by French srtisans. They had a furt,her ground 
of complaint that they were obhged to work on Sundays, 
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which they would rather ha,ve spent, in their religious 
duties “learning to fear God and honour the king.” 
Under these circumstances the distressed peruke- 
makers prayed his majesty for means of relief. The 
king returned a grwious answer. But the geneml 
public, albeit, but, little converbed from the old views 
concerning the need of protection t,o industry, had the 
sense to see the ludicrous side of the petition, and 
someone quickly delighted them bv publishing a petition 
from t,he “ Body Carp&em,” i”mploring his majesty 
to wear a wooden leg, and to enjoin all his aerva,nts to 
a,ppear in the roya, presence with the same graceful 
decor&ion. 

First the common people hwl abandoned the wig, 
then t,he military officers, and finally clergymen, 
l&wing it the sole possension of the legal profession. 
Archbishop Sumner was the last cleric t,o wear a wig 
in public, at the marriage of the Princess Royal, 
daughter of Queen Vict,oria, m 1858. 

As the use of the wig bevame more limited, t,hose who 
retained it appear t,o have become jea,lous of claimant,6 
to the distinctiou, for some of the older judges objected 
to the barristers of their t,ime appearing in a, had-dress 
which t,hey declared, oblivious of their own appearances, 
to be “ coxcombical.” In modern times, however, 
the tendency is in the direction of insisting upon the 
use of both wig and gown_ and he xvould be a bold 
a,dvooate who sought to plead in every-day &ire wit,hout 
sufficient excuse. Only wit,h a Judge’s sanction may 
a barrister plead bareheaded. 

A Judge of the High Court has two wigs in ordinary 
use-the full-bottomed, or full dreaa, and the tye. or 
undress. The former completely hides the head and 
hangs down in front on the breast. Its material should 
be white horsehair, laboriously cleaned and curled 
and woven with silk thrads on a gaze foundation. 
The occasions when this is worn are strictly defined- 
the rules on this point are so abstruse tha,t some Judges 
a,re dependent for the due observance on the vigilance 
of their clerks. On the first day of Michaelmas term, 
which follows the Long Vacation, t,he full-bottomed wig 
is in evidence, vhtie the tye-wig does duty at the opening 
of the Nfiwy, Easter, and Trinity t,erms. 

When the Judges meet at the Old Bailey, when they 
dine wit,h the Lord Mayor of London, when t,hey attend 
levBes and similar functions, when they attend the 
House of Lords, or st, St. Paul’s Cathedral, they wear 
their flowing wigs. This is also the head-dress worn 
when opening an Assize Commission and charging a 
Grand Jury ; but, the moment when these t,no last 
functions are fulfilled, their Lordships &ire and re. 
appear in tye-wigs. At State functions, such &s the 
Home Secretary’s dinner, and at certain semi-St& 
functions no wig whatever is \vo~n, possib\y because its 
natural aocompanimenb, the robe, is not worn. 

Besides the Lord Chencellor, the Speaker of the House 
of Commons and the Judges of the High Court: the only 
persons entitled to war a full-bottomed wig are Queen’s 
Counsel. On their first public professional appearance 
after “ taking silk “--namely, when sworn in before 
the Master of the Rolls they figure in this new 
possession. They also wea~c it at the Lord Chancellor’s 
breakfast and reception which precede the opening of 
Michaelmas sittings ; hut when pleading their invariable 
headgear is the frizzed wig, similar in every respect to 
that, worn by t,ho members of the junior bar. 
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A uniform praotice~ regula,tes t,he making of the frizzed 
wig, in that the curls we ranged horizontally round it 
and two loops hang in the neck. But different makers 
have t,heir own ideas as to how many curls there should 
be, and the number varies from 27 to 32. Most wigs 
have a perpendicular curl at the root of the loop, buD 
many are without, t,his artistic variation. 

Until about ninety years a,go & “coif” was worn by the 
serjeant-at-law. A peculiar, and not very honoursble, 
origin is attached to the coif, which consisted of a small 
black patch worn on the crown of the n?g. Itn ancestry 
dates from the time when t,he clergy, by ecclesia,stical 
v&o, were forbidden to engage in any seoular occupa- 
tion. Deprived by this rule of bhe emoluments from 
engagements in oourte of law, then quite common, 3 
certain number defied their superiors and continued to 
act, seeking disguise in a small w-hi& cap which hid the 
tonsure or ahnven part of t,he skull. Later the oolour 
was changed to black ; and when the clerical advocate 
disappeared in favour of his legitinmte successor, the 
serjeant-&law, who held relative rank professionally 
and adopted the wig, the black ca,p gave place to a. 
small black p&oh, which remained the distinct,ive mark 
of the serjeant until he disappeared towards the last 
quarter of the nineteenth century. 

It was never very easy t,o decide whether the serjeant- 
&law or the Queen’s Counsel held prior rank in the 
profession. Until Lord Cookburn, C.J., grant’ed them 
the unrestrained privilege, the serjeant,s were a1wa.y~ 
relegated t,o the back rows of oounsel’s seats, amongst 
the junior barri&rs, unless they held a patent of pre- 
cedence. Thus the Queen’s Counsel and t,he serjeant 
holding a patent ranked equally, but the serjeant 
without a patent ranked as a connecting link between 
Queen’s Counsel and the junior bar. So that a newly- 
appointed Queen’s Counsel came before an unpatented 
serjeant, however great his experience. Socially the 
serjeant undoubtedly had t,he advantage, for he held 
a dist,inct rank apart from his profession, which could 
not be &imed by the Queen’s Counsel. 

In one other respect the serjeant also claimed a dis- 
tinction which may or msy not be considered of value. 
Besides the black silk gown which was common to them 
both, he possessed a scarlet gown for use at Guildhall 
banquets and the “ churching ” of the Judges in Trinity 
term, and a purple gown for saints’ days. In and out 
of term, the Queen’s Counsel wais confined to black. 

THE HIGH COST OF Wms. 
During the eighteenth century, wigs, whet,her legal 

or otherwise, were expensive articles, often costing as 
much as f i f ty guineas. Wigs then vere made exclusively 
of human bar, the great demand for which far exceeded 
the supply and helped t,o make the price almost, pro- 
hibitive. 

The high cost was not the only objectionable feature 
of the eighteent,h-century wig. In the first place, 
the wigs were extremely heavy, and the original weight 
was increased by the enormous quant,ity of pomatum 
that had to be applied constantly in order to give ehe 
artistically-made curls and ringiets t,he proper con- 
sistency. In turn, the pomatum was covered by a 
layer of white powder ; consequently cleanliness wxs 
out of t,he question. At least once & week the periwig- 
maker had to overhaul the wigs of his clients to keep 
the elaborate struct,ures well shirped and in decent’ form. 
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A WORTHY WORK TO FURTHER BY BEQUEST 

THE NEW ZEALAND FEDERATION OF TUBERCULDSIS ASSNS. (INC.) 
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naval seamen, whose duties carry them around the 
seven ma8 in the service of oommerce, passenger 
travel, and deface. 

Philanthropic people are invited t’o support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 
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In spite of all these drawbacks the legal wig might have he takes silk, and when he is raised to the bench. The 
retained its original form if Pitt had not placed a very 
high duty on hair-powder, which increased its cost. 

Judge’s wig is extremely light. The full-bottomed wig, 

The p&wig-makers were alarmed. The Judges and, 
in spite of its long flaps and multitudinous ringlets, 

even more vehemently, the barristers, loudly protested 
weighs no more than five ounces, while the average 

wainst t,he new tax. wit,h”ut suocess. 
weight of in barrister’s wig is only two and a quarter 

This inmost ounces. 
provoked wigmaker Humphry Ravenscroft to d&lop 
his imention of a, legal wig in which the curls could be When 8 new Queen’s Counsel takes silk he appears 
fixed by s”me mechanical mans, which would enable first in all the bravery of new silk gown, full-bottomed 
the wearer to be independent of the renovating services wig, breeches and stockings with low shoes, and he is 
of t,he peruke-maker. seated wit’hin the bar, at the invitation of a Judge. 

In 1822, Ravenscroft t,ook out n patent for “making “Do you mow, nk -- a” queries the Judge, and 
a f”rensio wig; the curls whereof are constructed on a the new Q.C. rises, and bows in turn to the bench, to the 
principle t,” supersede the necessity for curling, frizzing senior bar and to the junior bar, who return the bow, 

or using hard pomat~um, and for forming the curls in st.anding. The new Q.C. t,hen rises and goes to the 

a, way not to be uncurled; and also for t,he t,ails of t,he next Court for the same formalities. For this ceremony 

wig not to require tying in dressing ; and, further, the he has been wearing the full court dress ‘; but before he 

impossibility of any person untying them”. This IS permitted to address the Court he must cast off his 

patent contained the principle of the “fixed” wig long wig, don the short curls of the barrister, and cover 

and caught’ on immediat~ely. Humphry was the grandson his stockinged legs wit,h trousera. 

of Thornew R,arenscroft who supplied Hog&h with the 
wigs portrayed in his “ The Five Orders of the Periwigs.” 

Leg.%1 wigs have been described aa “ grotesque “rna- 

ii few years later Humphry int,roduoed horsehair iustead 
merits, fit only for African chiefs,” and barristers seem 
t” h are 

of human hair as the materials for his wigs, and the old 
the same horror of a amart new wig a.a the 

powdered wig received its deathblow. 
young “ blood ” at a university has of cap and g”wn 

There are seldom m”re than three occasions when 8 
that are unmutilated. In both cases it is probably the 

lawyer buys S. wig-when he is called to the bar, when 
fear of being mistaken for newcomers t,hat “au~es this 
at,titude. 

NEW ZEALAND LAW SOCIETY. 
Annual Meeting. 
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Imu mr;i&n Cona,~iuee: Sir Wilfrid Sim, Q.C.. and MT. 
II. J. Butler were duly reappoint,&; but in the sbsenos of Mr. 
Butler, Xr. C. P. Richmond w&4 appointed in his plaoe, and, 
in the event of the po3kbk absenoe of Sir Wilfrid Sim, Xr. 
F. C. Spratt was appointed to attend the meetings of the Cam. 
mit,tee. 

Post-War Aid Committee : It was decided that as them was 
apparently no further work, this Committee ahou,d now retire. 

,5@mate CmJrt of Appeal.-The following report wa3 reoeivod : 
“The President and t,ho members of the Standing Committee 

and the Secrotsry w~tit”d on tb” Hon. the Att”rn”y.Genere, on 
Thursday, 17th March, ,984, at no”“. 

Being the first ocoasion in which the Committee had met the 
Attorney-General in his official caps&y, the President twk the 
opportunity of expressing the congrm,letiom and best wi~bee 
of the So:iety and the ABSWB~“” that the roletionship between 
the Mititer and the Society would be “I harmonious 8s it had 
slwsys been with hi predecessors in office. 

Th” President informed the Attonley-Cenersl that the ques. 
tion of the constitution of a Separnt~e Court of Appeal had been 
one which bad been under the careful “““aidsration of the Society 
for a number of yeers. 

It was not intmded, be said, to refer t” tb” arguments for 
and agninst the propod, the%7 being dmady f”rmul~~ by the 
Society and submitted for t,ho ““nsidoretion of the Rt. Hon. 
the Prime Xhister, at, which dificuasion Xr. Marsbs,, had at. 
tended in 169 then capeoity of Acting Attomoy-Gnnern,. 

The President did stmss the fact, howwar, that in the interest, 
of the administration of jutice and for the public benefit the 
matter called for a deoiaion. He submitted tbet if further 
informstian or asaistmce was required the Society would be 
most happy to bs of service. 

The Presidem ““ncluded by informing tbs Attorney-Genersl 
that the propod had the umnimotm support of tbs Diatriot 
Societies and of those who ““gaged in Court of Appeal work. 

The Attorney-Generel swxed ths Committee that tb” proposal 
would be fully considered “nd a decision given this year. (He 
was unable, however, to promise that effeoting ,“Sislati”,, could 
be f”rtho”mizlg this year.) ” 

Statements 0.f Acm*ed Permma to the Policb-This matter 
had been left t” the Standing Committee to d&was with the 
Minister in Chmga of Police. As the CommitteB felt that it 
was not B matter wbioh need wait tb” r&urn of the Prim” 
l\linister, the question \F”S taken up with the Polka c!“mmi&“n 
by Mr. Ha&e Boys on behalf of the Committee. Following 
Mr. Hardie Boys’s representations to the Commission, the fallow- 
ing letter had bean received from the Chairmen of the Com- 
missiom : 

“ Ae arranged, Mr. R. Hardi” Boys, representing th” New 
Zealand Law Sooiety, met ths members of tb” Police Commission 
an 13th Msrch, Hm. 

Them wss 8, disoussion on th” question of an acoused’s 
solicitor being permitted to peruse his client’s statements to 
enable advice to be given rcgesrding plea. The Police Commia- 
sion now desires to moord that it is the police precti”” to mak” 
statements available for the foregoing purpose aft”* inquiries 
regarding the offer,“” have been ““mp1”te.l. 

It is tb” intention of the Police Commission to have this sub- 
ject brought up for diaouvsion at the next oonferenoe of eom- 
missioned officers of the For”” so that there will be uniformity 
in all districts~ when deB,ing with the matter.” 

A lengthy disc~sion took plsoe in tbs ““urse of wbiob I\fr. 
Doding augga4ted thet the solicitor a&q for sooused should 
have the right to see t,he ststement immediately with”“t waiting 
for the polio” to make further enquiries. 

It ~8s resolved that in the letter of “cknowleddgment t” the 
Chairman of the Commission the Society express the hope that 
he would arrange that the st”tem”nt,s be mad” available to the 
solicitor st the earliest opportunity. 

C. 
lntenaolioml Bar Assooiatk : M”nw” Conferwbce.--Mr 

C. Phillips, who represented the New Zeslend Law Society 
at the Confsren”” of t,h” As~ocistion held at Manee” in July, 
1964, was present by invitation and gave a brief “utllne of the 
oonstitution of the Association and referrsd to the subjsots on 
which Pap”rs bad been rend, the most interesting of all being 
that whioh dealt with Lsgal Aid. the details of the English 
soheme being of partioular intersst. 

The most outstanding featwe of the Conference, Mr. Phillips 
ssjd, wa* the friendship show and th” Conference bad proved 
a delightful “rperienoe. 

A full r”p”rt for record purp”,3”s ~“3 furnished by Mr. Phillips. 

Tran~pwt An, ,!NS.-The Wanganui Sooiety wcot” as follows : 

1st March, ,856. 
” I sm direotsd t” r”qu”st you to plaoe before the Couoeil “n 

wpect of the ‘Tramport Aot, ,949, wbioh appears to require 
attention. 

It appeilx that the Transport Licensing Aut~harity has no 
power t” i33u” subpoenas. *pp1i”ati”ns coming before a* 
Auuthority “an involve business of B very substantial vslue, in 
many o&w8 far in “xc”ss of a Magistrate’s jurisdiction. Those 
who pract,ise before the Authorities know that there is often 
considerable diffioulty in s”ourhq th” attendance of witness 
and the power of ““mpelling i,ttendan”es should be availeb,“. 

The mather is of particular importan”” where the &den”” of 
Government “ffioisls is required, BS these persons wually take 
the attitude that they “annot give widen”” v”,untari,y. This 
ectuslly happened in a recent “89” in the WanganG district. 

It may be pointed out that under the Benkruptq Act the 
assignee has the power to summon witnesses (Section 92) and 
under the Commissiona of Inquiry Aa, ,908, Section 4, and 
every Commission the power and &at”8 of B Jlln,oistrate in respmt 
Of summoning witnesses. 

In view of the extent and importan”” of issues involved in 
applications coming befors the Authorities w” urge the Council 
to make representations to the Covemment with a vion to 
hewing the neoesssry anendments made to the Transpart Act.” 

It was resolved that representations be made on the 1in”s of 
the Wangenui letter. 

OBITUARY. 
1.1.. .  .  .  Y. Y‘.“.p,v” \“‘u 
Mr w n n..“nl..,, ‘.N,,~~u). 

--__ 
Known tbrouehout Csntorburv for ,n”r” than fiftv vesrs. 

first for his ar&i~ti”n with j”&~,ism rind let”r in ibe”legai 
83 & memk mr of the firm of Re.ymond, Raymond, and Campball i 

profession, ultimat~ely becoming Crown Solicit~or in the Timsro 
and on his appointment 83 Crown Solicitor, est”bli&ed hia own 

district. R ““sition *ihioh he relinouiahed l-t war. Mr. Willin,m 
pm&ice. Later he WM joined by Mr. G. J. Kelly, under the 
ti+,l* of Camnhd and Kelly, wbieh, sin”” t,h”n, hss berm joined by 

~, .~ 3medin, under the t,itle of Campbell, Kelly, 
Mr. Campbell wea born in Chrrtsey in ,876, and he attended and Stevena. 

the Chertsey School until ha went on to the Cbristohurch Boys’ Until recently 3fr. Campbell was an active partner, but ill- 
High School. He gmduoted X.4. et Cmterbury University health eauaed hi,,, to relinquish the office of Crown Solioitor. 
College in ,698. Mr. Campbell uni;ucoesssfully contested the Timnru seat e.s t, 

Betu-aen ,898 and ,890 he was on the t,eaehing staff of the Bria. Reform Party candidate in ,908. For ~“m” years Xr. Campbc,, 

bane Grammar School. In ,900, he “ooompanied the Seoond Sew nervad on the board of governora of the Timan, High Schools, 

&eland Contineent t,” the Boer W”r. rind be wu*i th” first “ffioial and ha wea one of the founders of the South Canterbury branob I ” I 
2&n War Vetemns Aaaaoiation. Ne va9 
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IN YOUR ARMCHAIR-AND MINE. 

Portraits and Photos.-On the presentation at t,he were to pass bafore the classic obiter dirtwm of Chief 
recent, Dink R,eunion t,” the Chief Justice (i&jor-General Justice Cockburn in R. V. Neck&, (1868) L.R. 3 Q.B. 360. 
Sir Harold Barron-clough) of a portrait from his former (“ And I think that, the test of obscenity is this, whether 
comrz&s, it was stated that the General hxl started his the tendency of the matter charged as obscenity as to 
milit,ary life with the Kifle Brigade aa a la,ncc-corporal depra\Te and corropt’ t’hoge whose minds arc “pen to such 
and finished four years later as a Lieutenant-Colonel. immoral influences, and int.o &osr hands a poblicat,i”n 
Amongst the ma,ny achievements of the Brigado during of this sort may f?dl.“) Ile-affirmed only last year by 
its short hist,oyy in World War I wa,~ it8 record of being the Court of CrlrnbaI Appesl in R. v. R&r, [I9541 1 All 
the first unit t,” go int,” action wit,h t,anks in 1916, and E.R.741. In thn first of the Cw1 reports (2 Strange 
of being the lest t,o use scaling ladders to attack il 788) it is observed t,hat, ” the d”fenda,nt was a,ft,erwards 
walled town at Flcrs in 1918. In both these actions the set in the pillory, BS he well dcservsd”~oznewhnt odd 
Chief Jostics took a prominent part,, hut was Ias cm- words as the rcportcr was ala” Curl’s oowsel. The 
barrasscd than at the Reunion itself when (if the story second reports (17 State Tria,ls 153) tell us that while 
be ot,her than apochryphal) a man whose name wits not Curl was in the pillory at Chnring Cross he was not 
Caseybnt who olaimerl t,” be n fricndof Caseyapproa,ched “ pelted or used fill “, for, being an ‘* avful, ounning 
him, and a,ftar explaining tlat he w&s one of the “rigininal though wicked fellow ” he managed to convince the 
R,angiotu Dinks, said it would be a great honour if his mob that ” he stood there for &dicating the memory 
friend could photograph him in company with tho of Queen Anne itnd when he wa,s taken down out 
Ger1ed To t’his suggestion, the Chief-Justice-a of t,he pillory, the mob carried him off: as it were in 
Dink for the day-readily agreed. The ljhot” having t,riwnph, to 8 noighbouring tavern ” where pre- 
been ta,ken, Casey’s friend remarked : “ Ill treasure sumably he did the right thing by 41 and sundry. 
thi8 photo all my life, and if on ~“me future occasion we Serjeant,.at-Law Barnzrdistorl, the reporter of the 
should meet’ in less happp circumstances I shall be 
very glad to show it t,o your Honow”, 

t,hird-mentioned reports, mer$y infers that. the book is 
immoral and tha,t ” m”ralit,y 1s the fundamelltal part of 

Time Limitations.-To go from the sublime t,” the a,t 
religion, and thoreforo whatever strikes against that 

times slight’ly ridiculous--viz.. from the Chief Just.ice to 
must, for the sanle ~~a,~“n be an off&w against the 
c”mmOll law”. 

“m locsl office-boy-t’he following convcrvation is al- 
Publication of a, cheap edition of the 

leged to have resulted from a,n a~pplication by this 
proceedings in the House of Lo& again,& th” &xl of 

junior ?‘a?% avis to his indulgent employor for the next 
Wint,on brought, Curl before tha,t Honse on a breech of 

afternoon off: 
privilege: and he W&Q reprinlsnded on his k&?a by the 

I.E. ” What avre the grounds for V”UT request ? ” 
Lord Cha~ncellor icfter three months’ loss of liberty-a 

O.B. ” Xy grandfather, Sir, is get&g married.” 
t,urbl~lont predecessor of what, %&ions cf the Australian 

I.E. “ Good Lord, how old is your grandfather ? ” 
‘Press regard more rncently as the Canberra journalivt,ic 

O.B. “ Eighty-five, Sir . ” 
martyrs. 

I.E. “ Good Lord, why does he want t,” get married?” The Woes of Mrs. Iwi.--Ia it a libel to say of a woman 
O.B. “ He doesn’t, want t.o, Sir, : hehas to.” Justice of t,he Peace t,hat, she is bwking in judicial 

sense ? Mm. Father Iwi of Golders Green, London, 
Troubles in Smoke.-The iconoclastic statement to the thought, a” and sued one of her fellow ,Justioes:8: Edward 

Court the other d&y of a Wellington motor-miEccrea,nt ~Iontesole, in respect of nine alleged libels published 
was to the effect, t,hat, such WBS the burden and worry to the then Lord Chancellor, Lord Jowitt, to whom 
of keeping munioilxd meters from expiring each hour, ho she had herself written (according t’o defence counsel) 
preferred to risk prosecution every now and again from about a hundred l&em conceruing her grieonnoes. 
parking too long in designated 60.minute ares~. It One of these conoernod a defended motoring cease in 
reminded Scriblex of B recent, defendant brought before which the presiding Magistra&, without any reference 
the Magistrates’ Court at, Northampton upon a Simmons to her, had announced that the Bench found t,he case 
“hawing him with allowine his ohimnev to cat,ch fire. proved and the defendant guilty vithout wasting the 

The Tribulations of Edmund Curl.-In R v. Cu71, 
decided in 1727, the defendant, Edmund Curl, vas 
found guilt,y of publ&hing an obscene libel-namely, 
I’emls in The Cloister or‘ The Akn in Her Snrock~ Its 
nuthor, as a. literary man, ie chiefly remembered today 
as & figure in Pope’s &n&d, but, his case has some 
interesting and unusual legal features. It is conttained 
in t,hroe reports-2 St,range 788 ; 17 State Trials 153 
a,nd 1 Ba,rnardist,on (K.B.) 29-and none of them says 
why he wa8 prosecuted or convicted and in what manner 
thr: Court defined “ obscene ” : indeed, almost 150 years 

hue of the Court in hear& deface. iillothfx-con- 
caned a quarterly meeting, when, at, the tea-break, 
one of her colleagues had turned to the Clerk a,nd said : 
“ I have fixed the target for the fines which I am going 
tn collect for 3’“” to-day at .f,fio.:’ He ba,d & list in his 
hand ; and he aaid : “ So far I have collected 537 JOa., 
and I am going to set what, I c&n do about t,he rest, 
after tea.” Following her letter to the Home Secreta-y 
about this rconomir incident, thr, Mayor of He&on 
had made a speech in which he had said t,hat She ~a6 
unfit t,” be a Magi&& and fihoubl hare the decency 
t,o resign. Doring t,he ca,ae, she raised at least hoe 
interesting point. Hw IruJband. (Edward P. Iwi), 
was s”li&or on the record for the plaint~iff ; and She 
sought a direct,i”n from the Court a,s t,” whet,her he 
wan ent,itlod to go home at, nights daring the hearing 
aa she considered x<-bile the trial proceeded a solicitcr 
should not speak to a witness. This point was decided 
in her faronr, hut unhappily the C&SC \I-U not> despite 
her quotation to the jury of a statement by Lord Atlrin 
that “ justice is not a cloioiJtered v&no”. 
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THEIR LORDSHIPS CONSIDER. 

stsppase i7t tran.3itu : “ The test laid doun by Lord 
Ellenborough in t,he ca,se of Dixon Y. Batiw&, (1804) 

the duty of deciding the question on the actual evidence 

5 E:ast 175; 102 E.R,. 1036, appears clearly bo cover such 
given in the particular case. On what evidence of the 
foreign la,rv the Court, can act has been often discussed. 

a ease as this. Alluding to t,he ca,se of Hunfer Y. ~&al 
(cited in Ellis v. Hu,nt, (178’3) 3 Term R., 464, 467 ; 

The evidence it is clear must be that of qualified experts 

100 El%. 679) in which it, was sa,id tha,t ‘ the goods must 
in the foreign law. If  the law is contained in a code or 

come to the corporal fouch of th,e vendas, in order to oust, 
written form, t,he question is not as to the langwge of 
the w&ten la,w, but, what the law is as shown by its 

the right of st,opping in transits Lord Ellenborough says 
t,hat’ t,his ws ‘ a figumtiz;e expression, rarely, if ever, 

exposition, interpretation and adjudicat,ion : so in effect 
it> was laid do*n by Coleridge, J.: in Baron De Bode’s 

st,rictly true. If  it, be predicated of the vendee’s own Co.%, (1844) 8 Q.B. 208, 260 ; 115 E.R. 854, 875 : in 
wtual touch, or of the touch of any ot,her person, it, the Swsez Peerage Gaane, (1844) 11 Cl. & F. .83, 116; 
come8 in each instaxx to a question whet,her t,he pa,rty 8 E.R. 1034, 1046, Lord Denman stated his opinion to 
to whose t,oueh it actually coma be an agent so far t,he sane effect 88 he had done in Bwon De Bode’s Case 
representing the principal a,s t,o make a, delivery to him 
n full, effect,&, snd final delivery to the principa,l as 

(supra). He said that if there must, be a conflict of 
evidence of the experts ‘ you (the Judge) must, decide 

contra-~lilistillguished from a, delivery to a person virt. 
ually acting as a carrier or meant of conveyance to or 

as well as you can on the conflicting test’imony, but, you 
must take the evidence from the witnesses.’ Hence t,he 

on the account, of the principal in a mere course of 
tmnsit, t~owards him. ’ 

Court is not entitled to construe a foreign code itself: 
The la,w a,ppews to their 

Lordships to be very clearly and accurately laid down 
it has not ’ organs to know and to deel w&h t,he text of 
t,h~at la,w ’ 

by the Master of t,he Rolls in t,he CBS~ of Beth.& v. Clark, 
(as was said hy Lord Btougham in the Sussex 

(1880) 20 Q.B.D. 615. He says, ‘When t,he goods ha,ve 
Peerage Case (supa, 115 ; 1034 ) ). The text, of the 

not, been delivered t:o the purchaser or to any agent of 
foreign la,w if put in evidence by the experts may be 
considered, if at all, only as part of the evidence and as 

his t,o hold for him otherwise than aa a carrier, but are 
still in the hands of the carrier a,s such a,nd for t,he 

a help bo decide b&wean conflicting expert t&imony ” 
Lord Wright in Lmard Brothers & Co. v. Midland Bmk 

purposes of the t,ranait, then, although such carrier was Ltd., [1933] A.C. 289, 297. 
the puroha,ser’s agent to accept delivery so aa to pas 
the property, nevertheless the goods a,rs in trnnsitu and “ unaemrite ” : “ When the matter w&s before the 
may be st,opped. ’ ” Lord Herschell, in Lyons y. Hoff- 
nung, (1890) 15 App. Cas. 391, 393 (PC.). 

Judge belo+ the parties agreed that for the purpose of 
construing the letters of April 15,1929, the word ‘ nnder- 
writ,e ’ should be taken to mean ‘ to agree to take up by 

Foreign Corporation, Ez&eme of: “ English Courts way of subscription in a new company or new issue a 
have long since recognized 5s juristic persons corpora- certain number of shares if and so far as not, applied for 
tions established by foreign law in virtue of the fact, of by the public’. This is a definition which seems to 
their oreat,ion and continuance under and by that law. express accuretely the meaning of the word ‘under- 
Such recognit,ion is said to be by the comity of nat,ions. write’ in the sense in which it, is commonly used.” 
Thus, in LIenripues v. Dutch West I?zdia Co., (1728) Lord Tomlin, delivering the judgment of the Judicial 
2 Ld. Raym. 1532, 1535, the Dutch company were per- Commit,tee in Australian Investment Trust, Ltd. 7. 
mit,ted to SW in the King’s Bench on evidence being ShandandPdttStreelPrope~ties, L,td., [1932]A.C. 735,747. 
given ‘ of the proper inst,ruments whereby by t.he law 
of Holland they were effectually created a corporation 
there. ’ But &s the creat,ion depends on the act of the 

Address of Attesting IV&ess : “ My Lords, I do not 

foreign st.ate which crea,ted them, the annulment of the 
think it necessary to say much about the two remaining 

a,ct of creation by the same power will involve the dis- 
points. The first of these points is that the address of 

solution and non-existence of the corporation in the 
the attesting witness is not given. That is a question of 

eyes of English law. The will of the sovereign aut,hority 
fxt. Now, that this may he t,he address of the witness 

which created it, can a160 destroy it. English la,w will 
upon the fa,ce of the inst,rument, is not denied-it is 
nossible. If  it, were not t,he address of the witness. I 

eqully recognize the one, as the ot,her, fact. ” Lord 
Wright, in Lazard Brothers a.nd Co. v. Midlmd Bank 
Ltd. [lQ33] AC. 289, 297. 

Foreign Law, Proof of : “ The question, therefore, is 
whether by Soviet la,w the Industrial Bank was a,t the 
date of the issue of the writ in this act,ion an 
existing juristic person What, the Russian Soviet law 
is in that respect, is a question of faot, of which the 
English Court cannot take judicial cognizance, even 
though the foreign law has alrea,dy been proved before 
it, in another case. The recent, enactment, s. 102 of the 
Supreme Court, of Judicature (Consolidat’ion) Act, 1925 
[U.K.], which provides that t,his question of fact must 
be decided by the Judge alone instead of by t,he jury? if 
there be a jury, expressly trea,ts t,he question as depend. 
ing on t,he evidence given with respect, t,o t,he foreign law. 
No ea,rlier decision of tho Court can relieve t,he Judge of 

should quit,e agree that! ads a mat,t,er of fact,, t,he bill’of 
sale had not, complied wth the provisions of the statute. 
But it is not denied t,hat this is the place where the 
witness carries on his business. It, is not, denied that at 
t,his place during the ordinary hours of business the 
witness might be found. Therefore I nm of opinion that 
the witness has given his address, although it might 
well be that, if it could be established tha,t the witnesss 
n-88 not there, the fact t,hat he had mere@ put the address 
of his employer, and not his own private residence, 
would be insufficient, : but if it is the address of his 
employer where he is persona~lly employed, and where 
anybody can go and find him, and make any inquiries 
of him he pleases-if that, is established as a fwt, nnd 
it, is not denied-it, appears t,o me that t,he witness 
has complied with t,he provision of t,he aMute which 
requires him to give his address.” Lord H&bury, L.C., 
in Simwx~ns v. Woodward, [IS921 A.C. 100, 107. 


