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DEATH DUTIES: THE NEW RATES OF GIFT DUTY. 

I T will be remembered t,hat the Minist,er of Finance, 
the Hon. J. T. W&s, in his Budget speech referred 
to reduct,ions in the rst,es of gift dut,y. He said : 

“ The rates of gift dutv will also be liberally 
adjusted t,hroughout ~the &ire ra,nge of gifts. 

“ In future, where a gift exceeds $500 in value, 
but does not exceed 0,000, duty will be payable 
only on the excess over f500 a,t t,he r&e of 5. per 
cents. 

“Thereafter, duty vill, be levied on the full 
ra~lne of the gift at, gradually increasing rates so 
that a rat,e of 6 per cent,. will be reahed at $2,000, 
9 per cents. a,t #&ooo, 14 per cent,. at f10,000, 20 
per cent,. at $20,000, a,nd a, nmximuln of 25 per 
rent,. at E30,OOO ; but wit,h a reduction in every case 
of t,he gift duty at, 5 per cent. on the first. E500. 

“ The violent increases in rates of duty and the 
sub&n&l marginal balances which are objeotion- 
able features of the present, system will be abolished. 

“ The new rates which are printed 8s Appendix 
‘ B ’ to the Budget * mill apply t,o gifts made on 
or a,fter July 21, 1955. This concession, est,imat,ed 
t,o cost, g200?000 for a frill year, is equivalent t,o n 
20 per cent,. reduction in the t&l gift duties 
coll&ed.” 

While t,he Minister confined his reference t,o gift 
duty 58 relat,ing merely t,o a,n alteration of the scale 
in which that, dut,y is to be assessed on gifts made on 
and &f&r July 21, 1955, he foreshadowed, for enact- 
ment this year, a new Death Duties Act consolidating 
t,he present legislation, as brought, up to d&e with t.he 
abolition of succession dut,y, t,he incept,ion of P, one- 
duty system of dath-duties &x&ion, and the change 
in t,he rates of e&ate and gift duty. 

HISTORY OP GIFT DUTY IN NEW ZEALAND. 

It, may be of interest,, t,herefore, t,o consider the history 
of gift-duty t,axation ; and me acknowledge what 
follows in that regard to Xr. F. R. Maken, Deputy 
Commissioner of Inland Revenue, and his officers. 

Gift dut,y was first introduced into New Zeala,nd by 
the Deceased Persons’ E&&es Duties Act 1881 Amend- 
ment Act, 1885, and was imposed on deeds of gift, as 
defined in the Act,. The rates, which were determined 
by the value of the gift were t,he equivalent of death 
duty rates and ra,ngsd from 24 per cent. of t’he amount 
of the gift in exoess of flO0 to 10 per cent. on gifts 
exceeding Lzo,ooo. 
-- 

The Stamp Act,8 Amendment Act, 1891, repealed and 
re-enacted the deed of eift orovisions of the 1885 Act. 
but did not alter the scgpe 61 rat,es of duty. 

The Stamp Acts Amendment Act, 1895, extended 
the definition of ” deed of gift,,” and also made pro. 
vision that the r&es of duty were t,o be determined, 
not according t,o t,he value of the gift, but according to 
the value of all the real and personal property owned 
by the donor. Rates of duty were not altered. 

The Death Dnt,ies Sot, 1909, repealed the previous 
gift-duty enactments and introduced a, gift duty on 
disposit,ions of property, a,s defined, vhet,her such dis- 
positions were made with or without an instrument in 
writing. The duty was Fi per cent. of the value of the 
gift; but it was not payable where t,he value of t,he gift 
(t,ogether with the value of all other gifts made by the 
donor within six months previously or subsequently 
fo the fame beneficiary) did not exceed %OO. 

The Death Duties Amendment Act, 1911, altered 
the non-liability limit to where t,he vslue of the gift 
(together with the value of all other gifts made by t,he 
donor wit,hin 12 months previously or subsequently fo the 
sanv. DT any other beneficiary) did not exceed gl,OOO. 

The Death Duties Amendment Act, 1920, left the 
non-liability limit at U,OOO and, in place of t,he flat 
rate of 5 per cent., imposed a graduated scale. The 
rates were :- 

Exceeding ~1,000 but not excesding ‘f6,OOd 
Nil 

26,000 ,. ,. ., f10,000 $2 
f10,000 Klyo 

The Death Duties Act, 1921, consolidated the various 
gift-duty ensotments, but did not alter the scale of 
duties. 

Part II of the Finance Act, 1930, ieduced the non- 
liability limit for gifts from El,000 to ELK@. The rate 
for gifts exceeding E500 but not exceeding El,000 w&s 
24 per cent. 

The Finance Act, 1939, which introduced marginal 
balance provisions, increased t,he rates of duty as follows : 

The rates imposed by the Finance Act, 1939, were 
increased by one-third by the War Expenses Act, 1939. 
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The rates imposed by t,he 1939 Act,s vwe furt,her 
incwa,sod bv the Finance Act,. 1940. The scale was :- 

The Finance Act (So. Z), 1942, provided for a rebate 
on gifts which are liable to a gift duty in another 
country, if a reciprocal provision is made by that, country. 
(This reciproca,i arrangement is in operation with the 
Commonwealth of Awtralia hub not t,he separate State.) 
The rebate is one half of the dut,y paid in Xew Zeaia,nd, 
or the obher count’ry, whichever is the lesser. 

The following t,abie compares the rates of gift duty 
payable under the various enactment,s (omitting t,he 
Deceased Persons Estat,es Duties Act 1881 Bmend- 
merit, Act,, 1885, &6 t,he rates under that, Act mere on & 
different, basis from t,he others) :- 

RITES OB GIFT DUTY FROM 1QlO 

Bz&mlia.--In Aust,rsiia, as with de&h duty, there 
are two taxing aut,horities, t,he Commonwealt~h aubhority 
and the St.&e aut,horibies. Ail the authorities impose a 
gift duty in one form or another. In home cases, it is 
under the name, gift, duty : but,, in other instances, 
it is st,yied a stamp duty. However_ in all cases, they 
are in fact gift duties as t,hey nre taxes on voluntary 
transactions. 

The Common~wcalth imposes a gift dut,y. This duty 
was firbt imposed by the Commonne&h Gift Duty 
riot, 1941, and the statute bears a st,riking sembla~nce 
to the gift,.dut,y provisions applicable in iYew Zealand. 

The rates of gift dut,y vary from 3 per cent,. where t,he 
gift exceeds B,OOO, t,o 27.9 per cent,. where t,he gift 
exceeds ~500,000. 

Victoria imposes a duuty on sett~iements and deeds of 
gifts under its &amp Duties Act. 

The rates vary from 1 per cent., where t,he valne of 
the gift, does not exceed $1,000, to 5 per cent. where 
the value exceeds flOO,OGQ. 

Xea, South Hales.-In this State, a, duty is imposed 
by the St,amp Duties 14ct on conveyances made without 
consideration in money or money’s wort,h. The rates 
are t,he *ame aa t,he death-duty rates applicable in that 
State. The rate varies from 3 per cent., where t,he 
value of the gift does not exceed 0,000, t,o 27 per cent,. 
where t’ix value exceeds ~1OO:OQO. 

@eensZand.-A gift duty is imposed by the Gift Duty 
Act, 1926. The rate varies from 3 per cwt., where 
the value of the gift exceeds $1,000 to 20 per cents. 
where the value exceeds E63,OOO. 
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Sorthem Terrilor~.-This State imposes a gift duty 
t,he rates of which are t,he same a~ those for the 8ucces. 
sion duty applying in t,hat State. The ‘rate is thns 
dependent, on t,he r&e of the gift, and t,he riegrw ot 
relationship. 

South, Azcstdiu, Il’e&m Awtrallu, and Z’uamcmirc 
all have duties on voluntary tr&nsactions ; but, in each 
owe, the duty is lit,& more tha,n & conveyance dut,y. 
Hoverer, it, mwt not be overlooked that in t,hese States, 
and in a,il ot,her States in the Commonwealth, the 
Commonwealbh gift duty applies; as well a8 t,he duty 
imposed by the State. 

POSITION IN T”E UwmD K1xcDonI. 

The United Kingdom does not, have a gift, duty, or 
any duty corresponding to a gift duty. However, pro- 
vision is made in the Death Duties Act, of that country 
that all gift,s made within fire yews of t,he date of 
death form part df the dutiable estate of n deceased 
person, 

R,EBATE WTHE~: GIFT DUTY IS PAID ,s Nww Z:sa~axn 
AX” IN AXY COUNTRY “UTSIDE SEW ZEAIAXD. 

It, is provided in the Finance Bet (No. 2), IQ*2 (N.Z.), 
that,, if a gift is subject to gift, duty in New Zealand 
and in any connt,ry outside New Ze&nd, a rebate is 
allowed of one-half of the anaunt. paid in New Zea,iand 
or one-half of the nmonut~ paid in that country, which. 
ever is t,he lesser amount, provided t,hat, count,ry ma,kes 
a similar provision. 

The Commonnealth of Australia is t,ho only country 
that comes wit,hin the provisions of t,he rebate. The 
duties paid to t,he St&e Authorit.& do not qualify. 

Aivo~ar.~~s IN TIIE PRESENT SYSTFIM. 

The present scale of gift dut,y as fixed by s. 28 of t,he 
Finance Act,, iQ40, ia a,s follows :- 

This scale result,8 in a donor of gl,lOO pa,ying duty at, 
9 per cent,., while a donor of El.000 pays at the rate of 
5 per cent. only. Likewise & donor of s5,500 pays at 
t,he rate of 15 per cent., while a donor of 615,000 pays 
at the rate of 9 per cent. Then, again? a, donor of ~10,000 
pays a duty of El,500 while, in contrast,, a donor of 
E10.500 pays B,OOO duty. Similarly, a donor who has 
made a gift of $20,000, mvolving duty of ti,OOO, would 
have to pay a further sl,OOO in duty if he made an 
additiona, gift, of fl ,000 within the year. 

These illustrations of the result of violent changes in 
the scale, and the problem of mnrgina,l balances which 
accompanies those ohatges, are a powerful argument 
in favom of review and unprovement, of t,he rat,es. 

THE NEW SCALE OF DUTIES. 

The new scale generally embodies the ideas in t,he 
scale recommended for est’ste-duty purposes. It dis- 
poses of the problem of margins akogether, snd doe8 
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away ,wit,h the steep jump in the rate at, any point;. 
It will enable a donor to make a gift wit,hout undue 

Act’, IQ@9 ; a,nd t,he quest~ion was reduced to thi- 

manipulntion. in order to keep the value within any 
namel~~, whethw t.hat meant a charit,able tirosl which 

particular duty bracket.. It will thus encoumge donors 
is managed or cont~zollcd in New Zealand, or a charitable 

to make gift,s wit,h”nt, nndue thought t,o the resnkincr 
trust which irs for t:he benefit of persons vit,hin New 
Zeala~nd. 

duty liabiiity. 
On the ot,her hand, it, is necessary for t,he scale to 

bear a reasonable relationship to the prospective lia. 
bility of t,he donor for death duty. Experience in. 
dicates clearly that gifts we xlot aotuitted so muoh by 
the desire of the parent to provide for his family, as by 
t,he desire and intention of avoiding the later payment 
of a higher rat,e of duty. 

The scale adopted by t,he Minister ofFinance, and now 
in operat~ion, preserves this balance aa far as it is possible 
t’” do 80. 

-4s was ssid in Inland Reuenue Comm.issiowr~ v. 
Duke of W&minster, [I9361 B.C. I, 19, “ the taxpayer 
may select, a, form of gift that does rlot attract, dut,y”. 
Under the new scale of gift: duties, to make it, worth- 
while for a donor t,o make R gift,, he would need to be 
prospectively liable for a greater amount of duty. The 
following table showa, in t,he first column, the amount, 
of the~ift, a,nd in the second, the level of wealth at 
which it becomes well worthwhile. 

Aot, 1923, provides that no gift, duty is payable in 
respect of the creation of an!- c,haritable trust, in New 
Zealand, or t,he gift, of any property in aid “f any such 
charitable trust. The words “ any oharit,able trust, 
in New Zealand,” when they a,ppeared in s. 43 of the 
Death Dut,ies Act, 1909, vhieh va,ci repealed and re- 
enacted 5s 8. 2 (1) (a) of the now current st,atut,e, mere 
interpreted RS applying to trusts for t’he benefit of 
persons in New Zdand : Gdand v. Bfinister of Stamp 
Iltcties, (IQIO] K.Z.L.R. i92, 798, where Hosking, J., 
applied the princi,ple inrolved in the decision of the 
Court of Appal in I,?& ve Bdwns, (1905) 25 N.Z.L.R,. 
302 ; is G.L.R. 46 (where the relevant words in the 
statute wre “ prop&y roluntarily conveyed, devised, 
bequeathed, 01’ t~ransferred to trustees for the benefit 
of the public “), The principle was t,hnt the excmp- 
tion from gift dut’y a.pplied “111~ wh’hpro the ult,imat,e 
objects of t.he charit,y n-we wholly or snlxtantially 
mthin New Zeadand, a8 t,hc property so given would 
benefit, the people of Xex Ze&nd by serving to light,en 
their t,axation for euch charitable purposes as were 
supportecl b:- the public, rerenue~a. In “ther words> 
the Court of Appeal held that’ thr rationale of the 
exemption was the quid pro quo which New Zealand 
thus obt,ainod. 

In G&and’s ewe; the gift VYHS nude by B donor 
resident in New Zealand in fa\rour of t,rust,ees resident 
in Xev Zealand for what w&a desoribed as the foreign 
mission work of the Met,hodist: Church of Nexl- Zealand. 
In that case, the Court did not have tom deal wit,h an 
exempt,ing enactment which did~ not mention Ne,w 
Zealand; or which left the territorial limit of the exemp- 
tion quite “pen, aa in In ‘re Adarrm, for the expression 
under consideration vas “any charitable t,rust in 
New Zealand”, as used in s.~43 of the Deat,h Duties 

Xotwithstnnding the differaxe bet,ween Guurla:&‘s case 
and In. re Adam, (1905) 26 Y.Z.L.R. 302 ; S G.L.R. 46, 
it w&s held that the mtionale of t’he de&i”” in tbo latter 
case served to d&ermine the qucstionl and that the 
latter of the two akornative mea,nings must be adopted. 
The rat,ionalc of the decision in 17% w &d&was wa,s st,ated 
by Hosking, J., to be as follow : 

a quid pro quo, materierially speaking, would exist, if the 
benefit, of t,he gift were to accrue in New Zealand, be- 
came the objects of t,he gift,s which t,he t,hen legi&t,ion 
exempted were of such a nature that the gifts would 
light,en the financial burdens of the t,hen Colonel. Xr. 
Just,& Hosking did not. t,hink the rationale of the exemp- 
tion was to be confined to gifts the objects of xvhicb 
would relieve &&ion. AS the legi&tion t,hen st,ood, 
and having regard to the purpose of tbc gift in In re 
ddrcms, t,here was no occasion to consider any other 

&d ~0 quo in that case. In 1x re VVilsoa, (190X) 28 
N.Z.L.R. 50; 11 G.L.R. 122, aff. on “pp. szrb mm. 
Cornm~i~sio?ter of stm7p 1’. XcDouaZ, (ibid., 373 ; 504), 
where the gift mas ~II aid of the so&l work of the 
Salvation Army jn New Zealand, the Court, of 4ppeal 
held ihe gift t,o be exempts, although it was not very 
evident: to what, cxtent, that, sucP&l work served tb 
lighten t,he finaucizd burdens of New Zealand ; but, 
a8 the Court considered the funds comprised in the gift 
had subst,antiallg to be spent in t,he Dominion, it may be 
said t,hat, materially speaking, a quid pro quo was 
rendered by the gift. 

The x%w taken by Hosking, J., as to the waning 
of t,he words “in New Zeala,nd ” was, he said, con- 
firmed by the pointed inswt,ion of t,hc words “ in New 
Zealand ” in 8. 43 of the Death Duties Act, 1909, pased 
;Ift,er In re Adnms, (1905) 25 N.%.I&. 302 : 8 G.L.R. 
46, IV~Y decided. The w”rds “ in New Zealand ” 
were ret,ained in s. 43 of the Death Duties Bet, 1921,> 
passed aft,er Gu&md;s case had been decided, and also 
retained when that %&ion wa8 repealed a,nd replaced 
by s. 2 (1) (a) of the Death Duties Amendment, Act, 
lYz3, now ourrently in force. 

TVhera> therefore, t,here is a, gift, t” a, chnrit,nble t,rust, 
the queht~ion must abrnys arise under t,lrn existing law 
as t,” whether it, is ” a cha,ritable t,ruxt in New Zealand”. 
As Sir Michael Myers, C.J., said in #‘e&on rind Gunr&n 
Tnut and IZzecutors Co. of flew Zenlmd, Ltd. v. Cmn- 
missioner ofSt<mp ~Dulies, [I9451 N.Z.L.R. 1921 197,l. 1 ; 
119451 G.L.R. 72, 73, “ t,he crucial t,est, is whether the 
bust property must be applied to objects in New 
Ze&nrl ” ; and t,his test vas approved by t,he Court, 
of Appeal on appwal from the judgment of the learned 
Chief Justice, ibid., 316. 317: I. 35 ; 242, 244. 

Asthela~~stoodwh~n Inw Adrcms, (190.5) 26 N.Z.L.R. 
302 ; 8 G.L.R,. 46, was deci~ded, the burden of duty on 
gifts inter B&Y ultimately fell on the persons taking the 
property, unless the donor otherwise provided. E&ate 



duty in respect, of the whole estate was primarily payable 
ox?t, of the decea,sed’s e&a@ but was ult,inmtely to be 
apportioned amongst and borne hy the benef&uies 
aooording to their several interests : see s. 12 of t,he 
Deceased Persons’ IMate Duties Act, 1881. In the ca8e 
of instruments of gift, liabilit~y for payment of t’he duty 
w&s primarily cast, on t,he donor with t,he right’ td recover 
from the dome, the property also being charged v&h 
t,he duty : see 8. 6 (2) of the Stamp Acts Amendment 
Act, lS95. The euempt~ions under considerstion by 
t,he Court in In re Mans were, therefore, exemptions 
operating in favour of those benefiting from the gift,, 
and t,he qzlid pro guo principle was dir&ly in point, 
a,s applied t,o them. This, hornever, is not the position 
in respect of gift, dnt,y under the present gift-duty 
legislation, for, nndor 8. 50 of the Death Duties Act, 
1921, gift, duty con&&z a, debt due and payable to 
the Crown by t,he donor. The liability for Its pty- 
mat, is thus cast, on him, and he is bound to indemnify 
t,he donee against any charge for it 011 the pr:operty : 
see s. 51 (2). Consequent~lyz under the existjng law, 
the exempt,ion in fa,rour of gifts inter vices to charitable 
objects “in New Zealand ” operates in favour of the 
donor, tlrough ho does not give, materially, a,nyqwirl pro 
quo for the exemption in any shape or form. 

The net result of the present legislation ia t.o curb the 
generous impulses of a prospective donor of gifts to 
worthy--though tcchnioally not “ in New Zealand “- 
chantxs, which immediately render the donor liable 
for gift dlxt:y on them. 

The imposit~ion of gift duty on gifts tu charities out- 
side New Zenland has been relaxed by t,he Legislature 
on a number of occasions, for example, in respect, of 
priva,te donations t,o the Food R,elief Funds of Great, 
Britain (Finance Act,, 1951, s. Ii); to the Unit,ed Nations 
a,ppea,l for the relief of distressed children (cf. Finance 
Act, (No. 2), 1952, 8. 5), and to flood relief funds in the 
United Kingdom and the Netherlands (Finance Act, 
1953, s. 6). But, as rye observed in our la,& isane in 
a,nothar connection, it would bo u bold statement to 
say that those charitable obj&s were more worthy of 
support than, say, the R,ed Cross or the New Zealand 
Lepers’ Trust Board, ahich, by the “crucial test” 
set out in Weston’s case, have charitable ohjectv not 
“ in New Zealad,” so t,hat gift,s infer &va to &her of 
t,hem attract, gift, duty for which tho donors are liable. 

The Mini&z of Finance, in his Budget,, did not fore. 
shadow any ohange in the statutory provisions relating 
t,o gift, duty, and confined himself t,o the adjustment of 
the rates of such dut,y ; but;, as a, consolidat,ion of t,he 
Death Duties legislation is m prospect, for enact~ment 
in the present Sessialt, t,he time is opportune for the 
removnl of anomalies m t,he present, system of collecting 
n~,tch duty. 

We shall welcome any suggestions from the practising 
profession as to impro%ments which they considrt 
should be made in the present gift-dut,y legislation. 
In the mealtime, me put forward some suggestions 
which t,he Minister of Finance, with his pract,ical ex. 
perience of estate and gift,-duty nmtteru, will, we t,hink, 
eppreciate. 

With t,he new abolition of swcession duty on the 
value of a, devise or bequest of property to a, charitable 
trust which, wholly or partially, benefits oh&table 
objects out&de New Ze&md, a testator’s estate will 
not any longer be liable for payment of what &mow&d 

to a post-nzortem gift duty on the v&e of such a devise 
or bequest,. The basis of the rationale of the Court of 
Appeal’s judgment, in In re Adnvw, 88 extended in 
&&nd’s ease, has gone, with the abolition of succwsion 
duty in respect, t,o duty on gift,s to charities having 
object,s outside of New Zeala,nd ; as such ration& is 
abrogated by the disappea~ranoe of t,he differ&i&on 
between the two classes of charities. in respect of succes- 
sion duty. If, therefore, the present 8. 2 (1) (a) of the 
Dath Duties Amendment Act’, 1923, were left un- 
repealed (or were re-enacted in the proposed Death 
Duties Act this year)! the living donor of a gift to a 
charity such as t,he Red Cross or the Kew Zealand 
Lepers’ Trust Board-which operate solely in iYew 
Zealand, but, benefit, objects outside New Zealand- 
is penalized and his estate is pm ta&o reduced, to an 
extent to which his &ate, after his death, in respect of 
a bequest of t,he same nature, will not, be subject to 
succession duty under t,he new legislation. 

It is suggested, t,herefore, that) t,he distinction be- 
tween a gift to ” a charitable t,rust in New Ze&nd ” 
and a gift to u charity which is not rest,ricted to objects 
in New Zealad should be abolished, 80 that the effect 
of the removal of succession duty in respect, of devises 
or bequest,8 t,o the lat,ter class of charit,ies will be re- 
flected in the ca8e of gift,s inter t&s, vith t,he result 
that,, as regards both succession duty and gift duty, 
all charities will be on the ame footing. 

Section 53 of the Death Duties Act, 1921, requires, 
as a ma,tter of administ,ration, that a return must be 
made to t,he Commissioner of T&nd Revenue in respect, 
of every gift, where the amount involved is f300 or 
upwards Gifts up to $500 were exempt,, but that exemp- 
tiom disappeared if a gift exceeded f500. 

As, in t,erms of the Minister of Finance’s proposals, 
the flat exemption of f500 is to be retained, irrespective 
of the value of the gift, it would simplify administrat,ion 
of the gift-duty provisions if s. 53 were amended to 
provide that a gift return would be required only mhere 
the gift (alone or combined wit,h any other dut,iahle 
gift in the preceding tvelre months) exceeds $500. 

The Commissioner may take the view t,hat t,he r&urn, 
even in the case of a, $309 gift,, is useful t,o enable him 
to check easily and speedily n subsequent gift for the 
purposes of aggregation: but, if that be 80, gifts of 
(say) E250 or a,ny gifts nmler $300, which we exempt, 
initially, could still be used for that, purpose, but 
they are not,, of coume, disclosed t,o the Commissioner 
a,t the time they are made--that is, under t,he existing 
1a.w which requires disclosure only at f300 or more. 

Administrat~ively, it seems, t,herefore, that if the 
gift,-duty declarat,ion were recast, in suffioiently wide 
terms t’o make the donor disclose all gifts made within 
the previous t,welve months, there is no sound reason 
for ret,aining t,his provision in respect of a gift st,atoment 
xvhere the gift it evidences can never alone attract 
any duty. 

An ancillary matter is the caise of Dhe new valuation 
required where a gift of realty is made. It somet.imes 
happens that & gift is made of a share (say, one-fifth 
or one-t,welfth interest) in a particulitr real property. 
At’ present, a v&&ion of t,he whole of t,he property 
must be obt,ained, and the higher valuat,ion fee is charged 
for it. It would encourage donors of such undivided 
shares of realty, if the v&.&ion fee ware md on 
the share which is t,he subject of the gift, and note on the 
t’ot’al value of the property. 
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ARMSTROM & SPRIWGHALL LTD. 
Branches and Agents throughout New Zealand 

ADDING MACHINES * ACCOUNTING MACHINES . ADDRESSOGRAPH MACHINES 
. CALCULAYlNG MACHINES * DUPLICATORS AND SUPPLIES * FILING 
SYSTEMS - POSTAL FKANKING MACHINES * STEEL OFFICE FURNITURE - TIME 

RECORDERS * TYPEWRITERS AND SUPPLIES 

Wellinglon, Awklnnd, Christchurch, Dunedin, Whongorei, Hamilton, New Plymouth, Wanganui, 
Palm~rrton North, Mosterton, Nelson, Timartl, Invercargill, Suva. 
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TOTAL ASSETS 
APPROX. tl MILLION 

THE NATIONAL BANK INDUSTRY and TRADE R*pre*entrti”e. 
OF NEW ZEALAND LIMITED 

Estn biished- I 8 7 2 

f 07” WELLINGTON DIOCESAN 

LEGAL PRINTING SOCIAL SERVICE BOARD 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

Churah 01 England Men’s S&sty--Hospital Visitatton 

“ Flglng Angel ” Missions to Seamen, Wellington 

Girls Friendly Society Hostel, Wellington 
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INSANITY AS A DEFENCE TO CRIME. 

The McNaghten Rules : A Plea for Their Retention. 

H,v P. P. LYNOH, M.D., LL.D.; F.R.A.C.P 

My attention has been called to an a-tiole in t,his 
JOURSAL, ante, p, 140, in which a plea ha been made 
for a revision of t,he XcNaghten Rules, presumably to 
bring thenl into line with mndern developments rind 
a~dvances in psychiatry and criminology. The mrit,er 
expressed the view that psychintri& bar% always been 
dis&isfied with t,he Rules, which. they maint,ain, are 
unscientific a,nd built, upon a, misepprehension a8 to the 
true nat,ure o’ me&al disease, a,nd which, for t,hese 
reasons, cm to-da\; hopelessly out of date. The author 
continued his cntmism by saying that, in 1843, psy 
chology hardly existed, psycho-analysis w&s not born, 
and psychiatry ra,s in a cmde state. Since thnt dav, 
he said, these sciences have made R development, t,hat “is 
lit,& short of anmeing and have revealed a great, deal 
t,hat, was previously ousuapected in the undercurrenti; 
t,hat c”ndit,i”n human behnviour. 

This may be all porf&ly true ; but it is also true 
bhat, just, a in 1X23. the complexities of the human 
mind and the uncertainties of human behaviour still 
renmin matters for wonderment,. Notwithst,anding t,he 
adva,nces tha,t have been made in t,eohniques in regard 
to the diagnosis a,nd treatment of mental disorder, 
it is still true that no general agreed definit~ion of in- 
sanit,y hns been arrived at. Consequently, when 
attempt,8 are m&de t,” formulate criteria upon which a 
scientific assessment, of the ment,al &ate of any person 
cain be determined, t,he old difficult,y arises again-a 
difficulty increased rat,her than diminished by t,he very 
complexity of life at t,he present t,ime. 

I think, a,t this stage, I ma,y make a criti,cism of the 
author for an error into which he has fallen for failing 
t,” follow references t,o their sources. McKaghten was 
not the vi&n, but was t,he perpetrator, of the orime 
over which such a, furore arose in 1843. 

The St,raffen cae, by res~on of its bizarre and extra- 
ordinary ingredient,s, excited a groat, deal of public 
interest; ,znd t,he author of the article referred to t,he 
correspondence in Tlie Times which followed t,he trial 
snd the appeel. He referred also to the letter written 
to that newspaper by the President of the Royal College 
of Physicians, which I hare before me BS I write. 

In the St,raffen case, t,he remarks that were made by 
Mr. J&ice Oliver over “ t,rying a babe in arms ” mere 
made at the first t,rial, when Straffen, on the test,im”ny 
of expert,3 in psychia,t.ry. was found unfit, to plead hy 
remon of men&l defect and wa,s committed t,” Broad. 
moor Hospit,al. There he remained as a patient, unt,il 
his escape about, it yen lat,er. I think this fact is 
sufficient,ly important, to have been given more stress 
t,han t,he author of t,he wtiole gave it, 

The expert evidence which was given in the first trial 
was by those who were in a position to profit by the very 
advances in psychology and psychiatry which t,he 
author has made so mo(.h of. The author of t,he article 
has selected t,his case fur R purpose, viz., t,o show tha,t 
the Straffen case strikingly illustra~tes the inadequacy 
of the MoNaghten Rules. 
of the kind. 

In my view it does nothing 

I have no doubt, t,hat the President, of the Royal 
College of Physicizms, Sir R,ussell Brain, would cont,end 
that no more competent body could be found to de- 
termine the ment,al state of n person than R medical 
panel or properl,y-t~rained medical officers. At t,he 
same time, it must not he lost, sight of-a,nd cannot, 
be to” strongly emphasized-that a jury is t,he only 
tribmml in t,his country which can find a8 a fact, whether 
a person is insane or not. In coming t,o t,hat con- 
elusion it has, a,s in other cases, a,11 the advantages of 
such professional evidence as is submitted to it,. I” 
this way the jury will, from the special knowledge of 
the medical experte who give testimony before it, be 
able, as it were, to take advantage of the remarkable 
advances in psychiatry and psychology and knowledge 
of beha,viour t,” which the author of t,he art,icle has 
referred. 

I am bound t,o say t’hat, in t,his connection, the public 
and legal profession rat,e these advances a good deal 
higher than do my own colleagues. When the Sbraffen 
case is judged on t,his baais it will be seen that, the in- 
adequacy lies not 6” much in the Rules t,hemnelves, 
but in the wide diversity of opinion ai8 expressed by 
different medical officers, and, indeed, a,s expressed by 
t,he same medical officer on virtually the same fact,s 
at different times. 

This point is such a,n important one that, I t,hink it is 
worthwhile in brief out,line indicating the main features 
of t,he two trials of Straffen. 

When Straffen w&8 first an-est,ed and charged with the 
murder of the two children, Cicely Batst,“ne and Brenda 
Goddard, he wxs t’ried a,t t,he Tam&on Assizes. Evidence 
was called from medical men a,nd submitted to 8. jury. 
On t,he st,rengt,h of Straffen’s previous medical history, 
and on the evidence 88 to the mental st,ate of the prisoner 
at, the t,ime of the trial, the Judge told the jury t,hat if 
they believed the evidence of the doctors t,hey would 
find that putting Straffen on his trial was like t,rying 
a child. Straffen was found unfit to plead and was 
committ,ed to & men&l institution. The institution 
bo which he ma8 committed had formerly been a prison 
for the criminal insnne, but it, is now a hospit,al and is 
no longer regarded as & prison. Straffen wa8, in fact,, 
for over a year & pat,ient in that institution and made 
himself useful as a, porter in the infirmary. During 
the months tha,t he had this job, he was able to make 
reconnaissaxe of the various means of escape which the 
institution offered him. It may very well be that,, as it 
was regwded ns a hospital, the meana of preventing 
escapes would be no more exact,ing then, say, in a, 
mental hospital. I think it was thie aspeot of t,he mat,ter 
thnt created the greatest public uneasiness in England, 
and nhioh led t,o & good deal of agitated comment in the 
newupapern about the ease with which the escape was 
effected, and the terrible consequences which followed. 
Nevertheleaa, he did escape, and, within an hour, he had 
stmngled a third child in much the same circumstances 
a~ t,he two previous crimes. On the crime being detected, 
he was int,erviewed at the hospital t,” which he had 
been ret,nrned by Police officers. He r&her skilfully 
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evaded their quest~ions and aaid that by r&son of hi8 
former delinquency, the Police were “ganging up on 
him,” bnt, he finally a,dmit~ted t,he crime. He OURS then 
cha,rged vith the murder: and: on modioal ndvicc 
being sought, from t,hhe doctors who had ewe of him, 
they felt that they were in a. position now t,o say that 
not only was St&fen fit to plead, but,, n-hen he was put 
on his t,ria,l, there was no evidence that t,hey could 
find which could be taken to mean that at, the time he 
oommit’ted the third murder bhnt he vas inwoe within 
the terms of the McSaghten Rules. 

It, may be t,hat onlookers at t,he t,rial snd members 
of t,he public genemlly felt t,hat there wa,s surely a grarr 
anoma,ly in that, at one part:ioulu time, a young man 
of little more than twenty should be found so seriously 
a,ffeot.ed by mental disease 58 to be unfit, t,o plea,d at, his 
trial, and that,, in a,nother year, the wne or virtually 
t,he same body of medical opinion now held an entirely 
contrary view. The circumst,anoes here surely suggest 
that if there was any obscurity it was not, on t,he part, 
of those vu-ho stated the law or those who administered 
it. It, w&s rat,her on t,he part of those who had all t,he 
advant,ages of wcent, advances in psychiat,rio medicine 
md in disorders of beha,viour. 

The truth of the ma&r is that the ingredivnt,s of 
ment~al disorder are not capable of any precise and 
scientific definition of a, sort which the public tend to 
believe that, modern psychia,trio pra,ct,ioe offem. It seems 
to me t,hat the Straffen case did not so much rereal the in- 
adequacy of theMoNaghtenR,ules, as it did the incomplete 
state of medicA knowledge and the inherent difficulties 
of t,he wbjeot,. 

The leading article in TAe Tin&x rather criticized 
the t,rial Judge for the terms in which he defined the 
three points needed to &ablish a defenee to insanity. 
The Tinw comment,ed thnt the clarity of his explann- 
tion did not cont,ent those laymen who asked why, if 
Straffen vu fit only for Broadmoor la,& yew, this year 
he could be condemned to ha,ng. The a,nsrver is tha,t~, 

The Function of Legal Philosophy.-Though there are 
no doubt msny permissible ways of defining the fimc. 
tion of legal philosophy: I think t,he most, useful is that, 
which conceives of it aa a,ttempt,ing t,o give a profitable 
and satiyying dire&ion t:o the application of human 
energies m t,he law. Viewed in t,hia light, t,he t,ask of 
the legal philosopher is to decide how he a,nd hi8 fellow 
lawyers nluy best spend t,heir professional lives. In 
keeping wit,h this pragmatic conception, we nmy test, t,tle 
reality of any particular controversy of lega, philosophy 
by asking : Would the adopt,ion of the one view or the 
ot,her affect t,he xray in which t,he Judge, the law?;er, t,he 
law teacher, or the law 8tudwxt,, spends his wxkmg da,y 1 
Tested by this criterion, some of the in4uea about which 
jurists hilve violently disput,ed reveal t~hemsetves a,8 
lacking in any real significance for human affailx, 011 
the &her hand, t,ested by t’he same st,andard, questions 
which at first glance teem sterile and verbal may gain a 
new realit,y. Thii is perhaps the case with the most 
abstruse-seeming of all jurisprudent,ial dispnt,es-those 
which relate t,o t,hc proper definition of Ian. Consider, 
for example, the choice presented by two wch conflict. 
ing concept.ions of lam as that which defines it as the be. 
h&our patterns of,Judges and t,hrtt which defines it as 
retuon applied t,o human relations. This choice m&y 

while medical knowledge and art, is unoert~ain, the law 
requires &at w&in Rules be complied rrit,l-R,ulos 
which.-I, would aga,in cmpha.size-are there for the 
guidance of juries. If there is a certain rigid precision 
in the sotual terms of t.he McNa,ghten Rules, t,he exper- 
ience of those who ha,ve seen t,hem in operation is un- 
~nimous that, an.y loaslening of their requirements would 
he fraught wit,h great danger. 

There has been B suggestion ma,de in recent, month8 
and emanating from the ‘United St,at,es that a different 
riev of insamty may be t,aken and that the following 
issues should be pot to the jury : - 

(i) Whether t,he aoouscd wias suffering from B dis- 
eased or defective mental condition when he 
commit,t,ed the crime ; and 

(ii) Whet&r tho crime was t,he product, of such ab- 
nornmlit~y. 

If the answer t,o both questions is in the a,ffirmative, 
a. defenoe of insa,nitg is made out,. 

In view of t,he diffiouky of defining snch term8 a,s 
” disease “. “ defect “, and “ product “, t,his test would 
be clearly very difficult to apply. Indeed, it, may be 
held on refleotion that these two rules may be more dif- 
ficult lo sat,isfy t,han the mwh-discussed and much-rrit- 
icized McNil,vhten R,oles. 

In (1952) 214 Lcw Tdmes, 150, 8 rontribut.ed zwt.iole 
deals with grea,t skill with the problem under discnsaion. 
Two points in this article, in my view, sta,nd out as going 
t;o the heart, of the mrrtter. One is that. it, cannot, he too 
strongly empha,sized that, 5 jury in t,he only tribuml 
which can find as a fact, whether & person is sane or in- 
sane. Secondly, t,hnt the issne of a prisoner’s sanity is 
best left in t,he hand8 of t,he jury, guided on law by t,he 
t,rial Judge. 

The introduct,ion of controversial element,s such as 
partial responsibility and uncontrollable impulfie would 
greatly comp1icat.e the operat>ion of the :Roles. In t.he 
long run, it, would do more harm t,han good. 

seem at first, to present only an issue of linguistic pro- 
perties, about which no one should become unduly ex. 
cited Yet if in these definitions the word ” law ” 
means t,he life-work of t,he lrtwyer, it is apparent that 
somet,hing more vit,sl thnn a verbal dispute hinges on 
the choice between them. Surely the man who conceives 
his task as that of reducing the relations of men to a 
reasoned harmony will be a different, kind of lawyer 
from one n-ho regxds his task ai that of charting the 
behaviour sequences of certain elderly St&e officials. 
And if the lawyer fihnpes hinself by his conception of the 
law, so also, t,o the oxt,ent of his influence, does he in turn 
shape the societ’y in which he lives. When this much 
may be at stake we csnnot dismiss a dispute concerning 
the proper definition of law as 5 mere logomschy. To 
do 80 would be to commit almost, as st,upid an error a8 
t.ha,t of denying t,he realit,y of a, war because the slogan& 
under which it 1~~s fought were logically meaningless, 
OP did not present n clear-cut, issne bet,ween the oontend- 
ing forces. If definitions of law axe mere words, they 
are words which may significzmtly direct, the application 
of human energiea, and t,o t,he extent tha,t they do thiR 
they cannot be ignored in a, legal philosophy which is 
concerned with realit,iefi. (Len. L. Fuller, The Law in 
Quest, of Itself (1040) pp. 4.5,) 
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A DISTINGUISHED AMERICAN LAWYER. 
Visit of Dr. R. G. Storey, former Bar Association President. 

One of t,he leading lawyers of tho I-nited States, Dr. 
Rohert~ G. Storey> of D&u, Texas, and his wife recent,ly 
pa,id & short visit to the Dominion on his way to Pakist,an 
to assist, in wt,t,ing up a, new legal and judicial nyaystem 
there. 

Dr. St~orey was ELII American counsel at the Nurem- 
burg trials, and, more recent,ly: R member of the 12.man 
Hoover Committee set up to iwestiga,te the composi- 
tion of t,he Americau Federal Gorernmcnt. 

Dr. Storey is making a. t,onr of t,he “ friendly free 
na,t~ions of the world ” who have requested assist,snce in 
remodelling their lega, and judicial systems. so fa,r, 
on his present tour, he has visited Korea,, Ja,pan, For. 
moss, and the Philippines for this work. It is hi8 t,lrird 
aimilsr trip. 

In Australia,, Dr. Storey vu the guest of t,he Law 
Council of Aast,ralia at its biennial meeting at Brisbane 
on July 18. He was to spend four days in Melbourne 
for discussions wit,h lawyers and Judges t,here. 

His present tour is being made wit,h the assistance of 
t,he State Depart’ment but Dr. Storey does not rewire 
a, snlary from the American Government,. 

From Pakiatan, ho snd his wife will travel t,” Beirut, 
~Ist,anbul, Rome, and Paris, before ret,urning to Ken 
York by the end of August. He said he would spend 
some days in Leba,n”n, where he would examine t,he 
result~s of work he did t,here on a previous tour. 

Dr. R. G. St~orey was educated nt the 1Jniversit,y of 
Texas and t,he Sout’hern Methodist I?niversity, where he 
t.ook his Art,8 degree. He receiver1 Doctorates in Law 
from the Texas Christian University, 1947 ; Lava1 Uni- 
versit,y, 1953 ; and Drake Vniveraity, 1954. He is n 
senior partner in the firm of St”rey> Armstrong, and 
Steger, of D&w, Texas; in which the txo S”~S a,re a,t- 
t~orneys and partners. He is the Dean of Soahern 
Met,hodist University Law School, and t,he President of 
t,he S”nthwest,ern Legal Foundation. 

Dr. Rtorey has had a, distinguished career in pnblio 
nffnim, he x1-a Ass&ant, Att”rney.Goneral of Texas for 
Criminal Appeals, 1921-1923 ; Member of the National 
Executive Committee of the American Legion, 1921 to 
1922 ; &gent, of t’he University of Texas, 19%1930 ; 
Governor of the Kiwanis Cluba, Texas-Oklahoma Dis. 
t,rict,, 1931 ; Pixaident of the Pa,& Bawd, Cit,y of Dalla,s, 
1938-1941 ; Executive Trial Counsel for t,he Coited 
St,ates at the Nuremberg Tria,l of the Major Axin \$?a~ 
Criminals, 1945.1946 ; and since 1,953, he has been a, 
member of the Commission to Reorganize the Execntive 
Branch of t,he Unit,ed Sbates Government (Hoover Corn. 
mission). 

H:is Bw Association Activities include t,he following : 
President of t,he Dallas Bar Assooi,ztion, 1934 : President 
of the State Bar of Texa,n, 1948.1949 ; and President of 
the Americm Bar Association, 1952.1953 ; Since 1954, 
he hes been President of the Inter-American Bar Aas”. 
President of the Dallas Bar Associat,ion, 1934 : President, 
of the St.&e Bar of Texas, 1948-1949 ; and President of 
the American Bar Association, 195?-1953. Since 19041 
he has been President of the Inter-American Bar Asso. 

oiation : since 1049, n Member of the Council of the 
Survey of bhe Legal Profession: and, since 1952, a 
Member of the Council .“f the Tnternational Bar Asso- 
ciation. He is an Honorary Member of the Canadian, 
Peruvian, Mexican, Cuban, Korean, and various State 
Bar Asnocint,ious. 

He was a 2nd Lieutenant in the Heavv Artillery in 
World Wa,rI, ad Colonel of tile Air Corps in World ‘war 
II. His decorations include the Bronze S&r for Work 
in War Crimes in Bulgaria ; Legion of Merit for Combat 
Intelligence Service in t,he Xediterranan Thea,tre of 
Operat,ions ; V.S. Sledal of Freedom, and French 
Legion of Ronour for Services in Trial of Ma,jor Axis 
War Criminds, Nuremberg. 

Sn Auckland sad in Christchurch, Dr. Storey was the 
gmst of the local Law tSooiet~y. While in Wellingt,on, 
he was entert,ained at, luncheon by the New Zealand Law 
Society, and at, an aft,ernoon gat,hering by the Welling- 
ton and New Zeeland Law Societies. He also visited 
t’he Law School of Victoria, University College, where his 
genial and friendly approach soon ma,de him very popu- 
lar with the students. 

In an int,erviel7. wit,h B represent,ative of this JOURNAL, 
Dr. Storey said that the American Bar had ralized t,hat, 
although t.he United States was spending billions of 
dollars in rehabilit,at,i”n of backward wea and giving 
technical advice in agrioult~mal industry a,nd public 
health, nothing effective had been done to encourage 
friendly free nations t,o develop the Anglo-American at- 
titude t,owards an independent, judiciary and legal pro- 
fession. He point,ed out that,, when t,he Communist,8 
“xwrran n country, they first, captured t,he prominent 
lawyers. It, was importa,nt., if democrrtcy is to survive 
in these a,reas, that t,hey understand the need for x 
Bench and Ba,r which ca,n function independently of the 
Government of the day. Wit,h this end in view, Dr. 
Storey had visit,ed West, Germa,ny, Korea, Japan, For- 
mosa, and Pakista.n The theories which he had ex. 
plained to t,hese count,ries were foreign to their history. 

Last yeas, he said, he Bpent six weeks in Korea on his 
work. 

“ I t,hink the work there ha been fruitful “, Dr. 
St,orey added. “ The Korea11 Legal Centre has been set 
up t’o train the judicial lea,ders of the count,ry in the 
Brit,ish and American t~ype of common law system, and 
a scheme for exchange of lega, leaders between Korea 
ad America has been organ&d. We think it will help 
the count.ry, and it will a,180 serve as a pilot study.” 
President, Rhee of Korea told Dr. Storey that, his first 
visit was only a beginning. 

The Chief Justice in Ja,pan explain&d that this con. 
cept eras somet,hing new in the hist,ory of his country, 
and would be difficult to develop. Nevertheless, it, has 
been arranged that the legal profession from the count- 
ries referred to will send representa,tives to the United 
States to study the constitutional problems. Already 
fifteen Germrm Itlwyers had visit,ed the legal cent,re in 
Dallas. Texas. 
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When asked whether he tho~~ght that New Zealand 
could do a,nything to help: Pr. Storey stated that. in 
Indonesia, pnrticulnrly, Auatra~lin adul Kcw Zeada,ml 
could give ra,luahle nssi&nce in insrructing this area 
in the principles refer& to a,bove. He pointed out 
t,hat,, p”lit,iodly, Indonesia. fazed a, very uncert,a,in future ; 
and assistanoc of this t,ype ~vaa urgently needed. 

In bho United St&%, Judges, practitioners and teach- 
ers of law have all hcen co-opt,ed t,” further this acheme. 
The difficult,y is to porsu& laryevs of standing t.” stav 
long enough in t,he varions countries requiring help. 

Ur. Storey w&8 Execut,ive Trial Counsel for the Unit,ed 
Smtes at, Nuremhurg, in 1945 a,nd 1946. Bs Buch, he 
was responsible for all”tt,ing the va~rions ape&s of the 
ca,wz t,” he handled by the American prosecutors. He 
apoke with great affection and respect, of Mr. Justice 
Jackson, whose desth la,& ye&r robbed Amerios of one 
of her greatest, legal figures. 

Sir David Maxwell Pyfr @om t,he l,ord Chancellor, 
Lord Killmuir) and Sir Hartley Nhswcrosn, who led the 
British tea,m, becane friends of his. 

When asked for some recollectiuns of the trial, Dr. 
Storey said that Hess attracted attention early in the 
trial by his queer behaviour. His Brit,ish captors were 
ativfied that he was insane. His defence counsel 
maint,ained t,hst he could not, be convicted because of 
his mental irutahility. He was &in and gaunt,. eating 
x-cry lit,&, a,nd bore an cxprcssion indicating &hnoxnnlity 

The Objection to Codification.-The o\)jeotion most’ 
frequently made t,o corlificat,ion-that it \r-“nld if snc- 
cessful deprive t,he present syst,om of ita “ elasticit~g “-- 
has, we hzwe reaaofi to believe, exercised considerable 
influence ; but when it is carefully esamincd, it, vi11 we 
think turn out, TV” he ent>it,led to but little_ if &ny, weight. 
The manner in which t,he law is at present adapted to 
cirrumstnnccs ia, first by legislation. and secondly bp 
judicial decisions. Future legislat,ion could of c”w8e be 
in no degree hanpered by codificution. It w”nld “11 
tho other hand be much faoilit,ated by it, The objcotion 
under consideration applies, therefox. exclusively t,o the 
effect,s of codification on t,he course of judicia~l decision. 
Those who consider tlmt codification will dcprirr t,he 
common law of it,s “ el&icit,v ” appew to t,hink t,hat 
it will hamper the Judges in the exercise of n discretion 
which they are at, present, snpposed to p”ssessl in the 
decision of new oases as they xise. There in some ap- 
parent force in this objection, but, it:s importance ha,s t,” 
aa?- the least been largely exsggar&ted, and it is in ““I 
opinion certainly not, ‘sufficient, t,” constitnt,e (as xnnr 

- 

INLAND REVENUE: 

To t,he c”nst,erna,tion of his defence counsel, tho psp 
chiatrists unanin~oualp found that, Hess nas sane. 
While t,he argument maa proceeding the President; Lord 
.Just,ice Lawrence (now Lord OakseT) looked up over 
his gkases and sa,id “ Would the p&oner Hens like to 
ma$e a st~atcment, !” Hess produced n brief writt~en 
document. from his pool&, and sta,ted that he had been 
simulating insanity ever since he su~~~dercd to the 
British aftw his drzunst,ic flight : and that he n-ished to 
proceed on the ha,& tha,t he was a ~a,no and normal 
person. Thereafter, he pot on weight and behaved in 
ewry reap& ns n sane; halnnrerl individual. 

Dr. Bt,“rey reeonntcd this incident, t,” &“w t,he pro- 
found wisdom of Lord .Justice I,;~wrence. xv-hose senw of 
fairness had olea,red ~1) what, might 1la.x remained i\. 
matter of doubt am1 difficulty. He &ate<1 t,hat, wail 
the question was asked., none of the Court had any 
reason to t,hink t,hat, Hess ~~“uld give so devast~atinp an 
~ln8\7Tx. 

On t,he personal side; Dr. Rtorey has t’w” sons in pnrt- 
nership in his legal firm. He spoke with plessute of 
having appeared with ra,ch of them in n case right 
t,hrough from the initia,l prepawtion in his office t,” t,he 
hewin? in the Supreme Court, of t,he TTnited St,ntcs. 

people regard it) a fatal objection to oodificntion. Jon 
order t,” appreciate the objection, it, is necessary t,” con- 
Rider the nat,ure of this so-called discretion xvhihich is at- 
trihut,ed to t,he Judges. It, teems t,o he assumed t,ha,t 
when v. Judge is called on to deal with IC nev comhinst~ion 
of circumstances, he is at libert,y to decide aooording t,o 
hi8 own views of ja&ioe and expediency ; mhereav on the 
cont,ray he is bound to decide in ncoonda~nce rith prin- 
riples xlrcsdy established, which he can neither die- 
regard nor altar> whether t,hey are t,” be found in previous 
judicial decisions “1‘ in hook8 of recognized authority. 
The consequences of this are, first,, that, t,he clasticit,y of 
the common la\~- is much smaller than it is oft,en sup- 
pposd to he : rind seocmdly: that 60 fax RS R Code reprr- 
nents the effect of decided C~YES and est&lished prirr- 
cipleel it takes front the Judges nothing which thry pos- 
sess at, present., (Repo’t of the Royal Commission ap 
pointed to Consi<ler the Law relating to Inrlict,&le Of- 
fonccs : With nn Appendix containing a Draft Code 
emh”d+g t,he Gugpestione of the Commineinners (Lon- 
don, li79) pp. i.8.) 

DUTIES DIVISION. 
New Masterton Office. 
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EASEMENTS AND RESTRICTIVE COVENANTS. 

Applications to the Supreme Court for Modification or 
Extinguishment. 

-- 
BY lc c. ADA&q I.S.O.> 1,L.M. 

Of grea,t inter& to t,he conreyancer is the recent~ case 
of RicRardson. v. Mmum~tu Tire Rebuilders, Ltd., [19%] 
N.Z.L.R. 541. It i8 interesting and important not only 
for what it, actually decides but also for certain diefu 
expressed by Turner, J., on s. 121 of the Property Law 
Act. 1952-a novel provision on which there is no ot,her 
reported xew Zealand case. This scotion for the first 
t:ime authorized the Supren~ Court to modify or exting- 
uish e&sement,s a,nd re;strict,ive stipulations a,ffecting land. 
The section applies t,o easements and restrictions exist- 
ing at the corumenoement~ of the Act, as well as to those 
coming into operation after it,8 commencement,. Ally 
order in‘& under the section may be regist,ered under 
the Land Transfer Act. 1952, an(l, Then RO regi&ered, it 
is binding on all persons, whether of full age or capacity 
or not,, t,hen ent,it,le<l or t,herenfter beooming entitled t,o 
the ea,sement, or int,ercsted in enforcing t,he reatriotion. 
nnd whether those persons are parties to the proceedings 
or have been served wi-ith notice or not. Subsect,ion 1, 
which is the r;ubst,a,ntive RF& of the s&ion, reads 8s 
follovs :- 

Now, s. 12i of t,he Property Law Act,, 19.52> first ap- 
peared in the Property Lrta Amendnxnt Act, 1951; 
which never came into force but’ the provisions of which 
are embodied in the present, consolidating Prop&y Lav 
Act,, 1932. Ae. is well known t,o all solicitors, the Pro- 
perty Lnw Amendment Act, 1951, w&s sponsored bp the 
Hon. H. C. R,. Mason, Q.C., M.P., who outlined and ex- 
plained the provisions of t,hat Act in (1932) 28 NEV 
ZEALAND I,aw Jorr~xa~ 22. Explaining the predecessor of 
t,his section under the heading of “Import~ant Changes in 
t,he finbetanoe of the Law “i Mr. Mason wrote :- 

Section 12i, of course, goes further t:han that : it em- 
powers the Court t,o mod<fy easements ad restrictive 
covennnts, but Turner, J.‘s, restrictal qplication of the 
word “modify”, as hereinafter explained, appears to 
conform to t,he intention of the learned dra,fMnan of the 
Prop&y Law Amendment Act,, 1951,, vho, in hi8 explan- 
ation of the Act, omiis a.11 reference t:o t,he e&ar~eemenl of 
an essement or restrictive covenant,. 

The relevant words of the 3lemorandum of Transfer 
in Richardson v. Mmauatu Tire Rebuildem, Ltd., 
(.wpm), mere BP follows. The italics have been insert,ed 
by the writer of this art.iole for the sake of clarity. 

The w&w of this srt,icle mnst confess that, although 
he has alrwys underst,ood tha,t an c~cl&ve grant, of way 
is permissible, t,his is the first time, despit,e his rather 
long experience in dealing wit,h easement,s, t,hnt he ha8 
encountered an exclusive grant of a right of ray. If 
A grants R a, right of way, not expressed to be exclusive, 
over his land that does not prevent, him from granting 
a similar right of way in favour of C and so on, provided 
he mnkes each subseyuent grant of right, of way subject 
to the preceding ones. If, of course, at the time he 
grants the first right of w&y, he contemplatw gra,nting 
similar right,s in t,he future, it, is good conveyancing 
practice to insert a provision making it, clear that the 
grantee’s enjoyment, of the right, of w&y is to be common 
with other persons having a. similar right : see, for 
example, t,he precedent given in &od&‘s Conveyancing 
in Xeu; Zealmd, 2nd Ed., 227, where t,he releoanr lau 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IN THE HOMES OF THB 

There 818 22,000 Boy Scouts in New 
Zealsnd. The trsining inculcate8 trutbful- 
neas, habita of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
promotes their phyeical, mental and spiritual 
development, and builds up strong, good 
ohemoter. 

Solicitors are invited to OOMMEND ~~19 
UNDENOMIN.~ONAI. Assoo~n~m to clients. 
A recent decision confirms the Association 
&B B Legal Charity. 

Official Deaignatim : 

PRESBYTERIAN SOCIAL SERVICE 
ASSOCIATIONS 

The Boy Scoulr Association (New Zealand 
Branch) Inaorporated, 

P.O. Box 1642. 
Wellington, Cl. 

There is no better way for people 
to perpetuate their memory than by 

helping Orphaned Children. 

f500 endows a Cot 
in perpetuity. 

Official Designation : 

THE PRESBYTERIAN SOCIAL SERVICE 
TRUST BOARD 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS 
A Recognized Social Service 

Red Cross Society (Inc.) 

61 DIXON STREET, WELLINGTON, 
New Zdrnd. 

Dominion Headquarters 

A oh&in of Health Csmps maintained by 
voluntary subscriptions has been estabIished 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 
understandard children. Many thousands of 
young New Zealanders have already benefited 
by a stay in these Camps which me under 
medical and nursing supervision. The need 
is alwsye present for continued support for 
this service. We solicit the goodwill of the 
legal profession in advising olienta to assist 
by mean8 of Legacies and Donations this 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATIDN OF HEALTH CAMPS, 

“I GIVE AXD BEQUEATH to the NEW 
ZEALAND RED CROSS SOCIETY (hoor- 

porated) for :- 
The General Purposes of the Society, 

the sum of E.. (or desoription of 

property given) for which the receipt of the 
Secretary-General, Dominion Treesurer or 
other Dominion Officer shall be a good 

discharge therefor to my trustee.” 

lo Peace, War or National Emergency he Red Cross 
serves homanily irrespective of class, colour or 

creed. 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, C.I. 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

7% Rdighu. ChariloblC. orld fHueatio?,ol T,UPll .4*. 190%~ 
* OUR ACTIVITIES: 

PIcaidCW 
‘TUB MOST la”. R. 11. OWEN, Y.I,. (I) Residenr Hostels for Girls and a Transient 

,‘lim&atP ad Archbihop or 
JBW Zu.hd. 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs, 
Readqwk?rs and ‘nhing College: 
00 Richmond Rand, Auckland, w.1. 

and Special lnreresr Groups. 

(3) Clubs where Girls obtain the fullest 

ACTIVITIES. appreciation of the joys of friendship and 

Churoh Evongeiists tntined. Xissian Sisters and Evangel. service. 
Welfsro Work in Military and ista provided. 

Minist,ry of Works Crimps. Parocbid Missions oand”cted 
“P~n$~re&“‘,:iBs~.!;~~ mc’ Qnelified Social Workers pru. 

* OUR AIM as an Undenominational Infer- 

Religious Inst~rnetion given ,v~~~k”,~,, Ihe Msori, 
national Fellowship is to foster the Christ- 

in Sohools. 
ian attitude fo all aspects of life. 

Church Liternture printed Prison Work. 
end distributed. Orphanages staffed j, OUR NEEDS: 

LEOACIES for Speciul DI( General Porposea may he safely 
e,,trnst,ed t,(t 

Our present building is so inadequate as 
to hamper the development of our work. 

THE CHURCH ARMY. WE NEED LSO,OOO before the proposed 
FORM OF BEQUEST. New Building can be commenced. 

Gslwal Seomwy, 
Y.W.C.A., 
5, Boulcorr strcc‘, 
Il’ellington. 

A worthy bequest for 

YOUTH WORK. . . 

Founded in 188%the first Youth Movement founded. 

Is lnternationol and Interdenominational. 

The NINE YEAR PLAN lor Boys . . . 
IL12 in the Jonlors~-Tha Life Boys. 

13-18 in ihe Senior?-The Boys’ Brigade. 

A chatter building movement. 



ia stated in footnote.(d) t~1wet.o. It, may be wfely 
stat,ed t,hat in New Zealand the c.cclusice grant, of a right 
of way is extremely ram. It is most. unlikeIy t,hat the 
Supreme Court, will ever have to deal with fact:s similar 
to those in Riehnrdsn,~ v. Xmmmt~r Tire RetmiMers, 
Ltd. 

It, must be borne in mind, also, that an easement is a, 
merejua in re aliena. After the, grant of a right of \vay, 
the fee simple still remains rested iu t,he grnnt.or; subject 
to the right,s of t,he gvant~ee to enjoy wha,t has been 
grant,ed t,o him : t,hc &a& in fee simple is dimitlishwl 
to that, ext,ent, hut, to t,hat extent, along. An caseruont 
does not involve the right to possession as does a lease, 
nor does ib give tho grantee t,ha exclusive right to use the 
land : his right of user is confined to the terms of hia 
grant. It is submitt,ed that any inst~rument, which pur- 
ported to grant the ex&~sive right to possession snd user 
of B parcel of land would operate as a conreyance of t,he 
est,at,e in fee simple from t,he grantor to t,he grnnt,ee ; 
and, if the land were unrler t.he Lanrl Transfer Act, the 
District, Land Kegi&ar would refuse to register it,l a,s the 
transfer would not, contaiu the operative words a,s re- 
quired by the Land Transfer Act. 

The applicnt,ion before t,he Court, in RicJ~ardrnr~ v. 
Nmamuta l%e Rebuildem_ Ltd., nxs made hy the SIIC’. 
cesaor in Me of the trannferor to omit, from the proGo 
at t,he end of the grant t,lhe words put nbore in italics, 
“ whilst, the building now erected ou the said la,nd shall 
be used as n dwellinghouse ‘>. The grounds urged 
were & change in the user of the servient tenement aud in 
t,he character of the neighbourhood, ky virtue of which 
the ewanent~ would, unless modified: unpede the reason. 
able user of the land by the registered propriet,ov of t,he 
serviont, tenement. Counsel for the proprietor of the 
servient tenement put his suhmissiow before tho Court 
in this way : as his client’s predecessor in title had re- 
served for himself a right, of wag over his own land, but 
only so long as an existing dwellinghouse ou the land 
continued t,o be used, he asked that t,hie right of way be 
mod~ifieied by nay of e,alar~cmenf so as to conbinue it: aft43 
the house had cea~sed to be used as a dn-ellinghouse. 
His Honour expressed strong doubt as to whet,her 8. 127 
of the Property Law Act,: 1952, enables t,he Court to 
modify a,n easement so aa to enlarge it,. Hi8 Honour, 
aft,er stating that hc did not decide &at point, expressly 
continued :- 

It is true t,hst this iwrd (ir.; the word “ modify “1 ma,y 
i” appropriate conto~xta boar a” O..xtemiiYe x.3 WC,, a.3 it re. 
strictivo meaning : see t,he dictum of Cooper, J.; iu Soutr7 
v. SOUk??, (,1981, S.Z.L.K. 710. 725; [1!41cJ, G.L.R 308, 
373) : hnt I B,Il very doubtful wllcther it. is so Uid in thi, 
seation, far the words of subs. (1) (a), (6). and (0:) do not Yeem 
t,o me to be **,,liaablo to enlitrgsment~ of c~omcnts, .md 
sdbs. (5) by directing dlmt the Cotrt’e order *bnll be binding 
on perrolls “entitled to t,he Lwmxnent, or intzrelded in en. 
forcing the rost,riction ” appear bo c0ntemplat.e t,h&t the order 
shsll opmbte to restrict, not t,o enlqe, e*zements. 

It is submitted that this is the correct, x-icw of the. 
se&on. Not only is it. impliedly consistent wit,h subs. 
(5); but it also harmoniees v-it,h the principle of the com- 
mon law t,hat t,he burden upon the servient tonemom 
must not be unduly increased. Thus, if A grants B B 
right of way t,o his dwJlinghouse, and B wbsequently 
demolishes the drvellinghouse and ereeots ib theatre iu lieu 
thereof. the pa,trons of the the&c have not, by the grant 
any right to use the right, of way : Allan v. &xnme, 
(1840) 11Ad. & E. 759: 113 E.K. 602. ~Thnsit, would 
appar that, under 8. 127 of the Property Law Act. 1952, 
the Court has no jurisdiction to enlarge or increase t,he 
loeua I’R qao of a right of ma>~. If A grants B a right: of 
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way from point, X t,o point Y, the Court, prcsumabl,y, 
cannut~ increase that right of way from point Y bo point Z. 
But, it may be point,ed out t,hat. except as t,o Ia~nd subject 
bo the Land Transfer Act, thwe i6 no objection t,o the 
acquisition~byprescriptzion of a right in enlargement of or 
complementary to an express and oxistiuggrant : (‘nrpcf 
Importing co., Ltd. v. ~Rrtcfh o,na co., Ltd., [19”7] 
N.Z.L.R. 3i : pQ2q G.L.K. 4%. 

H~owever. as s. I”7 of the Property Law Act,, IQS”, 
applies to rentrictions arising uuder covenant or other. 
wine as to the use,: t,heroof xs well a,~ to oasement,s. His 
Honour was able to deal wit,h t,lre argument, from al. 
other point, of view-na~mely, by trating t,he rights of 
t,he p&y uuder t’he pro~+w a~ a restrictive corruant by 
the appliwnt’s p,redecessor in tit,le, thorehy, having 
granted an “ exclusive ” right-of-way, he bouud hin- 
self expressly o* implied!y, not to use, t,he laud rls a pas- 
sage-way aft,er the existmg dwelling hali ceased to bc 
used &s a. dwallinghouue. 

The applicant, ba,sed t,he groundlr of his applicat,ion on 
paras (a) and (c) of subs. (1) : 

As to the &her grounds rclial on by the qplicnnts, 
His Honour found it, impossible to hold either t,lmt t,he 
cont,iuued unmodifiecl existence of the restrictiou would 
seoure no practical benefit, to the owner of t,ho dominant, 
t,enement,, or that, it would not be substaraia~ll:~ injured 
by the modificat,ion sought. Hiu Honour t,hought it 
was clear that t’he more oue group of persons usa a, 
right-of-way, the less free a,nother group is t,o use it,, 

The application to modify the graut’ under s. 127 of t,he 
Property Lax Act. 1952, wars, therefore. dismissed with 
costs. 

It may reaaonahly be inferred from the re,asouing in 
this case that,, in applicatious uuder s. 127 of the Pro. 
perty Law Act, 1952, the vested right,s of proprietors of 
land vi11 not be light’ly disturbed, interfered with, OK al- 
tered by the Court. Also, t,het the Court will not m&e 
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a, new oont,rnct for t,he pa,rties : t.hat it, will not a,lter the 
express t,erms of the gmnt,, but’ will a,sswne jurisdiction 

of a provision duly noted on the Land Transfer Register, 

to fill in gaps so :LS to effectn& the implied intention of 
rest,rictive as to user. At, present the procedure is 

t,he parties aa gathered from an exemination of the grant, 
adopted of r&wing t,he exist,ing ea,sement’ or provision 

itself and cooaiderat,ion of the surrounding circumstances. 
restrictiv6 as t,o user, snd registering new grants ornoting 

Finally, the writer of this uticle desires to point, out 
new rest,rictive provisions--a procedure which is cumber- 

t,hat, in his opinion, it is rather a pity that no demand 
some and expensive. Already the covenants of a Land 

has yet arisen t,o make provision for registr&t.ion under 
Transfer mortgage or lease may be varied by a short form: 

the Land Tmnsfer Act, 1952, of a consensual varia,tion 
a,nd, logically. t,here apl’““~“norestioll~~hyregisteredease~ 

by the parties to a regist’ored eaement or to t,he not,ing ment~s and duly-noted stipulat,ions as to user should not 

on the Lend Tmnsfer Register of a consensual variation be simihrly modified. 

THE CHOSEN OF THE GODS. 

\Vhen t,he Land Set,tlement Promotion (Pnnners 
I’rotwtion) Act, wa,s passed, Ad\.oca,tus told his farmer 
friends t,hnt t,his statute, by restricting farm buyers 
to members of a pressure group> had reduced t,he mart- 
gage value of farms by, at least, 15 per cents. iVloreover, 
by r&rioting the purchasers (a,nd would-be farmers) 
to farmers’ soos, new methods of farming were shut 
out. In Advocatus’s district thirt,y years ago (before 
t,he days of farmers’ income-tax), farms sold at, 10 to 15 
per cent. above production value, because farmers 
generally were of t,he opinion that t:he place next, door 
would be handy for t,heir 8ons. 

Th8 imposition of income-tax certninly helped the 
farmer to t,ake a, more intelligent int,erest in the economic 
side of farming, butt, when business men entered this 
neglected commercial field and made two and three 
blades of grass grow whore one had grown before, then 
the f&u-mcr really felt hurt. Previously it had been 
fairly easy to keep up with the Jone&s beoewe the 
Joneses were also faxmerx ; but. u-hen these shocking 
business men took up farming and made it pay, then t.he 
farmera were faced with their own younger generation 
demandin,< t,hat, the,v do likewise. 

Obviously, t,he only thing to do (as in the Wool Re- 
t,ention period in 1051, rhen t,heir incomes becane 
fantastically high) was to have another Farmers 
Prot,ection Act passed. 

Trustees are sometimes faced with the neoessit,y of 
selling farms ; a,nd, prices being what they are, they are 
compelled t,o sell by zux3ion. If  & neighbouring farmor 
wants to purchase pact of t,ho land to be sold, he explains 
to tho Court 110~ this extra land is required for water. 
or for n dormitory for sheep or something, and all is 

well. But if a mere business mite walt,s to buy, then 
all is cha,nged. 

In a recent, sale of first-cla.sa land, the Crown Repre- 
sentative said : “ From n specia,l report, I am advised 
that t~he property has not, been farmed to its full 
ca,pacit,y:” But he still object,ed to the highest bidder 
(B business man) being allowed t,o complete a purchnse. 
It, is, of course, possible that, with t,he very high prices 
obtaining, neighbowing farms may have merited a 
similar report. In the same month, Advo&us had 
a t,hird-class fa,nn for ale. 
a bid. 

Bt suction, it, did not get 
It had been poorly farmed for t,went,y years. 

It was hawked, and finally sold to a fool of a business 
man for about 60 per cent,. of it,s Government value. 
The business man had previously bought and brought, 
into product,ion (250 per cent,. increase in xt,ock) other 
badly-farmed third class land which he st,ill owned, 
but no neighbouring farmer objected to t,his nccumuta- 
t,ion of land. 

It should be the policy of any Governments to bring 
our land into a higher sbat,e of production. If, in doing 
this, one part~icular section of the community must, work 
harder or suffer, this should not affect the polioicy. 

Aerial t,op-dressing has probably been the greatest, 
help t,o incrtxsed product,ion in New Zea,land. The Land 
Settlement, Promot,ion Aot might yet be ranked wit,h 
rabbits as the greatest deterrent, especially when t,here 
is a two or three month& delay between t,he auotiou 
and the Court hearing. 

rldvocntns has )-et to meet, a fa,rmer who could name 
three other farmers wit,hin a distance of f i f ty milts t,n 
rr-horn he n-oulrl willingly send his son to learn farming. 

OBITUARY. 
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IN YOUR ARMCHAIR-AND MINE. .-~~- BY SoarBLEx. 
The Hatless Witness.-The quest,ion of women’s hats confined to a fair presentation of the cast. IF he knows 

ha again resred its ugly head-this t,ime in the Supreme of r? credible wit,ncss who c&u speak of fact,s which go 
Court at, Napier, when the Chief Just,& observed to to shorn the prisoner’s innocence, Ire muat, himself call 
counsel: “ I hope I can have your assurnnce t,hat the that, wit,xless. Moreover, if he knows of a wit,ness xho 
appellant intends no disrespect to the Court by appearing can speak t,o nmteriid mat,ters; t,hen although he need 
here, attired as she is. I do not, set, myself up its an not call him himself, he muat tell the prisoner’s counsel 
arbiter of women’s fa,shions, hut uauall,y on ceremonial about, him RO that, hc can call him, This was illu&raterl 
occa,sions, such as the irit,t,ings of a Court of 1.n~, womrn in n ram2 il few years ago. The London Couot,g Couuoil 
a,tt,end wxring a hat. ii On receiving counsel’s ~ssura,noe used t,o have t,heir a~mhulancos repaired by .somo garage 
that, no disrespoot~ wa,s int~ended. both the appellant. and proprietors. When repairs were needed_ n note wits 
her wit,ness beins unadorned on top, His Honour inti- sent t,o t,he ga,rage with the vehicle. specifying t,he neces- 
mated tha,t he vould wept t,hat ae~urance on tha,t sary repairs. Xow it, 80 happened t;hnt, a, clerk of t,he 
occasion, but added that, t,he Court, was the Supreme garage &leered t,his note so BS t,o make it appear tha,t 
Court, of the Dominion and t,hat M such it should be man,y more repaira wore done th&n hnd in fact been 
treated with respect : that litigant,8 who resorted t,o it d”““. Sn consequence the London Country Council 
should: so far BS their moane would a,llow, a,ppcar in the pnid much mow to the garage proprietors than they 
garb which was cust~omnrily worn on such ocoa,sions. ought t,o hwe doua. The gamge proprietor,s were 
Joseph Addison, t,he essayist, once obserred that t,here prosecut,ed for fr&urll and t,he quest,ion arose a.8 to who 
is not, so variable a thing in Nature &e a lady’s hen& should call the clerk who alt~ered t,he note. Neither t,ho 
dress: so t,he a,verage practitioner is sometimes in diffi- prosecut,ion nor t,ho defenoe oalled him Lord Goddard, 
cult,y in knowing whethw what his client dons for her t,he Lord Chief Justice, said that it, was understa~ndablo 
a,ppearanoe in Court: actually falls ait,hin the defined that the prosecution should not, themselves call him, 
limits or not. Maybe t,he New Ze&nd Lam So&y, 
socept,ing as a b&c model Edward Iax’s “ runcible 

hut, it 1~88, be sairl, “ t,he duty of the prosecution t,o 
make zw&ils~hle to t:he deface it witness whom the 

hat,” could devise some standard female headgear that prosecution know ci~11, if he is called, give mnterial 
could be clamped hurriedly upon t,he heari of the lady widence”. The prosecution had done t,tmt, nml the 
lit,iga,nt when t,ime did not permit, of her dalliance with defence ha,d not, chosen to call him So t,he garage 
fashion st the local millinery stow?. proprietors were convicted 

The Lucky Motorist.--It,‘8 811 ill wind t,hat doesn’t 
blow somebody 8ome -good: and this must, ha,ve been 
the feeling of the neghgeut motorist in the recent, case 
of The Qwn v. Shordmn-by-th&Sen Jwtica t,hat came 
before it Divisional Court (Lord Goddwd C.J., Hil- 
bery, and Pearce, JJ.). The motorist who had been 
found guilty of careless driving contrary to 8. 12 of 
the R.oa,d Tr&“fio Act,, 1930, encountered an unsyn- 
pathetic bench of justices who disqualified him for 
18 months, which WRS six t,imes the maximum period 
which the st,atute permitted. The C.J. considered that, 
it rvould be most, desirable if the law could be amended 
so tha,t, where an order ma,s made by justices which 
was in excess of that which the Iax: allowed, a, Divieionsl 
Court, vere empowered t,o amend the conviction by 
imposing t,he wmt,ence which the Ian did allow. Mis. 
takes of t,his kind by justices had ha,ppened from time 
to time; but it had always been held that the Divisional 
Court must, quash the order imposing the fine. It 
would be a very desirable thing, he thought, if the 
Court were given power to amend, but the pm&ice had 
been so uniform for so many years that this would have 
to ho done hy legislation. For sn offender to provoke: 
just,ices into error would appear Tao be more profitable 
t,nctice than t:o throw himself upon t,heir t,ender mercy. 

Le Mot Juste.-According to the Domi??.ion,, fuuer- 
ally.inclined enthusiasts of Mastert,on met, t,he other 
day to consider t,he erection t,here of a crematorium 
After discussion, it, was resolved that, t,he mdtor he 
referred to t,he local bodies concerned. 

Witnesses of the Crown.--In an aticle in (1956) 
72 South Af&m Lutu Jawnal 44.46, Lord Ju&icc 
Denning, writing on t,he t’radit,ions of the Bar, st,resses 
t,hat t,he responsibilit,ies of prosecuting counsel a,re not 

From My Notebook : 
“ During my first. two years I think I t,umbled int,o 

newly all t’he pitfalls, but aoh was a valuable expw- 
ience, because it taught me the best way t’o clamber 
out: and t,here is no ot,her wa,y of learning. Advocacy 
mnnot~ bo leamod by rading law- books any more than 
it boxer can learn to fight, by merely punching at a, 
hall. He hss got’ t,o be knocked down many times 
before he is fit to earn his living in the ring.“-From 
an autobiogmphy by Sir Pat,rick Hastings. 

” Sensible young men do not marry a,s early &a they 
used to do “-Goddard, C.J. in Dolbey 17. Goodman, 
[1955] 1 W.L.R,. 553, 654. 
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THEIR LORDSHIPS CONSIDER. 

Baker und C,‘r&onwr.-‘i Their Lordships xc of 
opinion that vhethel: 01’ not an indebitatus couut iri 
used to wcover money lent~, xvlrere the creditor is IZ 
customer md the debtor R bank on current account, 
t,he “ peculiar incidents ” of that relationship govern 
thc legal posit,ion and determine what the plaint,iff 
1n11st prow. This is admitted as regards the necessity 
of demnml, a xquirenwnt which; in the absence of 
spe&l qreement~, does not attach vhere an ordinary 
cre(lit,nr-[llebt,l,r rel;Lt~innship exists, and the debtor 
must, “ seek out ” his rreditor. But in further 
“ peculiar incident ” is t,hal the bank is only indebted 
to t,lle customer fcrr t,hc amount (which ma? be called 
“ a b&nce ” when it is arrived at 11y deductmg snthor- 
ized nithrlr~wa~ls from sums paid 111) standing t,o his 
credit as at the t,imc of demand. Of course, if the 
cuulomer can prove that at this time the “ balanw ” 
snffices to px,y his demanrl, he succeeds. If  ;he 
“ bala~nrz ” falls short of doing so, even by a, penny: 
he fa,ils &og&er, another distinction which rails off 
the credit;or-deht,or relationship in the rase of a cus- 
tomer and bankor from that relationship in other cases.” 
~Lorrl Asquith, delivering the judgment, of the Priw 
Council in Bmk ?f Sew S’ou.th II’uks x-. king, [1964 
A.C. 135; 1.;4; ~I!G:l 1 All E’:.l<. “13. ??I. 

MlL~ine In.??Lra.n.er : ~~inxb.-” I f  that is correct,, I 
nm quite unable to see why t,hr xspondonts in the 
present ea,se should not, br able to cl&~ indrmnit,p 
simply on t,he basis of loss of goods, ad as if t~he doctrine 
of loss of a,dventure hzul never been accepted HS part 
of ow mwitime law. The contrart is an insurnwx 
against loss of t,u-o different kinds in relation to the 
gooda. The first involrcs loss 07 damage to the goods 
themselves. The second involves merely tha,t they have 
not reached their destination, though they may be 
perfect,ly safe. The frltstrstion clause, in my opinion, 
is free from smbiguit~y. It relieves the underwriters 
in t,he cases we are dealing with from liability under tho 
second head, but it lonves t;heir liabilitJ7 uruffected as 
regards raes under the first head, provided, of course, 
that, the l,isk has not, come to an end. The t,rial Judge, 
misled, 1 t,hink, by a, somewhat, incautious &at,ement 
by t,hat very experienced Judge, Bailhache, J., in 
*sa.namJ and co. v. B?s3h and Foreign MmGe Imur- 
lcnce c’a, 119153 2 K.B. iR1, 784, repeated without 
comment in the Court of Appeal by Swinfen Eady, L.J., 
Rt p, SIR1 took the view that xhnt w&s insured by a 
marine policy W~,R merely the advent,ure. This, &th 
all respect, was B mist,ake. Both a,8 a, nmtter of hist,ory 
rind of commercial good sense, t,he main alld primary 
subject of t,he insura~nce on goods under such a policy 
is t,he goods 8s ta,ngiblo chattels. The liability for 
loss of advent,ure is one of a somewhat, artificial char- 
a,ot,er> and its appews to have been added to t,he in- 
demnity in respect of loss of, or damage to, goods hy 
perils mwred against. I can find no trace, in any of the 
old works, of authority for t,he view that n clnim fog 
loss of goods has in the past, been regarded as & specia,l 
kind of claim for loss of a,dventure, and such n vien 
(&was forcibly pointed out, in the Court of Appeal) 
would lead, if logically pursued, to very st,range results. 
Nor can I find anything in Phillip on Law qf Insu~rame 
or in Brptoztld 011 Marine Insrwrmce which supports 

that, view Hist~orically, it is reasonably clew t,hat the 
goods wire first the subject-matter of the insurance 
rind tha,t then the loss of t,he voyage cane to be regarded 
as involving a (construotive) total loss of t,he goods, 
provided there was an abandonment in due time : see 
Barker v. Blnkes, (1808) 9 East. 283, 294; 103 E.R. 
581, 58R, where Ellenborough, C.J., explains his riew 
of loss of voyage.” Visonunt Maugham in Ricka.rd.7 v. 
Fore&d Land, Timber, and Railwayn Co., Ltd., 119421 
A.C. 50, il ; [194ll 3 All E.R. 621 70. 

Mnw~$qe r18 Contract.-“ We clearly do not intend 
a cont,ract in the more ordinary sense, the more general 
zaceptation of t,hat wn-d ; we do not mean a contmct- 
ing, an engaging or bnrga,ining to marr,y ; such R con- 
tract is a mere avtiolc ax1 condition of a marriage to 
be after~ra~rds ha,d; it, is t,o thia subsequent nct,ua,l 
marriage t.het t,he term ’ cont,ract ’ is applied in t,he 
present, argunxmt, a,nd not, to a,ny mere mutual promise 
or engagement t,o nmrry : such promise or engagement, 
is a. promise or engagement t,o contract a mwriage. 
Wow, a,11 admit,, a,nd the opinions of the learned Judges 
pronounce t,he marriage contract, t’hus designat,ed, to 
be one of a very peculiar killd ; for whet,her it, is to be 
regwdled BS ipsunz mntrGno&m. or not,, t,hey describe 
it, as perfectly indissoluble.” Lord Brongham in R. P. 
~lfillis, (1844) 10 Cl. & I?. 534, 703 ; 8 E.R. 844, 907. 
(The oa,se contains much h&resting hist,oricnl material 
regaxding t,he essentia,ln of a va,lid nmmiage at, the 
time.) 

P~nmmhm-“ It is nob all provocat,ion which will 
reduce the crime of murder to manslaught~er. Provo- 
cation t,o have t,hnt result must be such ns t,emporarily 
deprives t,he person provoked of ~the power of self- 
control as t,he result, of which he commits the unlawful 
a,ct w-&h causes death. 4s it. is said in &phen’s 

Digest qf the Criminrrl Law, aI%. 317 : 
In deciding the question whether t,hir was o* was not the 

case, regard must be bnd to the rmtur~ of the ant by which 
ths offender oanses deat,h, to the time vhich elapsed between 
the provocation and the net, which caused delent,h, t,o the 
ofkndds oonduet during t,bat intervd, rind to all oahor 
circumitancea tending to show the xtntr of his mind. 

The test, to be applied is t,hat. of the effect, of the $rovo- 
cation upon a, reasonable man, 8s was laid down bp t,he 
Court of Criminal Appeal in R. v. Lesbini, [1914] 3 K.B. 
1116 ; 11~ Cr. App. 7, so t,hat an unusually a&able or 
pugnacious individual is not entitled to r+y on proro- 
c&ion which would not, have led an ordmafy person 
to act aa he did. In applying the t,est, it 1s of pa’- 
t,icnlar import,ancc (i) to consider whot,her a sufficient, 
interral h&s elapsed since the provocatjon t,o allow a, 
ressonable man t.ime to cool, and (ii) t,o take into account 
the instrument wit,h which the homicide was effect,ed, 
for to retort in t,he heat of passion induced by provo- 
cation bv R simple blow is a very different, thing from 
making use of a, deadly inst~romcnt~ like a concealed 
dagger. In short,, the mode of resent,ment must, bear 
a reasonable relationship to the provocation, if t,he 
offence is to be reduced to manslaughter.” Viscount, 
Simon. L.C., in Mamini v. Director of Pzlblic Proaecw 
fims, [1942] AC. 1, Q j [1941] 3 All E.R. 272, 27i. 


