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DEATH DUTIES : THE NEW RATES OF GIFT DUTY.

T will be remembered that the Minister of Finance,
the Hon. J. T. Watts, in his Budget speech referred
He said .

“The rates of gift duty will also be liberally
adjusted throughout. the entire range of gifts,

to reductions in the rates of gift duty.

*“In future, where a gift exceeds £500 in value,
but does not exceed £1,000, duty will be payable
only on the excess over £500 at the rate of 5. per
cent,

“ Thereafter, duty will be levied on the full
value of the gift at gradually increasing rates so
that a rate of 6 per cent. will be reached at £2,000,
9 per cent. at £5,000, 14 per cent. at £10,000, 20
per cent. at £20,000, and a maximum of 25 per
cent. at £30,000 ; but with a reduction in every case
of the gift duty at 5 per cent. on the first £500,

* The violent increases in rates of duty and the
substantial marginal balances which are objection-
able features of the present system will be abolished.

* The new rates which are printed ag Appendix
‘B’ to the Budget * will apply to gifts made on
or after July 21, 1955. This concession, estimated
to cost £200,000 for a full year, is equivalent to a
20 per cent. reduction in the total gift duties
collected.”

While the Minister confined his reference to gift
duty as relating merely to an alteration of the scale
in which that duty is to be assessed on gifts made on
and after July 21, 1855, he foreshadowed, for enact-
ment this year, a new Death Duties Aet consolidating
the present legislation, as brought up to date with the
abolition of snccession duty, the inception of a one-
duty system of death-duties taxation, and the change
in the rates of estate and gift duty.

History oF Girr Dury in NEw ZEALAND,

It may be of interest, therefore, to consider the history
of gift-duty taxation; and we acknowledge what
follows in that regard to Mr. F. R. Macken, Deputy
Commissioner of Inland Revenue, and his officers,

Gift duty was first introduced into New Zealand by
the Deceased Persons’ Estates Duties Act 1881 Amend-
ment Act, 1885, and was imposed on deeds of gift, as
defined in the Act. The rates, which were determined
by the value of the gift were the equivalent of death
duty rates and ranged from 2% per cent. of the amount
of the gift in excess of £100 to 10 per cent. on gifts
exceeding £20,000.

* Reproduced on p. 208, ante.

The Stamp Acts Amendment Act, 1891, repealed and
re-enacted the deed of gift provisions of the 1885 Act,
but did not alter the scope or rates of duty.

The Stamp Acts Amendment Act, 1895, extended
the definition of ““ deed of gift,” and alsc made pro-
vision that the rates of duty were to be determined,
not according to the value of the gift, but according to
the value of all the real and personal property owned
by the donor, Rates of duty were not altered.

The Beath Duties Act, 1909, repealed the previous
gift-duty enactments and introduced a gift duty on
dispositions of property, as defined, whether such dis-
positions were made with or without an instrument in
writing. The duty was 5 per cent. of the value of the
gift; but it was not payable where the value of the gift
(together with the value of all other gifts made by the
donor within six months previously or subsequently
to the same beneficiary) did not exceed £500,

The Death Duties Amendment Act, 1911, altered
the non-liability limit to where the value of the gift
{together with the value of all other gifts made by the
donor within 12 months previously or subsequently fo the
same or any other bemeficiary) did not exceed £1,000.

The Death Duties Amendment Act, 1920, left the
non-liability limit at £1,000 and, in place of the flat

rate of 5 per cent., imposed a graduated scale. The
rates were :— ’
Not exceeding £1,000 .. .. Nil
Exceeding £1,000 but not exceedmg £5 000 5%,
. £5,000 . . £10,000 7%
" £10,000 ) S .. 109

The Death Duties Act, 1921, consolidated the various
gift-duty enactments, but did not alter the scale of
duties.

Part IT of the Finance Act, 1930, reduced the non-
liability limit for gifts from £1,000 to £500. The rate
for gifts exceeding £500 but not exceeding £1,000 was
2} per cent.

The Finance Act, 1939, which introduced marginal
balance provisions, increased the rates of duty as follows :

Not exceoding £500 .. Nil
Exceeding £500 but not exeeedmg £1 ,000 3%
” £1,000 ,, ., " £5 000 69,
" £6,000 ,, » £10, 1000 9%
. " £10,000 . . Lo 129

The rates imposed by the Finance Act, 1939, were
increased by one-third by the War Expenses Act, 1939.
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The rates impeosed by the 1939 Acts were further
inereased by the Finance Act, 1940. The scale was :(—

Not exceeding £500 . .. .. . Xil
Execceding £500 but not excerding £1,000 59,
£.000 £5,000 99,

_ £5,000 ,, . £10,000 159

v £10,000  ,, £€20,060 209

” £20,000 25%,

The Finance Act (No. 2] 1942 prov1ded for a rebate
on gifts which are liable to a gift duty in another
country, if a reciprocal provision is made by that country.
{This reciprocal arrangement is in operation with the
Commonwealth of Australia but not the separate State.)
The rebate is one half of the duty paid in New Zealand,
or the other country, whichever is the lesser.

The following table compares the rates of gift duty
pavable under the various enactments (omitting the
Deceased Persons Hstates Duties Act 1881 Amend-
ment Act, 1885, as the rates under that Aet were on a
different basis from the others) :—

Rates or Girr Dury vrRoM 1910,

Peruentaga of Value or Aggregated Value

£500

£1,000 £5,000 10,000 Over
Act to to to to £20,000
£1,000 £5,000 £10,000 L2(1,D00

Death Duties Act, 1909 3 5 5 5 5
Treath Duties Amendment

Act, 1911 . - 5 5 3 15
Deatlhi Duties Amendment

Aet, 1920 e - ) 73 14 m
Finance Act, 1930 2k a T 10 0
Finance Act, 1039 3 L] O 12 12
War Expenses Act, 1939 4 8 12 16 16
Tinance Act, 1944 5 9 15 20 25

Girr DUy 15 AUSTRALIA.

Australia.—In Australia, as with death duty, there
are two taxing authorities, the Commonwealth authority
and the State authorities. All the authorities impose a
gift duty in one form or another. In some cases, it is
under the name, gift duty; but, in other instances,
it is styled a stamp duty. However, in all cases, they
are in fact gift duties as they are taxes on voluntary
transactions,

The Commonweglth imposes a gift duty. This duty
was first imposed by the Commonwealth Gift Duty
Act, 1941, and the statute bears a striking semblance
to the gift-duty provisions applicable in New Zealand.

The rates of gift duty vary from 3 per cent. where the
gift exceeds £2,000, to 27.9 per cent. where the gift
exceeds £500,000.

Victoria imposes a duty on settlements and deeds of
gifts under its Stamp Duties Act.

The rates vary from 1 per cent., where the value of
the gift does not exceed £1,000, to 5 per cent, where
the value exceeds £100,000.

New South Wales.—In this State, a duty is imposed
by the Stamp Duties Act on conveyances made without
consideration in money or money’s worth, The rates
are the same as the death-duty rates applicable in that
State. The rate varies from 3 per cent., where the
value of the gift does not exceed £1,000, to 27 per cent.
where the value exceeds £100,000.

(Jueensland —A gift duty is imposed by the Gift Duty
Act, 1926, The rate varies from 3 per cent., where
the value of the gift exceeds £1,000 to 20 per cent.
where the value exceeds £63,000.
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Northern TPerritory.—This State imposes a gift duty
the rates of which are the same as those for the succes-
gion duty applyving in that State. The rate is thus
dependent on the value of the gift, and the degree of
relationship.

South Austrolia, Western Auwstralic, and Tasmania
all have duties on voluntary transactions; bnt, in each
case, the duty is little more than a conveyance dnty,
However, it must not be overlooked that in these States,
and in all other States in the Commonwealth, the
Commonwealth gift duty applies, as well as the duty
imposed by the State.

PosiTion v THE UNITED KiNgDOM,

The United Kingdom does net have a gift duty, or
any duty corresponding to a gift duty. However, pro-
vision iz made in the Death Duties Act of that countrv
that all gifts made within five vears of the date of
death form part of the dutiable estate of a deceased
person,

REBATE wHERE GirT DUTY 15 PAlp 1% NEW ZEALAND
AND IN ANY COUNTRY OUTSIDE NEW ZEALAND,

It is provided in the Finance Act (No. 2}, 1942 (N.Z,),
that, if a gift is subject to gift duty in New Zealand
and in any country outside New Zealand, a rebate is
allowed of one-half of the amount paid in New Zealand
or one-half of the amount paid in that country, which.
ever is the lesser amount, provided that country makes
a similar provision.

The Commonwealth of Australia is the only country
that comes within the provisions of the rehate. The
duties paid to the State Authorities do not qualify.

ANOMAIIES IN THE PRESENT SYSTEM.

The present scale of gift duty as fixed by s. 28 of the
Finance Act, 1940, is as follows :—

Talue of GIf;

\eeodmg Up to Ruto % Marginal Balance
£ P £ s, d.
— G0 Nil Nil
500 1,000 5 526 6 4
1,000 5,000 9 1,043 19 I
5,000 10,000 15 5.352 18 10
10,000 20,000 20 10,625 0 0
25

20 00[) —- 25 21 ‘333 [

This scale results in a donor of £1,100 paying duty at

9 per cent., while a donor of £l,000 pays at the rate of
5 per cent. only. Likewise a donor of £5,500 pavs at
the rate of 15 per cent., while a donor of £5,000 pays
at the rate of & per cent. Then again, a donor of £10,000
pays a duty of £1,500 while, in contrast, a donor of
£10,500 pays £2,000 duty. Similarly, a donor who has
made a gift of £20,000, involving duty of £4,000, would
have to pay a further £1,000 in duty if he made an
additional gift of £1,000 within the year.

These illustrations of the result of violent changes in
the seale, and the problem of marginal balances which
accompanies those changes, are a powerful argument
in favour of review and improvement of the rates.

Tue NEw ScaLe oF DuTIEs,

The new scale generally embodies the ideas in the
seale recommended for estate-duty purposes. [t dis-
poses of the problem of margins altogether, and does




August 2, 1955

away ‘with the steep jump in the rate at any point.
It will enahle a donor to make a gift without undue
manipulation. in order to keep the value within any
particular duty bracket. It will thus encourage donors
to make gifts without undue thought to the resulting
duty liability.

On the other hand, it is necessary for the scale to
bear a reasonable relatiouship to the prospective lia-
bility of the donor for death duty. FExperience in.
dicates clearly that gifts are not actuated so much by
the desire of the parent to provide for his family, as by
the desire and intention of avoiding the later payment
of a higher rate of duty,

The scale adopted by the Minister of Finance, and now
in operation, preserves this balance as far as it is possible
to do so.

As was said in Inland Revenue Commissioners v,
Duke of Westminster, {1936] A.C. 1, 19,  the taxpayer
may select a form of gift that does not attract duty”.
Under the new scale of gift duties, to make it worth-
while for a donor to make a gift, he would need to be
prospectively liable for & greater amount of duty. The
following table shows, in the first column, the amount
of the-gift, and in the second, the level of wealth at
which it becomes weil worthwhile,

Gift Donor's Estate
£600 £1.504¢

£2 000 £10,000
£5,000 £15,000
£10,000 £24,000
£20,000 £40,000

GrFrs 10 CHARITIES.

Section 2 (1) () of the Death Duties Amendment
Act, 1923, provides that mo gift duty is payvable in
respect of the creation of any charitable trust. in New
Zealand, or the gift of any property in aid of any such
charitable trust. The words “any charitable trust
in New Zealand,” when they appeared in s. 43 of the
Death Duties Act, 1909, which was vepealed and re-
enacted as 8. 2 (1) {a) of the now current statute, were
interpreted as applying to trusts for the benefit of
persons in New Zealand : Gurland v. Minister of Stamp
Thties, [1919] N.Z.L.R. 792, 798, where Hosking, J.,
applied the principle involved in the decision of the
Court of Appead in In ve Adams, {1005) 25 N.Z.L.R.
302, 8 G.L.R. 46 (where the relevant words in the
statute were * property voluntarily conveyed, devised,
hequeathed, or transferred to trustees for the benefit
of the public ”). The principle was that 1he exemp-
tion from gift duty applied only where the ultimate
objects of the charity were wholly or substantially
within New Zealand, as the property so given would
benefit the people of New Zealand by serving to lighten
their taxation for such charitable purposes as were
supported by the public revenues. TIn other words,
the Court of Appeal held that the rationale of the
exemption was the quid pro quo which New Zealand
thus obtained.

In Garland’'s case, the gift was made by a donor
resident in New Zealand in favour of trustees resident
in New Zealand for what was described as the foreign-
mission work of the Methodist Church of New Zealand.
In that case, the Court did not have to- deal with an
exempting enactment which did- not mention New
Zealand, or which left the territorial limit of the exenip-
tion quite open, as in In re Adems, for the expression
under conmderation was ““any charitable trust in
New Zealand ”, as used in a. 43 of the Death Dutics
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Act, [909; and the question was reduced to this—
namely, whether that meant a charitable trust which
is managed or controlled in New Zealand, or a charitahle
trust which is for the benefit of persons within New
Zealand.

Notwithstanding the difference between Gurland’s case
and Inre Adams, (1903) 25 N.Z.1L.R. 302 ; § G.L.R. 46,
it was held that the rationale of the decision in the latter
case served to determine the question, and that the
latter of the two alternative meanings must be adopted,
The rationale of the decision in Ir re Adams was stated
by Hosking, J., to be as follows ;

“. .. charitable gifts are exempted from duty because of

the reciprecal public benefit acerwing from them, and that,

if the quid pre quo is not to be found in New Zealand, the
exemption primg foele does nob apply. In aother words,
the exemption applies only il the guid pro quo enures tor the
benefit of persons or sbjects in New Zealand. If the gift
possesses no suach reciprocity, then a doubtful cnactment
exempting gifts from duty should prinee fueic he construed

48 having no application to such a gift.

In In ve Adams, the Court of Appeal considered that
a quid pre que, materially speaking, would exist if the
benefit of the gift were to acerue in New Zealand, be-
cause the objects of the gifts which the then legislation
exempted were of such a nature that the gifts would
lighten the finaneial burdens of the then Colony. Mr.
Justice Hosking did not think the rationale of the exemp-
tion was to be confined to gifts the ohjects of which
would relieve taxation. As the legislation then stood,
and having regard to the purpose of the mift in In re
Adams, there was no ocecasion to consider any other
quid pro quo in that case. In In re Wilson, (1908) 28
NZLR, 50; 11 GLR. 122, aff. on app. sub nom.
Commissioner of Slamps v. MeDoual, (ibid., 373 ; 504),
where the gift was in aid of the social work of the
Salvation Army in New Zealand, the Court of Appeal
held the gift to be exempt, although it was not very
evident to what extent that social work served to
lighten the financial burdens of New Zealand ; but,
as the Court considered the funds comprised in the gift
had substantially to be spent in the Dominion, it may be
said that, materially speaking, a quid pro quo was
rendered hy the gift.

The view taken by Hosking, J., as to the meaning
of the words “in New Zealand ” wag, he said, con-
firmed by the pointed insertion of the words ** in New
Zealand " in s, 43 of the Death Duties Act, 1909, passed
after In re Adams, (1905} 25 NZLR. 302; 8 G.L.R.
46, was decided. The words “in New Zealand 7’
were retained in s. 43 of the Death Duties Act, 1921,
passed after Glurland’s case had been decided, and also
retained when that seetion was repealed and replaced
by s 2 (1) () of the Death Duties Amendment Act,
1923, now currently in force,

Where, therefore, there is a gift to a charitable trust,
the question must always arise under the existing law
as to whether it is *" a charitable trust in New Zealand”’.
As Sir Michael Myers, C.J., said in Wesion and Guardion
Trust and Lxecutors Co, of New Zealand, Lid. v. Com-
missioner of Stemp Duties, [L945] N.Z. TR, 192,197, 1.1 ;
(19457 G.L.R. 72, 73, “ the crucial test is whether the
trust property must be applied to objects in New
Zesaland ' ;  and this test was approved by the Court
of Appeal on appeal from the judgment of the learned
Chief Justice, ibid., 316, 317, | 35 ; 242, 244,

Asthe law stood when frnre Adams, (1905) 25 N.Z.L.R.
302; 8 G.L.R. 46, was decided, the burden of duty on
gifts infer vivos ultimately fell on the persons taking the
property, unless the donor otherwise provided. Estate
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duty in respect of the whole estate was primarily payable
out of the deceased’s estate, but was ultimately to be
apportioned amongst and borne by the beneficiaries
according to their several interests: see s. 12 of the
Deceased Persons’ Estate Duties Act, 1881. In the case
of instruments of gift, liability for payment of the duty
was primarily cast on the donor with the right to recover
from the donee, the property also heing charged with
the duty : see 8. 6 (2) of the Stamp Acts Amendment
Act, 1805, The oxemptions under consideration by
the Court in = re Adams were, therefore, exemptions
operating in favour of those benefiting from the gift,
and the quid pro gquo principle was directly in point
as applied to them. This, however, is not the position
in respect of gift dnty under the present gift-duty
legislation, for, under s. 50 of the Death Duties Aect,
1921, gift duty constitutes a debt due and payable to
the Crown by the donor. The liability for its pay-
ment is thus cast on him, and he is hound to indemnify
the donee against any charge for it on the property :
see 8, 5l (2). Consequently, under the existing law,
the exemption in favour of gifts infer wivos to charitable
objects *“in New Zealand ” operates in favour of the
donor, though he does not give, materially, any quid pro
quo for the exemption in any shape or form.

The net result of the present legislation is to curb the
generous impulses of a prospective donor of gifts to
worthy—though technically not ™ in New Zealand "—
charities, which immediately render the donor liable
for gift duty on them.

The imposition of gitt daty on gifts to charities ont-
side New Zealand has been relaxed by the Legislature
on a number of occasions, for example, in respect of
private donations to the Food Relief Funds of Great
Britain (I'inance Act, 1951, s, 17), to the United Nations
appeal for the relief of distressed children (¢f. Finance
Act (No, 2}, 1952, 5. 5), and to flood relief funds in the
United Kingdom and the Netherlands (Finance Aect,
1953, = 6). But, as we observed m our last issue in
another connection, it would be a bold statement to
say that those charitable objects were more worthy of
support than, say, the Red Cross or the New Zealand
Lepers’ Trust Board, which, by the “crucial test”
set out in Wesfon's cage, have charitable objects not
“in New Zealand,” so that gifts infer vivos to either of
them attract gift duty for which the donors are liable,

SoME SUGeESTIONS.

The Minister of Finance, in bis Buadget, did not fore-
shadow any change in the statutory provisions velating
to gift duty, and confined himself to the adjustinent of
the rates of such duty; but, as a consolidation of the
Death Duties legislation is in prospect for enactment
in the present Session, the time iz opportune for the
removal of anomalies in the present system of collecting
such duty.

We shall welcome any suggestions from the practising
profession as to improvements which they consider
ghould be made in the present gift-duty legislation.
In the meantime, we put forward some suggestions
which the Minister of Ifinance, with his practical ex.
perience of estate and gift-duty matters, will, we think,
appreciate.

With the new abolition of succession duty on the
value of a devise or bequest of property to a charitable
trust which, wholly or partially, benefits charitable
objects ountside New Zealand, a testator’s estate will
not any longer he lable for payment of what amounted

to a post-mortem gift duty on the value of such a devise
or bequest. The basis of the rationale of the Court of
Appeal’s judgment in Frn re Adems, as extended io
Garland’s case, has gone, with the abolition of succession
duty in respect to duty on gifts to charities having
objects outside of New Zealand ; as such rationale is
abrogated by the disappearance of the differentiation
betiween the two classes of charities in respect of succes-
sion duty, If, therefore, the present s. 2 (1) (a) of the
Death Duties Amendment Act, 1923, were left un-
repealed (or were re-enacted in the proposed Death
Duties Act this year), the living donor of a gift to a
charity such as the Red Cross or the New Zealand
Lepers’ Trust Board—which operate solely in New
Zealand, but henefit objects outside New Zealand—
is penalized and his estate is pro tanio reduced, to an
extent to which hig estate, after his death, in respect of
a bequest of the same nature, will not he subject to
succession duty under the new legislation.

It is suggested, therefore, that the distinction be-
tween a gift to  a charitable trust in New Zealand
and a gift to a charity which is not restricted to objects
in New Zealand should be abolished, so that the effect
of the removal of succession duty in respect of devises
or bequests to the latter class of charities will be re-
flected in the case of gifts inter wivos, with the result
that, as regards both succession duty and gift duty,
all charities will be on the same footing.

Section 53 of the Death Duties Act, 1921, requires,
ag a matter of administration, that a return must be
made to the Comrmissioner of Intand Revenue in respect
of every gift where the amount invoived is £300 or
upwards. Gifts up to £500 were exempt, bnt that exemp-
tion disappeared if a gift exceeded £500.

As, in terms of the Minister of Finance’s proposals,
the flat exemption of £500 is to be retained, irrespective
of the value of the gift, it would simplify administration
of the gift-duty provisions i s. 53 were amended to
provide that a gift return would be required only where
the gift (alone or combined with any other dutiable
gift in the preceding twelve months) exceeds £500.

The Commissioner may take the view that the return,
even in the case of a £300 gift, is useful to enable him
to check easily and speedily a subsequent gift for the
purposes of aggregation: but, if that be so, gifts of
{say) £250 or any gifts under £300, which are exempt
injtially, could still be used for that purpose, but
they are not, of course, disclosed to the Commissioner
at the time they arve made—that is, under the existing
law which requires disclosure only at £300 or moare.

Administratively, it seems, therefore, that if the
gift-duty declaration were recast in sufficiently wide
terms to make the donor disclose afl gifts made within
the previous twelve months, there is no sound reason
for retaining this provision in respect of a gift statement
where the gift it evidences can never alone attract
any duty,

An ancillary matter is the case of the new valuation
required where a gift of realty is made. Tt sometimes
happeus that a gift is made of a share (say, one-fifth
or one-twelfth interest) in a particular veal property.
At present, a valuation of the whole of the property
must be obtained, and the higher valuation fee is charged
for it. It would encourage donors of such undivided
shares of realty, if the valuation fee were assessed on
the share which is the subject of the gift, and not on the
total value of the property.
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Lost correspondence, missing confirmations, *misleid” orders,
forgotten addresses, unfiled documents . . , how much is your filing
system costing you in netvous strain?  How much in hard cash?
And how does your hartassed staff feel about it?

solution

FILE-FAST — “Fast” for speedy filing — and “Fast” for secure
fifing. Insertion or removal of any sheet without disturbing remair-
der of the file— zll held “Fast' in four-post filing clip. Compact,
inexpensive and so simple to use that even the greenest cleck
can’t go wrong.

_ result

L
L

\

Everybody’s happy! And the cost is
negligible in terms of your annual
overhead. Write, phone ox call your
nearest Armstrong & Springhall
branch for details.

F3.4 -

ARMSTRONG & SPRINGHALL LTD.

Branches and Agents throughout New Zealand

ADDING MACHINES « ACCOUNTING MACHIMNES » ADDRESSOGRAPH MACHINES H

e CALCULATING MACHINES + DUPLICATORS AND SUPPLIES + FILING

SYSTEMS « POSTAL FRANKING MACHINES * STEEL OFFICE FURNITURE - TIME
RECORDERS + TYPEWRITERS AMD SUPPLIES

Wellington, Auckland, Christchurch, Dunedin, Whengarei, Hamilton, New Plymouth, Wangenui,
l_ Paimerston North, Masterten, Nelson, Timaru, Tnvercargdl, Suva, :

—— EE——
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UNITED DOMINIONS
{ CORPORATION

1 (South Pacific) Limited

CONFIDENCE | oo 5o

1 Financial Services Limited
. : Box 1616, Wellington
— results from the selection of a Bank with pro- ‘ , }
. . . . . : TOTAL ASSETS
gresme outlook and wide expericnce in adapting 1
it5 services 1o changing needs of its customers Select

APPROX. £} MILLICN
a lader in dependability and receive the muani-

wy a | FINANCE

mum in :ﬁicu‘my. - . fﬂr

THE NATIONAL BANK INDUSTRY and TRADE
OF NEW ZEALAND LIMITED

Established— 1872

N

throughaut Mew Zealand

.5

GEN

for

WELLINGTON DIOCESAN
LEGAL PRINTING SOCIAL SERVICE BOARD
—OF EVERY DESCRIPTION-

Memorandums of Agreements.
Memorandums of Leases.
Deeds and Wilis Forms,

All Office Stationery.

Sorierts the support of all Men and Women of Coodwill
towards the work of the Board and the Societies affiliated
to the Board, namely —

All Saints Children’s Haome, Palmerston North.

Anglican Boys Homes Soclety, Diocese of Wellington
Trust Board

. Anglican Boys Home, Lower Huti
' " Sedgley Home, Masterion

COURT OF APPEAL AND PRIVY

Chuyrch of England Men's Society —-Hospital Visitation
COUNCIL CASES.

“ Flylng Aungel > Missions to Seamen, Wellington
Girls Friendly Society Hostel, Wellington

8t, Barnabas Babies Home, Seatoun

8t. Mary's Homes, Karori

Wellington Clty Mission

ALL DONATIONS AND BEQUESTS MOST
L. T. WATKINS LTD.

GRATEFULLY RECEIVED.

Full information will be furwizhed gladly on appliou-
N ton fo +—
176-186 Cuba St., Wellington.

TELEPHONE 55-123 (3 lines)

THE HON. SECRETARY,
C/a Post Office Box 82,
Lower Huit.
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SUMMARY OF RECENT LAW.

ALIEN. .

Naturalization—Certificate granted to Applicant’s Father under
Loeal Act in Burma—-Whether Father became o British Subject by
‘Neatwralization—Burma Independence Act, 1947 (11 CGreo. 6 ¢. 3).
Sch, 1, para. 2(2). 1In 1878, the plaintiff’s father was granted in
Rangoon a certificate of naturalization under an Act passed by
the Governor-General of India in Couneil (No. xxx of 1852) in-
tituled ** An Act for the naturslization of aliens™. By virtue
of s. 8 of the Act the plaintiff’s father was deemed within the
territories therein referred to (i, the territories which
were under the govermment of the Ilast India Company,
including Burma), to be a natural-born subject of the British
Crown, ag if he had been born within the said territories, The
plaintiff was born in Burma in 1883, and held a British passport
from 1900 to 1951, On the question whether the plaintiff had
ceased by virtue of the Burma Independence Act, 1947, to be &
British subject on January 4, 1948 {the appointed day for the
purposes of the Act}, on the ground that his father’s naturalization
was local and the term “ British subject by naturalization ™ in
poara. 2 (2) of 8ch. 1 to that Act was confined to imperial naturali-
zation, Held, On the true construction of the Burmsa Independ-
ence Act, 1947, 8Sch. 1, para 2 (2), the plaintiff did not cease on
January 4, 1948, to be & British subject, because the local natural-
ization obtained by the plaintiff’s father was naturalizetion with-
in the meaning of that word in the enactment ; accordingly, the
plaintiff was a British subjeet, (Markwald v. Attorney-General,
{19201 1 Ch. 348, explained.) Bubmer v. Attorney-General.
{1955] 2 All E.R. 718 {Ch.D.]

COMPANY-WINDING-UP.

Misfensance—Liability for Misfeasance—Receiver and Manager
appointed by Debenture-holder—Liquidator—Whether Receiver a
Monager of Company—Whether alleged Default within Section—
Interest of Plaintiff in Subject-matter of Misfeasance Sumsnons—
Companics Act, 1948 (11 & 12 Geo. 6 e. 38}, 5. 333 (1), 5. 455 (1).
In 1940, B, J., Ltd., issued to a bank s debenture in ordinary
banker’s form, containing a floating charge on all the assets of
the company, to secure an overdraft.  In August, 1947, the bank
appointed A. as receiver and manager, A, immediately termin-
ated the active operations of the company and in January, 1048,
the unsecured creditors of the company presenied a petition for
the compulsory winding-up of B. J,, Ltd. A winding-up order
was made on January 27, 1948, and later, B. and another (whoe
died in 1952) were appointed joint liquidators. A contributory
of the company, who held seven hundred of the total issued share
capital of one thousand shares of £1 each, issued a summons in
the winding-up under the Companies Act, 1948, s. 333, to have
examined the eanduct of A. while acting a8 receiver and manager
from Augusat, 1947, until the winding-up order was made, and of
B. while acting as liguidator sinee the date of that order, on the
footing that A. and B. had been guilty of misfeasance. The
principal grounds of the application in relation to A. were {a}
that on his appointment he stopped all building work notwith-
standing that he was told that that would entail great loss to the
company ; (b) that he made to the Central Land Board an in-
correct application for loss of development value in respent of
land at Huyton ; and (¢} that he failed to make application under
the Town and Country Planning Act, 1947, s. 80, for & eortificate
of exemption in respeet of other land and to make a claim for loss
of development value in respect of that land.  In relation to B.
the principal ground alleged was that the claim in respect of the
land at Huyton was taken over by the liquidators, who, although
the incorrectness of the claim was pointed out, failed to put in
a proper application, so that the compensation received was
£4.500 instead of £8,600. The claims of unsecured creditors
amounted to about £10,000 and only £83 was available after
gatisfaction of the debts having priority. Held, 1. A. was not
& manager of the company within the words ** director, manager
orliquidator . , . of the company ™ in 8, 333 (1) of the Companies
Act, 1948, because he was not concerned to manage for the bene-
fit of the cormapany but, a8 reeeiver and manager of the property
of the company appointed out of court by the debenture-holder,
was concerned to realise the debenture-heolder’s security; ac-
cordingly, = 333 of the Act did not extend to A, 2. The grounds
of complaint alleged against A, were not within s, 333 because, as
vegards allegation {a), a receiver and manager appointed by a
debenture-holder was under no duty to the company or its con-
tributories to preserve the goodwill and business of the company,
and allegations (b) and (¢} were in substance charges of negii-
genes, not of any misapplication or misfeasance for which a charge
conld be sustained under the section. (Dicta of Maugham, J., in
Re Etie, Ltd., {1928) Ch. 873, and of Lindley snd Lopes, LJJ,, in
Re Kingaton Cotton Mill Co, (No. 2), [1896] 2 Ch, 283, 288, app-

plied.) 3. The ground of complaint allegad against B. was alsg
not of misapplication or misfeasance within 8. 333; moreover
even if £8,600 had been received as compensation in respect of the
land at Huyton, there would still have been nothing avaitable for
contributories, and, therefore, the contributory had not suffi-
cient interest in the subject-matter of his claim to entitle him to
proceed under 8. 333.  Appeals allowed. Re B. Johnson & Co,
(Builders), Lid. (1955] 2 All B.R. 775 [C.A.]

CONTRACT.

Work—Fitness of Materials for particular Purpose—Hair Dye
producing Dermatitis—Preliminary Test negative—Customer fail-
ing to disclose Il Hffects suffered on Previous Occasion. In
1954, the plaintiff, who wished to have her hair dyed at the estab-
lishment of the defendant who was & ladies’ hairdresser, agreed
to undergo a test of Inecto, a hair dye which was known to be
dangerous in certain eases. The plaintiff read the instructions
on the Inecto package which included a warning that the use of
Inecto Rapid without a test might be dangerous and prescribed a
simyple test for discovering whether a person had a predisposition
to skin trouble as a resnlt of using the dye. The test was duly
applied to the plaintiff and proved negative, but, when subse-
quently used to dye the plaintiff’s hair, the Inccto produced
acute dermatitis. In 1947, Inecto had been used on the plain-
#iff’s hair by another hairdresser and had had a bad effect on
the plaintiff. She did not tell the defendant at the time when
the use of Inecto was being considered that Inecte had pre-
viously been used and had had a bad effect. The plaintiff was
one of a rare class of persons who reacted normally to the small
test of Ineeto but for whom a full application of the dye might
still he harmful. In an action for damages for breach of
warranty that the Inecto was suitable for use for the purpose
for which it was required, wiz., for dyeing the plaintiff’s hair,
Heid, The defendant was not liable gince, although a warranty
by the defendant waa to be implied that Inecto was suitable
for dyeing the hair of a person whose reaction to Inecto was
normal, yet the plaintiff by failing to warn the defendant at the
time of the test and treatment about the plaintiff's previous
experience of the use of the dye, and thus, in effect, of the fact
that the plaintiff was abnormelly sensitive to Inecto, was dis-
abled from relying on the warranty, Griffiths v. Peler Conway,
Lid., [1938] ¥ Al E.R. 635, applied.} Appeal allowed. Ingham
and Another v. Emes. [1955] 2 All E.R. 740. [C.A.]

CRIMINAL LAW—-BIGAMY.

Quarter-caste Maori going through Form of Muarrdage with
Womuan of Not Less than half Maori Blood, in Presence of Officiat-
ing Mindster, without Notice to Registrar or Certificate from Him——
Marriage, though defective, purporting to be Marriage of Two
Maoris before Officioting Minister—DBigamy comanatied—Crimes
Act, 1908, 5. 224 (2)—Maori Land Aect, 1931, 5. 232. The
accused, a quarter-caste Maori, was married, and, on January
11, 1949, he went through a form of marriage with a woman
of not less than half Maori blood. He was charged with bigamy
in going through this form of marriage, The form of marriage
which he went through on January 11, 1948, was in the presence
of an officiating Minster ; but without prior notice to the Regis-
trar of Marriages, and without a certificate from the Registrar.
At that date, s, 232 of the Maori Land Act, 1931, was in force,
and, had the accused been a half-caste Maori, or of greater ad-
mixture of Maori blood than half-caste, and had been wun-
mdaried, the form of marriage gone through would have resulted
in 8 regular valid marriage, sanctioned by 8. 232 as an optional
form of marriage between two Maoris. On appeal against a
sentence by a Magistrate of six months’ imprisonment on the
charge of bigamy, Held, That the marriage was not merely a
marriage according to Maori custom in terms of s 79 of the
Maori Affairs Act, 1953, but it purported to be a marriage of two
Maoria before an officiating Minister, in aecordance with the
provisions contained in s. 232 (1) (b) of the Maori Land Act,
1931, then in force, and that, accordingly, the crime of bigamy
had been committed. (Renata T'e Ni v. Tuihata Te Awhi, [1921]
N.Z.LR. 729; [1921] G.L.R. 331, followed.) (B. v. Brawn,
(1843) 1 Car. & K. 144; 174 E.R. 751, and R. v, Robinson,
(1938) 26 Cr. App. R. 129, applied.) MeDonald v, Police. (8.0,
Hamilton, June 13, 1955, Shorland, J.}

CRIMINAL LAW--FALSE PRETENCES.

Statement of Intention about Future Conduct does not constitute
a False Prefence. A statement of intention about future con-
duct, whether or not it be a statement of existing fact, i not
such a statement as will amount to & false pretence in oriminal
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law. The appellant and his father carried on a business ag peast
destructors, The appellant had entered into eontracts with
farmers to destroy the vermin on their land aver the period
of a year and had asked for and obtained payment in advance
of haif the annual charge. In some cases he did no work at all
in fulfilnent of the contract. He was convicted at quarter sessions
for obtaining cheques by false pretences, The indictments,
which were sll in similar form, alleged that he obtained the
cheques ** by falsoly pretending that he . . . was then bona fide
entering into & contract for the destruction of males . . . for
& period of twelve months, and that he . . . then bona fide in-
tended to eamrrv out [his] obligations under the said contract,
and that he . . . then bora fide believed that [he} would bhe able
and willing to earry out [his] said obligations,” The jury
were dirceted that the prosecution had to prove that the appel-
lant entered into the contracts without any genuine intention
of carrying them out and that he felsely pretended that he had
such an iutention. Held, The direction was wrong in law and
the vonviction must be guashed. {Dictum of Bowen, L.J., in
Edgington v. Pitzmaurice, (1885) 20 Ch.D. 483, distinguished ;
dietom of Lord Alverstone, O, in R. v. Buaweroft, [1909) 3
Cr. App. Rep. 21, explained.) (B. v. Jones, {1853) & Cox C.C.
447, disapproved.) Appesl allowed. R, v. Dent. [1955] 2 All
ER. 806, [C.C.A]

CRIMINAL LAW--INDICTMENT.

Motion to Quash—Time for making the Application, 'The
defendant and his brother were the cxecutors and trustees of
their mother's will and her residuary estate was to be divided
between them. At the time of the mother’s death in 1949,
the brother was abroad and the defendant, who was a solieitor,
obtained probate of the will and made himself responsible for
administering the estate. In December, 1953, on an originating
summons taken out by the brother, an order was made for
the administration of the estate by the Court, and by an order
dated Japuary 19, 1954, the defendant was required to lodge at
g district registry on or before February 12, certain accounts
and a statement, all of which were to be verified by affidavit.
The defendant having failed to comply with the order of January
19, by an order, dated March 4, the brother was given leave to
issue & writ of attachment against the defendant for his con-
tempt of Court, and on March 8 the defendant was arrested
and put in prison. Om March 23 he was released, after having
apologized to the Court and undertaken to comply with the
order of January 19 within a month of his release. He again
failed to comply with the order and also with a renewal order,
in the same terms, made on April 23, and on June B he was
again arrested and put in prison for contempt of Court. On
September 22, 1054, while still in prison, the defendant swore
an_affidavit in which, after apologizing to the Court for his
failare to prepare in proper form the accounts which he had
heen ordered to produce, he explained that he had me money
10 do 8o and diselosed, for the first time, that he had converted
to his own use most of the assets from his mother’s estate. He
then went on to ask for his release. Babsequently, the de-
fendant was prosecuted for fraudulent conversion, under the
Larceny Act, 1016, s, 21, The defence ynoved to guash the in-
dictment on the ground that under s, 43 (2) of the Aect, the
defendant was not liable to be convieted. Held, The con-
vergion constituting the offence charged had been first dis-
closed on oath by the defendant ““in consequence of . , . eom-
pulsory process of [a] Court of law or equity in [&] proceeding
within the meaning of those words in 8. 43 (2) of the Larceny Aet,
1916, and accordingly the defendant was protected by the sub-
section from hoing convieted and the indietrnent should be
guashed. (B. v. Noel, [1914] 3 K.B. 848, and R. v. Tutile,
(1929) 140 L.T. 70L, distinguished.) R. v, Maywhort. [1855}
2 AILE.R, 752. [Chester Ass.]

DIVORCE AND
ABSOLUTE.

Amendment— Murriage as Pleaded and Froved dissolved by
Decree—Decree nade Ahsolute——Two Ceremonivs of Mirriage—
Petition veferved only to Second Ceremony—Application to amend
Petition and Decrees by rubstitwding Referemces to Firat Ceremony—
Matrimenial Causes Act. 1950 (14 Geo, 6 ¢, 25), s. 4 (D—Matri-
monial Causes Rules, 1030 (8.1, 1950 No, 1946), . 4 (1) (8}, v.
(1), r. 80. By the Mairimonial Cavses Rales, 1950, r. 4 (1) (a),
a petition for divoree must state the  names of the parties to
the marriage, the place an | date of the marriage and the name
snd atatus of the wife bofore the marriage " and, by 1, 6 (1),
must be supported by an affidavit by the petitioner verifying
the facts.  On October §, 1926, the parties went through a cere-
mony of marriage in secret at the church of St, P. The husband
transposed his Christian names and omitted one of the wife's
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Christian names for the cudry in the marriage register. On
October 27, 1927, the parties went through a second cere-
mony of marriage at the church of 8t. M., which was attended
by their friends amd relations. Their naines were on this oceas-
sion corrcetly entered i the register. On January 20, 1953,
the wife presented a petition for divoree on the ground of the
husband’s adultery, and set out the details relating to the
second ceremony. (n Mav 15, 1953, o divorce commissioner
granted to the wife a decree nisi, pronouncing that ** the marriage
had and solemnised on Octohor 27, 1927, 2t St. M. Parish church
between the parties be dissolved. On June 27, 1953, the decree
was made absolute., Subsequently ecach party ro-married. On
July 7, 1434, an order was made in respect of the wife's prayer
for maintenanee, and on October 6. 1954, an order was made
varying the marriage settlement. On a sumwons by the wife
calling on the husband to show esuse why sho should not be at
liberty 10 amend the petition and the decrees by substituting
the date and place of the first ceremony for those of the second
ceremony, and by inserting the descriptions in the marriage
register relating to the first ceremony, Held, Precision in
pleading the marriage ceremony which, by a petition for divores,
a petitioner prays that the Court should dissolve is a matter of
subatance, not of form {Reder v. Reder, [1048] W.N. 238, applied) ;
when the deerces for dissolution were made in the present case
it was intended only to dissolve the marriage which had been
pleaded and proved, wiz., that of October 27, 1927 ; and as there
had been no slip or omission in recording that decision, the (lourt
had no power either under R.8.C., Ord. 28, 1. 11, or its inherent
jurisdiction to make the amocndments sought (MecCuarthy v.
Agard, [1933] 2 K.B. 417, considered and applied) and the
sammons would be dismissed, (Hampson v. Hampson, [1908]
P. 355, not followed ; dietum of Lord Merriman, P., in Bveritt v,
Everity, [1948) 2 All . R. 543, 549, considered.) Per (luriam,
a matter of this importance should hawe been brought before
the Court by motion, and not by summons, Thynne {Marchioness
of Bath} v. Thynne (Marquess of Bath)., [1955] 2 All E.R. 377,
tP.D.A]

DIVORCE AND MATRIMONIAL CAUSES.
Maintenance Agreements on Separation and Divoree, 2719 Law
Tiwmes 310,

EXECUTORS AND ADMINISTRATORS.
Advertisements for Claims against & deceased’s Kstate, 219
Law Times 301,

Undisposed-of Property as a Fund for the Payment of Legacies
99 Solicitors’ Journal 410.

GAMING.

Lottery—Pamphlets bearing ¢ Number distributed indisorimin-
ttely to Persons attending Banids ('oncert—Eaeh Famphlet having
Nupitior corresponding with Prize in Unnamed Oity Shop Window—
Result fimed and vnalterable on Distribution of Pemphlefs—Sub-
sequent Industry, Care, and Diligence in Locating Prizes wnot Af-
Fecting Result—Scheme o “lottery " —Caming Act, 1908, 5. 41 (a)
The fact that & competitor must employ some industry, care, and
diligence in order to obtain possession of his prize under a scheme
in which the distribution of his prize is hy chance, will not save
tha scheme from being a distribution of property  © by chanee
and therefore & * lottery »’ within the meaning of s, 41 (@) of the
Gaming Aet, 1908, unless the industry, care, and diligence affects
the regult, (Moore v. Eiphick, [1945] 2 All E.R. 155, applied.)
Thuas, wherve officials of an Association distributed pamphlets in-
discriminately to persons npproaching the gates of a Park where
the Association was holding a bands coneert, each pamphlet
bearing & number which corresponded with a numbered gift in a
shop window in & city arca, the distribution of the particulax
prize relating to the particular pamphblet was fixed and unaltered,
and was controllett by chance alone ; and it eonstituted a scheme
by which prizes were distributed by “ mode of chance ** within
s. 41 {a} of the Gaming Act, 1908, when the recipient of a pamphlet
received & prize-winning number,  Any subsequent employment
of industry, care, or diligenee on the part of the holder of a pamph-
let in locating his prize could not affect the result,  Hwmilton v.
Auelland Bands Assn. {Inel, (8.0, Auckland. June 2. 1954,
Shorland. \J.)

HOSPITALS.

Account for Hospitol Trentment of Puotient since Deceased—
Death vesulting from Injuries coused by Negligence-—Personal
Reprosentotives of Deceuserd liable to Hospital Board for Amount of
Such Account, to Extent of Deceased’s Estate—Hospital Board en-
titled fo recover Suck Amount from Wrengdoer—Ciaim not for
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“damages . . . for any bodily . . . harmn suffered by Deceased
—Statutes Amendiment Aet, 1937, 9 I7 (H—Hospitals Amendment
Act, 1932, 5. 15 (2).  Bection 17 (1) of the Statutes Amendment
Act, 1437 {whereunder ** the damages rocoverable for the henefit
of the estate of 8 deceased person shall not include any damages.. .
for any bodily or mental harm suffered by him ') is not a bar to
& claim by the personal representative to recover hospital ex-
penses for treatment of the deceased, which is a claim for loss
sustained as & result of the negligence of the wrongdoer, and is
not a claim for damages “ for ™ the bodily injury. (Graent v,
Australion Knitting Malls, Lid., [1036] A.C. 85, applied.) Con-
sequentiy, by virtue of s, 15 (2] of the Rospitals Amendment Act,
1932, a hospital board can recover from the wrongdoer the amount
which the peraonal representative of the deceased was, to the
extent of the deceased’s estate, liable to the hospital board for the
cost of the relief granted as a consequence of the bodily injuries
sufferod by the deceased. Hole v, North Conterbury Hospital
Bourd. (8.C. Christeburch. June 17, 189565, MeGregor, J.}

Actions Against Hospital Authorities, 218 Law Times, 256.

HUSBAND AND WIFE.
Discharge of Maintenanee Order for Adultery, 99 Solicitors’
Journal, 345.

Married Women's Property—Title fo Property—Matrimonial
Home—Both Parties contrilading to Purchuse—Husband alone
malking Mortgage Repayments—Court Order for Sale with vacant
Possession—Sale inappropriate when Matrimonial Proceedings
pending—2Married Women's Property Act, 1882 (45 & 46 Viet.
¢. 75), &. 17.  Tn 1950, a merried couple bought a house for their
matrimonial home, the hushand contributing £170 and £60 legal
eosts and the wife, a schoal teacher, £230, towards the total cost
of £1,760 of which £1,308 was borrowed,  The house was con-
voyed to the husband and wife as joint tenants and by o mort-
gage of the same date they both assumed responsibility for re-
payment of the £1,300, but the mortgage repayments of £3
weekly were by arrangement between them to be made by the
husband out of his wages. The husband made no housekeeping
allowance to the wife but paid some of the household bills, and
the wife paid other household expenses and bought furniture and
replaced linen, erackery, etc. It was found as a fact that the
intention of the parties at the time of the purchase was that they
should own the house in equal shares and that the husband should
pay off the mortgage by deduction from his wages. On June 22,
1954, the wife presented a petition for divoree, which was subse-
quently amended so as to claim only judicial separation. In
September, 1454, the hushband made an application to the County
Court Judge for an order under 8. 17 of the Married Women's
Property Act, 1882, that the house belonged to him and that the
wife ghould do everything necessary to vest it in his name. At
the time of the hearing £G51 had been paid off the mortgage,
leaving £649 outstanding, and hoth parties were still living in the
house, The Judge decided that the house ghould bo sold with
vacant possession, and that the proceeds of sale subject to paying
off the mortgage and paying a sum of £300 (viz., the sam of £230
4-£70 in respect of subsequent contributions {0 the home) to the
wife belonged to the husband. O appeal, Held, 1. In aceord-
ance with the original intention of the parties at the time of the
purchase of the house they were entitled beneficially to the
proceeds of sale in equal shares (Rimmer v, Remmer, [1952] 2 All
E.R, 863, applied); and as from the date when the marmriage
Liroke down, which was taken as June 22, 1954, both parties were
liable a8 between themselves in equal shares for sums payable
under the mortgage. 2. As the wife was a co-owner, and might
he the innocent party, in which case the husband would be under
a duty to provide her with & roof over her head, an order for sale
of the house with vacant possession cught not to be made at the
present time but the guestion could well be considered by the
matrimonial Court when dealing with alimony or maintenance.
Cobb v, Cobb,  [1955] 2 All K., 696 [C.A.]

INTERNATIONAL LAW,

The Preposed International Criminal Court, 105 Law Journal,
361,

PRACTICE—APPEALS TO PRIVY COUNCIL.

Value of * matter tn dispule "—Tenants® Appeal—Value to
Appellonts of Retention of Right of Oceupancy of Premises—All
Relevant Circumstances relating to Premises and to Business con-
ducted therein o be taken into Account—Value of Retention of
Right of Occupancy shown to amount $o mors thap £500 Sterling—
Conditional Leave given—Stay of Bxecution of Order for Possession
pending Disposal of Appeal—Terms imposed as to Speedy Prosecy-

NEW ZEALAND LAW JOURNAL

215

tion of Appeal—Privy Council Appeals Rules, 1910, RR. 2 (a), 6.
The correct course in determining the guestion of the valus of
“ the matter in dispute *’, on the appeal, within the meaning of
R. 2 {a) of the Privy Council Appeals Rules, 1910, is to lock at
the judgment as it affects the interests of the parties whe are
prejudiced by it, and who seek to relieve themselves from it
by an appeal to Her Majesty in Council, {Macfarlane v, Leclaire,
{1862) 156 Moo, P.C. 181; 15 E.R. 462, and Alan v. Pra#t, (1888)
13 App. Cas. 780, followed.) So held by the Court of Appeal,
in granting conditional leave to appenl from the judgment
reported. A judgment of the Court of Appeal ordered the
appellants {o give to the respondent possession of certain
premises ocoupied by them as temants by virtue of the spocial
provisions of the Tenancy Act, 1948. The appellants sought
conditional leave te appeal from that judgment to Her Majesty
in Couneil. Held, by the Court of Appeal, 1. That the proper
approach was to determine whother the appellants had
established that it was worth £300 sterling to them that the
provigions of the Tenancy Act, 1948, should be held to give
them probection against an order to vacate the land; and that
meant that all relevant circumstances relating both to the
premises themselves and to the business conduected on the
premises by the appellants were consideratioms which required
to be taken into acecount. (Lipshitz v. Valere, J1048) A.C. 1,
followed.) {(Popatlal Padamshi v. Shoh  Meghyi Hirji and
Chogleiy v, Bains, hoth unreported, bub reforred to in Meghji
Lakhamshi & Brothers v, Furniture Workehop, [1954] A.C. 80, 88 ;
f1954] 1 All E.R. 273, 275, applied.) 2. That such considera-
tions included the value of the land ocrupied by the appeliants
and the rent paid by them ; the fact that an order for possession
meant the extinetion of the appellants’ boardinghouse business ;
and the expenditure incurred in 1945 by the appellants in the
repair of the building following a fire, and the considerable sum
spent by them since 1945 in complying with requisitions by
the City Council. 8. That, taking all those factors into con-
sideration and giving them their proper weight, the right of
cecupancy of the premises which the appellants sought ta main-
tain was worth more than £300 sterling to them: and that
conditional leave to appeal gshould be granted. 4. That there
should be a stay of exesution of the order for possession pending
the determination of the appeal, subject to terms imposed for
the prosecution of the appeal with the least possible delay.
MeKenna and Another v. Porter Motors, Lid. (No. 2). (GA.
Wellingtom, June 3, 1455, Finlay, North, Turner, JJ.)

PROBATE AND ADMINISTRATION.

Probute—A ppointment of New Executor—ddministration Bond
—Will appeinting Executor, and, if such Brecutor unable to act,
appointing Manager of Named Company as Substitute for Eve-
cutor—Orant of Probate to Executor who discharged Duties wntil
Incapacity due to 1ll-health—4 ppointment of Substitute Brecutor—
Such Appointment not ** a grant of administration”, but Subs-
stitution, wirtule officii, of One Ewmecufor for Anether to whom
Probate granted—Administration Bond  or  Swreties  dispensed
with—Form of Order—Addmvinistragion Act, 1952, gs. 6, 11. The
testator, by his will, appointed H. a3 his executor and trustee,
ar *“if he should be unable to act ", then * the Managoer at
Wanganui” of a named company. . applied for and was
granted probate end he had discharged his dufies as executor,
though some of those duties remained unfulfilled. He then
applied, nnder s, 11 of the Administration Act, 1952, to be dis-
charged from his office as executor, on the ground of incaparity
to continue acting as such. He asked the Court t3 appoint as
executor and trustee, in his place, the Wanpganui manager of the
named company. He further applied to the Court to dispense
with sureties to the administration bond to be execuied pursuant
to 8. 6 of the Administration Act, 1952, Heid, 1. That the
order under s. 11 of the Administration Act, 1952, should be
made. 2. That, as this was not a * grant of administration ™
suach as is referred to in 8. 6 of the statute, but a substitution,
virtute officii, of an executor for one to whom probate had al-
ready boen granted, the chief reason which generally influences
the Court to require security (namely, that it is the Court, and
not the testator, who s nominating the administrator), was
therefore absent. {In re Cotterill, (1913) 32 NZ.L.R. 784; 15
G.L.R., 439, and Re Topliss, (1914) 17 G.L.R. 285, applied.)
3. That, taking the foregoing factor into account, and as all the
debts were paid and the share of the infant bemeficiary was
small, no order would be made directing an administration bond
or gureties. {Re Curtis, (1916] G.L.R. 29, referred to.} In re Mc
Lean (decensed), (8.C. Wanganui, May 5. 1855. Turner, J.)

SALE OF GOODS. _
Exclusion of Sellers’ Liability in the Motor Trade, 99 Sclicitors’
Journgl 298,
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INSANITY AS A DEFENCE TO CRIME.

The McNaghten Rules: A Plea for Their Retention.

By P. P. Lyxon, M.D., LL.D., F.R.A.C.P.

My attention has been called to an article in this
JOURxarL, ante, p. 140, in which a plea has been made
for a revision of the MecNaghten Rules, presumably to
bring them into line with modern developments and
advances in psychiatry and criminology. The writer
expressed the view that psychiatrists have always been
dissatisfied with the Rules, which, they maintain, are
unscientific and built upon a misapprehension as to the
true nature of mental disease, and which, for these
reasons, are to-day hopelessly out of date. The author
continued his criticism by saving that, in 1843, psy-
chology hardly existed, psycho-analysis was not born,
and psyehiatry was in a crude state. Since that day,
he said, these sciences have made a development that is
little short of amazing and have revealed a great deal
that was previously unsuspected in the undercurrents
that condition human behaviour.

This may be all perfectly true; but it is also true
that, just as in 1843, the complexities of the human
mind and the uncertainties of human behaviour still
remain matters for wonderment. Notwithstanding the
advances that have been made in techniques in regard
to the diagnosis and treatment of mental disorder,
jt is still troe that no general agreed definition of in-
sanity has heen arrived at. Consequently, when
attempts are made to formulate eriteria upon which a
scientific assessment of the mental state of any person
can be determined, the old difficulty arises again—a
difficulty increased rather than diminished by the very
complexity of life at the present time.

I think, at this stage, T may make a criticism of the
author for an error into which he has fallen for failing
to follow references to their sources. MecNaghten was

not the victim, but was the perpetrator, of the crime:

over which such a furore arose in 1843.

The Straffen case, by reason of its hizarre and extra-
ordinary ingredients, excited a great deal of public
interest; and the author of the article referred to the
correspondence in T'he Times which followed the trial
and the appeal. He referred also to the letter written
to that newspaper by the President of the Royal College
of Physicians, which I have before me as I write.

In the Straffen case, the remarks that were made by
Mr. Justice Oliver over ™ trying a babe in arms * were
made at the first trial, when Straffen, on the testimony
of experts in psychiatry, was found unfit to plead by
reason of mental defect and was committed to Broad-
moor Hospital. There he remained ag a patient until
his escape about a year later. I think this fact is
sufficiently important to have been given motre stress
than the author of the article gave it,

The expert evidence which was given in the first trial
was by those who were in a position to profit by the very
advances in psychology and psychiatry which the
author has made so much of.  The author of the article
has selected this case fur a purpose, viz., to show that
the Straffen case strikingly illustrates the inadequacy
of the McNaghten Rules. In my view it does nothing
of the kind,

I have no doubt that the President of the Royal
College of Physicians, Sir Russell Brain, would contend
that no more competent body could be found to de-
termine the mental state of a person than a medicat
panel or properly-trained medical officers. At the
same time, it must not be lost sight of—and ecannot
be too strongly emphasized—that a jury is the only
tribunal in this eountry which can find as a fact whether
a person is insane or not. In coming to that con.
clusion it has, as in other cases, all the advantages of
such professional evidence as is submitted to it. In
this way the jury will, from the special knowledge of
the medical experts who give testimony before it, be
able, as it were, to take advantage of the remarkable
advances in paychiatry and psychology and knowledge
of behaviour to which the anthor of the article has
referred.

I am bound to say that, in this connection, the public
and legal profession rate these advances a good deal
higher than do my own colleagues. When the Straffen
cage ig judged on this basis it will be seen that the in-
adequacy lies not so much in the Rules themszelves,
but in the wide diversity of opinion as expressed hy
different medical officers, and, indeed, as expressed by
the same medical officer on virtually the same faets
at different times,

This point is such an important one that 1 think it is
worthwhile in brief outline indicating the main features
of the two trials of Straffen.

When Straffen was first arrested and charged with the
murder of the twa children, Cicely Batstone and Brenda
Goddard, he was tried at the Taunton Assizes, Evidence
was called from medical men and submitted to a jury.
On the strength of Straffen’s previous medieal history,
and on the evidence as to the mental state of the prisoner
at the time of the trial, the Judge told the jury that if
they believed the evidence of the doctors they would
find that putting Straffen on his trial was like trying
a child. Straffen was found unfit to plead and was
committed to a mental institution. The institution
to which he was committed had formerly been a prison
for the criminal insane, but it is now a hospital and is
no longer regarded as a prison. Straffen was, in fact,
for over a year a patient in that institution and made
himself useful as a porter in the infirmary. During
the months that he had this job, he was able to make
reconnaisgance of the various means of escape which the
institution offered him. It may very well be that, as it
was regarded as a hospital, the means of preventing
escapes would be no more exacting than, say, in a
mental hogpital, I think it was this aspect of the matter
that created the greatest public uneasiness in England,
and which led to a good deal of agitated comment in the
newspapers about the ease with which the escape was
effected, and the terrible consequences which foilowed.
Nevertheless, he did escape, and, within an hour, he had
strangled & third child in much the same circumstances
as the two previous crimes, On the crime being detected,
he was interviewed at the hospital to which he had
been returned by Police officers, He rather skilfully
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evaded their questions and said that by réason of his
former delinguency, the Police were " ganging up on
him,” but he finally admitted the crime. He was then
charged with the murder: and, on medieal adviee
being sought from the doctors who had care of him,
they felt that they were in a position now to say that
not only was Straffen fit to plead, but, when he was put
on His trial, there was no evidence that they could
find which could be taken to mean that at the time he
committed the third murder that he was insane within
the terms of the McNaghten Rules.

Tt may be that onlookers at the trial and members
of the public generally felt that there was surely a grave
anomaly in that, at one particular time, a yonng man
of little more than twenty should be found so seriously
affected by mental disease ag to be nnfit to plead at his
trial, and that, in another year, the same or virtually
the same body of medical opinion now held an entirely
contrary view. The circumstances here surely suggest
that if there was any obscurity it was not on the part
of those who stated the law or those who administered
it. It was rather on the part of those who had all the
advantages of recent advances in psychiatric medicine
and in disorders of behaviour.

The truth of the matter is that the ingredients of
mental disorder are not capable of any precise and
scientific definition of a sort which the public tend to
believe that modern psychiatric practice offers. It seers
tome that the Straffen cage did not so much reveal the in-
adequacy of the McNaghten Rules, as it did the incomplete
state of medical knowledge and the inherent difficulties
of the subject. :

The leading article in The Times rather criticized
the frial Judge for the terms in which he defined the
three points needed to establish a defence to insanity.
The Times commented that the clarity of his explana-
tion did not content those laymen who asked why, if
Straffen was fit only for Broadmoor last year, this year
he could be condemned to hang. The answer is that,

The Function of Legal Philosophy.—Though there ave
no doubt many permissible ways of defining the func-
tion of legal philosophy, T think the most useful is that
which coneeives of it as attempting to give a profitable
and satisying direction to the application of human
energies in the law.  Viewed in this light, the task of
the legal philosopher is to decide how he and his fellow
lawyers may bhest spend their professional lives. In
keeping with this pragmatic conception, we may test the
reality of any particular controversy of legal philosophy
by asking : Would the adoption of the one view or the
other affect the way in which the Judge, the lawyer, the
law teacher, or the law student, spends his working day ?
Tested by this criterion, some of the issues about which
jutists have violently disputed reveal themselves as
lacking in any real significance for human affairs. On
the other hand, tested by the same standard, questions
which af first glance seem sterile and verbal may gain a
new reality. This is perhaps the case with the most
abstruse-seeming of all jurisprudential disputes—those
which relate to the proper definition of law.  Consider,
for example, the choice presented by two such conflict-
ing conceptions of law as that which defines it as the be.
“haviour patterns of Judges and that which defines it as
reasonl applied to human relations. This choice may

while medical knowledge and art is uncertain, the law
requires that certain Rules be complied with—Rules

- which--1 would again emphagize—are there for the

guidancé of juries.  If there is a certain rigid precision
in the actual terms of the McNaghten Rules, the exper-
ience of those who have seen them in operation is un-
animous that any loosening of their requirements wonld
be fraught with great danger.

There has been a suggestion made in recent months
and emanating from the United States that a different
view of insanity may be taken and that the following
issues should he put to the jury . —

(i) Whether the accused was suffering from a dis-
eagsed or defective mental condition when he
committed the erime ; and

(ii} Whether the crime was the product of such ab-
normality.

If the answer to both questions is in the affirmative,
a defence of insanity is made out.

In view of the difficulty of defining such terms as
“disease 7, defect 7, and * product 7, thig test would
be clearly very difficult to apply. Indeed, it may be
held ot reflection that these two rules may be more dif-
ficult to satisfy than the much-discussed and much-erit-
icized McNaghten Rules.

In (1952) 214 Lmw Times, 150, a contributed article
deals with great skill with the problem under digenssion.
Two points in thig article, in my view, stand out as going
to the heart of the matter. Oneis that it cannot be too
strongly emphasized that a jury is the only tribunal
which can find as a fact whether a person is sane or in-
sane. Secondly, that the issue of a prisoner’s sanity is
best left in the hands of the jury, gnided on law by the
trial Judge.

The infroduction of controversial elements such as
partial responsibility and uncontrollable impulse would
greatly complicate the operation of the Rules. In the
long run, it would do more harm than good.

seemn at first {o present only an issne of linguistic pro-
perties, about which no one should become unduly ex-
cited. Yet if in these definitions the word “law ™
means the life-work of the lawyer, it is apparent that
something more vital than a verbal dispute hinges on
the choice hetween them. Surely the man who conceives
his task as that of reducing the relations of men to a
reasoned harmony will be a different kind of lawyer
from one who regards his task as that of charting the
behaviour sequences of certain elderly State officials.
And if the lawyer shapes hinself by his conception of the
law, 50 also, to the extent of his influence, does he in turn
shape the society in which he lives. When this much
may be at stake we cannot dismiss a digpute concerning
the proper definition of law as a mere logomachy. To
do so would be to commit almost as stupid an error asz
that of denying the reality of a war because the slogans
under which it was fought were logically meaningless,
or did not present a clear-cut issue between the contend.
ing forces, If definitions of law are mere words, they
are words which may significantly direct the application
of human energies, and to the extent that they do this
they cannot he ignored in a legal philosophy which is
concerned with realities, (Lon. L. Fuller, The Law in
Quest of Itself (1840} pp. 4-5.)

e —
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A DISTINGUISHED AMERICAN LAWYER.

August 2, 1955

Visit of Dr. R. G. Storey, former Bar Association President.

One of the leading lawyers of the United States, Dr.
Robert G. Storey, of Dallas, Texas, and his wife recently
paid a short visit to the Dominion on his way to Pakistan
to assist in setting up a new legal and judicial system
there,

Dr. Storevy was an American counsel at the Nurem-
burg trials, and, more recently, a member of the 12.-man
Hoover Cominitiee set up to investigate the composi-
tion of the American Federal Government.

Dr. Storey is making a tour of the “ friendly free
nations of the world ** who have requested agsistance in
remodelling their legal and judicial systems. So far,
on his present tour, he has visited Korea, Japan, For-
mosa, and the Philippines for this work, Tt is his third
similar trip.

In Australia, Dr. Storey was the guest of the Law
Council of Australia at its biennial meeting at Brigsbane
on July 18. He was to spend four days in Melbourne
for discussions with lawyers and Judges there.

His present tour is being made with the assistance of
the State Department but Dr. Storey does not receive
a salary from the American Government,

From Pakistan, he and his wife will travel to Beirut,
Istanbul, Rome, and Paris, before returning to New
York by the end of August. He said he would spend
some days in Lebanon, where he would examine the
results of work he did there on a previous tour.

Dr. STOREY'S CAREER,

Dr. R. G. Storey was educated at the University of
Texas and the Southern Methodist University, where he
took his Arts degree. He received Doctorates in Law
from the Texas Christian University, 1947 ; Laval Uni-
versity, 1053 ; and Drake University, 1954. He is a
senior partner in the firm of Storey, Armstrong, and
Steger, of Dallas, Texas, in which the two sons are at-
torneys and partners. He is the Dean of Southern
Methodist University Law School, and the President of
the Southwestern Legal Foundation.

Dr. Storey has had a distinguished career in public
affairs, he was Assigtant Attorney-General of Texas for
Criminal Appeals, 1921-1923 ; Member of the National
Executive Committee of the American Legion, 1921 to
1922 ; Regent of the University of Texas, 1924-1930 ;
Governor of the Kiwanis Clubs, Texas-Oklahoma Dis-
trict, 1931 ; President of the Park Board, City of Dallas,
1938-1941 ; Executive Trial Counsel for the United
States at the Nuremberg Trial of the Major Axis War
Criminals, 1945-1946 ; and since 19533, he has been a
member of the Commission to Reorganize the Executive
Branch of the United States Government (Hoover Com -
mission).

His Bar Association Activities include the following :
President of the Dalias Bar Association, 1934 ; President
of the State Bar of Texas, 1948-1948 ; and President of
the American Bar Association, 1952-1953 ; Since 1954,
he has been President of the Inter-American Bar Asso-
President of the Dallas Bar Association, 1934 : President
of the State Bar of Texas, 1948-1949 ; and President of
the American Bar Association, 1952-1053. Since 1954,
he has been President of the Inter-American Bar Asso-

ciation ; since 1949, a Membor of the Council of the
Survey of the Legal Profession; and, since 1952, a
Member of the Council .of the International Bar Asso-
ciation. He is an Honorary Member of the Canadian,
Peruvian, Mexican, Cuban, Korean, and various State
Bar Associations.

He was a 2nd Lieutenant in the Heavy Artillery in
World War1, and Colonel of the Air Corps in World War
II. His decorations include the Bronze Star for Work
in War Crimes in Bulgaria ; Legion of Merit for Combat
Intelligence Service in the Mediterranean Theatre of
Operations; U.S. Medal of Freedom, and French
Legion of Honouwr for Services in Trial of Major Axis
War Criminals, Nuremberg.

In NEW ZEALAND.

In Auckland and in Christchureh, Dr. Storey was the
guest of the local Law Society, While in Wellington,
he was entertained at luncheon by the New Zealand Law
Society, and at an afternoon gathering by the Welling-
ton and New Zealand Law Societies. He also visited
the Law School of Victoria University College, where his
genial and friendly approach soon made him very popu-
lar with the students,

REBUILDING BACKWARD JUDIOIAL SYSTEMS.

In aninterview with a representative of this JOURNAL,
Dr. Storey said that the American Bar had realized that,
although the United States was spending billions of
dollars in rebabilitation of backward areas and giving
technical advice in agricultural industry and public
health, nothing effective had been done to encourage
{riendly free nations to develop the Anglo-American at-
titude towards an independent judiciary and legal pro-
fession. He pointed out that, when the Communists
overran a country, they first captured the prominent
lawyers. It was important, if democracy is to survive
in these aveas, that they understand the need for a
Bench and Bar which can funetion independently of the
Government, of the day. With this end in view, Dr.
Storey had visited West Germany, Korea, Japan, For-
maosa, and Pakistan. The theories which he had ex.
plained to these countries were foreign to their history.

Last year, he said, he spent six weeks in Korea on his
work.

“I think the work there has been fruitful ”, Dr.
Storey added. “ The Korean Legal Centre has been set
up to train the judicial leaders of the country in the
British and American type of common law system, and
a scheme for exchange of legal leaders between Korea
and America has been organised.  We think it will help
the country, and it will also serve as a pilot study.”
President Rhee of Korea told Dr, Storey that his first
vigit was only a beginning,

The Chief Justice in Japan explained that this eon-
cept was something new in the history of his country,
and would be difficult to develop. Nevertheless, it has
been arranged that the legal profession from the eount-
ries referred to will send representatives to the United
States to study the constitutional problems.  Already
fifteen German lawyers had visited the legal centre in
Dallas, Texas. ' ’
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When usked whether he thought that New Zealand
conld do anything to help, Dr. Storey stated that in
Indonesia, particularly, Australia awl New Zealand
could give valuable assistance in instructing this area
in the principles referred to above. He pointed ount
that, politically, Indonesia faced a very uncertain future ;
and assistance of this type was urgently needed.

In the United States, Judges, practitioners and teach-
ers of law have all been co-opted to further this gcheme.
The difficulty is to persuade lawyers of standing to stav
long enough in the various eountries. requiring help.

RrcoLLECTIONS OF THE NUREMBURY TRIALS.

Dr. Storey was Fxecutive Trial Counsel for the United
States at Nuremburg, in 1945 and 1946.  As such, he
was responsible for allotting the various aspects of the
case to be handled by the American prosecutors. He
spoke with great affection and respect of Mr. Justice
Jackson, whose death last year robbed America of one
of her greatest legal figures.

Sir David Maxwell Fyfe (now the Lord Chancellor,
Lord Killmuir} and Sir Hartley Shaweross, who led the
British team, became friends of his,

When asked for some recollections of the trial, Dr.
Storey said that Hess attracted attention early in the
trial by his queer behaviour. His British captors were
satisfied that he was insane. His defence counsel
maintained that he could not be convieted because of
hiz mental-instability. He was thin and gaunt. eating
very little, and hore an expression indicating abnormality

The Objection to Codification.-—The objection most
frequently made to codification—that it would if sue-
cessful deprive the present system of its ** elasticity -
has, we have reason to believe, exercised considerahle
influence ; but when it iz carefully examined, it will we
think turn out to be entitled to hut little, if any, weight.
The manner in which the law is at present adapted to
circnmstances is, first by legislation, and secondly by
judicial decisions, - Future legislation could of course he
in no degree hampered by codification. It would on
the other hand be much facilitated by it.  The objection
under consideration applies, therefore, exclusively to the
effects of codification on the course of judicial decision.
Thase who consider that codification will deprive the
common law of itg * elasticity ” appear to think that
it will hamper the Judges in the exercige of a discrefion
which they are at present supposed to possess, in the
decision of new cases as they arise.  There is some ap-
parent force in this objection, but its importance has to
say the least been largely exaggerated, and it is in our
opinion certainly not sufticient to constitute (as some
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of an wlvanced kind,  The Americans were not con-
vineed of his penuineness and an International Board of
pavehiatrists examined Hess.  He staged an attack of
illness during the hearing, and, at other {imes, he sat
hetween Goering and Rlbbentrop, reading a book and
taking no interest in the proceedings.

To the consternation of his defence counsel, the psy-
chiatrists unanimously found that Hess was sane,
While the argument wag proceeding the President, Lord
Justice Lawrence (now Lord Oaksey) looked up over
his glasses and said ** Would the prisoner Hess like to
make a statement!” Hess produced a brief written
docament from his pocket, and stated that he had been
simulating insanity ever since he surrendercd to the
British after his dramatic flight ; and that he wished to
proceed on the basis that he was a sane and normal
person.  Thereafter, he put on weight and hehaved In
every respeet as a sane, balanced individual.

Dr, Storey recounted this ineident to show the pro-
found wisdom of Lord Justice Lawrence, whose sense of
fairness had cleared up what might have remained a
matter of doubt and difficulty. He stated that, until
the uestion was asked, none of the Court had any
reason to think that Hess would give so devastating an
ansywer.

On the personal side, Dr. Storey has two sons in part-
nerghip in his legal firm.  He spoke with pleasure of
having appeared with each of them in a case right
through from: the initial preparation in his office to the
hearing in the Supreme Court of the United States,

people regard it) a fatal abjection to codification. In
order to appreciate the objection, it is necessary to con-
sider the nature of this so-called discretion which is at.
tributed to the Judges. It seems to be assumed that
when a Judge is called on to deal with a new combination
of circumstances, he is at liberty to decide according to
his own views of justice and expediency ; whereas on the
contrary he is hound to decide in accordance with prin-
ciples already established, which he can neither dis-
regard nor alter, whether they are to be found in previous
judicial decisions or in books of recognized authority.
The consequences of this ave, first, that the clasticity of
the common Taw ig mwuch smaller than it is often sup-
posed to be ; and secondly, that so far as a Code repre-
sents the effect of decided cases and established prin-
cipleg, it takes from the Judges nothing which they pos.
sess at present.  (Report of the Royal Commission ap-
pointed to Consider the Law velating to Indictable Of-
fences : With an Appendix containing a Draft Code
embodying the Suggestions of the Commissioners (Lon-
don, 1878) pp. 7-8.)

INLAND REVENUE:

DUTIES DIVISION,

New Masterton thce

An office of the Duties Division of the Inland Revenue De-
partment was opened at Masterton, on Augusc 1, 1835. The
address is: lst Floor, Academy Buildings, Cnr. Chureh and
Queen Streets. Masterton,

The postal address of the new office is;

Distriet Commissioner of Stamp Dutics,
Private Bag,
Masterton.
The affice will serve the counties of Castlepoint,
Masterton, Manriceville, and Wairarapa South,

Fentherston,
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EASEMENTS AND RESTRICTIVE COVENANTS.

Applications to the Supreme Court for Modification or
Extinguishment,

By E. C. Apans, 1.5.0., LL.M.

Of great interest to the conveyancer is the recent case
of Richardson v. Manwwatu Tire Rebuilders, Lid., [1955]
N.ZL.R. 541. It is interesting and important not only
for what it actually decides but also for certain dicta
expressed by Turner, J., on 5. 127 of the Property Law
Act, 1952-—a novel provision on which there is no other
reported New Zealand case. This section for the first
time authorized the Supreme Court to modify or exting-
nigh easements and restrictive stipulations affecting land.
The section applies to easements and restrictions exist-
ing at the commencement of the Act, as well as to those
coming into operation affer its commencement, Any
order made under the section may be registered under
the Land Transfer Act, 1952, and, when so registered, it
is binding on all persons, whether of full age or capacity
or not, then entitled] or thereafter hecoming entitled to
the easement, or interested in enforcing the restriction,
and whether those persons are parties to the proceedings
or have been served with notice or not.,  Subsection 1,
which is the substantive part of the section, reads as
follows :—

127. (1) Where land is subject to an casement or to &
vogtriction arising under covenant or otherwise ss to the user
thereof, the Court may from time to time, on the application
of any person interested in the land, by order modify or wholly
or partially extinguish the easement or restriction upon
being satisfied—

{m) That by reason of any change in the user of any land
to which the easement or the henefit of the restriction
is annexed, or in the character of the neighbourhosd
or other circumstances of the case which the Court
may deem material, the easemoent or restriction ought
to be deemed obsolete, or that the continued existence
thereof would impede the reasonable user of the land
subjeet to the easement or restriction without securing
practical benefit to the porsons entitled to the case-
ment or to the benefit of the reatrietion, or would,
unless modified, so impede any gach user; or

{h) That the persons of full age and capacity for the time
being or from time to time entitled to the easement
or to the benefit of the restriction, whether in respect
of estates in fee simple or any lesser estates or interests
in the land to which the casement or the benefit of the
restriction is annexed, have agreed o the easement
or restrietion being modified or wholly or partially
extinguished, or by their aets or omissions may reason-
ably bhe considered to have abandoned the easement
wholly or in part; or

(#) That the proposed modification or extinguishment will
not substantially injure the persons entitled to the
henefit of the restrietion.

Now, s. 127 of the Property Law Act, 1052, first ap-
peared in the Property Law Amendment Aect, 1951,
which never eame into force but the provisions of which
are embodied in the present consolidating Property Law
Act, 1952, As is well known to all solicitors, the Pro-
perty Law Amendment Act, 1951, was sponsored by the
Hon. H. G. R. Mason, Q.C., M.P., who outlined and ex-
plained the provisions of that Aet in {1952) 28 Npw
ZEALAND Law JoUurxaL 24. Explaining the predecessor of
this section under the heading of “ Important Changes in
the Substance of the Law 7, Mr. Mason wrote ‘—

. . and the same section gives power to the Court to remove

easements or restrictive covenants which lapse of time and
changed circumstances have made ohsolete.

Section 127, of course, goes further than that : it em-
powers the Court to modify easements and restrictive
covenants, but Turner, J.'s, restricted application of the
word  “modify ', as hereinafter explained, appears to
conform to the intention of the learned draftsman of the
Property Law Amendment Act, 1951, who, in his explan-
ation of the Act, omits all reference to the enlargement of
an easement or restrictive covenant.

The relevant words of the Memorandum of Transfer
in Richardson v. Manowatu Tire Rebudlders, Lid.,
(supra), were ag follows., The italics have been inserted
by the writer of this article for the sake of clarity,

.. . Do HErEBY TRANSFER AND GRANT to the transfersss as
appurtenant to the lands comprised in Certificates of Titlo
Volume 437 Folio 270 and Volume 482 Folic 246 being parts
of Sections Numbered 274 and 275 City of Palmeraton North
full and exclusive right and liberty for the Transferees and their
succosgors in title registered proprietors for the time being
of the ssid lands deseribed and their tenants and servants
and all persons authorized by them from time to time and at
all times hereafter at his or their will and pleasure to pass
and repass with or without horses animals carts waggons
carriages motor cars and other vehicles of any description
laden or unladen for all purpozes whatsoever commected with
the use and enjoyment of the lands hereinbefore lastly des-
eribed being the lands comprised in Certificates of Title
Volume 437 Folio 270 and Volume 482 Iolic 246 (Welling-
ton Registry) over and along that portion of the land com-
prised in Certificate of Title Volume 3 Yolio 57 delineated on
the plan drawn hereon and in outline coloured red PRovIDED
ALways that the Transferor and his successors in title shall be
entitled whilst the building now ciected on the said land shall
be used as a dwellinghowse to similar rights of ingress and
egreas over the said right-of-way Awxp the Transferees
covenant with the Transferor that the Transferees and their
suecessors in title will at all times maintain and repair the
said right-of-way . .

Higs Honour described this as & rather remarkable
document "', inasmuch as it purports to grant an exclusive
right of way. He added, at p. 542, 1. 15 :

I do not need to decide in these proceedinga whether or not
I would be disposed, if the wording stopped there, to con-
elude that by the word °* exelusive ™ the grant effectively
excluded the registered proprietor of Lot 5; it is clear by the
words which follow that such was actually the intention of
th2 perties, and that they intended that the grentor and
his successors should thereafter he excluded from user except
so long as the building at that time erscted on Lot 5 should
be used as a dwellinghouse.

'3

The writer of this article must confess that, although
he has always understood that an exclusive grant of way
is permissible, this is the first time, despite his rather
long experience in dealing with easements, that he has
encountered an exclusive grant of a rvight of way. If
A grants B a right of way, not expressed to be exclusive,
over his land that does not prevent him from granting
a similar right of way in favour of C and so on, provided
he makes each subsequent grant of right of way subject
to the preceding ones, If, of course, at the time he
grants the first rvight of way, he contemplates granting
similar rights in the future, it is good convevancing
practice to insert a provision making it clear that the
grantee’s enjoyment of the right of way is to be common
with other persons having a similar right: see, for
example, the precedent given in Goodall’s Conveyancing
in New Zealand, 2nd Ed., 227, where the relevant. law

s |
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Charities and Charitable Institutions

HOSPITALS

HOMES - ETC.

The attention of Solicitors, as Ewecutors and Advisors, is directed o the claims of the tnstitulions in this issue

BOY SCOUTS

There are 22,000 Boy Scouts in New
Zealand. The training inculcates truthful-
neas, habits of observation, obedience, self-
reliance, resourcefulness, loyalty to Queen
and Country, thoughtfulness for others.

It teaches them services useful to the
publie, handicrafts useful to themselves, and
promotes their physical, mental and spiritual
development, and builds up strong, good
character,

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASSOCIATION o olients.
A recent decision confirms the Association
a8 & Legal Charity.

Official Designation :

The Boy Scouis Association (New Zealand
Branch) Incorporated,
P.O, Box 1642.
Wellington, C1.

500 CHILDREN ARE CATERED FOR

IN THE HOMES OF THE

PRESBYTERIAN SOCIAL SERVICE
ASSOCIATIONS

There is no better way for people
to perpetuate their memory than by
helping Orphaned Children.

£500 endows a Cot
in perpetuity.

Official Designation :

THE PRESBYTERIAN SOCIAL SERVICE
TRUST BOARD

AUCELAND, WELLINGTON, CHRISTCHURCH,
Trmary, DuNEDIN, INVERCARGILL,

Each Association administers s own Funds.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

.A chain of Health Camps maintained by
voluntary subscriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children. Many thousands of
young New Zealanders have already benefited
by a stay in these Camps which are under
medical and nursing supervigion, The need
is always present for continued support for
this service. We solicit the goodwill of the
legal profession in advising clients to assist
by means of Legacies and Donations this
Dominion.wide movement for the hbetter-
ment of the Nation.

N.Z, FEDERATION OF HEALTH GAMPS,

Privare Bag,

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,

New Zealand.

“1 GivE axD BEQUEATH to the NEW
ZEALAND RED CROSS SOCIETY (Incor-
porated} for :—

The General Purposes of the Soeiety,
the sum of £............ {or description of
property given) for which the receipt of the
Hecretary-General, Dominion Treasurer or
other Dominion Officer shall be a good
discharge therefor to my trustee.”

ln Peace, War or National Emergency the Red Cross
serves homanily irvespective of class, colour or
creed.

* Then. I wish to include in my Will a legacy for The British and Foreign Bible Baciety.”

The Bible Society has at least four eharacteristics of ap ideal bequent.'”

“* It's purnese ja definite and unchanglng—to cireulate the Scriptures without rither nole oI comment.
Ite record is amazing—since its inception in 1804 [t has distributed over 532 million volumes. Iis scope is
far-reaching—it treadessts the Word of God {n 750 languages. Its activities can never be superfluous—

WELLINGTON,
CLIERT
Borrorrogr @ ' That's an excellent idea.
MAK' N G CLIERT: * Well, what are they ?”
SOLICITOR 4
A man will always need the Bible.”
CLIERT * You express my views exactly.

WILL

The Bociety deserves a substantial legacy, In addition to one'’s regular
eontribution.’

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z.
P.0. Box 930, Wellington, C.1.
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The CHURCH ARMY
in New Zealand Society

(A Society Incorporaled under the provisions of
The Religious, Charitable, and Educational
Truste Acls, 1908.)

Presldens:
THE MOST REV, R. II, OWEN, D.D,
Primate and Archbishep of
Now Zealand.

Headquarters and ‘Lraining College:
90 Richmond Road, Auckland, W.1

ACTIVITIES.

Church Evangelists trained.  Mission Sisters and Evangel.
Waelfare Work in Military and ists provided.
Ministry of Works Camps.  Parochial Missions conducted
Special Youth Work and  Qualified Social Workers pro-
Children’s Missions. vided.
Religious Instruction given
in Schools. .
Church Literature printed Prison Work.
and digtributed. Orphanages staffed

LEGACIES for 8pecial or General Purposes may be safely
entrusted to—

THE CHURCH ARMY."

FORM OF BEQUEST.

‘T give to The Church Army in New Zealand Society,
of 99 Richmond Road, Auckland, W.IL. [here insert
paréiculars) and T declars that the receipt of the Honorary
Treasurer for the time being, or other proper Officer of
The Church Army in New Zealand Society, shall be
sufficient discharge for the same."”

Work among the Maori.

— The Young Women's Christian

Association of the Gity of
Wellmgton (Incorporated).

% OUR ACTIVITIES:

(1) Resident Hostels for Girls and a Transient
Hostel for Women and Girls travelling.

(2} Physical Education Classes, Sport Clubs,
and Special [nterest Groups.

(3) Clubs where Girls obtzin the fullest
appreciation of the joys of friendship and
service,

% OUR AIM a5 an Undenominational Inter-
national Fellowship is to foster the Christ-
ian attitude to all aspects of life.

% OUR NEEDS:

Cur present building is so inadequate as
to hamper the development of our work.

WE NEED £50,000 before the proposed
New Building can be commencad.

General Secretary,
Y. v.c.A.,
5, Boulcotl Street,
Wellington.

A worthy bequest for
YOUTH WORK .

Y.M.C.A.

THE Y.MAC.A’s main object is to provide leadsrship

training for the boys and young men of to-day .. . the
future leaders of to-morrow. This is made available to
youth by a properly organised scheme which offers all.
round physical and mental training . . . which givea boya
and young men every oppertunity to develop their
potentialities to the fuil,

The Y.M.C.A, has been in existence in New Zealand
for nearly 100 years, and has given a worthwhila service
to every one of the thirteen communities throughout
New Zealand where it is now established. Plans are in
hand to offer these facilities to new areas . . . but this
can only be done as funds become available. A bequeat
to the Y. M.C.A. will help to provide service for the youth
of the Dominion and should be made to ;—

THE NATIONAL COUNCIL,
Y.M.C.A.’s OF NEW ZEALAND,

114, THE TERRACE, WELLINGTON, or
YOUR LOCAL YOUNG MEN'S CHRISTIAN ASSOCIATION

Grrtrs may also be marked for endowment purposes
or general use.

@Lhe @ngﬁ Brigade

OBJECT :

“The Advancement of Christ’s
Kingdom among Boys and the Pro-
motion of Ilabits of Obedlence,
lteverence, [Mscipline, Self Rewpect,
and all that tends towards a true
Christian Manlinczs,”'

Founded in 1883—the first Youth Movement founded.
Is International and Interdenominational.

The NINE YEAR PLAN for Boys . . .

9-12 in the Juniors —The Life Boys.
12-18 in the Senicr-—The Boys' Brigade.

A character building movement.

FORM OF BEQUEST:

“1 GIVE AND BEQUEATH uute the Boys® Hrigade, New
Zealand Dominien Counel! Incorporated, NWatlonal Chambers,
22 Customhouse Quay, Wellington, for the general purpose of the
Brigade, {here insert delails of legacy or bequest) and 1 direct that
the receipt of the Secretary for the time being or the receipt of
any other proper officer of the Brigade aball be a good and
aufficient discharge for fpe same.”

For information, wrile to:

THE SECRETARY,
P.0. Box 1408, WELLINGTON.
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is stated in footnote (d) thereto. It may be safely
stated that in New Zealand the evelusive grant of a right
of way is extremely rare. It is most uniikely that the
Supreme Court will ever have to deal with facts similar
to those in Richardson v. Manawotu Tive Rebuilders,
Lid.

Tt must be borne in mind, also, that an easement is a
mere jus in re aliena.  After the grant of a right of way,
the fee simple still remains vested in the grantor, subject
to the rights of the grantee to enjoy what bas been
granted to him : the estate in fee simple is diminished
to that extent hut to that cxtent alone.  An ecasement
does not involve the right to possession as does a lease,
nor does it give the grantee the exclusive right to use the
land : his right of user is confined to the terms of his
grant, Tt is submitted that any instrument which pur-
ported to grant the exclugive right to possession and user
of a parcel of land would operate as a conveyance of the
estate in fee simple from the grantor to the grantee ;
and, if the land were under the Land Transfer Act, the
Distriet Land Registrar would refuse to register it, as the
transfer would not contain the operative words as re-
quired by the Land Transfer Act.

The application before the Court in Richardson v.
Manawaty Tire Rebuilders, Ltd., was made hy the suc-
cessor in title of the transferor to omit from the proviso
at the end of the grant the words put above in jtalies,
“ whilst the building now erected on the said land shall
be used as a dwellinghouse ”.  The grounds urged
were g change in the user of the servient tenement and in
the character of the neighbourhood, by virtue of which
the eagement would, unless modified, impede the reason-
able user of the land by the registered proprietor of the
servient tenement. Counsel for the proprietor of the
servient tenement put his submissions before the Court
in this way : as his client’s predecessor in title had re-
served for himself a right of way over his own land, but
only so0 long as an existing dwellinghouse on the land
continued to be used, he asked that this right of way be
modified by way of enlargement so as to continue it after
the house had ceased to be used as a dwellinghouse.
His Honour expressed strong doubt as to whether s, 127
of the Property Law Act, 1952, enables the Court to
modify an easement so as to enforge it.  His Honour,
after stating that he did not decide that point, expressly
continued :—

It is true that this word [i.e., the word * modify 7] may
in appropriate contexts bear an extensive as well oo a re-
strictive meaning : =ee the dictum of Cooper, J., in Souter
v. Seuter, ([1921] NZAL.R. 716, 725; [1919] G.L.R. 365,
373); but 1 am very doubtful whether it is so used in this
section, for the words of subs, {1} (&), (b), and {¢) do not seem
to me to he applicable to enlargements of easements, and
subs. (3) by directing that the Court's order shall be binding
on persons “entitled to the easement or interested in en-
foreing the rostriction ™ appears to contemplate that the order
shall operats to restrict, not to enlarge, ensements.

It is submitted that this is the correct view of the.

section. Not only is it impliedly consistent with subs,
{6). but it also harmonives with the principle of the com-
mon law that the burden upon the servient tenement
mugt not be unduly increased. Thus, if A grants B a
right of way to his dwellinghouse, and B subsequently
dentolishes the dwellinghouse and erects o theatre in lieu
thereof, the patrons of the theatre have not by the grant
any right to use the right of way: Allan v. Gomme,
(1840) 11 Ad. & E. 739; 113 E.R. 602, Thusit would
appear that, under s. 127 of the Property Law Act, 1952,
the Court has no jurisdiction to enlarge or inerease the
locus in quo of a right of way. T A grants B a right of

221
way from point X to point Y, the Court, presumably,
cannot increase that right of way from point Y to point Z.
But it may be pointed out that, except as to land subject:
to the Land Transfer Act, there is no ohjection to the
acquisition by preseription of a right in enlargement of or
complementary to an express and existing grant: C'erpet
Importing Co,, Ltd. v. Beath and Co., Ltd., [1927]
N.ZLR. 37; [1926] G.L.R. 425.

However. as 5. 127 of the Property Law Act, 1952,
applies to restrictions arising under covenant or other-
wige ag to the user thercof as well as to casements, His
Honour was able to deal with the argument from an-
other point of view——namely, by treating the rights of
the party under the proviso as a restrictive covenant hy
the applicant’s predecessor in title, thereby, having
granted an “‘ exclugive * right-of-way, he bound him-
self expressly or impliedly, not to use the land as a pas-
sage-way after the existing dwelling had ceased to be
used as a dwellinghouse,

The applicant based the grounds of his application on
paras {«} and (e) of subs, (1) :

(@) That by reason of any change in the user of any land to
which . , , the bencfit of the restriction is annexed or in the
vharacter of the neighbourhood . . . the . , . restrietion ought
to be deemod obsolete o that the continued existence thercof
would impede the reazonable user of the land sabject to the

.. restriction withont securing praciical benefit to the per-
sons ontitled to the bhenefit of the restriction,
Or, alternatively, (¢) that the proposed modification . . . will
not substantially injure tho persons entitled to the henefit
of the vestriction.

His Honour wasg not able to find that any change had
heen made in the user of the dominant tenement. Any
change in the use of the servient tenement, except in
so far as it might be considered a part of its own neigh-
bourhood, seemed to Hiz Honour to be irrelevant.
His Honour, at p. 543, 1. 35, continued :—

There is some proof of 3 change in the character of the
neighbourhood which is shown to be in a state of transition
from a residential to a business quarter, T do not think,
however, that such a degree of change as is proved would
justify me in eoncluding that by reason of it the rostriction
should be deemed obsolete.  Indeéed, the partios to the original
grant seem to me to have envisaged, more er less clearly,
that the day might come when the character of the neighbour-
hood might shange exaetly as has been the case, and that the
premizes might cease to be used a: a dwellinghouse; and in
that case they have expressly provided that the reserved
user is to cease. ) )

_As to the other grounds relied on by the applicants,
His Honour found it impossible to hold either that the
continned unmeodified existence of the restriction would
secure no practical benefit to the owner of the dominant
tenement, or that it would not be substantially injured
by the modification sought. His Honour thought it
was clear that the more one group of persons uses a
right-of-way, the less free another group is to use it,

- .. and where an exclusive right is granted (as it is srgued
is the case here) the re-inclusion of a person, or group of per-
sons, excluded by the terms of the grant must operate to the
detriment of those exclusively envitled by its terms. (ibid.,
p- 544, 1, 12).

The application to modify the grant under s. 127 of the
Property Law Act, 1952, was, therefore, dismissed with
costs.

It may reasonably be inferred from the reasoning in
this case that, in applications under s. 127 of the Pro.
perty Law Act, 1952, the vested rights of proprietors of
land will not be lightly disturbed, interfered with, or al-

tered by the Court.  Also, that the Court will not malke




a new contract for the parties : that it will not alter the
express terms of the grant, but will assume jurisdiction
to fill in gaps so as to effectnate the implied intention of
the parties as gathered from an examination of the grant
itself and consideration of the surrounding circumstances.

Finally, the writer of this article desires to point. out
that, in his opinion, it is rather a pity that no demand
has yet arisen to make provision for registration under
the Land Transfer Aect, 1952, of a consensual variation
by the parties to a registered easement or to the noting
on the Land Transfer Register of a consensual variation
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of a provision duly noted on the Land Transfer Register,
restrictive as to user. At present the procedure is
adopted of releasing the existing easement or provision
restrictive as to user, and registering new grants or noting
nuew restrictive provisions—a procedure which is cumber-
some and expensive.  Already the covenants of a Land
Transfer mortgage or lease may be varied by a short form;
and, logically, there appears noreason why registered ease-
ments and duly-noted stipulations as to user should not
be similarly modified. :

THE CHOSEN OF THE GODS.

By Apvocarus RuraLis,

When the Land BSettltement Promotion (Farmers
Protection) Act was passed, Advocatus told his farmer
friends that this statute, by restricting farm buyers
to members of a pressure group, had reduced the mort-
gage value of farms by, at least, 15 per cent. Moreover,
by restricting the purchasers (and would-be farmers)
to farmers’ sons, new methods of farming weve shut
out. In Advocatusg’s district thirty years ago (before
the days of farmers’ income-tax), farms sold at 10 to 15
per cent. above production value, because farmers
generally were of the opinion that the place next door
would be handy for their sons.

The imposition of income-tax certainiy helped the
farmer to take a more intelligent interest in the economic
side of farming, but, when business men entered this
neglected commercial field and made two and three
blades of grass grow where one had grown before. then
the farmer really felt hurt. Previously it had been
fairly easy to keep up with the Joneses becausc the
Joneses were also farmers; but, when these shocking
buginess men took up farming and made it pay, then the
farmers were faced with their own younger generation
demanding that they do likewise.

Obviously, the only thing to do (as in the Wool Re-
tention period in 1951, when their incomes became
fantastically high) was to have another Farmers
Protection Act passed.

Trustees are sometimes faced with the necessity of
selling farms ; and, prices being what they are, they are
compelled to sell by auction, I & neighbouring farmer
wants to purchase part of the land to be sold, he explains
to the Court how this extra land is required for water,
or for a dormitory for sheep or something, and all is

well.  But if a mere business man wants to buy, then
all is changed.

In & recent sale of first-class land, the Crown Repre-
sentative said : “ From a special report, I am advised
that the property has not been farmed to its full
capacity:”  But he still objected to the highest bidder
(a business man) being allowed to complete a purchase.
It is, of course, possible that, with the very high prices
obtaining, neighbouring farms may have merited a
similar report. In the same month, Advocatus had
a third-class farm for sale. At auection, it did net get
a bid. It had been poorly farmed for twenty vears.
It was hawked, and finally sold to a fool of a business
man for about 60 per cent. of its Government value.
The business man had previously bought and brought
into production (250 per cent. increase in stock) other
badly-farmed third class land which he still owned,
but no neighbouring farmer objected to this accumuta-
tion of land,

1t should he the policy of any Government to bring
our land into a higher state of production. If, in doing
this, one particular section of the community must work
harder or suffer, this should not affect the policy.

Aerial top-dressing has probably been the greatest
help to increased production in New Zealand. The Land
Settlement Promotion Act might yet be ranked with
rabbits as the greatest deterrent, especially when there
is a two or three months’ delay between the auction
and the Court hearing. :

Advocatus has vet to meet a farmer who could name
three other farmers within a distance of fifty miles to
whom he would willinglyv send his son to learn farming.

OBITUARY.

Mr. R. F. Smith (Whakatane).

The death took place recently at Whakatane, in his 83rd year.
of Mr. Robert Franeis Smith, who had practised in that town for
the past thiety-four years, and he had been in practice for fifty.five
years,

The late Mr. Smith was born at Greytown on May 21, 1873
and was a son of Dr, John 8mith, a pioneer surgeon of that town.
Mr. H. F. 8mith received his oarly education at Greytown and
won & scholarship, under which he went to Wellingten College.
On completing his secondary education, he entered the civil
service as 4 'member of the Post Office staff at Wellington, and
later studied law at Victoria University College.

He was admitted as a solieitor in 1898, and practised at Wel-
lington as & member of the stalf of Messes, Izard & Weston, and
also privately at Petone, where he resided. He romained in
Wellington until the time of the st Great War, when he left to
manage a practice at Otaki.

In 1919, Mr. Smith left Otaki and wont to Whakatane, where
he commenced practice on his own account. He continued to
practice at Whakatane until Mareh, 1953. He was tendered
a complimentary funetion by the members of the Whakatane
Bar to mark the occasion of the fiftieth anniversary of his ad-
mission to the bar.

Mr. Smith was a very keen bowler, and won many trophies
during his long career in that sport. He was & Past President
of both the Petone and the Whakatane Bowling Clubs, He
was a keen gardener, and specialized in roses. He was & mem-
ber of the Rose Society of England, and slso of that of Americsa.
He was alse well known in the district for his interest in poultry,
and wag & member of the Bay of Plenty Poultry, Pigeon, and
Cage Bird Club. He exhibited birds successfully in the Bay of
Plenty, and as far afield as Auckland, In his younger days
he was a keen osrsman, and ot one time was captaim of the Wel-
lington Ruewing Club,
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IN YOUR ARMCHAIR—AND MINE

BY SGBIBLT‘X

The Hatless Witness.—The question of women’s hats
has again reared its ugly head-—this time in the Supreme
Conrt at Napier, when the Chief Justice observed to
counsel: I hope I ean have your assurance that the
appellant intends no disrespect to the Court by appearing
here, attired as she is. T do not set myself up as an
arbiter of women'’s fashions, but usually on ceremonial
occasions, such as the sittings of a Court of Law, women
attend wearing a hat.””  Onreceiving counsel’s assurance
that no disrespect was intended, both the appellant and
her witness bheing unadorited on top, His Honour inti-
mated that he would accept that assurance on that
occagion, but added that the Court was the Supreme
Court of the Dominion and that as such it should be
treated with respect : that litigants who resorted to it
should, so far as their means would allow, appear in the
garb which was customarily worn on such oeccasions.
Joseph Addizon, the essayist, once observed that there
is not so variable a thing in Nature as a lady’s head.-
dress, so the average practitioner is sometimes in diffi-
culty in knowing whether what his client dons for her
appearance in Court actually falls within the defined
limits or not. Maybe the New Zealand Law Society,
accepting as a bagic model Edward Lear's “ runcible
hat,” could devise some standard female headgear that
could be clamped hurriedly upon the head of the lady
litigant when time did not permit of her dalliance with
fashion at the local millinery store.

The Lucky Motorist.—It’s an ill wind that doesn’t
blow somebody some good, and this must have heen
the feeling of the negligent motorist in the recent case
of The Queen v. Shoreham-by-the-Sea Justices that came
before a Divisional Court (Lord Goddard C.J., Hil-
bery, and Pearce, JJ.). The motorist who had been
found guilty of careless driving contrary to =. 12 of
the Road Traffic Act, 1930, encountered an unsym-
pathetic bench of justices who disqualified him for
18 months, which wag six times the maximum period
which the statute permitted. The C.J. considered that
it would be most desirable if the law could be amended
s0 that, where an order was made by justices which
wasg in excess of that which the law allowed, a Divisional
Court were empowered to amend the eonviction by
imposing the sentence which the law did allow. Mis.
takes of this kind by justices had happened from time
to time; but it had always been held that the Divisional
Court must guash the ovder imposing the fine. Tt
would be a very desirable thing, he thought, if the
Court were given power to amend, but the practice had
been so uniform for so many years that this would have
to be done by legislation, For an offender to provoke
Justices into error would appear to be more profitable
tactics than to throw himself upon their tender merey.

Le Mot Juste.—According to the Domwnion, funer-
eally-inclined enthusiasts of Masterton met the other
day to consider the erection there of a crematorium,
After diseussion, it was resolved that the matter be
referred to the local bodies concerned.

Witnesses of the Crown.—In an article in (1953)
72 South African Law Journal 44-45, Lord Justice
Denning, writing on the traditions of the Bar, stresses
that the responsibilities of prosecuting counsel are not

confined to a fair presentation of the case. 1t he knows
of a credible witness who can speak of facts which go
to show the prisoner’'s innocence, he must himself call
that witness. Moreover, if he knows of a witness who
can speak te material matters, then althongh he need
not call him himgelf, he must tell the prisoner’s counsel
about him so that he can call him. This was illustrated
in a case a few vears ago. The London County Council
used to have their ambulances repaired by some garage
proprietors. When repairs were needed. a note was
sent to the garage with the vehicle, specifying the neces-
sary repairs. Now it so happened that a clerk of the
garage altered this note so as to make it appear that
many more repairs were done than had in fact been
done, In congsoquence the London County Council
paid much more to the garage proprietors than they
ought to have done. The garage proprietors were
prosecuted for fraud, and the question arose as to who
should call the clerk who altered the note. Neither the
prosecution nor the defence called him. Lord Goddard,
the Lord Chief Justice, said that it was understandable
that the prosecution should not themselves call him,
hut it was, he said, *“ the duty of the prosecution to
make available to the defence a witness whom the
prosecution know can, if he is called, give material
evidence’. The prosecution had done that, and the
defence had not chosen to eall him. So the garage
proprietors were convicted.

New Uses for 0ld Words.—The observation of the poet,
Walter de la Mare, that many essentially beautiful and
evocative words have missed their vocation (linoleum,
for example, he says ought to be a charming old
Mediterranean seaport} was made the zubject of a
New Statesman competition and produced, infer alia,
the following entry :—

Yrom The Therians: an Arthurian Legend

. Forth rode Sir Virus, nor looked back to sce
His castle’s frowning poulticed walls, inset
With lichened torts and quaint malfessances ;
Nor heard the glood with streptecoceal rosr
Plunge down the grape-hung terraces to meet
Swift-flowing Vinegar ; nor felt his horse
Ratehet and pestle on the northern hills,
FFor Lanoline, in her Welsh hower, o'erhung
With yellow umbilicus buds and velvet
Hernia blossom, span the thread that dvew him . . |

There are many melliflugus legal words or phrases
that appear wasted upon so arid a desert as the law—
for instance, seisin, trover, detinue, sine die, jus tertii,
replevin, and certiorari.

From My Noiebook :

“ During my first two vears I think I tumbled into
nearly all “the pitfalls, but, each was a valuable exper-
ience, hecause it taught me the best way to clamber
out, and there is no other way of learning. Advocacy
cannot be learned by reading law books any more than
8 boxer can learn to fight by merely punching at a
ball. He has got to be knocked down many times
before he is fit to earn his living in the ring.”--From
an autobiography by Sir Patrick Hastings.

" Sensible young men do not marry as early as they
ueed to do "—Goddard, C.J. in Dolbey v. Goodman,
[1955] 1 W.L.R. 553, 554.
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THEIR LORDSHIPS CONSIDER.

By Coroxus.

Banker und Cwstomer—"" Their Lordships are of
opinion that whether or not an indebitatus count is
used to recover money lent, where the creditor is a
customer and the debtor a bank on current account,
the “ peculiar incidents ” of that relationship govern
the legal position and determine what the plaintiff
must prove. This is admitted as regards the necessity
of demand, a requirement which, in the absence of
special agreement, does not attach where an ordinary
ereditor-debtor relationship exists, and the debtor
must “seek out” his creditor. But a further
“* peculiar incident  is that the hank is only indebted
to the customer for the amount (which may be called
“ a balance 7' when it is arrived at by deducting author-
ized withdrawals from sums paid in) standing to his
credit as at the time of demand. Of course, if the
customer can prove that at this time the * balance ”
suffices to pay his demand, he succeeds. - If the
* balance * falls short of doing so, even by a penny,
he fails altogether, another distinetion which rails off
the ereditor-debtor relationship in the case of a cus.
tomer and banker from that relationship in other cases.”
Lord Asquith, delivering the judgment of the Privy
Council in Bank of New Sowth Weales v. Ledng, [1954]
AL 135, 1545 [1954]) E AILELR. 213, 221,

Marine Insurance ; (loods— " H that is correct, I
am quite unable to see why the respondents in the
present case should not be able to elaim indemnity
simply on the basis of loss of goods, and as if the doctrine
of loss of adventure had never been accepted as part
of our maritime law, The contract is an insurance
against loss of two different kinds in relation to the
goods. The first involves Joss or damage to the goods
themselves, The second involves merely that they have
not reached their destination, though they may be
perfectly safe. The frustration clause, in my opinion,
ig free from ambiguity. It relieves the underwriters
in the cases we are dealing with from liability under the
second head, but it leaves their liability unaffected as
regards cases under the first head, provided, of course,
that the risk has not come to an end.  The trial Judge,
misled, I think, by a somewhat Incautious statement
by that very experienced Judge, Bailhache, J., in
Sanday and Co. v. British and Foreign Marine Insur-
ance Co., [1915] 2 K.B. 781, 784, repeated without
comment in the Court of Appeal by Swinfen Eady, L.J.,
at p. 819, took the view that what was insured by a
marine policy was merely the adventure. This, with
all respect, was a mistake, Both as a matter of history
and of commercial good sense, the main and primary
subject of the insurance on goods under such a policy
iz the goods as tangible chattels, The Lability -for
loss of adventure is one of a somewhat artificial char-
acter, and it appears to have been added to the in-
demnity in respeet of loss of, or damage to, goods hy
perils insured against. 1 can find no trace, in any of the
old works, of authority for the view that a elaim for
loss of goods has in the past been regarded as a special
kind of claim for loss of adventure, and such a view
(as"was forcibly pointed out in the Court of Appeal)
would lead, if logically pursued, to very strange results.
Nor can I find anything in Phiflips on Law of Insurance
or in Arnould on Marine Insurance which supports

that view. Historically, it is reasonably clear that the
goods were first the subject-matter of the insurance
and that then the loss of the voyage came to be regarded
as involving a (constructive) total loss of the goods,
provided there was an abandonment in dune time: see
Barker v. Blakes, (1808) 9 Kast. 283, 294 ; 103 E.R.
581, 583, where Ellenborough, C.J., explains his view
of loss of voyage.” Viscount Maugham in Rickards v,
Forestal Land, Timber, and Reilways Co., Ltd., [1942]
A.C. 80, 71, [194113 All E.R. 62, 70,

Marriage as Contract.— We clearly do not . . . intend
a contract in the more ordinary sense, the more general
acceptation of that word ; we do not mean a contract-
ing, an engaging or bargaining to marry; such a con-
tract is a mere article and condition of a marriage to
he afterwards had; it is to thiz subsequent actual
marriage that the term °contract’ iz applied in the
present argument, and not to any mere mutual promise
or engagement to marry ; such promise or engagement
is a promise or engagement to contract a marriage.
Now, all admit, and the opinions of the learned Judges
pronounce the marriage contract, thus designated, to
be one of a very peculiar kind ; for whether it is to he
regarded as tpswm matrimonivm or not, they describe
it as perfectly indissoluble.” Lord Brougham in E. v.
Millis, (1844) 10 CL. & F. 534, 703 ; 8 K.R. 844, 907.
(The case contains much interesting historical material
regarding the esgentials of a valid marriage at the
time.)

Provocntion.—* 1t is not all provoeation which will
reduce the crime of murder to manslaughter. Provo-
cation to have that result must be such as temporarily
deprives the person provoked of the power of self-
control, as the result of which he commits the unlawfnl
act which causes death. As it is said in Stephen’s
Digest of the Criminal Lew, art. 317 :

In deciding the question whether this was or was not the
case, regard must be had to the nature of the act by which
the offender causes death, to the time which elapsed between
the provoestion and the act which caused death, to the
offender’s sondnet during that interval, and to all other
circumstances tending to show the state of his mind,

The test tn be applied is that of the effect of the provo-
cation upon a reasonable man, as was laid down by the
Court of Criminal Appeal in R. v. Lesbini, [1914] 3 K.B.
1116 11 Cr. App. 7, so that an unusually excitable or
pugnacious individual is not entitled to rely on provo-
cation which would not have led an ordinary person
to act as he did. In applying the test, it is of par-
ticular importance (i) to consider whether a sufficient
interval has elapsed since the provocation to allow a
reasonable man time to cool, and (i} to take into account
the instrument with which the homicide was effected,
for to retort in the heat of passion induced by provo-
cation by a simple blow is a very different thing from
making use of a deadly instrument like a concealed
dagger. In short, the mode of resentment must bear
a teasonable relationship to the provocation, if the
offence is to be reduced to manslaughter.”” Viscount
Simon, L.C., in Mancini v. Director of Public Prosecu-
tions, [1942] A.C. 1, &; 1194113 All E.IR. 272, 277
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