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THE WIFE’S RIGHTS IN THE MATRIMONIAL HOME. 

I N our last. issue, WC considered the progress of the 
delevelopment of the law relating t,o the rights of a, 
deserted wife to remain in the matrjmoni;~l home. 

In doing 80, we drew heavily upon the recent, judgment 
of 31~. Just,& IWay in 8hnkeqxtrr v. Atkiason (to be 
rwportcd), in which he reviewed the nut,horities. We 
wxe then able to consider t,hhe judgment in so far as it 
r&ted to the views of the Cowts’dorvn to t,he end of 
the veal‘ 1952. We continue with His Nonour’s examin. 
ati& of t,he oaes heard and determined in t,he years 
1953 and onnards. 

III. 

The next, C&SE calling for notice was Vaughna Y. 
~Vnagkm, [lQR3] 1 Q.B. 762; [lQ%] 1 All E.R. 209. 
The learned Judge said that c&6e was mainly of im. 
portsnoe for t,he purposes of his judgment because 
the I%uter of the R,olls. in the coome of his iudement. 
expressed himself as not having intended to lay it do&n 
iu Fonter v. Robinson t,hat when a promise is made 
which is not contractual in form or effect and the 
promise has been acted upon, then-and wit,hout,more-- 
5 right is given to the prom&e to go on enjoying the 
sub&t,.matt,er of the promise indefinitely. Clearly, 
by t,hhet, explanation, His Honow thought the Master 
of the Rolls was merely emphasizing t,hat, in his 
words, there muat, be somefhing contractual, that is, 
a, promise made, intended t,o have and having contractual 
effect. In the circumst~ances, the marriage having been 
rlissolved, the wife VW required to deliver up possession. 

Mr. Justice Finlay said : 
Eve,, at thiJ stogc it can, I think, be said t,mt, tql&” from 

rights derived from oontract, there w&s no expmsa suthority 
chat wilt so far 8s to say that * des*r%ed wife, vemeining in 
t,he matrimonid home, hxl any right to pJ8esaion as &gaimt 
it genuine purohascx-four vxlue or otharmise. 
The next case, in order of date, which had any refer- 

cnce to the subject was Silvchme v. ~&wxtone, [IQ633 
P. 174; [1953] 1 All E.R. 5%. In that ease, by a 
judgment of Pearce, J., it W&B held that t,he Divorce 
Court had power to restrain a husband from entering 
the matrimonial home pending bhe hearing of a pet,it,ion 
for judicia,l separation, although he, w&s the owner of 
t,he property. Pearce, J.> expressly disclaimed any 
riced upon hi8 part t,o decide t,he exact nature of a wife’8 
light,a. It, was, he said, enough t,hat she had t’he rights 
(lefined in Be&all \T. McWk.arter. For the red, t,hc 
right,8 of t,he wife being 88 defined in t,he latt,er case, 
t,hc judgment w&8 expressed t,o be founded upon the 
fart, that t,he Divorce Division of the High Court, deals 
with problems somewhat diffcrent~ from t.hore dealt 

with by ot,her Divisions, and that the position as he- 
tween t,he spouses pending trial was one of the Divorce 
Division’s part,icular problems. It would, if it could, 
prevent a wife’s being “ bullied out of her remedy or 
deterred by pressure from seeking the help of the Court.” 
This case takea the right,8 of & wife in relation to a 
purchaser no further. 

Then, in 1963, ca,me the decision of Lynskey, J., in 
Street v. Denhunr, [I9541 1 811 E.R,. 532. In that oaae, 
it war held, following &n&l v. ~fcW”ka‘rter and &wla 
Y. Weaven, that a deserted wife h,as an irrevocable 
licence to remain in ocoupation of the matrimonial 
home, which is enforceable not onlv against her husband, 
but, also against his SUCO~SSOP in title with notice, even 
against pi purchaser for value if he buys with knowledge 
of the facts. This was a cae in which the husband 
had sold the premises t,o his long.term mistrea who w&s 
endeavooring to dispossess t,he wife. The source of 
authority for the judgment was t,he judgment of 
Denning, L.J., in Errington Y. ErrBnqton and the judg- 
ment of the axme learned Lord Justice and of R,omer, 
L.J., in RewZull v. Mc W’kirter. But for those judg. 
mats. Lynskey, J., would, he said, have t&ken the 
savme view as Roxburgh: J., took in Tkompon Y. 
%I&~. His Honour said that it was not without, 
interest to notice that the rason given by Denning, 
L.J., for concluding that a purchaser was subject to the 
wife’s rights was hmited to the consideration that, if 
a cont,rary position pertained, then a guilty husband 
c,ould transfer a house into the name of his mistress 
and get her to evict the innocent lawful wife from the 
matrimonial home. Lynskeg:, J., &,lso relied on the 
judgment of Jones, J., in Few&a Y. Veawn ; but Ferri~a 
v. Wea~uen was itself founded on ~‘rre’ngton v. Erra’?@wz 
and Bendnll v. NC Whirter, 60 that the basic authority 
w&s clearly ascertainable. 

In Webb v. Diethe, (1953) 53 N.S.W.S.R. 190, a Sew 
Youth Wales Court, (Street, C.J., Owen and Herr”“, JJ.) 
following English authority, held t,hat a husband, who 
w&s lessee of the metrimoni&l home but had left it, 
could not surrender his lease in derogat’ion of the right 
of occupancy of the wife. That judgment seemed 
to the learned Judge to have broken no new ground, 
and certainly no new ground of moment in the proceed- 
ing before him. 

The next e&se that called for reference is BarcZa~s 
Bmk, Ltd. Y. Bird, [19.54] Ch.D. 274 ; [1954] 1 AU E.R. 
449. It was there held by Harmen, J., that any equity 
which a wife might have by virtue of her right to 
remain in the matrimonial home after desertion by her 
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INTERPRETATION OF STATUTES. 
The Effect ol A Repeal. 

“ When an Act or part ofan i\ct is repealed, to use 
t,hc vords of Lord Tenterden in Shrtee.~ Y. Elkon. 
( (1X29) 9 B. &, C. 750 ; 109 E.R. “is), ‘ it, must be 
considered (except as to trannactionspast md closed) 
as if it, ha,rl never existed (ibid.. i.i’l : .?i9). So 
Tinddl C.J.? in Km! Y. (:oodmin ( (1830) Bing. 676 ; 
130 JAR 1403) says : ‘The effect of repesling a 
&,t,ut,e t:o be, is to ohliterate it, a,s completely from 
t,he records of t,he Parliaments as if it ha,s never hem 
pmsed ; and it, must be considered RS a Irtm that, 
never exist,ml, except for t,he purpose of those actions 
which mere commenced, prosecuted, snd concluded 
whilst it was an existing la,w ’ (ihid.: 583 : 14O.5) : 
see: t,oo, (‘&es wn. Sfatute Law, 5th Ed.. 3X01 for fur- 
ther anthorit,ies to thr same effect.“ 

” These avc strong wonlr “, said Turner, .J.: and His 
Hononr applied them to the facts in the Ta~wkioranyi 
case, wiithout, qualifirat,ioul as if they st,ated II genera,1 
rule existing t,orlay. It, is suhmit,tedl with respect, 
that, alt,hough there used to be such a general rule, it 
became merely a,n esccption seventy-seven yeas ago in 
New Zealn,nd, when Parliament t,ook pains, in the Inter- 
pret,nt,ion Act. 1878, to make it, practically harmless. 

It is uot, suggested tha,t the actual decision in the 
%‘uwh,ioriwt~i cane was wrong : but t,he application of 
the rule &at,ed in Surfers v. Ellison ~1x1 Kq v. Goodwh 
was unnecessary for t,he decision, a,nrl creates a wrong 
impression as to t,he effect of n repal. The fact,s of the 
case wwc compliceted, and 3 summary of them fills 
more t,lr;nr two pages of t,he .judgnrent. For t,he pur- 
poscn of t,his note, It, is sufficient, to say that s. 23 of t,he 
%ori Purposes Art,, 1953, rcconstltutes a certa,in 
corporation of owners of some Maori land (together with 
its committee of nmnagement~) previously constit,ut,ed 
under Part, III of t,he Maori Purposes Act, 1947, and 
repeals Part, 111 of the 1947 Act. The 1953 section 
provides (inter a&) t,hat the commit&e of ma~nagement~ 
nst,ablishcd uuder t,he 1947 Act, 

At t,he commencement of t,he 1953 section, there mere 
four vscallcies iu the membership of t,he committee of 
ma~nagement~, and three members in office. The issue 
w&s whether the t,hree members in office were continuing 
members of a. committee of seven ou which, at t,he date 
of commencement of the 1953 section, t:here were four 
vncanciev t,hat could be filled by &&on under the 
machinery provisions of the 1947 Act, notwithst,anding 
t,he repeal of those pro\~ i :ione. The four second defend- 
ants had in fa,ct, heen vlxterl under those provisions to 
fill the vsca,ncies on July 30, 1954, whereas the 1953 
nection, including t,ho repeal, v&s expressed to oome 
int,o force on April, 1, 19.54. 

It is, t,herefore, <:lc:w from bhe fact,s, and it is clear 
from t,he judgment, that: the real qnest,ion was not, 
whether Part III of t,he 194i Act vw to be treated, by 
reason of it,5 repea,l. ” as if it had never exist,ed “, but, 
whether the effect, of t,he 1953 sect,ion rvas t,o $v?.w~w 
q?w Uw d&e of f& reperrl, t,he operation of Pa,rt III for the 
purpose offilling the \-xancies existing at the (late of the 
rep&l. The wucial words were “ each n,eml,el. of t~hat, 
oommitt~eo in office on t,he commencement of this 
section”. 

Unfortunately, however, after sta,tiug the question, 
Turner. J., made t,he statement, quoted at, the head of 
t,his note, a,nd purported to apply the rule staterl in 
*s.urtesn Y. hxlison and Ka,y v. Goodmin ; and those 
case8 are therefore cit,ed in the headnote to t.he report of 
t,he Tn?&iornngi case as having hren applied 

As a matter of int,erest,, an examination of the lists of 
cases cited in the New Zealand Reports from 1861 to 
1954 shows no mention of the Surtees case, aucl only 
one reference to Kay v. (,‘oodmln. The tat&r cast \vits 
cited by counsel in Cantwbur,q University Cd@ v. 
nr&e~!a Cot&y, [I9361 X.Z.‘L.‘lt. 304, and MS briefly 
ment,ioned by Northcroft:, J.: hut it, WBS clear t,hnt, 
R. 20 of the Act,s Tnterpretatiou 4ct,, 1924, applied. nml 
the Court, a,pplied tha,t seot,ion. 

There can be few cases t,o which t,he former yeaera 
rule Cain now apply. Even before Parliament int,er- 
vened, the C,ourts had created exceptions to it, because 
of the obvious inconveniences following from it. 
Examples are cited in &zies on Sta,t& Law, 5th Ed.; 
pp. 382, 383. The first legislative modification in New 
Zealand was by Ordinance No. 0 of 1851 I which provided 
t,hat the repeal of an Ordinance was not to revive any 
previous provision t,hnt, had been repealed hy it,. That, 
rule was applied to Acts by t,he Interpret,ation Aot, 
18.i8, and was ext:ended in relation t,o Acta and 
Ordinances by t,h,e InterpreMion Act, 1868. The 
Interpret,at,ion Act,, 1,878, almost, completed the work 
of avoiding the iucouvenient, consequences of the general 
ride. S&ion 16 of that A&, ~1x1 s. 21 of the Inter- 
preta,tion Act,, 1888, contained most of t,he provisions 
now found in ss. 20 a,nd 21 of the Acts Tnterpretat~ion 
Act, 1924. 

If  the rule were not, largely qualified, t,he results 
would be far-reaching and could crea,te injustice, even 
wit,h a liberal interpret,a,tion of Lord Tent,erden’s ex- 
cept,ion “ a,s to transactions past and closed “. The 
effect of that, exception would depend on the facts of 
a,ny given case. There would he doubt as to its applica- 
tion to t,ransact,ions having 8. cont,inuing effect. Suh- 
ject~ t,o t,hove considerations, the rep& of au enaotment~ 
would revive R previous enactment that, had boon 
repealed by it ; things done that were lawful only be- 
cauee of ~~orne enaot~ment would hecome unlawful on 
its repeal ; st,at,us or oapacky or a right, interest, OP 
title acquired, or a,n indemnity given, under t,he ropoalorl 
enectment would ceai~e to exist ; and & fine OP penalty 
incurred under it, could not he recovered. A conbrnot 
made pursuant’ to the repealed enaotment~ conld not, bo 
enforced. Proceedings begun under thr repealed ennct~- 
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mcnt could liot~ he collt~iuuell. 311 theso c~dmJeqnt:nces, 
and others, DI% now avoided by s. 20 of t,he Acts 
Interpretation Act,, 1924. Moreover, it is important to 
not,e tha,l s. 20 crerdes a sta,tut,ory presumpt,ion t,hat the 
s&ion applies t,o every repcal ; and that, presumption 
is only rehut,ted “ where t,lle contest, m&nifests that ZL 
different cmstrurtion is intended “, 

Tf there were no such provisions in the A&s Iut,er. 
pr&t,ion Act, and no judicial qualifioat,ions of t,he rule 
st,at,erl in the Swtcvs cast: it, ig submitted thet t,he Courts 
would goon Bet, &out the t,ank of qualifying it to avoid 
t,he injustices, hardships3 and inconvenienoes that, would 
arise. In reconciling the nrlminist~axtion of just& with 
ennct~ed law, t,he Counta have deieloped so many l.ulc~ of 
construction that it is difficult, to find one that i-i not, 
largely qualified or almost contrndict,ed by another 01 
others ; and the rule to he applied in nny pnrticnlar 
case depends on the apprwch mndc hy the Court, to t,he 
facts. For exanple. t,here is the well-Mahlished rule 
tllet no enactment, is to he given a retrospective effect 
rmless there is in t,he enactment a clear indication t,hat 
it, is to have t,Jlnt effect,. On principle, t,his rule in jnst 
as applicable to a, repeal as to any other enactment,. 

Of cour*e, t,he exceptional case can &ill wise. a it 
did in fhddill@on v. Wi8smz, [IQ.511 1 K.R. FL%. In 
that, c&he the quest,ion t,o he decided wfts the effect on a 
n&co t,o quit, of t,he revocation of u &fence regulntioll. 
The regulation provided that, in certain oases P not,& 
t,o quit. ma,s to he “ null and void “1 lmt, t,hcre wa,s R 
proviso to the effect that it wnM not, be null and void 
if it ~vere oonsented to by the Minister of Agrimllt~ure 
and Fishcries, whether before or a,fte,r t,ho notice t,o quit 
wa,s given. The regulat,ion and pro&o were revoked on 
Ma,rch 1, 1Q48. A notice t,o quit,, expiring in October, 
1948, wts given before Xarch 1; 1948, withont, the Prior 
consent of the ?dinist,er. I f  the regulation had not been 
rev&cd, the Mini&r could Ju~ve consented to t,he not,icr 
at any t,ime before it,s expiry. It’ wit8 held by the Court 
of Appea,l that s. 38 (2) of the Int,erpret,ation Act, IRS!) 
(which preserves certain rights, obligations, and proceed- 
ings under a repeaded ona~ct~ment~), \,-as not appropriate 
to p~seroe the procedure for the oonsent of t.he Minister 
under the revoked regulation; and that the revoked 
regulation must: he b&ted, in r&&ion to the not,& to 
quit: a,8 if it had never existed. Therefore the not,& 
t,o quit WLJ held t,o he r&l. Such a cake is quite differant 
from t,he ~Trxalt,iora+ case: where ihe repealing s&ion 

The Clarity of Omission.--There in an nccuracy t,hxt 
defeats it,self by the over-emphnsis of detnils. I oft,en 
say tha,t one must, permit oneself, and t,hot quite ad- 
&edl~ and deliberately, a, err&in margin of mis- 
st,a&ent. Of oour~o, one must take heed that, the 
margin ia not, exceeded, just as the physician must, he 
cautious in ndministering the poisonous ingredient, 
which magnifird will kill, hut in tiny quant~itiw xx-ill 
cure. On the other bend, the sent,encc may he so 
nucrlo,2*led with a,11 it.s possible qnslificat~ions that, it 

management in office, and suhsl,it,nterl nex procedure 
for the rlect~irm of ihr conunit~tee. 

There is 110 doubt: tbnt t,he Courts and ooonsel~ca~n bc 
misled 11~ t,hc treat,mellt of the former general rule in 
the text-books on &tut:ory interpretation, with thei, 
Iria,s towards the citation of r&x made in older casts 
and t,heir failure t,o &ate clearly the effect of the Int,er- 
pretnt,km Act un t,hose rulas. The tre,at.ment in G&s 
ia not, good. After stat,ing (at p. 380) t,he rule a~ quote? 
by Turner: ,I ,i Grulrs says ” This rule is recognisrd in 
s. 38 (2) of the Tnt,crpretntion Act 1889 “; mh& is an 
anlhignoui; st~a,trment Admittedly there is a footnole 
referrmg the reader to Appendix R. n-here t,he Int,erpret. 
ation Act, 1X84, is printed ; hnt the worde quot,ed aire 
immediat~el~ followed by a Rificossinn of R number of 
ewes ilhwtra,ting t,he gonernl rule and the exceptions 
crent,ed by t,he Cburt,sl with an occa,sional brief refcrwnce 
t,o the Interpretwtion Act. The rmpha,Gs ii; in the wrong 
place. and t,lx effect, of the Act, is not, considered. The 
t~reatment in Xawell 07~ 7ntqretatiofz of Statztte.sl 
10th Ed., is better. There the reader (a,t p. 403) is 
wu-nrd that, where an Act was repealed, it was ,fwmerly 
regarded a~ having never exiaed, and the effect on the 
former rule of section 38 (~2) of the Int,erpret,ation Act, 
IRSR, is briefly stated 

Finally~ it is wrthwhile nnphasiring that in other 
respects it, is not, nlva~s sa,fe t,o rely on the English t,ext- 
hO,okS. Our Acts Tnterprctation Act_ 1924, cnntnins a, 
good deal more, und is more specifir, tllan t,he Unit,ed 
Kingdom Act,. The genernl rules of oonstroot~ion in 
H. 5 apply “ except in cases where it is otherwise .specially 
provided “. The ” fair, lwge. and liberal construc- 
tion ” required hy 8. 5 (,i) t,o ho given to all Acts, whether 
penal or heneficiall is not, requrerl I>;7 the United King- 
dom Act,. Though r(omc of t,he provisinn6: of 011~ Act 
are declnrator~, home of them directly reversr judicial 
dicta. It i~ often forgot,t,en t,hat 8. :! of the Act creattrs 
a st~ntutorq presumption tha,t, in all mntt,ers to wllich 
to which the Act is cnpa,hlc of being applied, it rlors 
“PPlY. The opera,tion of that, presumption can be 
avoided only by shoring that a const,ruction different, 
from the atat,utor- one is reqnired by the int,ent. and 
object of the enactment lreing construed, or by its con- 
text. 

will tumble <lot!-rr of its ow1 wei@. “ ‘To philaophjze,” will tumble <lot!-rr of its ow1 wei@. “ ‘To philaophjze,” 
says Holmes in one of his opinmn-I am qnoting him says Holmes in one of his opinmn-I am qnoting him 
from unc&ain and perhaps innccurate recolleclion- from unc&ain and perhaps innccurate recolleclion- 
“ t,o philosophize is t,a generalize hut t,o genera,liw is “ t,o philosophize is t,a generalize hut t,o genera,liw is 
t,o omit.” t,o omit.” The picture cannot, he pa,inted if the signifi- The picture cannot, he pa,inted if the signifi- 
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AUTHORITY AND FREEDOM IN MEDIEVAL EUROPE. 

Mcntiox t,he Xid~lle Ages, awl t,hr words Jl:~g~ra Carla 
come st,nigbtxiLy t,o t,be lips. ” To no me will we sell, 
<long, or dolay rights and jostico.” These are fine a-“&, 
andin t,he sevent,eenth cent,ury the Commons of %nglend 
liked to refer t,” t,hem a,nd Nagna Cwtn aga,in& t,he sup- 
posed royal uvurpa,tions of liberty But most of t,he 
prouisionu of Magna Carta have httle bearing oo vi-h& 
we now call right,s and liberties, so IMe in fact that more 
t~hnu one school of hist.ori,ans have discounted it ns just 
another feudal Ilocument~. A wiser opinion is, I think, 
that it shows t,hat &aohment, t,” freedom which has 
produced our present, liberties. (I suggest that, the 
ideas of freedom cunent in the Middle Ages differ from 
t,hose now in vogue : nevertheless, t,he ideal of libert~~ 
~3s swuggliug for expression and contained in e,sswc8 
what, we should now prize.) 

The trouble ait,h such words aa lib&y and nuthorit,y 
is tha,t they have so ma~ng ahades of meaning, and the 
use of bhem can lead to much misundemtanding. Those 
behind the iron curtain handy t,he monls ” freedom ” 
and “ democracy “I a~ml t,he Western powers dislike 
ii autborit~y .’ or “ authoritsria,nism ” a8 signifying to 
then] brute power a,,~1 fa,scism. We must start from 
n basic sense of the t~orm~, if t,hero bo one. Freedom in 
the la,& resort, finds it,s meaning io the existence in our. 
selven of free rilJ. Because of free will, t,he individual 
is self-determining, a&reliant,, in person with rights and 
duties. The Greeks underscored it,s import,snce in com- 
mu&y life, a,nd the Christia,n Church developed t,he 
ideal c”nt,ained in it and made it the lynrhpin of \Vest,ern 
civilization. 

This then is the basic meaning, but, with the groWh of 
human experience and human knowledge, all kinds of 
tunes came Tao be played 011 tho nm\e+ng motif, and the 
vnriatioos have at t,imes obscured tho fundamental 
meaninp. Hist,ory shows that we think of liberty more 
“r less in t,erms of the danger tbreateni:lg it,> and t,hew 
dangers bare been very varied. At the beginning of 
t,he lnst, VW we proclaimed four freedoms, and nowadays 
we have zdmost a,lways in mind freedom from t,ot&t- 
srian governments nerd freedom of conscience and 
thought,. So soaked are we in contemporary problems 
thnt~me forget that in &her times t,here were other habit8 
and manners. The &uat.ion in the Middle Ages at its 
bagin11ing \+?I8 vary differeut from ours. Europe hnrl 
no comnmn back&Tound : most, of it, wan occupied by 
turbulent, ;tnd barbaric t,ribes. The one force capable 
of civilizing t,hem and unit,ing them was the Church, and 
the Church bad t,w” weapons-the wisdom of the Greek 
and Roman culture and the Chris&u ideal. ‘l!he R,oman 
culture had l~uown trrauny, slavery~ a,nd pwsocution. 
but it joined t,he not,~on of freedom 135th law, and this 
conjunction of ideas, law, and freedom lasted for a long 
while. The excellency of freedom too mas acknon- 
ledged. As Cicero wrote : “ Freedom dwells in II” state 
where the people do not possess supreme a,utbority : 
nothing is to be more prized than freedom, but, when it, 

is not the sarnc fw all, t,llcn it, is Ilot, f?eedom.” This 
is hi& sounding, but, n*t, pnt, int,tn pvactiw in Rorno : 
snd when t,hc Church hnd t” st,ruggle with t,he violent, 
bsrbnria~ns and work tht,ongh long t,raditions of slaverr 
snd serfdom, the idea, of fulI self.government had tb 
rwt for n long t,imc. The idea, did not, lnck st,st,ement,, 
hot it, w&8 more or loss inoperet,iw. 

The Churoh laid its emphasis on the worth of ever>- 
individual as equnl in t,he sight of God. This ides is in 
the forefront. of its t,ea,ching a~nrl banut:ifully taught in 
one of t,he let,ters of St. Paul. The slave of one of his 
converts, Philemoli, ha,d run anay to Paul, and t,he saint 
passionately insists that Philemon muvt &at t,he &ve 
a,s his brother. The t,ime was not,, bowever, ripe for the 
social revolution whiah the Christian ideal implied. 
Moreover, in the first, cent,uries the Cborrh existed along- 
side Roman civil society without, any voice in its running. 
It wa,s content t,” accept’ the demands of Caesar where 
possible. Not until the arly Middle Ages did t,he 
Church have t,o oombine it,8 w~wordly teaching w&h n 
lage re.sponsibility for t,he pew” and welfare of tile new 
1~ arising communities. The realm of t,he temporal 
oQ with its moral obligations and its proper authority 
and government was acknowledged to belong to the 
civil power, but, Church and st,&tc ha,d now to form a 
partnership--a yuarrelsome one as it prove&-and the 
c”mm”n aim v-a8 to produce u nuited Christendom 
bound by law and justice and the spirit, of Christ,iarl 
service. It is within this conception that xre mnst vie\\- 
t,he growth of freedom and t’he place of authority. Tn 
t,he religious sphere tile idea of author&y was paramount, 
for the simple reason that, the Christian religion rested 
on t,he belief in God’s revelat~ion,~ giwm with full divine 
authorit,y and to be voluntarily obeyed as the way of life 
and perfection. The very purpose of t,he divine gift, of 
freedom w&s brought to light’ when the Gospel showed 
wha,t, ma,n could become vith the light and help of grnoc 
and his free will. The ideas of authority and freedom 
went t,ogether j and the Middle Ages lived on this idea,, 
so weI1 expressed by St. Augustine, that, murals rest, on 
Ore eternel litw : “ This teaching is the VW-V la,w of God, 
which remain&h fixed and unshaken in Him, rind is, 
as it wxe, tmnscribed in the minds of the wise ” ; and 
ngtin : “ What soul hungering for eternity would 
resist t,he 
God I ” 

splerrdour and t,he majesty of the authorit,y of 
True freedom, therefore, ‘i8 one with submis- 

sion to the living trut,h, as the supreme spokesman of t’he 
Middle .4ges. Dante, declared, “ In His will is “UC peace”, 

Conseqoent~ 011 this theory of life is another use of t,he 
word freedom which is oonspicuons in t,he Middle Ages. 
By bad choices we follow t,he line of last resistance and 
l&en our freedom. Full and proper freedom, then, 
consists in the emancipat,ion of the spirit’ from the slav 
orv of the lower pa,ssions. The self is most truly- free 
vben it ca,n carry out, what it, knows to be best for &elf. 
Like n sword flashing from the scabbard, the nilll free 
from enslavine at,tachments. cr7n be exercised swiftlv 
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Insurance at 

LLOYD’S 
* INSURANCE to-day is a highly technical business and there are many special 

Lloyd’s Policies designed to meet modern conditions and requirements. 
It is the business of the Professional Insurance Broker to place his know- 
ledge and experience at the service of his client, and his duty is to act as his 
client’s personal agent t,o secure for him the best coverage and security at 
the lowest market rates. 

* LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inler 
alia, the advantages of insuring under Lloyd’s Policies at Lloyd’s rates may 
be obtained. As Professional Insurance Brokers in touch with the biggest 
and most competitive insurance market in the world, Lumley’s offer the 
most complete and satisfactory insurance service available in New Zealand. 

* If you require the best insurance advice-consult . . 

EDWARD LUMLEY & SONS (N.Z.) LIMITED 
Head Office: WELLINGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The Mew Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
Box 6025, Te ho, Wellington 

I8 BRANCHES 

THROUGHOUT THE DOMlNJON 
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Social Service Council~of the 
Diocese of Christchurch. 

THE 
AUCKLAND 

SAILORS’ 
HQME 

0 General Fund 

MANE PERSON 

CAN POSSIBLY 

RESIST 

THIS APPEAL 

DR. BARNARDO’S HOMES ,I 
This boy is one of the 275 patients from 
New Zealand’s own dependencies and there 
are thousands of others we are assisting on 
other islands near our shores. His very 
looks alone appeal to us fcr help. Please 
send your welcome donations to:- 

P. J. TWOMEY, MAE., 
“ LEPER MAN ” 

LEPERS TRUST BOARD 
I I5 Sherbourn Street, Christchurch. 
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anointed, and obedienca was his due, Only if he showed 
himself unjust and broke his oat,h. had the people a right. 
t’oresistance. III ot,her n-or&, law, as alread~explained, 
was looked on BS equivalent t.o jurtice and B charter of 
tibert,ies. Freedom as part of thi8 pattern wa,s sought 
for in responsibility and in the exercise of rights a,nd 
cl&es according t,o t,he tax The individual living in an 
sccepted~cosmos, with all his comrades around him corn. 
mitted t,” a cornmoo faith, \\-a, like t,he soldier in t,he 
ranks, to ~“mc extent hi4dcn in the idea of st,atuu, be it 
that of t,ho peasant or burgher or kuigbt. Psrliamont~ 
or representut,ion was in t,erm:3 of groups, which might 
be ca~lled communw rather t,hdn a, community. Aa the 
rop31 power incroaaed awl t,l\e liws of the townsrrnl and 
gn~lds and mercha~nts n-cre mnrlc to smart, under it: the 
need for representative swxnblies of t,hese groups n-as 
felt,, thereby to iusare that, gorernment~ and taxation 
should be controlled. But t,llere was no question of 
uuiversat suffra,ge, nor of G Howe of Congress or Com- 
mons, and these assemblies were spasnmdie and no pwt 
of the regular government of the realm. Nevertheless. 
out, of the ideas implicit in the medieval politioal t,he”r) 
and out of the pract,ien vhicb gradually developed in 
England Came “111‘ modern democraov. Erasmus, for 
inst,ant:e: saw Plato’s perfect republic” at work in Stras. 
bonrg. 
stat,@. 

He ~iaw in his visits to ‘England no such happy 
Libert,y wa checked for a time bv the Star 

Chamber and the absolut,ism of tho Tudor m”&chs and 
their succes8”r~ I and out of t,his st,rugglr came t,he sense 
of freedom which passed across the Atlant,ic and, emerging 
fully in the Americnn l%cvolut~i”u, passed thence t,” 
France. One element, twwrcr> of tile theory had bron 
lost or displaced : t,ho view of law as t,he expression of 
everlasting joaiee and t,be framework of dot?; a,ud free. 
darn. 

From what 1 have said about the medievsl ideas of 
social and polit~ical freedom it is easy t,o ga,ther their 
views on tolerance, the freedom to think and do what “no 
likes. Xedieval men pessionately believed t,hat, t,hey 
had t’he broth, t’hat it was obvious and vit,al to follow it, 
and that if a mau denied it, he must be wrongheaded. 
Jqreedom was a ehart,ered liberty, one which permit.s a 
man to choose his route wit,lrin t,be map of life. The 
map is dmwn by God and is clearly seen in the moral law, 
in just,ice and chzwity, and in t,he doctrines whioh God 
lra,s revealed ill tho Christian faith. To forsake the true 
way is not, only foolish ; it is self-destructive morally 
and pernicious to OW’S neighhour. This view appeared 
almost self-erident in the medieval atmosphere of pas- 
aionate belief, as evident as the wickedness of offering 
salt inst,cad of fresh water t,” one’s neighbout t,a drink. 
Conscientious he&&ions and self-analysis were not a 
medieval habit. As the old hermit of Prague said to 
the niece of King Gorboduc, “ That that is, i$ “. Self. 
anal+8 and psyrhology become int,er&ing only after 
mature experience, and t,he words expressing the feelings 
and moods of the self are generally la&r in a langnag” 
t,han words descriptive of things and events. rroust 
comes long after the 8”ng of ~ol*cnd. Conscience 
in our sense of the worrl, with ita individual clainw a,nd 
reasons and rationaliea~tiorr, xn,s not so fa~miliar to the 
medieval mind and, when sclxuated from the known 
truth, was given short shrift. For the medieval sense; 
take St. Bernard’s remark to a youth : ” A good con- 
science fears no mat,erial loss, and no invective can touch 
it,: no physica,] pain can hurt it.” Our world is full of 
uncertaint)- : not so t,he me&rat. The world outside 
was obvious ; t,he moral l&w of right and wrong was ob- 
vious ; so to” it ww certain t,hat God was in His heann 
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Charities and Charitable institutions 
HOSPITALS - HOMES - ETC. 

l’h,e attentiun of Soticilora, aa Ezecuto*s and Advisors, ia directed to the claim of lhe iwlitq&n.q in thi; issue. 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IN TNF. Hoxms OF TM& 
There are “2,000 Boy Scouts in Sew 

%esl.md. The training kdcatee truthful- PRESBYTERIAN SOCIAL SERVICE 
nes8, habits of observation, obedience, self. 
reliance, resourcefulness, loyalty to Queen ASSOCIATIONS 
and Country, thoughtfulness for others. There ia no better way for people 

It teaches them services useful to the to perpetuate their memory than by 
public, handiorafts useful to themselves, and helping Orphaned Children. 
promotes their physicsl, mental and spiritual 
development, and builds up strong, good f500 endows a Cot 
charaotm. in perpetuity. 

Solicitors are in&cd to COMMBXI~ IBIS 
UNDENoDblru*IoNdr. Association to clients. Official Designation : 
A recent de&ion confirms the Association 
*s 8 Legal Charity. THE PRESBYTERIAN SOCIAL SERVICE 

Official Designation : 
TRUST BOARD 

The Boy Scouts Aesociatlon (New Zealand 
Al32KLAND, WELLINaTON, CmrsToHuaca, 

Branch) Incorporated, 
Tmaasu, Duwmm, IN~EPJXEQIIL 

P.O. Box 1642. 
wemgton, Cl. 

Each Asmiatim administers its own 4bmds. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 
61 DIXON STREET, WELLINGTON, 

New Zdrnd. 
A chain of~Health Camps maintained by 

voluntary subscriptions hits been established 
throughout the Dominion to open the door. 

“I GIVE AND BEQUEATH to the NEW 

way of health and happiness to.deIicate and 
ZEALAND RED CROSS SOCIETY (Inoor- 

understandard children. Many thousands of porated) for :- 

young Sew Ze&landera have already benefited The General Purposes of the Society, 
by & stay in these Camps which are under the sum of 32.. (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Seoretary-General, Dominion Treasurer or 
legal profession in advising clients to s&t other Dominion Officer shall be a good 
by means of Legacies and Donations thiv discharge therefor to my trustee.” 
Dominion-wide movement for the better. 
merit of the Nation. 

N-2. FEDERATION OF HEALTH CAMPS, 
In- Peace, War or National Emergency the Red Cross 

PBIVATE BAG, serves humanity irrespective of class, colour or 
WE~GTO~. creed. 

CLIEXT “Then. 1 rvis,, to iDCl”dC in my Wll P 1egzey far The Brltib and Foreign uiue society: 
MAKING 

S”L1OIT”” : ‘*TM% an creenent idea. Ihe mAe BQCklJ haa at leas‘ row Cbs,wtCr,st,CB Of BD i&d toquest: CLImT: ” well, aat are the). ? ” soLIcIIoIt: -It% p”IWBe ia definite amI “nells”ei”.--to CiIC”I*te the seripturca TYi,h”“‘ either note 0, M”,mCm 
A 

Itl %COld 1. am*.io&?-since it* inception i” ,809 !t 11% dklllbuted over WJ rniihl ‘OhmlO&. 1,s scope il cal~le*chin.-it bl0edw.%t8 the Ncxd Of CM io &a3 h..“B.C,. “8 ?.ctiwie(l can nel-a* be auycmuoua- man Will aira)a “cad the Bible.” 
WILL 

I’LIPXI ,, YOU eXD,WS m,- vievs exactly. Tk SoCiCtg deervcr * 1”bltB”ti~lhpaCy. in ndditian to cm’, reglhl contiibutiou.’ 
BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 

P.O. Box 930, Wellington, C.1. 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

TliC Ragiw, clu,tio*~e, orld Educational TWIIS ACti, 1rn.l 
* OUR ACTIVITIES: 

Predenl: 
TXE Yom 118”. B. II. OWmi, u.n. (I) Resident Hostels for Girls and a Transient 

lwmnte &Ild drchbiaha’ Of 
New Zealand. 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes, Sport Clubs. 
Headquarters and Training College: 
80 Richmond Road, Auckland, m.1. 

and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
ACTIVITIES. appreciation of the ioys of friendship and 

:hurch Evangelists trained. Nission Sislers and Evangel. service. 
Nelfaro Work in Military and i&s provided. 

Ministry of Work8 Cumps. Parochial Missions conduoted 
‘P;$-;y”:;,,$ ad Qualified Socinl workers pro- 

j, OUR AIM as an Undenominationallnter- 
1 ~ 

teligious Instruction given 
aided. national Fellowship is to foster the Christ- 

in Gohools. Work among the &ho& ian attitude to all aspects of life. 

>hurch Literature printed Prison Work. 
and distributed. Orphanages staffed * OUR NEEDS: 

lEOAC,ES for Speeid “11 Goneral Purp0.m may be safely 
entrusted to- 

Our present building is IQ inadequate as 

THE CHURCH ARMY. 
to hamper the development of our work. 

WE NEED f50.000 before the proposed 
?ORIU OF BEQUEST. New Building can be commenced. 

Qeneral secrumy, 
F.W.C.A., 
5, BcwkoU Slrrer, 
weu+mL. 

A worthy bequest for 

YOUTH WORK . . . 

Founded io 1883~the first Youth Movement founded. 
Is International and Interdenominational. 

The NINE YEAR PLAN lor Boys . . . 
O-12 in the Juniors-The life Boys. 

I!?-18 in the SsnioP-The Boys* Bri@%la. 

A character building movement. 
hand to offer these faoilities to new amas but this 
can only be done ea funds become svailable. A bequest 
to the PM.C.A. will help to provide aervioe for the youth 
of the Dominion and should be made to :- 

THE NATlIltiAl COUNCIL, 
V.M.C.A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 
YOUR LOCA‘YOUYOMEN’S CHRlSTlAN ASSOCIATION 
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and one day t,o judge t,he living and t,he dead. If s where lnv, nlorslit.y, and faith &any the wune song. 
man did wrong, he offended against God and nxan and private conscience Aid not protrude itself. The break 
was punishable ; if he t,aught, untruth, there must be is exempliiicd in thr fzunous words of Thomas More, t,ho 
some fault in him. It was only t,oo easy t,o justify t,he Magna Car& of conscience, ii The King’s fa,it,hful 
persecution of se& and heresies on these premises. The serwnt, but God’s first, “, xvords which meant prison 
&her side of t,he pict,ure is that mit,hin orthodoxy-and and t,lx scaffold for him. Freedom becrume more 0011. 
orthodoxy was at t,imes very generously interpreted- fined during the mars of religion and under the rule of 
much liberty was allowed. Love songs, drinking songs, such aut,ocrats as Louis XIV and Frederick t,he Grca,t. 
lampoons were uproariously free ; and so too the dis- But t,he common law survived and waxed strong. 
cussions of the student,8 in the universities and the argu- Here was a writ of freedom which became universal in 
ment,s of the professors. Theories were t,hen freely the English-speaking world ; rmd t’his common law xv&s 
propagated which in these days of oensor8hip would be the creation of medieval clerics, such as Bracton and 
quickly banned. Pierre Dub& proposed t,hc decentrrtl- Fortescue. It made t,he people conscious of t,heir lib- 
ization of the Church, St. Cat,herine of Siena chided &ies in times of stress. The world, too, W&B changing 
popes, and Marsiglio of Padua, wa,s a thorough anti- before t,heir ewes. Before the new discoveries, phyoical 
clerical. The scholastic t,hinkers, >nen like Gr”usetest,e, and geographxal, the ma3)pa nwuuEi of the Xddle Ages 
Roger Bacon, snrl Thomas Aquinas, did not feel them. had to be scrapped ; the old science split up into now 
selves shackled. They h&d the courage of their con- disciplines, each with its own principles and hypotheses. 
7ictions Indeed, our medieval ancestors seemed to This new a,utonomg brought, wisith it greater freedom of 
ha,ve loved both specula,tion and litigat,ion, fighting fur- apeculation. Society, t,oo, 88 it grew more divided 
inusly and continuously for their rights and customs. int,” n&ions and r&oes, began t,” exhibit a wider variety 
It, is colnputed t,hat one-third of the canon la,w vas con,- of human exp&ience and maaner;u. so longer ‘s88 
piled from appeals made by Englishmen to Rome, and t,here a universally accept,ed opinion on nha,t was right 
the history of the period is noisy mit,h legal and in&l. and wrong. Such changes in human knowledge led 
lectual battles. inevita,bly in time to a grehx tolerance. 

Our modern conception of liberty and our devotion But perhaps the movt not,able o&we favouring lib&) 
to it, is a growth out of the Middle Ages. The basis of lay in the individual’s ticroa,sing consciousness of his 
it, lies in t,he old philosophy of man, his right, to aelf.det,er. own importance and person&v. Medieval man was 
mina,tion, and consequent, right,8 and responsibilities. corporate move than individualist, object,ive more than 
The Chris&n teaching added a new st,bry and wings to subjective. Modern ma,“, partly because of changed 
t,he building. “ For ve are all Christ’s creatures “, economic condition8 and a, struggle for existence, is snore 
in the vision of Piers Plowman, “and of his coffers rich, conscious of his rights and of himself. Living on t,he 

And brethren as of one blood-as well begga as earls. principles inculcated in the Middle Bges, the individual 

For on Calvary of Christ’s blood--Chri&ndom gan has grown up. He demands the right to t,hink and speak 
for himself. He must also in consequenoe, though he is spring, 

And blood brethren we became t,here-of one body at t’imes slam to recognize this, grant the same demand TV” 
others, however irritating their opinions may be. W”11, out 

As quasi n&o geniti- and gentlemen each one. of the old has developed thi8 modern sense of freedom. 

No beggar or serving boy among us--save sin made But the nxedieval idea is not dead ; indeed, it, annot 
him so.” die ; and we feel it, for example, in t,he problem of how 

Time w&8 needed for this rich view of mm t,o be undcr- to deeal with t,he sabot,eur, the infiltrating enemy of the 

stood in all its implications. state, the qnisling. One advant,age the Middle Ages 
had. They mere quite clear about t,ho end of education, 

The period which followed the Middle Ages w&a one the purpose of freedom, and what a human person, 
of strife and a,bs”lutism, and t,he very strife quiokened rlespjt,e all his f;tults, w&s meant to be--and t,hat, idea1 
t,he sense of conscience. In a, unit,ed Christendon x1’&8 no meal, one. 

CORRESPONDENCE. 
The Editor, Tha proportion of t,he iotnl dc~th duty coUectcd which is 
N.Z. Law J”r-rw.kL, 
Wellington. 

chergeable in rcspeot of hou~abold furniture and pomonnl effects 

Donr sir; 
cannot, it iu thought, be very great. It is mggested that any 
10s~ of revenue through the exemption of theso items wwdd be 

The artioln in your isstm of the 26th Jnly a* the subject of ~~~41 worth while on account of bhe removal of a wume of irritn. 
dmth duties imites stJggestions from *ractitionm for im- t.ion xnd dehy. 
provements in the law on this subject. It mrsy bn feared that the adaption of tibia proposa,~ would lend 

There is one matter which, slthough of relat,ively minor to wasion by people n;tnte enough to oonvcrt their sar-blgi 
importance, ia, I believe, worthy of considerxt~ion for the propose into the “ portable property ” which \Vam,,ick thought it io 
of removing a 80umc of friotion between the Duties Uivision desirable to acquire. I feel however that, nnder the co&itiona 

of the Inland Revenue Dcpertment~ and beneficiaries in estates. in this country> thew ix little likelihood of any extensive at,tempt 
I believe mast practitioners would agree that there is no other to do ~0; and that xuoh an exemption as I have suggested 

tingle itnm in the asats of a deceased estate which O&URBS would be we,c0nx?d by all concclned in payina or collecting 
relatives and, particularly, widows more hemt.huming when the de&h duty as a real relief. 
Stamp Aooounts are being pqx.red than honsehold furniture YO”W, eta., 
and pervonel effects. Widows almost invariably regard the Maxfikborongh. n. w. ~-mm. 
furnit~ure in the matrimanisl home as their own, rind resent 
very much the int~rusion of R valuer and the suggestion that the The position aould appear to bo tlwt t,he Depertment is op. 
furniture forms part of tile decessed bu~bnnd’s nioete. 

Pra&tioners would also probably agree as to the difficulty duty eaempiions should he assaeiard with S&&US and not lvith 
posed to the crention of any privileged alasa of property. Decsth- 

of persuading & widow that a fire insurance policy in her name property, e.g., widows’ and joint.fanily.home exemptions. 
is not, conclusive proof that the furniture is her own property, There are difficulties oonnroted with the valuation and inclusion 
and also of explaining to her thst items purchesed by her with of almost every kind of property which falls to be assessed for 
ravings out of her howehold nllowa~lce are not, necwsarily her duty in an estate, and equally persussive argumentstothose set 
own sepamk prooperty. 

Endtlnvours to setiify the vin,.,~ of one’n clients n,, thoie 
out in the above letter can be advanced against the inclusion of 
fl number of other i;*rct-. To be quit* fair,, it is ucvo3sq bbnt 

<lets& load ahe Pra~fitioner into many n~,unc,rt~i with the 
Stnmp Offiae. 

no elara of p’opert,y Amold bc oxceptnd frnm thr <hey ,inbilitv.-- 
Ed. 
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MONTHLY TENANCY OF DWELLINGHOUSE AND 
BAILMENT OF FURNITURE. 

-- 
1$ l<. CC. Armr*, I.S.O., m.31. 

‘rho ,“L”p”S” of his pw’cdont is to rcntorc t,o IIK! 
landlord his commowlaw rights of resuming possession 
of t.he land on giving a, mont,h’s not,irr to the knot, 
if hc should ret any t,ime so desire. 

Section 48 (I~) of t,hn ‘I’cnnncy- ;\ctl 1948, pro\rides 
that, where in t,he cast of the letting of any dwelling- 
house 01‘ nrbm property, t,he landlord and tonmt~, by 
agreement in writin: incorporating the trnns md 0011. 
dit,iona of t,be temncy, hare agreed that, Part II1 and 
8s. 41, 42 and 43 of the .$ct slxdl not apply t,o the 
premises so let. or t,o my pmt thereof in respeot of t,hnt, 
t,enanoy, and a, copy of the agveement~ hns been drponit,ed 
wit,h a, Rents Officer before t.he date of the rommence- 
nwnt, of the t~enmoy. and thr il,grrcmrnt hns botm 
nppromxl in w-it,ing before or a,ft,ev that c1nt.c by in Rents 
Officer, t,tle agreement shall havr cffwt; according fo 
if.3 fNl”T. 

I’d III of the Tommy Act,, 1948, i8 t,he part. which 
limits the landlord’s common-law rights to P~CDYOP 
possession of the pmnkes. &wtion 41 is the prorision 
which protect,s t,h,e wife or husband or family of t,be 
t,rnant in ome of the dent~h of t,ho tenet or sepaxation 
of the spouses. 01’ the tenant deserting his spoosr. rt 
is a s&ion of wide import and secures. independent, of 
cont,ract, continuity and security of teuuro t,o the 
t~enmt, his q~ousc, and family-. 
limit,n t,he rights of mortgagees. 

Srction $2 ronsiderabl~r 

Seot,ion 52 provides t,hst not~u,it,llstan~ling to t.ha ooa 
t,mrp in any ;\a or rule of lea-, every t~enmcy of ic 
d~~~ellinghouse or urban property shall, subject to the 
provisions of the Temnoy Act. 1948, bc binding on 
eveq mort,gagee of t,he dwellinghonse or urban property 
and on ercry persm claiming under or t.broough my 
such mortgagee whether t,he knmcy has commenced 
before or nftcr t.he creation of t,he mortgage, and whether 
or not t,he mortgagee has consented t,o Dhc tennncy. 
This s&ion may be oompared with 8. 119 of t,he Land 
Transfer Act,, 1952, whioh provides thnt no lease of 
mortgaged or encumbered land shall be binding upon 
the mort,ga,gee except so far ns the mortgagw hns con- 
sented thereto. Thnre is no doubt that when s. 42 
of the Tenancy Act, npplies, it overrides s. I I9 of t,he 
T,snd Trnnsfcr A&, 1952. 

Section 43 of t,hr Tenancy Act, 1948. provides tbnt 
aert,ain conditions are to be implied in t~cnancies of 
dn~ollin~booses, in thr a,bsrnce of express ngreement in 
writ,ing t,o t,he contmry. Subsect,ion 2 thercof, for cz- 
ample. provides that where the tenancy of t,be t,cnant~ 
of any dnellinahouse or IIPOIIRI~V has exnkd or hem 
lawfully tern&ted, the t&&t, ihall, 80 I& ns he has 
lavfol possession of the pramises, br deemed to eon- 

sc1mnom 

time t,o be t,he t,ennnt, thereof. npon and subjwt to t,hz R,“Xlr” by t,hf, mid, &R. 
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IN YOUR ARMCHAIR--AND MINE. 

The Value of Imperturbability.-The Hon. Sir David 
Smith, a member of the Supreme Court Bench (1028 t’o 
1949) and latterly Chancellor of t,he University, in his 
address t,o the ,Sena,te, at, its meeting at C&nt~erbur~ 
Agricultural Collogo on August 23, diecusses uniter- 
sits?; education and specialiea,tion, and urges ax! 
studat, t,o get home prect,ice in “ t,hat apperent~ly yhleg- 
nmt,ic aspect, of conra,gc which uie RO ;Iclmire in the armed 
forces and xvhich is &o so greatlg to be desired in stat,es- 
IIlCll .i. He refers t,o the obnorvat,ion of Mr. Stanlq 
Baldwin when &at,in,g t,hc test for choosing his successor 
as Prime Minister of Great B&Go, “ What, is chiefly 
wnnted is someone who will not, get ratt,led mheu there’s 
trouhlr about “, ( 24 LGcrg &t/z Lvtlers, ~2.9JZ.,Z@O, 
by T1101nas Jones, p. 58.) Sir David’s allusion is : cluelly 
apt in t,he owe of the young practit~ioner of Law n;ho should 
not allow his client to be affected by t,he t~remors he must 
often feel. Such sitwtions nre by no means t,he yrerog- 
ati\-o of tho Court lan,er. The frust,eations of dela.~, 
t,he missing or mi&id document,, t,hl: aakwe~~l 
last,.minute question mised on eettlcmcnt,. shoulrl 
imprew upon t,hc caneyancer the \-rrlue of a 
calm and plaoirl temperament. He must, teach hin- 
self to chip out of h,is own occupationaS hazards, even 
if be is rlqrired of some ‘~’ BP&S Cow+ ” to pract,isc 
in. 

Moments of Folly.-Richard Gordon in ~l)ocior cd 
Lnrpc (Kichael Joseph. lQ55), the latest contribution to 
his humoroas hooks on doctor8 a,nd sea-cap&m, show 
8 subtle understanding of t,hc ravs of t,he law. After 
the reamion dinner of St. Swithiu’s Hospital, one of t,he 
house surgeons proceeds home in n nmnncr that lands 
him at Bon- Street, where, e.ft,er contending t,llnt~ hi8 
blood-alcohol isn’t cwn point one per cent, dema,ndfi hi8 
own doctor at once, and insists that tire police wnd for 
“ John Harcourt Bott,le, Ma&r of Arts ai the Univcrsit>- 
of Cambridge, Lioentiate of the Royal College of Pbys~- 
ims of London, Member of the Royal College of Surgeona 
-the Assi&nt Junior Resident Anae&etist “. “ Johu 
Bottle, who had been continuing t,he~psrty with the other 
resident,s in his room on t,he top floor of the St,aff &uar- 
ten, espr&+sed~himvelf indigmxnt~ over the telephone that 
the police should have submit,ted a member of t,he mcdic- 
al profession t’o such sha,me. He spoke e,t some la@, 
giving the sergeant his opinion on hin conduct,, demsnd- 
ing an immediate apology, hintin& at subst+tiad comp- 
ensat,ion: and t~hreatening to u-r& t,o hir; M.P. He 
then deola~red t,hat he would summo11 a &xi snd appear 
immedintely to put, thia regr&ahle m&er to rights. 
The result, of his int,ervation avails not ona doctor being 
charged mith being drunk and disorderly in Bow Rtreot 
t,hnt night, but, t,wo.” The book is strongly recom- 
mended to pra,ctit,ioners who enjog laughing at: t:he 
foibles of the medice, profession. 

A Slip in the Type.--” Colonus ‘: hns kindly passed on 
t,o Scriblex the following cxt,ract,s from a sepwattiorr 
agreement, recently perused by him : 

“ 1. The wife ma;r at all times hereafl,er livz separate 
artd apart from the husband and free from his mwitnl 
cont,xol and wuthorit,y .” 

“ 2. The husband may at all timea hereaft,er live 
separate a,nd a,part from the wife and free f&n her 
vmrtid conirol a,nrl author+ .” 
The italic3 are t,hoso of Scriblex, but the t,hought 

xrbicb the draft.amau wishes to conoe~ provides B foot. 
note to the inimitable drawitlgn of James Thurber 
knon-n as “ Ihe \rar of t,lle scxos.” 

My Nelghbour’e Low-“ ‘T&e women will mxer 
xacb any conclusion, said t’he Rcr. Svdney Smith 
on one occasion vhon list,ening to an ” interminable 
slalging mat,& between t,rvo women across a street. 
They are arguing from opposite premises.” The same 
thought must have pased t,brough t’he mind of .\lr. R,. 11, 
Grant, SM. (Au&land), when, in his judgment in Il’alker 
v. To&s (26.7.56)1 he concluded : “ It is indeed 
regret,table that, these protagonists caunot realiae t,hat: 
t,he continuance of ill-feeling is detrimental to the wall. 
being of eaob of them : neither can claim any credit for 
her on conduct in this female feud : neither of them 
enjoys good health : they arc alkrgic to esch &her : 
a permanent, ohrange of heart, (or of residence) seems an 
indispensable neoevsit~y t,o the restorat~ion of peace.” 
As the plaintiff lost her c&se, and t,hc defendant lost, hel, 
cash, the permanent chzmge of residence seam the beat, 
bet of the t,\ro. 

“ I. stopped learned cauusel for tbe plaint,iff in his 
opening address vhen he was proposing to rear1 t,o the 
jury certain passages from reported decisions as bearing 
on the quest,ion of what par&x&w precautions ought to 
be t,a,ken by a motorist, in t,he course of performing the 
manoeuwe in question. Once again, there is no general 
rule. It is sometimes convenient t,lmt counsel should be 
allowed to quote the words of B Court as enunoiat.ing 
an estahli%hed principle, which can be most cowenie~tlp 
swed by adopt,ing ttmt course. But, this mity not be 
done with reference t,o the views of Judges on the facts 
of p&ioulw cases, as tllis would necesvitat~e n close 
examina,tion of tile pa&x&r fe&s of those cities.“- 
per F. B. Adams, ,I., in, Kane v. Rmdle and A~imm~o~~s 
(23.6.M). 
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THEIR LORDSHIPS CONSIDER., 
,BY 0”L”xus. 

,Sule oj 1’~tented Chuttela.--” lo the “pinion of their is, however, a surprising dearth of authority on this 
Lordships it is perfectly possible to adjust the incidence point. Certa,in caes vere cited t,o us decided under the 
of ownership of “rdinar,y goods with the ownership of Factory Acts, but none of them was: to my mind, 
patent,ed goods ;n such a manner as to void any col- rea,lly in point,.” Lord Asquith in ~Vaatdonrd &I.! Bawd 
l&ion of principle In their Lordships’ opinion Y. IhgZand, [1954] A.C. 403, 428 ; [1964] I All E.l<. 
it is thus demonetrated by a clear course of authorit,y, 
first., thet it, is “pen to a licensee, by virtue of his statn- 

546, 558. 

ton: nl”nop”l$, to mnkc il *ale arll m”& “1’ r?ccom- 
p&ied by restrictive condit,i”ns which lrould not apply 

H&as &r~us.--” It is clear that the writ of habeas 
corpus deals with the machinery of justice, not the sub- 

in the cast of ordinnry chntlels : secondly, tha,t the stsntive law, except in so far aa it can he said that the 
imposition of t,hesc conditions in the case of a aale is right to hare the writ, is itself part. of substant,ive l,aw. 
not presumed, but,, on t,he contrary-v; a sa,le having It is essentially a procednral Twit,, t,he object of which 
occurred~ the presumption is that the full right of is to enforce a loga,1 right,. The wit, is described a.s being 
ownership was meant to be reuted in the purchaser ; a, writ of right,, not a wit, of course. The applicant 
and thirdly, t,he “wnerl~ right,s in a patent,ed chattel must show a ptinu~ frccie ca*e that he is unlawfully 
will be limit,ed if there is brought home to him t,he detained. He cannot got it as ho would get, a,n original 
knowledge of condit,ions imposed, by the pat,entoe “1’ writ for initia,ting &II action, but, if he show n p&w/ 
those represent,ing t,he pat,entee, upon him nt the time facie oai8e, he is enWed to it, as of right. The first 
of sale. :It will be observed t,hat these propositions question, therefore, in any hnberls corpus proceeding is 
do not, support the principles relied upon in their absolute whether a prima ,@cie cue is shown by the applicant 
sencje by any of the Judges in the Court below. On t,he tha,t his freedom is unlawfully interfered with, and t,hc 
one hand, t,he patented goods are not, simply becwse next, st,ep is t,o determine if t;ho return is good and 
of t,heir na,t:ure a,s chattels, sold free from restrict’ion. sufficient. A person unlawfrtlly detained is entitled 
Whrther that r&r&ion affect.8 the purchaser is in as of c”ur8e to obtain a writ, of t,reupass. An action of 
most cases assumed in the negat,ire from the fact of t,respess or false imprisonment, however, does not by 
sale, but depends upon whether it entered t,ho con- itself secure the immediute or speedy release of t,ho 
clit,ions upon which t.he owner acquired the goods. On plaintiff, if ho is still detained when ho commences his 
the other hand, restrictive conditions do not> in the ex- a&ion. As LitGdale, J., said in W&on’s &se, (183Q) 
trcme sense put, run with the hoods, because the goods 9 Ad. k E. 731, 795 : 112 E.R. 1380, 1415 : 

0mwnon Ille& Pur~“.~e.-~ The appellants relied 
on t,he maxim ‘ E~:E furpi C~GW non oritur nctio ’ as 
absolving t,hem of liabilit,y. The short nnswer t.” thiv 
content.ion has, 11” dou!& been found lay those of your 
Lordshipe who pointed out the definrtlon of ‘fault ’ 
in the Law ~&form (C”ntribut,ory Negligence) Act,, 
1946. But, for myselt; I should have decided in the 
si~me tense in t~he absence of nny such definition. The 
vast, majorit,y of cases in which the maxim has been 
al>plied have been CBR~Y where, bherc being an illegal 
n&eement between A and B, either seeks to sue t,he 
other for it,s enforcement, or for da~mnges for its breach. 
That,, of <wurse, ii; not this case. Cases where an 
xtion in t,ort has been defea,ted Iri the maxim are 
exceedingly rare. Possibly IZ party to 8n illega,l prize 
fight, who is damaged in the conflict cannot sue for 
;rasa,ult : RwZter P. C’lar~:, (li45) Bull. N.P. 16. But, 
it seems to mc in principle that, t,he plaintiff cAnnot, be 
precluded from suing aimply because the wrongful 
ut is commit,t,od aft,er the illegal agreement, is made 
iual during t,he period insolved in its execution. The 
act must, I should have supposed, at, least, be a step in 
the execution of the common illegal purpose. If two 
borglrtrs, A and B, agree to “pen a safe by means of 
cxpl”Gvesl and A so negligently hnndles the explosive 
chage as to injure B, B might find 8”me difficulty 
in moint,aining an action for negligence against, A. But 
if A and B are proceeding t,o t,he premises which they 
int,end bwghwionsly to enter: and before they enter 
them B picks A’s pocket and steals his watch, I cannot, 
lwevail on myself to believe that A could not me in tort, 
(provided he had first prosecuted B for larce~~y). The 
theft is t”tRlly nnconnected vith the burglary. There 

The incalculable value of h,abeas eor~w is t,hat it 
enables t,he immediate determination of the right to 
t,he a,pplicant’s freedom. Lord Wright in Greene v. 
Home Secreetury, [1942] A.C. 284, 302; [1941] 3 All 
E.R. 388, 399. 

Criticism oj Justice.-The following hint, given by 
the late Lord At,kin in Ambard Y. Attorney- General for 
Trinidad and Tobago, [1936] B.C. 322, 336 ; [1936] 
1. All E.R. 704, 709, may supply a sufficient, guide for 
counsel contempla~ting appeal, a,dvising client,8 why a 
decision was adverse, or Eden foregathering round t,he 
fire in the Supreme Court library : 

Wkat~her the authorit~y md position of a* individual Judge 
or the due xdminiutmtion of justioo is concerned, no wrong 
id committed by my member of the public who exercises the 
ordinary right of criticizing in good faith t,ho pnblia act done 
in the seat of jimtice. The path of criticism is a public m-q.: : 
the wrong headed am permitted to err therein : provided t,,ut 
members of the public abst,ain from imputing improper nwtives 
to those taking part in t,ho ndminiatrstion of justice an* 0x0 
genuinely omwciaing a right of criticism and not acting in 
mdiee OP ahtempting to impair the administration of j*st,iw, 
they are immune. Jwtice is not, a cloiatercd virtue: she 
must be ollow3d to suffer the scmtiny and respectful. even 
t~hough cxttspoken, oomments of ordinary men. 

Actually, the right here explained msy well be the 
yoil in which is preserved the root of correet,ire legisla- 
tion. 


