
New Zealand 

Law Journal 
VOL. xxx1 TUESDAY. OCTOBER 4. 1955 No. 18 

TENANCY : COMPETING HARDSHIP OF LANDLORD 
AND TENANT. 

S UBSECTION (2) of 8. 24 of the Tenancy Act, 1948 
(which is reproduced in the (comolid&xl) Tenancy 
Bill now before the I.egialat,ure aa cl. 37 (1) ) is aa 

follows : 

In applying this subsection, there have been some 
differing opinions expressed in some judgments of the 
Supreme Court, and, slight though these differences 
were, they have been embarrassing to t,he inferior Courts 
before Thorn most tenancy caes begin and end. There 
was a generally-expressed desire for authoritative 
guidance by the Court of Appeal &s to the principle 
on which the discretion of & Court to refuse an order 
conferred by s. 24 (2) should be exercised ; and this 
involved the question of the onus of proof. 

The opportunity came with the granting by Xr. 
Just,& Shorland of leave to appeal from his judgment 
in Jackson Y. Huljich, [I9551 N.Z.L.R. 1057, 1068, 
which N&S an appeal from the decision of a Magistrate 
in which the a,pplication of s. 24 (2) was in issue. In 
granting such leave, on terms, His Honour, in an un- 
reported judgment, said he had come to the conclusion 
that a qu&ion of law of both substance and public 
importance 8x088 in that case, and that a decision of 
the Court of Appeal wa,s desirable upon the question 
of the principle upon which the discretion of the Court 
to refuse an order under 8. 24 (2) of the Tenancy Act, 
1948, was to be exercised, when t,aking into considera- 
t,ion the hardship which would be caused to the tenant. 
or eny other person by the grant of the application, 
and the hardship which would be caused to the land- 
lord or &ny other person by the refusal of the a,pplica- 
tion. 

Thus, Jackam v. Huljich, [1955] N.Z.L.R. 1057, 
reached the Court of Appeal pursuant to special leave 
under 8.67 of the Judicature Act, 1908, from the judgment 
of ShorEand, J., dismissing an &ppeal from zx judgment 
of a Stipend&y Magi&r& granting the respondents 
an order for poaseasion of premises situate at St. Heliers 
Bay, Auckland, consisting of two lock-up shops together 
with upstairs living accommodation. 

The main facts were not seriously in dispute. The 
respondents, father and non, were the owners of the 
property concerned which they purchased in 1960 for 
ti,OoO. The appellant had been the tenant, for eight 
years, of one of the shops and the upstairs portion of 
the premises. He occupied the shop where he carried on 
a butchery business, and the upstairs portion was 
occupied by an employee bf the appellant. The object 
of the respondents in purchasing the property w&8 to 
~ewre premises in which the respondent, the father, 
might carry on business in town in his later years. The 
position of the respondent, the eon, was set out in the 
judgment of the learned Magistrate as follows : 

The plaintiff, K. EuIjiob, who is fifty-five years old, was, at 
the time of the hearing, fmming a property of 182 Bcree (of 
WhiOh 70 acre.* is not in grass) at Mereer. He purched this 
km in 1840 for fZ,800. He and his wife heve suffered from 
rheumatism for the last six yesars, and hsve been advised by 
Dr. Monk to leave the farm, which ia subject to flooding. Hia 
age is fifty-five and the age of his wife ia fifty-three. He has 
two daughters, one of whom is living at home. He has had home 
experience as R butcher in Yugoslavia, and vieha to go into 
persod oooupetion of the shop es a butcher, and also to 
occupy the living quarters. In addition to the farm and the 
share in the shop pmpe~ty. he owns B half-share in a house in 
Long Drive, St. E&em, occupied by his 80n. Production 
from the farm last year was r1,loo. 

It wag not disputed that the respondents required 

His Honour went on to say : 
the premises for -their own use and occupation, that 
one yew’s notice of their intention to apply for the 

The reported deoisio,~~ sppear to me to indicate some slight. 
but nsvertha3ss important, difference of opinion upon the 

possession of the premises had been given and that 

point 85 to whether n tenant must prove herdship which 
the respondents had been the landlords of the appellant 

merely exceeds t,he hardship of the lendlord ; or whether a 
for two yews before the giving of the notice. 

tenant mwt prove hardship to a degree which overshadows 
the hardship of the landlord, in order to just,ify the disoretion 

Consequently, the property being “ urban property,” 
conf,medby 8. 24 (2) of the Ace being exercised in the tenant’s the respondents had established a8 a ground for the 
fpvour. recovery of the posse&on of the property that con. 
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tained in 8. 24 (1) (h) of the Tenancy Act, 1948. By 
virtue of the proviso added to 8. 25 of that, Act by 8. 12 
of the Tenancy Bmendment Act. 1950, 8. 25 (1) of the 
Tenancy Act, 1948, did not apply ; and the respondents 
were relieved from the burden of satisfying the Court,, 
either that suitable alternative accommodation w&s 
or would be available for the tenant when the order 
took effect,, or, alternatively, that the hardship caused 
to the landlords or any other person by the refusal of 
the Court to make an order for possession would exceed 
the hardship cauried to the tenant or any &her person 
by the making of such an order. 

It was not disput,ed t,hat the provisions of s. 24 (2) 
of the Tenancy Act,, 1948, applied. 

Both the learned Magistrate and bhe learned Judge 
in the Supreme Court declined, in the light of the par- 
ticular circumstances of the case, t,o exercise the dis- 
cretion conferred on the Court to refuse the application. 
Counsel for the appellant contended that thelearned 
Judge had erred in his understanding and application 
of such principles. 

In Humphrey’s Furniture Warehmae, Ltd. v. Charlie 
Ming Yee, [1953] N.Z.L.R. 308, Hay, J.; considered 
the effect of 8. 24 (2) of the Tenancy Act, 1948. He 
said in the course of his judgment,, at p. 309 : 

And, later, at p. 310, he said : 

In Jackson’s case, the Court of Appeal, in its judg- 
ment delivered by McGregor, J., observed, in the first 
place, that the discretion which is aubhorized is a dis- 
cretion t,o refuse an application-that is to say, it is 
one which may be exercised in favour of the tenant. 
The subsection does not speak of a discretion which aould 
be exercised in farour of t,he landlord. 

In Coltman Y. S~t!wkznd, [1953] N.Z.L.R. 43’2, 
433, Northcroft,, J., viewed the position a8 follows : 

Later, &fcKenzies (Invercar&, Ltd. Y. Lewis, [1954] 
N.Z.L.R. 591, 593, Turner, J., after considering the 
facts of the particular case, expressed himself thus : 

But Turner, J., almost, immediately reminded himself 
that each case must be decided on its own facts. 

“Weighing up the wholo situation in relation to hardship, and 
applying the teat, which appenrr to have been applied by Hay, 
J., in H”mphreg’8 Furnilure Warehouse, Ltd. 1.. Chodie .&ng 
Yee ( [1!%3] N.Z.L.H.. 308), I have come to ths conclusion 

that the hardship whioh will he enusod to the sppellent if an 
order is made (for poraession at u future date) is not 80 greet 
5s to overshadow the hardship which would he causal to the 
respondent if an order were refused altogether.” 

The Court ofAppeal then drew attention to the fact that 
the appeal ~a8 from the refusal of the Judge in Jackson’s 
case in the Supreme Court to exercise his discretion 
against t,he respondent; but the Court thought that it 
was clear, if such refusal vas caused by the Judge’s 
acting on a wrong principle of law, t,he Court of Appeal 
could review his refusal. 

The principles on which the Court of Appeal should 
act were stat.ed in Davis Y. Da&, [I9501 N.Z.L.R. 115, 
124, in the judgment of Sir Humphrey O’Leary, C.J. : 

The Court of Appeal, therefore found it, necessary to 
consider the principles on this particular point on which 
a Court should act in exercising the judicial discretion 
conferred on it by 8. 24 (2) of the Tenancy Act, 1948, t,o 
refuse the application where the prerequisites contained 
ins. 24 (1) of the Act have been satisfied. It said : 

Suhiitwtion (1) ofe, 24 il meterinlly different from auha. (I) 

But, in our opinion, except in the preliminery eta@& 8. 24 
(3) does not pl&ce my burden of proof on either party. Forthe 
auhseetion te operat,e, it is true that there ia a preliminary 
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not very encouraging, ,and he did endeavour to buy the 
freehold from the respondent--an offer which the rea- 
pondent’s were quite entitled to refuse to entertain--such 
efforts on t,he part of the appellant were not very stren- 
uous, end his conduct w&s mainly wtuated by the fact 
which he gave in~~evidence that he wag “ very reluctant 
to give up “. Their Nonours agreed with the view of 
Shorland, J., when he said : 

The judgment continued : 

On the other hand, their Honours pointed out, the 
respondent father w&8 fifty-five yeax of age. He .x&s 
enga,ged in farming a smsll property of 182 aor88 at 
Meroer, and resided t,here with his wife and one daughter. 
The farni w&8 apparently not very productive and ~88 
subject to flooding. It N&B not disput,ed that, on 
medical advice, it was necessary for both this respondent 
and his wife to leave the farm. His financial position 
was very considerably weaker than that of the appellant. 
He had owned the property with wbioh the Court W&B 
concerned for five years, and had been deairoua of ob- 
taining possession. Although it might be accepted that 
if he commenced a. butchery business in these premises 
he might reap, to some extent, the fruits of what the 
appellant had sown, such was not an altoget’her unusu&l 
fact,or in case8 of this m&we. It seemed to their Honours. 
that, taking into account then time th&t had elapsed, the 
respondent8 were entitled to the order they wught. 
The appellant in all probability had, to come estent, 
offset his loss of goodwill from the profits of the businesr, 
during the unavoidably protracted course of this litiga- 
+m, 



276 #E%’ ZEALAND LAW JOdRiVAi October $,I955 

The appeal was dismissed, but the order of the 
learned Judge was varied by substituting October 31, 
1955, a8 the dat,e before which execution might, not issue. 

The general principle to be deduced from the judg- 
ment of t,he Court of Appeal ia that in exercising the 
judicial discretion conferred by 8. 24 (2) of the Tenancy 

Act, 1948, to refuse an order for possession, it is Dhe duty 
of a Court to consider hardship and ot,her relemnt 
matters and to exercise its &ore&n in f&vow of the 
tenant only when, after such full consideration, it 
considers it just and equitable so to do. And, of course, 
the Court of Appeal’s guidance on t,he question of onus is of 
great assistmoe. 

SUMMARY OF RECENT LAW. 
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DEEDS: EXECUTION IN ESCROW. 
Proof of Intention Where Deed Executed by Several 

Parties. 

BY MALCOL~I BUIST, LLX. 

II. The Issues of Law In In re Vanstone. 

Perhaps t,he most, &isfactory point from which to 
look in perspective at t,he law applicable to the foregoing 
facts is the remark of Parke, B., in Baker v. Buwlekin, 
(l&43\ 11 hf. 8: W. 128.148 : 152 E.R. 744.752. (referred 
to bv’lord Wright in’ La& h’cuu v. Wesknin& Bank, 
Ltd.: [1940] A.C. 366,402 ; [1940] 1 All E.R,. 485, 507) : 

We are sitting in ~3 Court of law [on Exchequer qqxd], 
snd I think we csnnot deny to &” instruments exeout~ad BS a 
deed t,he effeot of t,ransfeming the propsrt~y of the pe.rty who 
exeout~as it, secording to bhe terms of it. 

In the oourse of the judgments in ~an.stone’s case, 
two exoept,ions to, or modificat,ions of, t,he absolute rule 
just stated were noted, the first being an intervention 
by equity, and t,he second being itself a common-law rule. 

The rule enunciated bv Pwke. B.. is illusbrated bv the 
saas case (supra). &IX, unher’a deed of covenant 
dated February 1, 1923, S. oovenanbed to pay N. ten 
shillings per week clear of income tax for life, or until S. 
execut,ed a cert..& s&lement in satisfact’ion and sub- 
stitution. Having subsequent,ly lodged U5,OOO wiith 
the respondent bank, S., on or about August 12, 1925, 
signed, sealed, and uncondit,ionally delivered as his act 
and deed the subsequent settlements, which declared the 
approprmte trust,s and then ra,n : 

deed. 

EQUITABLE EXCEPTION : DIFFERENT BURDEN. 

One of the grounds rested on by the respondent Bank 
in the rVaas case was a dict,um by Sir George Jessell, 
M.R., in Luke v. Sou.th Kensington Hotel Co., (1879) 
Ii Ch. D. 121, 125 : 

17. In oonaideretion of the premises it is ha&y agoed 
and de&red by and between the setalor [S.] and the first 
bsnefieisry thd aa from the execution of these pmsent~s the 
hereinbefore recited indenture of the 1st day of Febmsry, 
1923. and 1111 the oroviaions therein oonbained shall CBBLP to 
hrwe effect. - 

Then the facts began to take on a, transitory resemblance 
t,o those in In re van&one, for the first, beneficiary 
declined t,o execute this deed of settlement for her 
pat. The obstacle was that she wanted the pre- 
liminary deed of 1923 destroyed first. Lltimately she 
agreed that it, be deposited with the respondent, Bank 
in a box with two locks with different keys, she and the 
settler to keep a key each. By this time, she had 
forgot,ten the whereabouts of the document to be so 
deposited. However, it, was found as & fact that she 
had set&d her difficulty wit,h S. by the end of 1925, 
and ever since then w&s prepared to execute the deed 
of settlement. 

The Bank, notwithstanding these negotiabions, was 
informed on beha,lf of S., the settlor, that he proposed to 
milke other arrangements and desired the stock to be 
sold. After selling the stock, the Bank sugge&d t,hat, 
the consent, of N., ~8 beneficiary, should be obtained. 
This began a long and protracted correspondence, paral- 
leled by a similar exchange between the $olicitors for 
set&r and beneficiary, snd t,he whole culminated in t,he 
a&ion. 

The legal effect of the transacbion was set out. by Lord 
Russell of Killowen, at p. 389 ; 499 : 

To this Lord Russell of Killowen replied, that he knew 
of no equitable principle as wide as that (ibid., 391 ; 
500). The authorities cited in Norton on Deeds, 2nd 
Ed., p. 21, in relation t,o this alleged principle, did not 
justify as broad a proposition. He oont,inued : 

I do not think that the proposition oan be oarried furt,her 
than this, that t,hs ec,uit,y arises where a deed is aought to 
ho enforced agsinst an executing p&y, and owing to the non- 
exeoution hy snother person rimed 88 a party to the dead 
the obligation which is sought to be enforced is & different 
oMi@ion from the obligation whioh would have been en- 
fg;;hk if the non-axecubing pm%y had in fact executed the 

He instanced the case where only one of two co-sureties, 
named in a deed, in fact executes the deed, and it is 
sought to enforce the deed against the one who did exe- 
cute. He knew of no such equity against a non-exe- 
cuting party who sought to enforce benefits conferred 
on him by the deed. There w&s no foundation on which 
the equity could rest in such a case, for by his action he 
was affirming and adopt,ing the deed and every provision 
of it, and w&s bound by it as effeotu&lly as if he had 
executed it. 
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(a) t,hat the intention of the person who is setting 
it up is not, a mat,ter of mere conjecture, and 

(h) that the equity comes int,o play only when, in its 
abeaxe, the legal effect, of t’he uncondit,ionrd execution 
of the deed will lead to substantial injustice. 

L~onr. EXCEPTIOX : Escrow. 

The other principal type of exception from the broad 
rule eet out by Parke, B., that a deed, prima f&e, oper- 
ates according to the tenor thereof, is the “ escrow “, 
which, for practical purpoees, may be described as a 
temporary dela,ying or interim postponement of that 
part of the oeremony of traalsfer of rights known a8 the 
I‘ delivery ” of a deed. For, besides being an expres- 
sion of intention amd a conveyance of rights, a deed is 
itself a chattel and, therefore, capable of ownership trans- 
ferable by delivery. 

As is said in 3 Holdm~mth’s History of English Law, 
3rdi Ed.. 223 : 

In the Naaa caee, Lord Wright began by point,ing oti 
that the decisions in the Court of Appeal had proceeded 
on the assumption that the instrument WBB not an escrow, 
and & conceesion to this effect had rightly been made by 
the appellant. ,Whether or not a,n instrument TV~B 
delivered &B an escrow wa,s a question of fact. The old 
law, a8 stated in Sheppard’s Touchstone, p. 58, that an 
instrument could not be held to be an eewo‘ow unlesss it 
~~~88 delivered with express words 80 declaring, and ~was 
delivered to 8ome person other than t,he person exetiuting 
it, had nbw been abandoned. The character Of the act 
of deliyery depended on intention, which must be aacer- 

engined by cotisidering the n&axe and ci?cnnistaxes of 
the owe. These remarks, though obiter, conveniently 
stim up the law, and explain the intensive dissection of 
the facts entered into by both the Su$~reme Court and 
the Court of Appeal in In re Vanstone. 

The following are the statements usually turoed t,o by 
way of aut,hority regarding the law of esorow : 

The maker (of & deed) may so deliver it ae to suspend or 
qualify its binding effect. He may declare that it ahell 
have no effect until B certain time hw waived, or till borne 
condition hsa been performed, but when t,he time hea arrived 
or the oonditim has been performed, the delivery becomes 
&salute, and the maker of the deed is sbeolutely bound 
by it, whether he has parted with the possession or not. 
Until the speoified time has arrived, or the oondition haa 
bean performed, the instrument is not e deed. It is e mere 
emrow.-Lord Crsnwotih in Xeroa v. VkcLhcm, (1861) L.B. 

; 2 H.L. 296, 323. 

In In re Van&one, there wave no doubt regarding the 
fact of delivery by all the parties executing the deed, in 
that each of them parted with possession of it after such 
execution, and none of them at any stage suggested 
retaining possession, though, of oaxee, ae the learned 
Chief Justice pointed out, none of t,he deponents wore 
in fact that he OF she ever had in mind the idea, of & eon- 
ditional delivery, and it w&8 too much to expect that 
these lay people wound hare been aware of the niceties 
of the law on the subject of & conditional delivery. A 
point that did not arise, however, but t,hat might, at an 
earlier stage, have precipit’ated an inquiry into the legal 
effect of the signatures alreedy affixed, is that of revoo- 
ability. 

THE REVOCATION TEST OF a Escaow-. 
The juristic elements of the delivery of&deed in~eacrow 

are apparent under the rule that delivery in escrow must 
be to & third pwty, for this, it will be realized, led to or 
proposed a second delivery-that by the third party to 
the donee of the deed. The questions arose whether 
title passed by the,fh%t or the seconcl delivery. In 
Sheppard’s Tm~c~tone, p. 59, we find, :I To some pur 
poses it h&h relation to the time of ,the ~first delivery, 
and to come purpoeee not ‘!. 

For purposes of, aimljvis, it, m&y be convenient ~tb 
divide the possible ~sitUations into two brbad oles$.e& 
oomprising those w&e there is soni6 element of miit,u&lity, 
and those where there iS not. Iti ~the former wee, the 
condition of &crow is defeasible~ upon performance ~by 
t,he other party. As ihe learned Chief Justi& pointed 
out in In re Vanstone : 

If B mm sip and delivers e omveyance on. a& it can 
readily be inferred that he signs and delivers it condition&y 
upon his being paid the puroheae price. In such a asae, ~11 
it WBB put by the %&a of the Rolls, 8ir John Ramilly, in 
i%llips V. Edtowd~, (1864) 33 Bew. 440, 446, 447 ; 55 E.R. 
438, 441, t,he deed implies mutuslity, that is, spme uqxx%ent 
act is t,o he done by or on the part of the person to whom it 
is to be delivered. In nuoh O&BBS, the instrument cm readily 
be presumed t,o have been exeauted &s in ea.xow. But 
hers, nathing wasto be done by, or owthe part of, the widow. 

A recent exam$le of the first OP tiu,tua&y~tyPe ShWrs 
that the topic is noi~a m&e example of recondite +&%&ze 
academically severed from reality. For; in Tluim@in 
Y. Mdutlough, 119471 K.B. 447 ; 119471 1 All E.R,-266, 
the Court, of~Appea1 in England had ~t6 consid& the uel- 
idity of a~ n&ice to quit given after $urohas6 abut before 
payment ofthebalanceofpuroh~e-money. Thevendor 
had, on April 10, executed a conveyance to the plaintiff, 
the defendant then being the tenant, of the relevant pre- 
m&es, incorpomting the usual acknowledgment of receipt 
of the purchase-money and testifying that t,he deed WBB 
signed, sealed, and delivered. At this date, howevtir, 
(a) only $34 of the total purchase price of El 10 hsd been 
p&id, and (6) the one solicitor, acting for both parties, 
had possession of the conveyance. On April 12: the 
plaintiff gave the defendant notice to quit on April 20. 
The balance of pllrchaae:money w&s not ptid.duntil June 
21. 

In proceedinga commenced pn Mayo 19 for an order for 
posseseiop, the defe+u+t F@t, succe$fu~y, to sb.& 
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that the pl&int,iff was not yet entitled to the St&tutus of 
landlord. The County Court Judge held, dnder alia : 
(a) that the conveyance w&8, when executed, delivered 
only && &n e&crow, and that it remained an ewxow, and 
nothing but an escrow, until the plaintiff paid the balance 
of the purchase-money, and (b) that,, on April 12, the 
pl&int,iff had not got in the leg&l estate to enable him to 
give & v$id notice to quit. 

On &ppe&l, pl&intiff contended, inter aEaa, that even if 
t,he delivery were in escrow, on the p&yment of the 
b&la,noe of purchase-money on June 21 the delivery of 
the conveyance d&ted back to April 10, and thus the 
notice to quit, given on April 12, was v&lidated. MOr- 

ton, L.J. (aa he then was), who delivered the principal 
judgment, described this &8 “ a very startling proposi- 
tion “, The following passage from the judgment of 
F&well, L.J., in Fo-wdling Hospital (C?c?wmwra and 
awzrdians) v. Crane, [lQll] 2 K.B. 367, 377, had been 
sdvanced on beh&lf of plaintiff : 

me des r&ting to esOrows Bre thus stated by Pmaton 
in his book on Ahstrset.9, 2nd Ed., Vol. 3, p. 65: “. 
(3.) On the second delivery of the writing [&bet is, the 
effeotive delivery] it will have mbtion,%r the purposes of 
title, and not for the pupme of giving * right to intmmedide 
mnte, &c., from the delivery : (4.) 80 as the oonditiom bo 
performed, snd the deed delivered e aeoond time, the deed 
will be good, notwithstanding the destb of both or either of 
the p&i.rtias before the second delivery” : and Sheppard’s 
Touohstine, 8th Ed., pp. 58-60, is to the same effect.” 

His Lordship noted that the doctrine of rel&tion back 
in this quot&tion did not give & right to intermediate 
rents, etc., and could 888 no good r8&8ou why it should 
have the effect of validating & notice to quit given at & 
time when the fee simple w&s not vested in the plaintiff. 
He had &heady pointed out that,, on April 12, it w&s still 
uncertain whether the plaintiff would ever pay the b&l- 
ance of the purchase-money, i. e., become landlord at 
law. Accordingly, he held, the notice to quit, w&8 in- 
effective. Bucknill, L.J., who w&e of the a&me opinion, 
quoted (at pp. 456, 269) from the finding of the County 
Court Judge & sentence th&t brings out the preotical 
n&ture of the subject : 

The tenant had e right to know when be received notice 
to quit thet the person giving it had * right or Me to give 
it, 80 that this 1~88 m exception to the rule that the tit,le 
related beck. 

In other words, rel&tion beck is & question of facts, 
circumstancea. and intention. 

merit if payment were not made. He did exercise such 
power that night by notice in writing, betig still unpaid, 
and resold the premises. 

The plaintiff commenced her actions of detinue and 
ejectment, and, in reply, the vendor sought, & Chancery 
decree declaring the cont,ract, properly annulled, directing 
that the deeds be eancelled, etc. Sir John Romilly, 
M.R., said, in granting the vendor t,he relief he sought : 

It is asaumed on both sides that them is no defense to the 
sotions st I&w [i.e., detinue and ejectment]; but if this 
deed wa delivered a,~ an emmw it could have no operation 
unt,il it W&R delivered over, ot,hemise it would follow that, in 
my case of a purchase of an estate, where the vendor executes 
the eonveyanea and gives it t,o his solicitor, on the assumption 
that he will not part with it except in exchange for the 
purchase-money, the purebaser, without paying the purchss*- 
money, could sustsin an ejectment merely on the ground 
that, the deed bss been executed. However, hem it has 
been aesumed, on both sides, that both the eje&nent cad the 
action of detinue could be supported. In t,bst state of 
things I am of opinion that the pleintiff [the vendor, for this 
judgment is upon his motion for e mtrsrining deoree in oquityl 
is entitled to succeed. He has done nothing to waive his 
right : I am of opinion, themfore, that the whole 
of the legsl proceedings [i.e., ejectment and detinue] in this 
m&tter h&ve been ill-sdviaed, and that this Court must 
interfere and stop t~bem” (&A, 545, 739). 

The decree gmnted w&a accordingly for & perpetual 
injunction against proceedings at law, vacating the judg- 
ment obtained at l&w, and directing t,h&t the deed bs 
cancelled. 

Both Thampson v. N%%Uougk (mpra) and Hudwn v. 
Tenvple (supra) recognized t,he fwtor of mutu&lity behind 
the operation of the first delivery in acrow. This 
faot,or appe&m to oover & considerable port,ion of the 
territory of revocability in relat,ion to e&crow. 

“ No MUTUALITY ” Cons. 

By contrast, in Lady Naaa v. Weatminater Bank, Ltd., 
[1940] A.C. 366 ; [I9401 1 All E.R. 485, the settler w&s 
not in&position to call upon a,ny such right of defwance. 
His transaction moved in the domain of trust, not in 
thst of eontmct ; it v&8 constituted in the rea’m of gift, 
not of commerce. Aa Lord Wright, at p. 406 ; 510, 
s&id, “ The substrtnco of the matter is the transfer of the 
beneficial interest “. This tmnsfer w&s not subject to 
&ny ezpress power or right of defeasance, for it, h&d not 
been made conditional and no power of revocstion w&s 
reserved. The House could not discover anv ~mvl~ed 

But the suggestion in Tho??bp8on~. IlicCdlough (supra), power or right of defeasance, nor N&S t,here in equity 
th&t the purchsser might not h&v& completed the de&ling, upon which to found &ny relief to the settler. to lo”“0 &ny rener to tnel 8et,Uor. Indeed, Indeed, 
r&is&s the question of revocability in relation to & deed their Lordships found instead, that there was, in f&ot, no ips found instead, that there was, in f&ot, no 
delivered in ewxow. Thia question w&a f&c&d in Hudson interv&l of escrow preserved in which &ny such Zocua escrow preserved in which &ny such Zocua 
v. Temple., (1860) 29 Be&v. 536 ; 64 E.R. 735. Here, a poenitentiae might exist. might exist. 

disappointed purcheaser commenced an eetion of detinue 
to recover certain title deeds, including assignments 

Such, it seems, w&8 slso the sitwtion seen by t,he Court 
of Appe&l in In re Van&me. 

thereof executed by the vendor, and also &n action of 
To any suggestion of 

revocability, it replied, in effect, th&t each individual 
ejectment to recover the premises, in the following cir- sign&t,ory intended fully and finally to part at once with 
oumst&nces. Conditions of s&le h&d reserved liberty to 
the vendor to annul &ny contrsct of sale if certain stipu- 

his or her share, wit,hout &ny t,hought of an interv&l of 

l&tions were not complied with. At &meeting for com- 
suspense, during which, failing complet,e mut,u&lit,y, the 

plet,ion, sow such matters being, in fact, out,st&mling, 
assignments of&share might be revoked. -4s in the Lady 

the purchaser’s agent was l&te. The vendor had another 
iVau.8 cam, the benefioinl interest w&s tmnsferrad by the 

engagement, and could not w&it, 80 he exeout,ed the en- 
individual assignor with &bsolute intent. In the Supreme 

grossments of the relevant assignments, s&ying to his 
Court,, it is submitted, McGregor, J., h&d found such an 

“ You will hold these deeds and not give them 
interval by reading the transaction &B &joint disposal of 

solicitor, the principal portion of t,he family inheritance, inchoate 
up without payment of the purchase-money “. Aa he 
was leaving the office, the vendor met the purchaser’s 

until all members concerned h&d united t’o make up the 
whole of that portion. 

agent, 80 they returned together. Difficulties then 
On this approach, &ny defeot,ion 

would o&uae & defeasance. 
&rose concerning the paying over of the purchase-money, 

But the Court of Appeal, it 

so the vendor threatened to exercise his pow~b of ?I@- 
is submitted, viewed the inheritance in a notionally 
divided or di@huted condition, and regarded the deed 
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Following up an analytical investigation in Dr. Harry 
A. Big&w’s article, “ Condit,ional Deliveries of Deeds 
of Land,” (1913) 26 Harva.rd Law Review, 565, it may 
be possible to suggest that,, in respect of each share 
represented by a signatory to the deed in In re Van&one, 
the relevant execution of the deed had a prima facie 
effect akin t,o that described by Parke, B., in the quota- 

tion with which this part of this wticle began, of veeting 
in the widow an appropriate beneficial interest which 
e&y would be at pains to protect, with the oonsequenoe 
that there WBR thrown upon each signatory the onus of 
satisfying equity that, a precedent right or power of 
defeasanoe w&8 reserved, expressly or by clear implica- 
tion. Such R view or formulation ma,y have the effect of 
throwing upon a party seeking to escape from lia 
signat,we a heavier burden of proof than that required 
or accepted in the Supreme Court. To this extent, the 
decision of the Court of Appea!, though primarily one 
of fact alone, may have also a algnificance in l&w, 8.8 to 
the standard of proof required to establish an escrow. 
The suggestion would, however, presuppose that the 
widow possessed some enforceable equity, or that home 
consideration (natural affection, or waiving Family 
Protection claims) was present. In any event, the 
point was not raised. 

CORRESPONDENCE. 
S&ion 4, Death Duties Amendment Aot, 1953. 

A Ruthless Master.-Law has reached its finest 
momenta when it hss freed main from t,he unlimited 
discretion of 8ome ruler, Some civil or milibary official, 
some bureaucrats. Where discretion is absolute, man 
has always suffered. At times it haa been his prop&y 
t,hat has been invaded ; at, times, his privacy ; at bimes, 
his liberty of movement, ; at, t,imes, his freedom of 
thought ; at, times, his life. Absolute discretion is & 
ruthless master. It is more destructive of freedom 
than any of man’s other inventions : Mr. Justice Dougka, 
dissenting, in United States v. Wunderlich, (1951) 
342 U.S. 98, 101. 

The Judge’s Creative R&.-The Judge in deciding 
ca8es is not merely laying down a system of minimum 
restraints designed to keep the bad man in check, but 
is in fact, helping to create & body of common morality 
which will define the good man. When he sees his 
office in this Iight, the Judge will realize, I think, how 
significantly creat,ive his work is, and how sinister is 
the temptation to evade his responsibilities to the future 
by adopting a passive and positivistic attitude toward 
“the existing law ” : Lon L. Fuller, The Law in @eat 
of nseEf,-137.138. 
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PEACE WITH JUSTICE. 

An Address to the American Bar Assoelation.* 

By PRESIDENT D~I 
- 

Na,turally I au honoured that once again I am 
invited to speak before this great represent&ion of the 
American Bar Assooiat,ion ; pwticularly in t,his summer 
of 1955. 

This is the first of a series of meetings celebrat,ing the 
John Marshall bicentennia~l. John Marshall w&s a 
soldier in the war for independence, a congressman, a 
diplomat of outstanding a,bility, a secretary of state. 

But his reputation for greatness most firmly r&a on 
his service as Chief Jo&ice of the Unit,cd S&es. It 
was in that office t,hab he established himself, in char- 
acter, in wisdom, and in his clear insight into the require- 
ments of free government, a,s a shining example for,all 
later members of hia profession. 

In his day, the t,ruth about t,he nature of the union 
and the purposes tha,t joined widely separated states 
into one republic--about the Constitution a,nd the 
application of it,s principles to the problems of the t,imes 
--w&a obscured by the fog of sect,ionalism, selfish 
mterests, and narrow loyalties. Through a generation, 
he expounded these matters and formulated decisions 
of such clarity and vigour that we now recognize him as 
a~ foremost leader in developing and ma,int&ing the 
liberties of the people of the United States. 

He made of the Constitution a vit,al, dynamic, d&h- 
less, char& for free and orderly living in the United 
states. 

.~ Thus his influence has been felt far beyond the cqn- 
fin& of the legal fraternity. One result of his work was 
to create among Americans a deep feeling of trust and 
respect for the judiciary. Rarely indeed has that re- 
spect been damaged or that trust, betrayed by&member 
.of the judicial branch of our three-sided government. 

Americans realize that the independence and in- 
tegrity and capa,cit,y of the judiciary a,re vital to our 
nation’s continued existence. For myself, this realiea- 
ltion’is understandably with me most sharply when it 
~becomes my duty to niake a nomination to t,he federal 
~Benoh. 

To t,he officers and members of the American Bar 
Association, I express my grateful achnowledgment of 
then assistance ~they have rendered, as a public service, 
in aiding me and my t,rusted advisers in the review of 
professional qualifications of individuals under con- 
sideration for federal judicial positions. You have 
helped secure Judges &o, I b&eve, will serve in the 
tradition of John Marshall. 

No other kind will be appointed. 

As we turn our minds to the global rather than the 
primarily nat,ionsl circnmst~ances of our time, I feel 
that John Marshall’s life and his works have even 
a more profound significance t,han is to be found in our 
veneration for the American courts and for his memor- 
able services during t,he formatiw years of t,he republic. 

OHT D. EISENHOWER. 
- 

The central fact of today’s life is the existence in the 
world of two great philosophies of man and of govern- 
ment. They are in contest for the friendship, loyalty, 
and support of the world’s peoples. 

On the one side, our nation is ranged with those who 
seek a,ttainment of human goals through & government 
of laws administered by men. Those laws are rooted 
in moral law reflecting a religious faith that man is 
created in the image of God and that the energy of the 
free individual is the most dynamic force in human 
affairs. 

On the ot,her side are those who believe-and many 
of them with evident sincerity--that human goal8 can 
be most surely reached by a’government of &en who 
role by decrees. Their deoreas are rooted in an 
ideology which ignores the faith that man is a spiritual 
being ; which establishes the all-powerful stste &s the 
principal ~~ource of advancement and progre‘eas. 

The osse of the several leading nations on both sides 
is on trial before the bar of world opinion. Each of them 
claims that it seeks, above all else, an enduring peace 
in the world. In t,hat claim, all identify themselvee 
with a deep-seated hunger of mankind. But the final 
judgment on them-and it may be many years in corn- 
ing-will depend as much on the march of human pro- 
gress within t,heir own borders, and on their proved 
wpacity to help others advance, &y on the tranquillity 
of their relations with foreign countries. 

Mankind wants peace beceuse the fruits of peace we 
ma~nifold and rich, particularly in this atomic age ; 
because war would be the extinction of man’s deepeat 
hopes ; because at,omio war could be race suicide. 

The world is astir today with newly-awakened peoples. 
By the hundreds of millions, they march toward oppor- 
tunity to work and grow and prosper, to demonstrr&e 
their self-reliance, to satisfy Oh& aspirations of mind 
and spirit. Their advance must not and cannot be 
Stopped. 

These hundreds of millions help make up the jury 
which must decide the case between the competing 
powers of the world. 

The system, or group of systems, which most effec- 
tively musters its strength in support of peace and 
demonstrates its ability to advance the well-being, and 
the happiness of the individual, will win their verdict 
and their loyal friendship. 

You of t,he American Bar Association will play a 
critical part in the presentation of freedom’s case. 

The many thousands of men and women you repre. 
sent are, by their professional otueem, committed to 
the search for truth t,hat justice may prevail and human 
rights may be secured. Thereby, they promote the free 
world’s cause before the bar of world opinion. But let 
UB be clear that, in the global scene, our responsibility 
as Americans is to present our case as tellingly to the 
world as John Marshall presented the owe for the Con- 
stitution to the Amerioen public more than a hundred 
yeara ago. In this, your aptit,ude aa lawyers htls 
ape&l application. 
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Social Service Council of the 
Diocese of Christchurch. 

INCORPORATED BY ACT OP PanLuMeNT, ,952 
CHURCH HOUSE, 173 CASHEL STREET 

CHRISTCH”RCH 

3. Personal case work of various kinds by trsined 
saCis workers. 

DR. BARNARDO’S HOMES /I 
Charter : “No Destitute Child Ever Refused Ad- 

mission.” 
Neither N&ionalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. 
A Family of over 7,000 Children of all ages. 
Every chilc!, including physically-handicapped and 

spastic, gwen a chance of attaining decent oitizen- 
ship, many winning distinction in various walks of 
life. 

LEGACIES *ND BEQUESTS, NO IJJNRER S~TBJEOT 
TO SUCCESSION DUTIES, CR*TE-LY RECENED. 

London Headqwcrters : 18.26 STEPNEY C~ns~w,w, E.1 
N.Z. Headquartera : 62 THE TERRACE, WELLINOTON. 

For further information write : 
TEE SECRETARY, P.O. Box 899, WELLINQTON. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
8wen sea8 in the service of oommerce, passenger 
travel, and deface. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund 

0 Rebuilding Fund 

E,q&isies wmoh smoelcomed : 

Managenens : Mr. Q; Mrs. II. L. Dyer. 
‘Phone. 41.289, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

Alan Thomson, B.Com., J.P.. 
AUCKLAND. 

‘Phone. 41.934. 

NO HUMANE PERSON 

CAN POSSIBLY 

RESIST 

THIS APPEAL 

This boy is one of the 275 Patients from 
New Zealand’s own dependencies and there 
are thousands of others we are assisting on 
other islands near WI shores. His very 
looks alone appeal to us for help. Please 
send your welcome donations to:- 

P. J. TWOMEY, M.B.E., 
“ LEPER MAN ” 

LEPERS’ TRUST BOARD 
I I5 Sherbourn Street, Christchurch. 



October 4, 1955 NEW ZEALAND 

In his written works and innumerable decisions, 
John Marshall proved the adequacy and adaptability 
of the Constitut,ion to the naDion’s needs. He was patient,, 
tireless, understanding, logical, persistent. He WBS- 
no matter how trite the expression-a crusader ; his 
oauee, the interpretation of the Constitut,ion to achieve 
ordered liberty and justice under law. 

Now America needs to exercise, in the crusade for 
peace, the qualit,ies of John Marshall. Peace and se- 
curity for all can be est,ablished-for the fearful, for the 
oppressed, for t,he weak, for the strong. But this 
oan be done only if we stand uncompromisingly for 
principle, for great issues, with the fervor of Marshall- 
wit,h the zeal of the crusader. 

We must not think of pewe as a static condition in 
world affairs. That is not true peace, nor in fact can 
any kind of a peace be preserved that way. Change is 
the law of life, and, u&as t,here is peaceful change, 
there is bound to be violent change. 

Our nation h&s had domestic t,ranquillit.y largely 
through its capacity to change peecefully. The lone 
exception was when change, to meet new humnn con- 
cepts, was unduly resisted. 

Our founders would scarcely recognize t,he nation of 
t,oday as t,hat which they designed. It, has been great,ly 
changed. But the change has been peaceful and selective ; 
and alweys conforming to the principles of our founding 
documents. That hss made it possible to ~onaewe the 
good inherited from the past while adjusting to meet 
const,antly rising go&. In that way we have kept in 
the front ranks of those who respect human dignit’y, 
who produce increasingly and who share fairly t,he 
fruits of their labours. 

This is the kind of peace that we seek. Our pro- 
gramme must be as dynamic, as forward looking, as 
applicable to the international problems of our times 
as the Constitution, under John Marshall’s interpreta- 
tions, w&s made flexible and effective in the promotion 
of freedom, justice and nat~ional strength in America. 

That is t,he spirit in which the American delegation 
went to Geneva. We asserted then-and we shall 
always hold-that there can be no true peace which 
involves &ccept,ance of a status quo in which we find 
injust,ice to many nationti, repressions of human beings 
on a gigant,io scale, and with constructive effort, pnralyzed 
in many a,re&e by fear. 

The spirit of Geneva, if it is to provide a healthy 
atmosphere for the pursuit of peace, if it is to be genuine 
and not spurious, must inspire all t,o a correction of in- 
justices, an observance of human rights and an end 
to subversion organized on a world-wide scale. Whether 
or not such a spirit aa t,his will thrive through the com- 
bined intelligence and understanding of men, or will 
shrivel in the greed and ruthlessness of some, is for the 
future to tell. But one thing is certain. This spirit and 
the goals we seek could never have been nchieved by 
violence or when men and nations confronted each ot,her 
with hearts filled with fear and hatred. 

At Geneva we strove to help establish this spirit,. 
Geneva suells for America. not staamtion, then, but 
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shall be perpetuated in the future. We must not par- 
ticipate in any such false agreement. Thereby, we 
would outrage our own conscience. In the eyes of those 
who suffer injustice, we would become partners with 
their oppressors. In the judgment of history, ae would 
have sold out, t,he freedom of men for the pottage of a 
false peace. Moreover, we would assure future conflict ! 

The division of Germany cannot, be supported by any 
argument based on boundaries or language or racial 
origin. 

The domination of captive countries cannot longer 
be justified by any claim that, this is needed for purposes 
of security. 

An international political machine, operating within 
the borders of sovereign n&ions for their politic&l and 
ideological subversion, cannot be explained a,way as 
a cultural movement. 

Very probably, the reason for these and other viols- 
tions of t,he rights of men and of nations is & compound 
of suspicions and fear. That explains. It cannot excnee. 
In justice to others and to ourselves, we can never accept 
those wrongs 88 a part of the peace that we desire sod 
seek. 

We must be firm but friendly. We must be tolerant 
but not complacent,. We must be quick to under- 
stand another’s viewpoint’, honestly assumed. But we 
must never agree to injustice for the weak, for the un- 
fortunate, for the under-privileged, well knowing that 
if we accept destruct,ion of the principle of justioe for 
all, we cannot longer claim justice for ourselves aa a 
matter of right. 

The peace we want-the product of understaling 
and agreement and law among nation&is an enduring 
international environment, based on justice and security. 
It will reflect enlighhtened self-interest. It will foster the 
ooncent,rabion of human energy-individual and or- 
ganized-for the advancement of human standarda in 
all the areas of mankind’s material, intellectual and 
spirit,ual life. 

C&n we achieve that sort of peace 1 I think we can. 
At, times it may seem hopeless, far beyond human c&p&c. 
ity to reach. But has any great accomplishment in 
history begun with assurances of its ~ucoess 1 Our own 
republic is a ease in point. Through a long generation 
there was almost a unanimous world conviction that the 
United States of America was an artificial contrivance 
that could not long endure. 

And the republic survived its moat perilous years- 
the experimental years-because of dedicated efforts 
by individuals, not because it had & built-in guarantee 
of success or & path free from obstacles. 

Our ease for peace, based on justice, is 88 sound as 
was John Ma-shall’s for t.he Const,itution and the Union. 
And it will be as successful-if we present it before the 
bar of world opinion with the same courage and dedi- 
ated conviction t,hst he brought to his mission. 

In our communities we can, each according to his 
capacity, ,promote comprehension of what this republic 
must, be-in strength, in understanding, in dedication 
to nrincinle-if it is to fulfil ibs role of leadership for 

opportunity-opportunity for our own people and for peace. _ 
people everywhere to realize their just aspirations. 

Eagerness to avoid war-if we think no deeper than 
In the search for just,&, we can make our system 

an ever more glorious example of an orderly government 
this single desirecan produce outright or implicit devot’ed to the preservation of human freedom and 
agreement that injustices and wrongs of the present man’8 individual opportunitiee and responsibiitiea. 
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No matter how vigorously we propoae and uphold given t,he will, the perseverance and the strength-each 
our individual views in domestic problems, we can of us can help airouae in America a renewed and flaming 
present abroad a united front, in all that concerns the dedication to justice and liberty, prosperity and peace 
freedom and securit,y of the republic, its dedication among men. 
to a just and prosperous peace. So acting, we shall prove ourselves-lawyers and lay- 

Above all, conscious of the towering achievements men alike-worthy heirs to the example and spirit of 
manifest in the republic’s history under the Constitution, John Marshall. Like hi in his great mission, we shall 
assured that no human problem is beyond solution succeed. 

LAND TRANSFER : LEASE. 
Extension of Term : Varlatlon of Covenants. 

-- 
By E. C. ADAMS, I.S.O., LL.M. 

Referring to mv article, ante, p. 92, at p. 94, a valued 
correspondent u&es to me a,s follows : 

Now there has been a slight misundersbanding, pro- 
bably due to the fact that, in my article, I was striving 
for~,brerit,y and conciseness. I was referring to the 
mortgagee of the estate of the lessor : my correspon- 
dent,, to whom I am much indebted for raising these 
p&s So vital to t,he oonveysncer, is referring to the 
qortgagee of the estate of the lessee. 

The power t,o extend t,be term of a registered Land 
Transfer lease by a short prescribed memorandum was 
first conferred by s. 4 of the Land Transfer Amendment 
Act, 1939. Before that, on the renewal of a Land 
Transfer lease, it was always necessary to draw another 
Memorandum of Lease and repeat the covenants set out 
in the original lease or vary t,hem to suit the intentions 
of the parties. A registered Memorandum of Ex- 
tension of & Land Transfer lease is in fact a new legal 
lease :~ by adopting the short form prescribed by 
F&m L hi bhe Second Schedule to the Land Transfer 
Act, 1952, the same result, is achieved a8 by the regis- 
tration of & new Memorandum of Lease for the new 
term of years ; but, usually, it is achieved with con- 
siderably less labour. Now, in my article to which 
my correspandent refers, I wrote : 

By Ohus drawing attention to the difference between 
ss. 116 and 119 of the Land Transfer Act, 1952, I in- 
tended to convey that the condition that the consent 
under 8. 116 had t,o be in writ,ing on the memorandzlln 
itself, differed from t,he requisites of the consent of 8. 
mort,gagee to the original lease under 8. 119 of the Act. 
At p. 93 of my article, I dealt very shortly with s. 119, 
a,8 follows : 

In truth, s. 116 (6) of the Land Transfer Act, 1952, 
despite its added requisite t,h&t the mortgagee’s consent 
to be effective must be endorsed on the memorandum 
itself, is the necessary and logical corollary of 8. 119. 
They both deal with precisely the 8&me subject-matter- 
the consent by a mortgagee to what is in effect a lease 
of an estate in land already mortgaged. Neither of 
these part,ioular provisions appears to apply to a, mort- 
gage of the lease itself. This interpret&ion, I think, 
is borne out by s. 117, which deals with the bringing 
down of encumbrances on registration of new leases in 
renewal of, or in substit,ution for, leases already regis- 
tered. 

Section 117 (1) provides that, where upon t,he registra- 
tion of a lease the Registrar is satisfied that it, is in 
renewal of or in substitut,ion for a lease previously 
registered, and that the lessee is the person regist.ered 
&s proprietor of the prior lease at the time of t,he regis- 
tration of the new lease or at the time of the expiry or 
surrender of t,he prior lease, whichever is the earlier, 
he shall, Zf the lessee so reyuesta and if the new lease is 
registered not later thnn one year after the expiry 
or amrender of bhe prior lease, state in t,he memorial 
of the new lease that it is in renewal of the prior lease 
or in substitution of t,he prior lease, as the c&se may be. 
In every such ewe, the new lease shall be deemed to be 
subject to all encumbrances, liens, and interests which 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

l’he attention of Solicitor.% m Ezecutore and Advisors, ia dir&cd to the claim of the irastittiiom in this issue: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

M TEE Homes CIB TBB 

There are 22,000 Boy Scouts in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
nem, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 

ASSOCIATIONS 
end Country, thoughtfulness for others. There is no better way for people 

It tachsa t,hem aervioes useful to the to perpetuate their memory than by 

publio, handicrafts useful to themselves, and helping Orplumed Children. 
promote8 their physical, mental and spiritual 
development, and builds up strong, good f500 endows a Cot 
charecter. in perpetuity. 

Solicitor8 are invited to XIMMEND THIS 
~~~~PIINATIONAL ASSOCIATION to clients. 

Official Designation : 

A recent decision confirms the Association 
88 8 Legal Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

TRUST BOARD 
Official Designation : 

The Boy Scouts Association (New Zealand 
AucKLaNn, WELLINCT~1~, CHHLWCHURCII, 

Branch) Incorporated, 
Tmam, DLXEIIIN, LNVERCABGILL. 

P.O. Box 1642. 
Wellington, Cl. 

Each Association adrninislers ils own Fwde. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red, Cross Society (Inc.) 

A Recognized Social Service 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
N.W Zeallnd. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established “I GIVE BND BEQUEATH to the NEW 
throughout the Dominion to open the door. 
way of health and hsppinese to delicate and 

ZEALAND RED CROSS SOCIETY (Incor- 

underatandsrd children. Many thousands of porated) for :- 

young P;ew Zealanders have already benefited The General Purposes of the Society, 

by a stay in these Camps which are under the sum of s:. . . . . (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 

legal profession in advising clients to assist other Dominion Officer shall be & good 
by means of Legacies and Donations this discharge therefor to my trustee.” 
Dominion-wide movement for the better- 
ment of the Nation. 

N.Z. FEDERATION OF HEdlTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PRIVATE BAG, 
serves humanity irrespective of class, colour or 

WELLINQTON. creed. 

CL‘lRT ‘. men. I Walsh to Lnchds in my Will a kP.CY <or me Llr,,isll an.3 mrdm Mbk Bodetg.” 

MAKING 
*oLIcITm : ‘. T,a% a” ereellanr ideB, The ULbk s”ci*,y LlDS aI 11811 tuu* Eh*,Bcferi.fies “f B” id4 beQuest.” CLIPAT: .’ we,,, Wlm% are they ? ” *oLLcmoP: ‘. It’8 PurDoBe IS definite ad “nch*nsin*-tc CilC”h,< the Scripture% althur e,tLwr nou or mmment. 

A 
Ite record LB *mazingajnee its lnneytlon in ,8”1 it has dhlrihulcd “CD. 800 mmnn w1.m.~. Its %Npe iI hr~reachiw-if LIoIdesBte the word Ol cod LO 820 Islipuwel. It! aeti7ities can ne”er be .“permow- m*n Tvill shays need rile Bible.” 

WILL 
CIIBNT “PO” Fxpress my viem erscw. ThP SoeietY deeewe * l”bstanrial lemcy, in addition to ore’. regular COrmib”ti”tl.’ 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Bar 930, Wellington,~ ~C.1. 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

The FLdtiim. ChalifabIa. WI.3 NdumNDRnl Tnulr Ada. 1908., 
* OUR ACTIVITIES: 

PWdidUC 
TB. Yom BET. R. a. OWEN, U.“. (I) Resident Hostels for Girls and a Transient 

mmate and Archblnho* or 
New Zealsod. 

Hostel for Women and Girls travelllng. 

(2) Physical Education Classes, Sport Clubs, 
Reedquarters and Training College: 
00 Richmond Road, Auokland. W.1. 

and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
ACTIVITIES. appreciation of the joys of friendship and 

church E”a”gditTts trained. Miseion Sisters and Evangel- service. 
Welfare Work in Military and iste provided. 

Ministr 
Special % 

of Works Camps. P@.roobi*l Miasiona conducted 
Outh w0rk and Qualified social workera Pr”. 

* OUR AIM as an Undenominational Inter- 
children’s Missions. vided. 

national Fellowship is to foster the Christ- 
Religiona Instruction given 

in Schools. 
Work among the Mmri. ian attitude to all aspects of life. 

Church Literature printed Prison Work. 
and dkaibutad. Crpbsnages staffed * OUR NEEDS: 

LEOACIES for Spwisl “I Cenersl Pmposes may be safely 
entrusted to- 

Our present building is so inadequate as 
to hamper the development of our work. 

THE CHURCH ARMY. WE NEED L50,OOO before the proposed 
FORM OF BEQUEST. New Building can be commenced. 

G”“Wral Seoretary, 
Y.W.C.A., 
5, Bwlco*t ShCCL. 
Wdlington. 

A worthy bequest for 

YOUTH WORK. . . 

Founded in 18834e fuat Youth Movement founded. 
Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
912 In the Jonloro-Tha Life Boys. 

i%tS in the Senior?-The Boys* BrlSada. 

A character building movement. 
hand to offer thee facilities to new wea . hut this 
can only be done e.e funds become available. A bequest 
to the Y.M.C.A. will help to provide servioe for the youth 
of the Dominion and should be made to :- 
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the prior lease is subject to at the time of the registra- 
tion of the new lease or at t,he time of the expiry or 
surrender of the prior lease, whichever is the esrlier. 
It will be noted t,hat it is t,he lessee, and not the mart- 
g&gee, who makes the request to bring forward the 
mAgage cm the new lease, and on such request, being 
made, t,he new lease is deemed to be subject, to all 
encumbmnces, etc. There is no mention of the mort- 
gagee’s consent being necessary, although it is only 
right to point out that, in the ewe of a subst,it,uted 
lease, the old lease could not be surrendered without 
the consent of the mortgagee : s. 120 (2) of the Land 
Transfer Aat,, 1952. But the terms, conditions and 
covenants of the renewed or substituted lease may not 
be the ~itme a8 those in tile old lease : yet,, apparently, 
they are binding OII t,he mort,gagee. 

It, a,ppea,rs to t,he writer of this article t,hat 8. 119 
of t,he Land Transfer Act,, 1952, which, 8,s pointed out, 
provides that no lease of mort,gaged or encumbered 
land shall be binding upon t,he mortgagee except so far 
as the mortga,gee has consented t,heret,o, is lit& more 
t’han declaratory of the common lam. The position 
under bhe general law was tha,t where a, mort,gagor 
granted & lease ait,hout the consent, of the mortgagee, 
the only right the lessee had as against, t,he mort,gagee 
who did not oonsenb, w&s to redeem the mortgage, 
if t,he mort,gagee took steps t,o evict him : .we, for ex- 
ample, Iron Trades Emyi~loyers Insurance Association, 
Ltd. v. Union Land and House Investors, Ltd., [1937] 
Ch. 313 ; [1937] 1 All E.R,. 481, where the English law 
(a,p& from siatute) is explained at length by Farwell, 
J. In (1942) 18 NET ZEALAKD Lnw Jou~xnr, 45, I 
said : 

When giving his consent to & lease by his mort,gagor, 
the mortgagee can impose condit,ions, e.g., that he (the 
mortgagor) assign the rent,8 to him, the mortgagee : a 
suitable precedent for this purpose wau8 supplied : ibid., 
p. 46. The precedent given at the end of this article 
is another example of conditions being imposed by t,he 
mortgagee on his consenting t,o a lease. 

The power to vary, etac., t,he covenants in a lease 
already registered mtuithstanding that the term of 
the lease is not extended, w&8 first enacted by 8. 36 
of t,he SMutes Amendment Act, 1947, eight years 
after t,he power was first given to ext,end the term of 
a lease by a, short, statutory form : this novel pro- 
vision was enacted at, the request of the New Zealand 
Law Society. There is no provision in the Act it,self 
stating that the rariat,ion will not be binding on a 
mortgagee of the lease unless he consents theret’o. 
But, bearing in mind that 8. 119 of the La,nd Transfer 
Act, 1952 is deckuatorv of t,he common law, such a 
provision appears to be”implied as a matter ofcommon 
sense, although it apparent,ly ia no conoern of the District 
Land Registrar, if t,he consent. is not obtained, unless 
the mortgagee subsequently exercises his power of 
sale. If  the mortgagee has not, consent,ed t,o the varia- 

t,ion of the lease, he> in exercise of his power of sale, 
could, it is submitted, ignore the varia,tion, and confer 
& good legal unvaried lease on his purchaser : or, if he 
sold through t,he Registrar of the Supreme Court, and 
bought, in at the sale. the Regist,rar could confer on 
him the legal ownership of the lease &a it existed before 
t,he varint,ion. 

In t,he case of a,n extension of a lease a-en where the 
covenant,s of the original lease are varied, etc., it would 
appear that the terms, covenants, and conditions of 
the new lease a,re binding on the mortgagee whet,her he 
consents to the ext,ension or not ; perhaps the 
reason for that is t,hat, by virtue of s. 116 (2) of the 
Land Transfer Aot, 1952, he obtains a legal mortgage 
of the renewed or wbstit,nted lease, whereas under 
the general law he would have at t,he most an equitable 
mort,gage. Nevertheless, if the covenants, etc., in t,he old 
lease are to a substantial degree varied, negatived, or 
added t,o bs the memorandum of extension, then it 
would cert,smly be prudent for the lessee to obt,ain the 
consent of the mortgagee to the extension of the lease. 

I agree with t,his statement. Whatever the posit,ion 
under t,he Land Transfer Act is as to regist,ration of 
extensions and variations of leases (vhioh have been 
enacted to achieve a sort of conveyaxing shorthand), 
it, is good conveyancing practice to get the consent of 
the mortgitgee of the lease to everp extension of a lease 
which &em the corenants, etc., of that leasel and to 
every memorandum of the variation of a lease under 
s. 116 (4) of the Land Transfer Act, 1952. Therefore 
it will be seen that,, although 1 differ from my corms- 
pondent’s const,ruct,inn of nome of the relevant Land 
Transfer provisions, I am wit,h him 100 per cent. &B to 
the correct, conveyancing praot,ice t,o be adopted. 
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LEGAL LITERATURE. 
PRACTICE AND PROCEDURE. 

Sim’s Practice of the Supreme Court and Court of Appeal 
of New Zealand. Ninth Edit,ion. By Sir WILFRID 
JosEPHSIM,K.B.E., M.C., Q.C., LL.B., with Ass&ant 
Editors N~R%IAX ANDREW MORRISON, 1,L.B. and JOHN 
CHARLES WAITE, LL.M. Pp. li + X3. Wellington : 
Butt,erwwrth 8; Co. (Australin) Ltd. 

t:han t,he eighth, t,hough the new pages are larger than 
the old. 

This work was first published in lRD:‘, an11 there is no 
present prospect. t,hat, it will ever die. It has been & 
tremendous help to the profession over the sixty-fiue 
years of its existence. One reason for its popularity iri 
that t,he Code of Civil Procedure in the Supreme Court, 
and the Rules of the Court of Appeal, though forming 
Schedules to the Judicature Act 1908, were not, included 
in t,he Reprint of the Public Acts of A’~‘YIL’ Zealand 
1908.31, and therefore are not kept up to date by t.he 
annotation of the Reprint,. It, was indeerl an official 
t,ribut,e to this work that, the Reprid, in \‘ol. 2, p. 90, 
recommended the reader to refer thereto. 

The first edition of the book was written by t,he late 
Chief Justice, Sir Robert, Stout. P.C., K.C.M.G., and t,he 
lat,e Sir William Alexander Sim. Iit.> a, former Judge of 
the Supreme Court of Kew Zea~land Hithe& t,he book 
has been popula,rly known ns “ Stout, and Sim “. The 
learned edit,or points out in his preface to the 9th Edibion, 
however, that t,he first, edition was very substanbially 
the work of Sir William Sim. Xoreover, he was solely 
responsible for the second to the sixth editions, and his 
son, Sir Wilfrid Sim, hns been solely responsible for the 
sevent,h edition, t,he eighth edition (with t,he unhappy 
exception of the index), and now t,his ninth edition (but 
with the above-mentioned assistant editors). There is, 
therefore, sound reason to support, Sir Wilfrid’s decision 
to change the name of the book t,o Bim’s Pmcfice and 
Procedure, though the old na,me of “ Stout and Sim ” 
may die hard, and a few may regret the change. 

It, is impossible to mention all such new matter in this 
brief r&en. Some idea of it,s extent in the statutory 
field ca,n be gauged from t,he fact that the Table of Con- 
tents includes references to ninebeen stat,utes dated later 
than 1940. The inclusion of t,he Crown Proceedings 
Act, 1950, and n separate print of the Crown Proceedings 
Rules 1952 (S.R. 1952/122), should be appreciated. The 
preface mentions that t,wenty-one sets of rules have 
affected various parts of t,he rules since the eighth edition. 
The mo& exbensive of t,hese sets are the Crown Prooeed- 
ings Rules 1962, the Supreme Court, Amendment Rules 
(No. 3) 1954 (S.R. 1954/155), and t,he Court of Appea,l 
Rules 1955 (S.R. 1955/30). The above-cited Amend. 
merit Rules (No. 2) 1954 renlaces or amends over 250 
rules and f&n*, &ealing &,pecially with originaiing 
and int,erlocutory app!ications, and makes important 
changes in Chamber pract,ice. Inter alia, it, substitutes 
a new Part, VI of t,he Code for the former rules 394 to 
426. The a,bove-cited S.R. No. 1955/30 is a complete 
new sot of rules of the Court. of Appeal. It, consolida,tes. 
re-aranges, and &her&e amends the old rules, and 
introduces changes in procedure, especially aa t,o time 
for appealing, s&ing down for hearing, security for 
costs, and poor persons’ appeals. 

Those who ha,ve been fortunat,e enough t,o possess t,he 
eighth edit,ion of this work, but have delayed annotating 
it with the recent large sets of rulesl will profit by the 
timing of the 9th Edition. 

On the ground of expense, practit,ioners have been 
known bo complain of the frequency with which edition@ 
of some la,w books a,ppear. There could not be any 
complaint on tha,t ground, however, at nine editions of a 
standard work in s&y-five years. It is indeed fifteen 
year8 since the eight,h edition v&s published, and a new 
edition has been overdue, both because the work has been 
out of print and by reason of the number of alterations 
in Acts and Rules and the number of new decisions. 
Sir Wilfrid delayed t,he 9th Edition on purpose, because 
he knew of impending considerable changes in t,he Rules, 
and thought, that it would be unfair to practitioners to 
publish the new edition until such changes could be in- 
corporated therein. 

It must be difficult to decide what special Acts and 
Rules to incorporat,e in a book such as this, bearing in 
mind the desimbility of keeping its bulk within bounds. 
For example, the Sheriffs’ Fees Notice 1952 (S.R. 1952/ 
124) has not been reproduced, though there is a reference 
thereto on p. 18. I think that most pmctitioners should 
be satisfied with the learned editor’s selection. 

I imagine that all who use this book will paticukaly 
welcome the new (given in t,he preface) that it contains 
a oomplet~ely new index, and that, Sir Wilfrid has given 
personal att,ent,ion thereto. 

A small test check revealed only one oversight, and 
that oan well be excused, since it oecur~ on p. 164 in & 
note t,o the new R. 187, and that new rule w&8 one of 
t,hose made while the book xv&s going through the press. 
Where an affidavit, ia sworn before a Justice, the form 
for the jurat given in such note was &ppropriate under 
the old R. 187, but does not, accord in part with the new 
R. 187 (2). 

It is pleasing to note t,hat, despite the amounts of new- 
matter ineorporsted, t,he 9th Edition hns fewer pages 

VALUATION DEPARTMENT. 

D. R,. WOOD. 
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IN YOUR ARMCHAIR-AND MINE. _ ~- ~._ 
BY SCRIBLEX. 

A question of Procedure.-The Motor Spirit’s Dis- 
t,ribution Regubxtions, 1955, permit any person repre- 
sentation before the Licensing Authority by counsel, 
solicitor or agent (R,eg. 3 (1) ) ; and then provide that 
the Authorit,y “ rnty. require any person t,o transcribe 
or smnmxize in wntmg, either during or after the pro- 
ceedings, any oral statement made by that person 
during the proceedings.” (Reg. 3 (2) ). The purpose 
of this somewhat curious reqmrement is far from clear. 
I f  it is intended to be e limitation on t,he oral submissions 
of counsel, then it seems to take away what is given 
under the earlier subsection. On t,he other hand, if it is 
intended to impose upon counsel the obligation of giving 
a pr6cis of what he has said, it would seem t,o place 
upon him the obliga,tion to do what should be part, of 
the duty of the Authority (or its secret,ary) if it is to 
follow intelligently what is submitted. There is, of 
course, a t,hird explanation-that the provision is 
designed to trammel the irrelerancies of the “ a,gent I’, 
often a bush-lanyer wit,h a sa,d story to tell and un- 
limited time to devote to its gradual unfolding. 

The Hungry Tax-gatherer.-The ” de min.imis ” rule 
appears t,o present no t~orrors to the Inland Revenue 
Department in England. Its latest triumph relates 
t,o the case of a salaried local government officer, required 
a8 part of his duties to att,end evening committee meet- 
ings, a,nd given in respect t,heret,o a dinner allowance of 
BE., which he claimed on the year’s aggrega,te to be 
ent,itled to deduct from his taxa,ble income. On appeal 
by the Department from the Genera,1 Commissioners 
who allowed hia claim, the Court decided aga,inst him 
on the ground that the expenditure was not “ wholly, 
exclusively, or nxeesarily incurred in tie pxformalce 
of the duties.” It was held that the expenses were only 
allowable if they were incurred “in the doing of the 
work of the office,” and t.he exigencies of the job did 
not require him to eat at the same time : Ilurhidge v. 
Sanderson, [1955] 3 All E.R. 154. A more rational 
approach to the problem would be made by the average 
law-clerk. He would see bhat the performance of the 
duties did not interfere wit,h his consumpt,ion of the 
meal. 

The Wicked Grandmother.-The efforts of the Police 
to distinguish the judgment of Mr. Justice Gressoo in 
the “picks case ” remind Scriblex of what it niodern 
Chaucer might, describe aa “the Glaml-daughter’sTalr.” 
This is S’im$kna v. Pays, [1955] 3 All E.R. 10. The 
dmmatis prsmae consist of a female lodger, an old 
lady, and her grand-daught,er--a family group wit,h a 
hobby of ent,ering for newspaper competitions, each 
filling up one forecast on B coupons common to all, and 
sending in the completed entries in the name of the old 
lady. In the absence of the grand-daughter, but with 
the knowledge that her consent could be taken for 
granted, it was arranged between the other two that, if 
any prize-money was received it would be shared equally. 
One of the grand-daughter’s forecasts won a prize of 
f750, which was duly pa,id t,o the old lady who found her- 
self unable to recede from the die-hard doctrine of 
“ what’s mine is my own ” school of thought. The 
lodger sued, and the defendant argued tha,t the arrange- 
ment was not int,ended to we&e &legal relationship and 
did not amount to an enforceable cont,ract. The Court 
found that the lodger w&8 entitled t,a recover f250, and 

added a rider that the grand-daughter who was not a 
party t,o t,he action seemed to be ent,itled to E250 as well. 

The Value of Evidence.-A few months ago, home of 3 
the members of our profession were fort,unate enough to 
have t’he opportunit,y of me&ing R,obert, G. Storey, Dean 
of t’he Faculty of Law of Dallas University, Texa,s, and 
one of the foremost jurists of the United States. In a 
short talk, he emphasized that in this changing world 
there were two dominant leg&l systems-the Anglo- 
American and the Soviet ; and that one of the basic 
issues in this world-wide st,ruggle is whether or not a 
legal system will survive ba,sed upon the independent 
judiciary or upon the will of ma,n imposed by a dictator. 
In anpliiying the sa,me concept at the Ninth Legal 
Convention of the Law Council of Australia held in Bris- 
bane last July, he gave an illustrat,ion from an incident 
immediat$y prior t,o t,he Nuremberg Trial. The late 
ForeignNmater, Andrei Vishinsky, who was, inaddition, 
Chief Prosecutor in t’he Soviet, Union, had come to Nurem- 
berg, and, after spending about, three weeks on prepare- 
tory work, he took his leave. Mr. Justice Jackson gave 
him & dinner on the eve of his departure, and this was 
the Friday night before the trial stuted on November 20 
following. In the presence of t,he Right Hon. Sir Nor. 
maa Birkett,, Lord Justice Lawrenoe, Lord Reid, Sir 
David Maxwell Fyfe, Sir Hart~ley Shavxoss, the top 
prosecut,ora and their top assist,ants, MC, Justice Jackson 
said, “ There will only be one speech to-night and that 
will bc by Mr. Vishinskv “. When the meal was over, 
Vishinsky made a very i&resting and humorous speech, 
and then he lifted his glass and asked everybody to rise 
and give a toast. This was the toast, three days before 
the trial actually started, “ Here is to the conviction 
and execution of all the defendants who go on trial next 
Monday morning “. St,anding by Xr. Storey’s side was 
Judge John J. Parker, one of bhe U. S. Judges, and a 
distinguished jurist. Judge Parker said, “I shall 
never drink a toast to the conviction of any man regard- 
less of hiis guilt, before I hear the evidence “. 

From My Notebook : 
” Where n husbaud nrglected his two wives (for they 

are polygamous) in favour of other women, he w&8 
severely upbraided (in judicial proceedings) and ordered 
t,o spend six nights a week with his wives. In the quaint 
laugua,ge of the Lozi, ‘a woman does not msrry B 
blanket ‘, Or in the c&se of theft, the thief is brought 
to t,he King vho will give him a village or cattle and make 
him his tribut,c collector. People will then see if he 
will thieve again or become a good cit,izen.“-Professor 
Max Gluckman in The Judicial Process ammq the Barotae 
of Northern Rhodesia. (Manchester University Press, 
1955.) 

“ Freedom of speech is not, unrestrained. It, is free- 
dom under the law. We recognize and accept some 
limitation on freedom of speech and expression. Under 
our own law there are t,hree divisions on the limitation 
01, freedom of speech. There is the limitation imposed 
by the law of defamat,ion, the limit&ion imposed by the 
law of sedition, and the limitation imposed by the law 
on indecent public&ions and similar legislation. It is 
with this last division of the limitation of freedom of 
speech that ne are now concerned.“-The Hon. J. R. 
Marshall &s report,ed in Hansard (August 17, 1955). 
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OBITUARY. 
Hr. L. W. Willis (Napier). 

Rule Against Perpeluities.-“For a long period of 
time t,he maxim had prevailed that in point of law 

the more clearly a mistake because we so plainly saw 
how it had arisen ; vet we all agreed that. after t,he 

a real estate could be tied up by a strict nett.lement 
for the duration of the lives in being and for t,wenDy-one 

Courts ha,d so long acted upon it,, and t,he eor&eyanoers 

years longer. The origin of the error, for it clearly was 
had so long proceeded upon the assumption, reverting 

an error, was this, t,hat, in point, of fact a fine never 
to t’he true principle would be most, pernicious, and 

could be levied to bar t,he issue in tail, or a common 
would shake t,he titles to many estates all over the 

moovery suffered to bar the rema,inders over, until 
country. I make bold to think that a shock given to a,11 
the title8 in England would not have been more fatal 

the son of the last, t,enant for life was of age. NOW, to the peace and happiness of societ,y than the shock 
when the matter came to be questioned in t,he case [of annulled marriages] which disturbs numberless 
of C&l2 Y. Pdmer, (1833) 1 Cl. & Fin. 372 ; 6 E.R. 956, 
before me here, in 1833, when I had the assistance of 

families, afflicts the character of parents, and deals out 

the learned Judges, we were all agreed that the doctrine 
to their progeny the portion and the nam~e of best,ard, 
bwides shakine nn ahnost eoual number of titles to real 

of adding twenty-one years, a8 a term in gross, to the estates.” Lord Brougham ii R. v. Millis, (1844) 10 Cl. 
durat,ion of the existing lives was & mere mist,ake, and & F. 534, 739 ; 8 E.R. 844, 920. 


